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FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

KAMEL KASSEM and JEHAN KASSEM,

)
)
Plaintiffs-Appellants, )
) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
) THE EASTERN DISTRICT OF
OCWEN LOAN SERVICING, LLC; BANK )
OF AMERICA, N.A., )
)
)

MICHIGAN

Defendants-Appellees.

BEFORE: ROGERS, COOK, and STRANCH, Circuit Judges.

COOK, Circuit Judge. Plaintiffs Kamehd Jehan Kassem (the “Kassems”) seek to
reverse the foreclosure of their home, claiming that their bank and loan servicer violated various
state and federal laws. The distrioud dismissed their suit. We AFFIRM.

.
A. Defaulting on the mortgage

In 2001, the Kassems obtained numerous lbasild their dream home in Bloomfield,
Michigan. Four years later, they refinanced their outstanding debt using a $1.12 million
mortgage, which they secured with a promissooye and a security interest in their home.
Although they kept up with theimonthly mortgage payments for several years, the Kassems

stopped making payments when their adjblt interest rate hit 7.43% in 2008.
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B. Themortgage assignments

Over the life of the mortgage loan, the security interest (and the accompanying mortgage
note) changed hands twice. Prior to the tremssfAmerican Home Mortgage Acceptance, Inc.
(“AHMA”) originated the loan for the Kassems. Through its nhominee, Mortgage Electronic
Registration Systems, Inc. (“MERS”), AHMA rea®d its security interest in the Oakland
County Register of Deeds on January 10, 2006.

After AHMA filed for bankruptcy, it transferred the note to Countrywide Bank
(“Countrywide”) in early 2008.Several months later, AHMA (again through MERS) recorded
the first assignment, conveying its setinterest to Countrywide.

Following its purchase of Countrywide 2008, Bank of America, N.A. (“BOA”"), took
ownership of the note. Countride recorded a sead assignment—this orteansferring the
security interest tBOA—in December 2011.

C. Foreclosure and negotiations

For several years, the Kassems and BOArgited to resolve the defaulted mortgage.
For example, in August 2008, the Kassems triedegotiate a loan modification or short sale
with BOA to no avail.

BOA eventually began foreclosure-by-advertisement proceedings in November 2011, but
postponed the actual foreclosure sale for more tvanyears. In the intervening time, Ocwen
Loan Servicing, LLC (“Ocwen”), began seriig the mortgage on BOA'’s behalf. Ocwen
offered to reduce the Kassems’ mortgage rfxaaby nearly $940,000 if they could make three
trial payments. The Kassems refused the propogtihg instead to sendtters to Ocwen and
BOA to ascertain the true bamand to whom (i.e., Ocwen oOB\) it was owed. These letters

also disputed several mortgage fees. and nibi@dOcwen and BOA gave different answers to
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the question of how much the Kassems still owed on the mortgage. According to the Kassems,
neither Ocwen nor BOA ultimately provided adequate answers.
D. Procedural facts

BOA finally announced a forem$ure-sale date of Mareh 2014. The day before the
sale, the Kassems sued Ocwen and BOAOmkland County Circuit Court, successfully
obtaining a temporary restramng order to halt the sale.

When BOA and Ocwen removed the Kassems’ suit to federal court, the Kassems
amended their complaint to list fourteen causieaction based on various alleged violations of
federal and state statutes. t&xtBOA moved for judgment onéhpleadings under Federal Rule
of Civil Procedure 12(c), and Ocwen moved tenaiss for failure to state a claim under Federal
Rule of Civil Procedure 12(b)(6)he district court dismisseall but one count against Ocwen
and two against BOA. BOA compéal a foreclosure sale shorthereafter. The Kassems then
voluntarily dismissed the two ains against BOA, and thestlict court granted summary
judgment in favor of Ocwen on the remaining claim.

The Kassems timely appeal.

.

We review de novo both a districourt’s dismissal for fail@ to state a claim under Rule
12(b)(6) and its decision to grant judgmen the pleadings under Rule 12(&orthville Downs
v. Granholm, 622 F.3d 579, 585 (6th Cir. 2010) (citiBgnsations, Inc. v. City of Grand Rapids,
526 F.3d 291, 295 (6th Cir. 2008)).

The Kassems’ four assertions of error argatens on a theme: dy contend that the

district court improperly deniethem an opportunity for summajydgment or a jury trial to
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show that neither defendant—but primarily BOAan prove ownership of the security interest
in the Kassems’ mortgage. We ayate each claimed error in turn.
A. Converting the pleadings-based motionsinto summary-judgment motions

First, the Kassems argue that the distootrt should have converted the defendants’
pleadings-based motions into summary-judgment motions as Federal Rule of Civil Procedure
12(d)* so requires and because the defendants presented mortgage-ownership documents of
suspect “legitimacy.” Both arguments fail.

As an initial matter, the Kassems neveoved the district @urt to convert the
defendants’ motions to summary-judgment motjar® did their responses to the defendants’
motions raise the illegitimacy of the attachedudoents. The Kassems have therefore forfeited
these objections on apped&cottsdale Ins. Co. v. Flowers, 513 F.3d 546, 552 (6th Cir. 2008).

Regardless of the forfeiture, the Kasserasgguments lack merit. Under a well-
established exception to Rule 12(d), courts mayser documents attached to a Rule 12(b)(6)
or 12(c) motion without converting either in®d summary-judgment motion if the attached
materials are: (i) “referred to ithe plaintiff's complaint and are central to [the] claims” or (i)
“matters of public record.”McLaughlin v. CNX Gas Co., LLC, 639 F. App’x 296, 298-99 (6th
Cir. 2016) (internal quotatiomarks and citations omittedgee also Greenberg v. Life Ins. Co. of
Va., 177 F.3d 507, 514 (6th Cir. 1999).

The documents here—the assignments transtgthie security interest in the mortgage

from AHMA to Countrywide to BOA—easily pass maston either part ofhe test. First, the

1 In their brief, the Kassems cite a @97 version of Rule 12(d). We assume the

Kassems intended to cite the current version of the rule (in effect at the time the Kassems filed
suit) stating: “[i]f, on a motion under Rule 12(6) or 12(c), matters oside the pleadings are
presented to and not excluded ttne court, the motion must be treated as one for summary
judgment under Rule 56.”
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complaint refers to numerousfdets in the assignments thaidergird the Kassems’ claim that
BOA lacks proof that it holds the mortgage intere3ge Gardner v. Quicken Loans, Inc., 567 F.
App’x 362, 364-65 (6th Cir. 2014). As for ehmatters-of-public-record exception, the
assignments come straight from the Oaklarir@y Register of Deeds. Thus, under either
aspect of Rule 12(d) exceptiongetlistrict court properly incorpated the assignments into its
analysis of the pleadings.

With respect to the Kassems’' charges “dfegitimacy,” noticeably missing are
allegations that the assignments were unautheintccurate, or otherwise unrepresentative of
the public record—all reasons thabuld give a district courpause before relying on such
documents.Seg, e.g., Faulkner v. Beer, 463 F.3d 130, 134 (2d Cir. 2006) (citations omittédi);
Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). Rather, the
Kassems use the lack-of-legitimacy argumenntbrectly challenge the validity of the transfer
underlying each assignment documefee Smith v. Litton Loan Servicing, LP, 517 F. App’x
395, 397-98 (6th Cir. 2013) (“While a plaintiff anforeclosure case can challenge the existence
of a record chain of title, [thprecord [] is distinct fromthe validity of each underlying
agreement in the chain of title.”). As we explain in Section liriira, however, the Kassems
lack contractual standing to cest the merits of the assignments.

B. Conversion from foreclosure by advertisement to judicial foreclosure

Next, the Kassems argue that they are entitbeidicial foreclosure, reasoning that the

district court should have treated their requiest a jury trial as a request to convert the

foreclosure by advertisementara judicial foreclosuré. That argument also fails.

% The Kassems also argue that they have an absolute right to a jury trial under Michigan’s
constitution. But no case lawgports this claim, nor does thght to a jury How the Kassems
to disregard the Federal Rules of Civil ProceduBee, e.g., Gardner, 567 F. App’x at 362.
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The Kassems concede that they did not include in their demand for relief a request for
conversion of BOA's foredsure by advertisement &judicial foreclosurenor did they move to
amend their complaint to include such a request. In an attempt to circumvent this problem, the
Kassems point out that they sought a junaltin their complaint and asked for judicial
foreclosure in their response to the defendants’ motions. Yet neither tactic suffices to show that
the complaint itself (i.e., the Kassems’ pleading) includes a demarwbriwersion to judicial
foreclosure.

Even if the Kassems had adequately soughicial foreclosure, nowhere in their
complaint, their response to tldefendants’ motions, or theippellate brief do they cite the
appropriate statute for convems to judicial forecloste—Mich. Comp. Laws § 600.3205¢(8)
(2013)—Ilet alone allege factsatwould satisfy the statutéVe discern no error here.

C. Right tojudicial foreclosure

Alternatively, the Kassems ctaia right to judicial foredsure on two grounds: (1) their
filing of the complaint before the schedulededobsure sale and (2) BOA's failure to provide
legitimate documentation of its security interi@esthe mortgage. Both arguments lack merit.

The Kassems citgchulthiesv. Barron, 167 N.W.2d 784, 785 n.1 (Mich. App. 1969) (per
curiam), for the proposition that filing a complaprior to a foreclosure-by-advertisement sale
forces the court to commencegulicial foreclosure. Butchulthies says nothing of the sort;
instead, it holds that a court cannot extend dtautory redemption ped absent fraud or

irregularity. 1d. at 785.

Under Rules 12(b)(6) and 12(c), their complaint failed to present triable issues of fact with
respect to the claims related to the mortgageyassnts, and therefore dismissal of their claims
prior to reaching gury was warranted.
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Moreover, the district court correctly hefldat BOA met the requirements under Mich.
Comp. Laws 8§ 600.3204(3) (2013) to prove owhgrsof the securityinterest. Section
600.3204(3) states that “[i]f the pgifioreclosing a mortgage by adtisement is not the original
mortgagee, a record chaf title shall exist prior to the date of sale.” We interpret the phrase
“record chain of title” to mean the “documents thagre filed in [a] County Register of Deeds’
office.” Livonia Properties Holdings, LLC v. 12840-12976 Farmington Rd. Holdings, LLC,

399 F. App’x 97, 100-01 (6th Cir. 2010). Hethe assignments from the Oakland County

Register of Deeds’ office show that on AugR8t 2008, AHMA assigned itesurity interest to

Countrywide, who in turn assigned itgerest to BOA on December 27, 2013ee id. at 102.

The record chain of title themmie unequivocally establishes BG& the owner of the mortgage

interest prior to its first attept to commence a foreclosure by advertisement in February 2012.
D. Challenging the mortgage assignments

Finally, the Kassems contest the chain tdfe by attacking the validity of the
assignments.  Among other things, the s&ams allege that: AHMA’'s assignment to
Countrywide constituted “an illegal[] attempt[] to convey an irdeit of [a] debtor’'s estate”
because AHMA had filed for bankruptcy priorttee recording of the assignment; the AHMA-to-
Countrywide assignment was “robo-signed,” amastillegitimate; and the Countrywide-to-BOA
assignment included the signature of a person who allegedly was not a Countrywide employee at
the time she signed it.

But as the district court correctly explains, the Kassems—a third party to the
assignments—cannot hurdle their lack dadntactual standing to challenge the alleged
assignment defects unless they can “show thay were prejudiced by [BOA’s] failure to

comply with [8] 600.3204.”Kim v. JPMorgan Chase Bank, N.A., 825 N.W.2d329, 337 (Mich.
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2012);see also Sorp v. Lerner, Sampson & Rothfuss, 587 F. App’x 249, 254 (6th Cir. 2014) (“A
person who is neither a party to the [assignmeniiract nor in privity with the parties, and who
is not a third-party beneficiary of the contract,s&d to lack ‘standing’ . . . to challenge its
validity.”). “To demonstate such prejudice, [plaintiffs] mudt@w that they would have been in
a better position to preserveethinterest in the property abgedefendant’s noncompliance with
the statute.”Kim, 825 N.W.2d at 337. The quintessential exangdlprejudice is the danger of
“double liability,” where a plaintf may be liable to multiple entities claiming ownership over
the mortgage interestSee, e.g., Powell v. Bank of N.Y. Mellon, 616 F. App’x 778, 782 (6th Cir.
2015) (finding no prejudice where homeowners hatl shown a “risk that [they] would be
required to pay the same debt twicel’yonia, 399 F. App’x at 102 (same).

There is no concern of doublealility here because the recardain of title reveals only
a single owner: BOA. The Kasseg have not alleged in their complaint that another entity can
lay claim to the mortgage interest or challe®f@A’s ownership. Nor hae they alleged that
“[they] would have been in anyetter position to keep theqperty absent the defectConlin v.
Mortg. Elec. Registration Sys., Inc., 714 F.3d 355, 362 (6th Cir. 2013).

As a final argument, the Kassems quote the rule ftomnia that allows, in limited
circumstances, a third party to an assignmentige the defenses tionassignability of the
instrument, assignee’s lack of title, [@]prior revocation of the assignmentlivonia, 399 F.
App’x at 102 (citing 6A C.J.S. Assignmenrgs132 (2010)). Additionally, the Kassems seek
refuge in this sentence fro®orp: “If Bank of America ha[s] no right to file the foreclosure
action, it makes no differencehether [the homeowner] prewusly had defaulted on his

mortgage.” 587 F. App’x at 254.
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Livonia provides no aid here. As we explaingad]bligors have standing to raise these
[defensespecause they cannot otherwise protect themselves from having to pay the same debt
twice.” Livonia, 399 F. App’x at 102 (emphasis addeste also Conlin, 714 F.3d at 361-62
(citing Kim, 825 N.W.2d at 336-37). In other words, thelefenses are available to plaintiffs
insofar as they can prove prejudice under 8 600.320#. Kassems have not alleged any kind of
prejudice.

The lone sentence froBorp also fails to help the Kassems. Leaving aside the fact that
the quotation comes fromsection of th&orp opinionanalyzing Article-Ill standing rather than
contractual standingjorp itself concerned whether BOA hathtutory standing under Ohio’s
debt-collection and fraud laws, nigtichigan’s foreclosure lawsSee Sorp, 587 F. App’x at 256
(“[T]o determine whether Slorp had standingoting [claims under Ohio law], we look only to
the language of those statutes. The principles outlined/amia[, which involve Mich. Comp.
Laws 8§ 600.3204,] are irrelevant herériternal citation omitted)).

[1.

We AFFIRM.



