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MARBLEY, District Judge. Thigase is before us a seal time, following a remand to
the district court to conduct an evidentiasahing on Alvin Ray’s motioto suppress statements
he made to the police afteeceiving a “midstreamiMiranda warning. See United Sates v. Ray
(Ray 1), 803 F.3d 244 (6th Cir. 2015). On remand thstrict court conducted a hearing and
applied the midstrearliranda warning test fronMissouri v. Seibert, 542 U.S. 600 (2004), as
we instructed, bustill found Ray’s posMiranda confession admissibleUnited States v. Ray,
No. 13-20143, 2016 WL 3180184 (E.D. Mich. June 818)0 As explained below, however,
a reasonable person in Ray’s shewuld not have viewed the pddiranda questioning as a

“new and distinct experience” that presentedgtamuine choice whether to follow up on [his]

" The Honorable Algenon L. Marbley, United States District Judge for the Southern District of Ohio,
sitting by designation.
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earlier admission.”’Ray |, 803 F.3d at 272-73 (quotation omitted)ccordingly, we reverse and
remand for a new trial.
|. BACKGROUND

We already recited thelevant facts in Ray’s first appeal’he short veren is that, upon
receiving complaints of drug activity at a snce on Genesee Street, Detroit police officers
arranged for a controlled buy using a confidentitdrmant (“C1”). The CI returned carrying a
bag of marijuana that he claimed he purchdema a black male named Alvin Ray. The police
then obtained a search warrant and retuthedext afternoon to execute it.

Upon executing the warrant, the police discovered Ray and his longtime girlfriend, Cara
Lee (the mother of Ray’s teenaged son), asleefaups The officers rousted the pair from bed,
took them down to the living room, handcufféhem, and made them face a wall while the
officers searched the house for drugs aondtraband. The officers ultimately discovered
marijuana, crack cocaine, an aatled shotgun, several shotgun Ishel .22 caliber rifle, and a
semiautomatic handgun in various rooms of the house.

Ray and Lee remained detained in thenlivioom for roughly an hour while the officers
executed the warrant. Several officers walkedugh the living room at &ferent times, but no
single officer maintained custody of Ray and Lee during the entiféhe search.

Ray and Lee testified on remaadd told essentially the same story: (1) that one or more
officers remarked that there were enough guns in the house for both Ray and Lee to go to jail;
(2) that one or more officers commented on kestatus as a state-court employee and made
veiled threats about her continued employment;ttiat an officer asked Ray whether he had
been to jail before, to which Ray replied that he had been to federal prison; (4) that the same

officer chastised Ray for destroying the comithuby selling drugs; (5) that the same officer
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asked who owned the guns thdig® found in the house; and (6) that, in response, Ray took the
blame for the guns to spare Lee the embarrassof being arrested or losing her job.

Five of the officers who executed the warralso testified on remand, while a sixth died
before Ray’s original trial andhus, was unable to testify. @lofficers generally denied that
anyone discussed the guns ough with Ray while they werg the house. Not one of the
officers testified that a threat, whether explioit implicit, was made to Ray or that he was
guestioned at the house. The officers explaineditivaduld have violated their procedures to
question Ray (or Lee) in the home or in thesence of one another. The officers further
testified that any discussionittv Ray and Lee while at thkouse was limited to collecting
routine biographical information and to general ¢spilike sports and theeather. That said,
Officers Wiencek and Robson radted that they spoke to Lee about her son and her
employment at the Wayne County Friend of treu@s Office. And several officers left open
the possibility that someone on their task éoasked Ray and Lee albavho owned the guns in
the home. But not one officer could rec&hy claiming ownership, whether solicited or
unsolicited, of the guns alrugs while at the house.

After the search concluded, the officers stied Ray (but not Lee) and took him to the
local police station for questioning. Gmthere, Officers Hill and Robson gave Rdiyranda
warnings for the first time, both alty and in writing. Ray signed Miranda warning form and
certified that he had not beerrghtened or promised anything. Hiso agreed to answer their
guestions. At that point, the officers allegatttiRay first told them that the marijuana and
shotgun belonged to him, but he denied ownershithe crack cocaine and the other guns. Ray
testified that, during the interrogation, he attiea that the shotgun and marijuana were his

(but not the other firearms) because he alrehad admitted to it earlier at the house, and
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because he was afraid thah& denied ownership now, the peliwould retaliategainst him by
arresting and changg his girlfriend.

As a result of the search and Ray’s statémém the police, he was convicted of one
count of being a felon in possass of a firearm, in violation of 18 U.S.C. § 922(g); two counts
of possession with intent to distribute controltedbstances (cocaine amdrijuana), in violation
of 21 U.S.C. 8§ 841, and one couwldtpossession of a firearm inrfbherance of a drug trafficking
crime, in violation of 18 U.S.C. § 924(c).ee was not charged with any crimes.

Ray appealed his convictions on sevegalunds, one of whichve found potentially
meritorious. Ray I, 803 F.3d at 251. Accordingly, we rewenlshis convictions and remanded the
matter to the district ot to conduct an evehtiary hearing regandg the admission of Ray’s
station-house confessiond. In so doing, we explicitly adoptethe “multi-factor test” from
Missouri v. Seibert to govern the admissibility of s&hents given after “midstreaMiranda
warnings.” Id. at 272-73 (citingseibert, 542 U.S. at 616 (plurality opinion)).

On remand, the district court held an evitary hearing, as instructed, and applied the
multi-factor test fromSeibert before determining that Ray’s confession was admissiBay,
2016 WL 3180184, at *4-5. The courtdi concluded that most &tay’s testimony during the
hearing was not credibleld. at *3 (“With such discrepancias Ray’s testimony on such basic
facts as the race of the éatening police officer, content dfis threat, and timing of the
admission, Ray’s testimony [regarding coerciwenduct] is not credible. Moreover, no
testimony by any police officer at trial or the evidentiary hearing supports Ray’s account . . . .").
The court then examined each of the five factors fBerhert and concluded that not one of
them supported a finding that Ray’s pelistation confession was inadmissibled. at *4-5.

Next, the court found that Ray’s station-houkBranda waiver was made knowingly,
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voluntarily, and intelligently.ld. at *5. As a result, the court concluded that Ray’s pisaénda
statements were properly admitted at trial.
II. STANDARD OF REVIEW

In determining the admissibility of statements allegedly taken in violation of a
defendant’'dMiranda rights, we review the district courtfactual findings forclear error and its
legal conclusions de novoRay I, 803 F.3d at 265. We generallyfeleto the district court’s
assessments of credibility, review the evidencthénlight most favorable to the district court’s
decision, and consider the evidence inlidjet most favorable to the governmendl.

[ll. ANALYSIS

Ray argues that the district cowetred by concluding that the midstredvhiranda
warnings he received were effectivader the multi-factor test announcedSabert. Before
turning to that question of lawmye must first address the dist court's factual findings.
As explained below, those findings were imgete and placed unwarranted importance on
minor inconsistencies in Ray’s testimony. Desphese weaknesses the district court’s
analysis, we uphold the court’'s factual findingecause they fall short of clear error.
Nevertheless, even accepting the district codatual findings, we disagree with the court’s
legal conclusions und&eibert. Ray’s station-housenofession is inadmissible.

A. The District Court’s Factual Findings Were Not Clearly Erroneous.

Before turning toSeibert, we must assess the distrmburt's factual findings, which
pervaded the rest of the court’s analysis. Thert found that, “[aJt most . . . a police officer
asked [Ray] and Lee ‘whose guns are these?[Ray] individually ‘have you ever been to jall
before?”” while at the houseRay, 2016 WL 3180184, at *4. Ray téwmd that he responded by

saying “those are my guns” and “I\ebeen to federal prison.l'd. Based on this “brief and
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cursory exchange,” the court found that thev&nment had met its burden of admissibility
underSeibert. 1d. at *4-5.

The district court based theBadings on its determinatiothat Ray’s story was mostly
unbelievable since it hachanged over time.ld. at *3 (noting inconsiencies between Ray’s
trial testimony and evidentiary héag testimony as to: (1) which sfx officers initially spoke to
him; (2) whether that officer made a declaraste@ement that Ray and Lee were going to jail or
asked “whose guns are these?fdoe threatening that Ray aridee were going to jail; and
(3) whether Ray immediately admitted to owning tuns or paused before doing so). From our
vantage, these discrepancies were minor ancellangelevant. The inconsistencies that the
district court focused on—i.ewhich officer threatened Leeyhat verbiage he used, arww
long it took Ray to respond to ¢hthreat—did not address whet the conversation actually
occurred. See United Sates v. Hughes, 604 F. App’x 448, 453 (6th Cir. 2015) (critiquing district
court for placing “unwarranted iportance on relatively minor @onsistency in [defendant’s]
testimony”).

Even more troubling, howeveis the fact that the court otted any discussion of Cara
Lee’s testimony. Lee testified at length, andtestimony largely corroborated Ray’s version of
events—including significant corroboration as to rptef threats from the officers and more in-
depth interrogation than the offrselet on. Yet in weighing theredibility of Ray’s testimony
against the officers’ testimony, the court failedntention Lee’s testimony at all. We do not
know if the court found her vsion of events credible, not credipta partially credible. This is
deeply troubling, especially sia our court often relies on creflity determinations based on
the consistency of twaitnesses’ accountsSee, e.g., United Sates v. Garrido, 467 F.3d 971,

979 (6th Cir. 2006) (concluding that “consistencytlod two officers’ accounts” indicates that
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their statements were credibl&nited Statesv. Smmons, 174 F. App’x 913, 917 (6th Cir. 2006)
(finding witnesses’ testimony credible besaut was “substantively consistent”).

Finally, the circumstances of Ray’s arrest seamsistent with his (and Lee’s) version of
events. Consider: the police raided a hofisend guns and drugs inside; handcuffed the only
two occupants and engaged in continuous contienswith them; chatted about Lee’s son, her
employment, and, as the district court codeld, who owned the guns—but then proceeded to
talk about nothing else but spodsd the weather for drour. It seems plaible that the police
spoke about more than just sports and the weaite that their conversan turned to whether
Lee might be arrested or fired, who owrth@ guns, who owned thdrugs, and Ray’s prior
criminal record—as Ray and Lee collectively téstif The fact that the police arrested Ray but
not Lee buttresses his testimony that the police engaged in more fulsome interrogation and that
he admitted to owning the shotgun and the margua@therwise, why would the police let Lee
go free? She lived ithe house, she was in the bedroonerehthe police founthe marijuana,
and she was present and near the shotghindbéhe bedroom door, just as Ray was.

Even considering these shortcomings in the court’s credibility determinations, we are
hard-pressed to find them clearly erroneous. Adterwe are left with a “he said, they said”
scenario, and in cases “[w]here there are twonssible views of the evidence, the factfinder’s
choice between them canrm# clearly erroneous.United Sates v. Dillard, 438 F.3d 675, 681
(6th Cir. 2006) (quotation omitted). This defece holds true even when the court “place[s]
unwarranted importance on relatively minor indstencies in [a withess’s] testimony” and
“[d]espite . . . weaknesses iretdistrict court’s analysis.Hughes, 604 F. App’x at 453see also
United Sates v. Ray, 361 F. App’x 674, 676 (6th Cir. 201@axffirming denial of motion to

suppress where “the only testimotihat supports [defendant’s] syois his own and that of his
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then-girlfriend[,] Tameka Brooks . . . both of which the district court fdacked credibility”).
Accordingly, we accept the district court’sdibility determinations and factual findings.

B. The District Court Erred as a Matter of Law by Finding Ray’s Midstream Miranda
Warnings Effective Under Missouri v. Selbert.

Even accepting the district court’s faat findings regarding the limited pMHanda
exchange between Ray and thdigeowhile at the houseye conclude thathe court erred by
finding the later station-housMliranda warnings effective undefeibert. De novo review
requires our court to draw itsvn conclusions from the factdaut whether a reasonable person
“could have seen the station house questioning @sw and distinct expence, [and whether]
the Miranda warnings could have made sense asgntsg a genuine choice whether to follow
up on the earlier admission3ee Ray I, 803 F.3d at 272-73 (quotation omittesbe also United
Sates v. Wooten, 602 F. App’x 267, 272 (6th Cir. 2015).

1. Ray Was Subject Bustodial Interrogation dhe House, Triggerin§eibert.

Before turning to the multi-factor test frogeibert, we dispense with the Government’s
argument thaBeibert does not apply because there was rsiadial interrogation at the house.
See United States v. Courtney, 463 F.3d 333, 337 (5th Cir. 200@)olding that, because first
statement did not violateliranda, Seibert did not apply);United Sates v. Kiam, 432 F.3d 524,
531 (3d Cir. 2006) (holding thiranda warnings were not requirdzefore routine questions by
border patrol, s&eibert was inapplicable to podtliranda confession).

To be sure, the district court discreditB®ady’s testimony as to whether “the police
officers’ conduct during # house search . . . amount[s] teermon that tainted [his] later
Mirandized statements.” Ray, 2016 WL 3180184, at *3 (assesswyether police engaged in
coercive conduct so as tender Ray’s lateranfession inadmissible und@regon v. Elstad,

470 U.S. 298 (1985)). Thus, we must acceptitimatpolice did not threaten to imprison Lee or

-8-
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Ray if they failed to admit ownership of the gund. (“[T]he evidence does not reflect that Ray
was subject to objectively coevei police conduct that motivateddecision to confess.”).

But the court went on to accept the followiragts: (1) that a police officer asked Ray
and Lee “whose guns are these?”; (2) thatsdume officer asked Ray individually “have you
ever been to jail before?”; and (3) tHaay responded by saying, “those are my guns” and
“I have been to federal prisonld. at *4; see also id. at *1 (“Ray says thaa police officer then
guestioned him about the guns that were seizednping him to admit they were his.”). Even
this brief and cursory exchange amountedatoustodial interrogation that requirétiranda
warnings. See Rhode Idand v. Innis, 446 U.S. 291, 300-01 (1980) (“We conclude that the
Miranda safeguards come into play whenever a @erns custody is subject to either express
guestioning or its functional equivalent. . . pfactice that the policehould know is reasonably
likely to evoke an incriminating response fransuspect thus amountsitberrogation.”).

For starters, there is no dispute thatyRaas handcuffed at the time and, thus,
“in custody” for Miranda purposes. See Ray |, 803 F.3d at 266 n.12 (collecting case#)nd
asking a suspect whether he had a criminalrdeaod owned or possessed a firearm certainly
amounts to “express questioning” that “poliseould know is reasonably likely to evoke an
incriminating response.”See Innis, 446 U.S. at 300-0O1see also United States v. Ashmore,
609 F. App’x 306, 309-10, 317 (6th CR015) (affirming suppression of phianda statement
“that the car might contain awelver” in response to questi, “Do you have . . . any weapons
on you or in the car?”; “Agent Jenkins asked blieanda the one compound question relevant
to a felon-in-possession charge: is there a iguthe car and are your fingerprints on it?").

Unlike in Courtney, Kiam, and other cases where courts concluded $hdert's midstream
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Miranda warning test did not apply—Ray was boin custody and subject to custodial
interrogation whileat the house.

We therefore turn our attention to the multi-factor test f&arbert, bearing in mind that
the burden of showing admissibility of a confessunder that test rests on the Government—not
Ray. Ray I, 803 F.3d at 270 (“[T]he burden of showiagmissibility rests, of course, on the
prosecution.” (quotingeibert, 542 U.S. at 608 n.1)).

2. The Completeness and Detail of the Ginas and Answers in the First Round of
Interrogation Suggest that tMiranda Warnings Were Ineffective.

Thefirst Seibert factor—which looks to “the complatess and detail of the first round of
interrogation”—sugg#ts that thévliranda warnings Ray ultimately recesd at the police station
were ineffective. By asking Ray about his ggssion and ownership of the guns, as well as his
prior stint in federal prison, the officers “asked pa-anda the [only] question[s] relevant to a
felon-in-possession charge Ashmore, 609 F. App’x at 317. IAshmore, as here, the initial,
pre-Miranda questioning “was not as detailed asSanbert.” 1d. Nevertheless, we still mandated
suppression of the incriminating pddiranda statements because the police asked, pre-
Miranda, all the questions they nestito obtain a convictionld. (“Under the plurality’s test, all
of the factorssuggest that Agent Jenkins' question-firddirandize-later tactic requires
suppression of the pobtiranda admission.”).

So too, here. Even accepting the district tedactual findings, the officers still asked
Ray all the questions they neededrtake an arrest, tailor their pddiranda interrogation, and
secure a conviction.ld.; seealso United States v. Pacheco-Lopez, 531 F.3d 420, 422, 428
(6th Cir. 2008) (finding firstfactor satisfied where initial questioning consisted of asking
defendant’'s name, where he lived, and how hexd at the house in drug trafficking case).

Under these circumstances, thifécers’ initial questioning (anéRay’s responses) were detailed

-10 -
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and complete enough to suggest that the station-hiliissnda warnings were ineffective.

Ashmore, 609 F. App’x at 317.

3. The Overlapping Content of the Two Statements Suggests that the
Miranda Warnings Were Ineffective.

The second Saibert factor—which looks to “theoverlapping content of the two
statements”’—also suggests that Miganda warnings Ray received at the police station were
ineffective. The district court concluded tlilaére was “minimal” overlap because Ray provided
“extended admissions” at the policatsdn that he did najive in his “abbreviated response[s] at
the house.”Ray, 2016 WL 3180184, at *4. We disagree.

At the house, Ray admitted to owning the gand having served tima federal prison.
During the station-house questioning, the officiallowed up on those responses based on “the
knowledge [they] gleaned dugrthe initial questioning.”See Pacheco-Lopez, 531 F.3d at 428
(finding the second factor satisfied wher#ficers followed up on previous questions and
answers). As irPacheco-Lopez, the questions regarding who owned the guns and what Ray
knew about them were not “anomalous, whialght support a finding that the warning was
effective, but [were] the next logical quies|[s] based on the earlier statementtd:; see also
Ashmore, 609 F. App’x at 317 (“The second . . . fag} favor[s] suppressin because the pre-
and postMiranda questioning was materially the same . . . .").

To be sure, during their postiranda questioning, the officeralso inquired about the
drugs they discovered while executing the seavalrant. And, because we accept the district
court’s factual findings, thoseould have constituted “new” gqagons during the second round
of interrogation. But asking some “new” or “amplifying” questions during a lplbsanda
interrogation does not render suahwarning effective where pidiranda interrogation along
similar lines already occurred.

-11 -
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In Pacheco-Lopez, for example, the officers asked gtiens regarding the defendant’s
identity, where he lived, and how and when heved at the target residence before reading him
his Miranda rights. 531 F.3d at 420. Upon learning thapez was from Mexico and had driven
to the home in Kentucky that week, the officers read himvhianda rights and then began
asking follow-up questions as to whether e brought any cocain® the residence.ld.
Technically, these were “new” questions as compared to th®lipemeda interrogation, but our
court correctly viewed them d&the next logical question[d)ased on the earlier statements”—
thus satisfying the secor@ibert factor for overlapping contentd. at 428.

Likewise, inAshmore, the arresting officesisked the defendanthe had any guns on him
or in his car, or if his fingerpits would be found oany weapons they discovered in the vehicle,
all before advising him of hisliranda rights. 609 F. App’x at 308. After Ashmore responded
that the car “probably” contaidea revolver, the officer arrest him and advised him of his
Miranda rights. Id. During the posMiranda interrogation, the officer continued along the same
line by asking Ashmore if he waa convicted felon and whethke knew that he could not
lawfully possess firearmd.d. But the officer did not stop thergistead, he also asked Ashmore
whether he used illegal drug® which Ashmore responded that he smoked crack cocéihe.
By that time, the officers searching the vehibhd discovered a gun and various drugs and drug
paraphernalia in the carld. As in Pacheco-Lopez, the postMiranda interrogation involved
some new and amplifying information. But raththan applying a hypeec¢hnical analysis of
whether the pre- and poltianda questioning and answers mireal one another, our court

found substantial overlap betwedhe two and suppressed the pltanda statements.

-12 -
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Id. at 317 (“Agent Jenkins pickdds line of questioning up po#tiranda right where he left off
pre-Miranda—he wanted to know what Ashneoknew about the gun .. . .").

Even accepting the district court’s fact@ialdings, we find substantial overlap between
the content of Ray’s pre- and pddiranda statements, thus satisfying the sec&abert factor.
Ray elaborated on his earlier admissions, butdleioration was made possible solely because
of the overlapping content beten what he was asked pasd postMiranda.

4. The Timing and Setting of the FirstcaSecond Interrogations Suggest that the
Miranda Warnings Were Ineffective, but this Factor Presents a Close Call.

The third Saibert factor—which looks to “the tinmg and setting of the first and second
interrogations”—is a wash. Thestlict court found that the forfive minute interval between
when Ray was questioned at the house andptiiee station, coupled with the change in
location, were enough “to create a new and disgrperience for Ray in making the decision of
whether or not to admit his crimesRay, 2016 WL 3180184, at *4 (quotation omitted).

Make no mistake: there was a break in thartg and setting of Rés two interrogations
that exceeds the facts frofaibert (twenty minute gap in time; same locatioRgcheco-Lopez
(no gap in time; same location); aAshmore (“second interrogation falwed shortly after the
first”; slight change in location).See Saibert, 542 U.S. at 616 (plurality opinionpPacheco-
Lopez, 531 F.3d at 427Ashmore, 609 F. App’x at 317. Ragy’first round of questioning
occurred while he was handcuffed in the livimgpm, with his face to the wall. Ray’s second
round of questioning occurred roughbrty-five minutes later, iran interrogation room at the
local police station. Ordinarily, i separation “both in time and setting” would suggest that
“the third Seibert factor does not weigh as strongly agsia finding of effectiveness as it
otherwise might.” See Wooten, 602 F. App’x at 274see also Coomer v. Yukins, 533 F.3d 477,

491 (6th Cir. 2008) (holding that “[e]Jven under tBebert plurality’s test,” moving a suspect to

-13 -
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a police station and waiting “several hours” ressume interrogation ordinarily constitutes a
“new and distinct experience” fddiranda purposes (quotation omitted)).

Ray argues that, from the vantage of a reasenaerson in his shoes, the same coercive
elements survived his brief transfer from theuse to the police station. In other words, Ray
argues that a forty-five minutedak in questioning involving sonté the same officers and the
same topics is no differentah the twenty minute break 8sbert. He likewise argues that both
settings were coercive because in the firsiyvas: (1) handcuffed; (2) being asked about a set of
guns the officers had discovered in their howasel (3) worried about protecting his long-time
girlfriend, with whom he shared a young son;ilethn the second, he was: (1) under arrest;
(2) at a police station; (3) being asked aboutsdmme incriminating topics; (4) segregated from
Lee; and (5) still uncertain of her status.

Given these circumstances, we find thattiheng and setting of the two interrogations
“does not weigh as strongly against a findofgeffectiveness as it otherwise mightWooten,

602 F. App’x at 274. This factor cuts both waysd sheds little light on whether the station-
houseMiranda warnings were ineffective as “presenting a genuine choice whether to follow up
on [Ray’s] earlier admission[s].See Seibert, 542 U.S. at 616 (plurality opinion).

5. The Continuity of PolicRersonnel Suggests that tdaanda Warnings Were Ineffective.

The fourth Seibert factor—which examines “theoatinuity of police personnel”—
informs that theMiranda warnings Ray received at the police station were ineffective.
The district court determined that this fact'‘does not support a finding of inadmissibility”
because Ray testified “that the police officeno threatened Lee’s arrest at the house was

James Wiencek,” while “the interrogating ali officers who questioned Ray at the police

-14 -
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station were Gregory Robson and Patrick HilRay, 2016 WL 3180184, at *4 (“Thus . . . Ray’s
own testimony disqualifies him under this factor of the midstristiranda test.”).

The district court was correct in one sensestilltmissed the bigger picture. In this case,
the same officers who conducted the second inteticygavere intimately involved in the first.
Officers Robson and Hill were at the house dutimg execution of the search warrant. They
worked for the same law-enforcement agency and the same task force as did Officer Wiencek.
They traversed througthe living room while Lee and Ray were handcuffed and detained.
Indeed, Robson and Hill were within hearing mabst, if not all, of the conversations and
guestioning while Ray was itustody and making his pMiranda statements. Thus, while the
sameofficer did not conduct both the pre- and pbitanda questioning, thergvas at least a
“continuity of policepersonnel” during both rounds of questioningee Seibert, 542 U.S. at 616
(plurality opinion) (emphasis added).

Contrast these facts withglGovernment’'s case-in-suppddnited States v. Hernandez-
Hernandez, 384 F.3d 562 (8th Cir. 2004). There, atsttrooper and Border Patrol agent took
turns conducting the initial, pfgiranda questioning at a traffic stop and by telephone, only to
have an Immigration and Naturalizati@ervice agent conduct the follow-on, pbd&itanda
guestioning five days later at the INS offidal. at 563-66. In affirming the partial denial of the
defendant’s motion to suppresse thighth Circuit took care to rethat, not only had five days
passed between the initial and subsequent questioning, but that thdinapsk questioning
“was conducted by an INS ageso had no involvement in the earlier questioning.” Id. at 566
(emphasis added). Thus, the court concludett, dpes not appear that the trooper, Border
Patrol, and INS used a multi-step interroga in a calculated way to undermine tkieranda

warning.” ld. (quotation omitted). Here, in contraall of the officers involved in both steps of
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Ray’s interrogation worked for the same police dapant, formed part of the same task force,
and presumably had knowledge ofyRainitial, unwarned statements.

Under these circumstances, we conclude that the f&aitiert factor was met because
there waspractical continuity of police personnel between Ray’s initial and follow-on
interrogations. Ifabsolute continuity were the test, thepolice departments could easily
circumvent it by having onefficer conduct the pré&iranda questioning while another officer
listens in, only to have the second officer (nother officer with knowledge of the confession)
conduct the follow-on, pos#iranda interrogation. That cannot be right.

6. The Degree to Which the Interrogators’eStions Treated the Second Round as Continuous
with the First Siggests that th®liranda Warnings Were Ineffective.

Finally, the fifth Seibert factor—which assesses “the degree to which the interrogators’
guestions treated the secormumd as continuous with eéhfirst”"—suggests that thkliranda
warnings Ray received at the police station were ineffective. The district court reasoned that this
prong “does notndicate thatMiranda warnings were ineffectivebecause “[tlhere was no
evidence the interrogating police officers referengedsed Ray’s prioadmissions at the house
in the interrogation a&he police station.”Ray, 2016 WL 3180184, at *5.

The record does not support the district cauetnclusion. Once they advised Ray of his
Miranda rights, Officers Robson and Hill asked him ten questions—several of which were
derivative of his earlier admissigrnsven under the district cowstfactual findings regarding the
“brief and cursory” statements Ray made at the house.

For example, the officers did not ask Rapeafknew about the guns being in the house or
if he possessed a gun. Instead, they askeghich guns found in the house belong to you,”

presumably because they knew Ray alreadyiield to owning at least one of the guns.
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(Dist. Ct. Doc. 114-1, PagelD 1374). Ray cladfthat he owned only the shotgun found in the
upstairs bedroom.

Likewise, the officers did not ask Ray genagakstions regarding past run-ins with the
law or whether he had a prior record. Insteagly tisked him more specifically if he was “aware
that [he] was a convicted felon"—presumably because Ray already admitted to doing time in a
federal prison while being questioned at the houdd.). ( The officers also asked a targeted
guestion concerning whether Ray was “aware thatiogva firearm is against the terms of [his]
release,” again, presumably as a follow-uR&y’s earlier admission about doing timéd.)(

Those were the only questions the officerkedsabout the guns or Ray’s status as a
convicted felon. 1@d.). This lack of questiong suggests thatehofficers had veryittle work to
do at the posMiranda interrogation because they were just following up on Ray’s prior
admissions. As ilAshmore, the officers “picked [their] line of questioning up pdditranda
right where [they] left off préMiranda—][they] wanted to know what [Ray] knew about the
gun[s] that, by that time, had been found.” @09App’x at 317. This suggests that “the
Miranda warnings did not effectively advise [Ratjat he had a real choice about giving an
admissible statement because the unwarned and warned interrogations blended into one
continuum.” 1d. (quotation omitted)see also Pacheco-Lopez, 531 F.3d at 427-28 (finding the
fifth factor satisfied where interrogationsesned “continuous” and “part of one sequence”).

In summary, the first, second, folrtand fifth factors identified by th®eibert plurality
all show that “a reasale person in [Ray’s] shoes cdulnot] have seen the station house
guestioning as a new and distiretperience,” while the thirdattor does not illuminate the
inquiry. See Seibert, 542 U.S. at 615 (plurality opinion)Jnder the totality othe circumstances,

“[i]t would have been reasonahie regard the two sessions astpaf a continuum, in which it
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would have been unnatural to refuserepeat at the second stagleat had been said before.”
Seeid. at 617.

All told, “the Miranda warnings could [not] have madense as presenting a genuine
choice whether to follow up on [Ray’s] earliadmission[s],” and suppression of his post-
Miranda statements is requiredSee id. at 615-16;see also Pacheco-Lopez, 531 F.3d at 428
(“All five factors—and particularly factors three, foand five—demonstrate that tiviranda
warning was ineffective. As a resulippez’s admission must be suppressed ursddiert’s
effectiveness test.”).

Because we find that Ray’s station-holdiganda warnings were ineffective, we need
not determine whether hMiranda waiver was made knowingly, voltarily, and intelligently.
Saibert, 542 U.S. at 612 n.4 (plurality opinion) (debang how a defendant cannot “waive” his
Miranda rights if the underlying warning was ineffectiv®acheco-Lopez, 531 F.3d at 428 n.13
(“As discussedsupra, the Saibert plurality explained that whera warning is ineffective, the
defendant cannot waives rights.” (citingSeibert, 542 U.S. at 612 (plurality opinion))).

V. CONCLUSION

For these reasons, we reverse the distcourt’s decisionon remand; order the

suppression of Ray’s pobtiranda statements at the police station; and remand the case for a

new trial consistent with this opinion.

-18 -



