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HELENE N. WHITE, Circuit Judge. Jerry Stauffer was convicted by a jury of one
count each of wire fraud, in violation of 183JC. § 1343, and money laundering, in violation of
18 U.S.C. § 1957, in connection with a foreigurrency-exchange (forex) Ponzi scheme, and
was sentenced to two 120-month concurrentesmas. His sentencing guidelines included a
commodities-law enhancement and an obstruction-of-justice adjustment. He now appeals,
arguing that the distriatourt abused its discretion inrdeng him Criminal Justice Act (CJA)
funds to hire a digital-forensic expert, andaliénging the procedural reasonableness of his
sentences. Finding neither an abo$ discretion in the denial @JA funds nor procedural error
in sentencing, wWAFFIRM.

|
Stauffer was a resident of Traverse CMichigan, where he opated a boat-brokerage

business and represented himself as a forex expert. Between 2009 and 2015, he accepted
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investments from a number of persons in eestMichigan to trade on the forex market; in
return, Stauffer was to receive a share of titaeling profits. Investors received monthly
brokerage statements showing that Stauffer tneding with their money as promised, and, in
several cases, that their investnsewere performing well. In reality, Stauffer traded very little,
if any, investor funds: his fex trading was merely theoeer for a Ponzi scheme. The

statements were forged, and the profits were imaginafter Stauffer told investors that he

lost their money in a hack of his brokerageoact, the Federal Bureau of Investigation (FBI),
Internal Revenue Service (IRS), and Commodéityures Trading Commission (CFTC) opened
criminal and civil investigations In February 2015, he was iotBd on one count each of wire

fraud and money laundering.

At trial, several investors testified regarding how they came to invest with Stauffer, the
representations he made to them, and the hgditiory he told when the scheme began to fall
apart. Doug Baker’s testimony is representativifter he learned #t Stauffer was a forex
trader, Baker asked to invest and signed areaggat allowing Stauffer to trade foreign currency
on his behalf, making an initial investment $20,000. The contract provided that the
investment would be part of a common fund véatharget 5% monthly compounding return, that
Stauffer was not permitted to use funds for personal use, and that he would receive a share of any
profits. Baker made subsequent investmmdntaling $350,000. Each month, Baker received
payments and account statements purportingogofrom the United Kingdom branch of

Interactive Brokers (IB), amternet-based broker.

1 As in a typical Ponzi scheme, some of Stauffémeestors realized a “netn” on their investments
because they received payouts that he presented as trading profits (baertham truth prigipal invested by
others). The presentence report identifies twelve inve§taisiding joint investors from the same family), four of
whom were victims who lost money. These victims lost $4,738, $7,296, $12,645, and $821,000, respEhsvely
total amount invested in the scheme was $1,918,928.
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The payments stopped after July 2013, howewtien Stauffer sent an email to Baker
explaining that his online 1B account had beacked and a “considerable amount” of the funds
were lost by the hacker making monegitg trades. Trial Tr R. 96, PID 718-720.Baker
received a statement in July 2013 that purgbttebe for IB account “U90,” with an opening
balance of $890,322.40 and a closing balance of $192 AB€ statement also indicated that the
U90 account had margin-trading capabilities.

IB’s records contradicted Stauffer's hackingrgt Brad Klausegegn employee in IB’s
compliance department, testified that IB maintardatabase recording all trading activity in an
account, and that no two accounts have the same nuiismecords showed that Stauffer had
two accounts, “U90” and “U10.” The U90 account was opened in June 2010 as an “individual”
non-margin account, and was closed in September 2010 without ever being funded. The U10
account permitted currency conversion, but not leyextgforex trading; it was opened in August
2012 and was funded once with $10,000. The Governmentluced as exhibits IB statements
Stauffer had sent to investors. Klausegetified that these statements were not genuine
because the notations and trading activity théeected were inconsistent with the records in
IB's database. For example, a purportegteshent showed the U90 account as being an
“advisor” and “margin” account, when in realitywas a non-margin “individual” account; the
statements also falsely showed that Stauffer's accounts were with IB’s United Kingdom, rather
than the United States, branch.

The trial lasted four days; the defense presino evidence and Stéer did not testify.

In its closing argument, the Government adjubat Stauffer accepd funds on the false
pretense that they would be added to hiexofund and invested. Instead, he forged IB

statements to make it appeaiifdse was actively engaged in far&ading, used investors’ funds
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in a Ponzi-scheme-like manner (diverting mag to personal use—such as paying living
expenses and credit-card debt—while usiater investments to pay “profits” on earlier
investments), and falsely claimed to have been the victim of a hack to cover up the resulting
losses.

In his closing argument, Stauffer argued thatdid operate a forex fund just as he had
told investors, that his haeilg story was true and the IB satents he gave investors were
genuine, and that the Government failed to stigate IB’'s records or security practices.
Further, Stauffer pointed out that the Gowveemt found no templates on his computers from
which he could forge IB statements, arguedt ti3’s records showedo funding in the U90
account because “[i]f the account was hackedpafse it's going to not show any money in it,”
and iterated that someone hacked his accouht'@manged just enough details to make it look
like he never funded it.” Trial Tr., R. 9®ID 1350, 1352. The jury convicted him of both
counts.

I
A

Stauffer first argues that the district coerred in denying him CJA funds to hire a
digital-forensic expert, who hkoped would find metadata onshtomputer showing that his
IB statements were genuine and that his aceowete actually funded and active prior to being
hacked.

We review a district court’s decision whet to authorize CJA funds for non-attorney
services for abuse of discretioblnited States v. Gilmor&82 F.3d 398, 406 (6th Cir. 2002). A

district court abuses its distian when it applies the incorrect legal standard, misapplies the
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correct legal standard, or relies atearly erroneous factual findings.United States v.
Bridgewater 606 F.3d 258, 260 (6th Cir. 2010) (citations omitted).

Under the CJA, “[c]ounsel for a person who msaficially unable to obtain investigative,
expert, or other services necessary for adeqegtesentation may request them in an ex parte
application.” 18 U.S.C. 8 3006A(e)(1). In orderobtain CJA funds for an expert, an indigent
defendant must show that (&8hgaging the expert is necessé&wy the defendant to mount a
plausible defense and (2) trdefendant’'s case would be eprdiced without those funds.
Gilmore, 282 F.3d at 406.

Stauffer's assets were frozen in a paradigorcement action brought by the CFTC. He
originally had appointed counsel,t friends agreed to pay fortaeed criminal-defense counsel,
and the district court granted Stauffer's mottonsubstitute counselDuring a hearing on the
motion, the prospective retained counsel expredss satisfaction thathe funds raised by
Stauffer’s friends were sufficiewompensation to see the céisugh, and that he accepted the
risk that friends who had agreed to fica parts of the defense would not pay.

After the hearing, Staufferoaght CJA funds to engage digital-forensic expert,
explaining that although he hadamed counsel, he was indigeartd unable to pay the expert’s
fees. At an ex parte hearing on that motiomu8ér offered that the expert’'s fees would be
approximately $4,000 and that he would examireufi¢r's computer for metadata that would
show whether the IB statements Stauffer provieohvestors were actually generated from IB
before his account was hacked. Such a figdivould rebut the Government’s theory that
Stauffer did not fund his IB account wade, but rather forged tis¢éatements. The district court
orally denied the motion on the basis thatinetd counsel represented at the substitution-of-

counsel hearing that the defense had the reesuit needed, remarking that the need for a
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digital-forensic expert was foreseeabledashould have been addressed when Stauffer
substituted counsel.

The court also questioned the value to thertedaf the expert founchetadata consistent
with Stauffer’s theory, because Stauffer woukd to testify to establish a foundation for the
expert’s findings and thus thery’s view of those findings wuld rest largely on how it judged
Stauffer’'s own credibility. Before denying the nwotj the court noted furthénat the cost of the
expert was within reach for the defense to coeed suggested that the judge in the parallel
CFTC action might unfreeze funds to pay for the expert.

On appeal, Stauffer presents a hybrid arguntiesit the district ourt erred in denying
him CJA funds for an expert, andatithis denial prejudiced théfectiveness of his trial counsel.
To the extent that he raises an ineffecgsistance-of-counsel claim, we generally do not
consider such claims on direct appeBlassaro v. United State§38 U.S. 500, 504-05 (2003)
("“When an ineffective-assistaa claim is brought on direct appeal, appellate counsel and the
court must proceed on a trial record not depetl precisely for the object of litigating or
preserving the claim and thus often incdet@ or inadequate for this purposeUnited States
v. Williams 612 F.3d 500, 508 (6th Cir. 2010). We #fere decline to address whether trial
counsel was effective, withoutgjudice to Stauffer raising inefftive-assistance claims in a 28
U.S.C. § 2255 proceeding.

That leaves the question whether the distairt erred in dengig Stauffer CJA funds.
The district court concludedahthe defense had the wherewithal to cover $4,000 if it believed
that engaging an expert was necessary to maymausible defense, and further suggested that

Stauffer ask the judge in the digase to unfreeze any necessanyds. Neither the civil nor the

2 The civil and criminal cases were presided over pasge judges of the WesteDistrict of Michigan.
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criminal docket shows Stauffer heeding the cowgtiggestion or returning the court claiming
that efforts to raise fundsad been unsuccessful.

Further, the district court doubted thatexpert would have benefited the defenSze
Fed. R. Crim. P. 52(akee also Gilmore282 F.3d at 406 (“A distriatourt need not grant an
indigent’'s motion under 8 3006A on the off chancat tthe requested services might turn up
something.”). The IB statements Stauffer pded to his investors psented information—such
as funding levels, opened/closed status, acciyye, margin capability, and branch location—
that IB’s records contradicted. Genuine stateémegenerated from IB would have reflected the
authoritative data in its records. Stauffer assirat his online accoumtas hacked. Although
that assertion is plaude standing alone, there mothing in the recordhat plausibly suggests
that IB's database was also accessed suchahaacker could have altered its records to
contradict so thoroughly the account statemerds Stauffer claims argenuine. Further, IRS
Special Agent Barbara Birdsong testified that sikamined Stauffer's pgonal banking records,
finding that the investment funds were deposited into his personal accounts, that the accounts’
funds were used to pay for pemal expenses and to repay ineest and that their fund flows
corroborated Klauseger’s testimony that U9Gswa@ver funded and that U10 was funded with
$10,000. With these considerations in mint,was improbable that a digital-forensic
examination would have yielded eeitce favorable to the defense.

Because CJA funds were not “necessary” fauser to present a plausible defense, and

because he was not “prejudicediiwaiut those funds,” the districiourt did not err in denying

them. Gilmore, 282 F.3d at 406.
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B

Stauffer next argues that hsentence is procedurally unreasonable because the district
court erroneously applied (1) a commodities-lewhancement and (2) an obstruction-of-justice
adjustment to his sentencing guidelines.

We review “a district cours interpretations ofhe Sentencing Guidelines de novo and
findings of fact at sentencing for clear errotUnited States v. Green679 F.3d 510, 514 (6th
Cir. 2012) (internal citation and quotation mmrlomitted). A sentence is procedurally
unreasonable if the district court failed tordperly calculate[] the applicable advisory
Guidelines range . . . .United States v. Bold§11 F.3d 568, 581 (6th Cir. 2007).

First, we consider Stauffer's argument thhe district courterred in applying a
commodities-law enhancement to his base offense level. The Sentencing Guidelines provide for
a four-level enhancement if the defendamtffense involved “a violation of commodities law
and, at the time of the offense, the defendaas . . . a commoditpool operator [(CPO)].”
U.S.S.G. § 2B1.1(b)(19)(B). Stauffer acknowledgettiat that his investa were told that their
funds would be pooled, but he disputes thatwvae a CPO because, &gues, foreign currency
is not among the enumerated commodities diste the Commodity Exchange Act (CEA)’s
definition of “commodity.” See7 U.S.C. § 1a(9).

In support of his argument that he was not a CPO, Stauffer @desnodity Futures
Trading Comm’n v. Erksineb12 F.3d 309, 325-26 (6th Cir. 2008),which we held that the
CFTC lacked jurisdiction to regulate forward aats (as distinguished from futures contracts)
for foreign currency. However, irksine we addressed whether foreign-currency forward
contracts fall under the CFTC’s jurisdiction t@uéate “transactions involving contracts of sale

of a commodity for future delivery,t. at 314 (quoting 7 U.S.C. &a)), not whether foreign
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currency is a commodity. Moreovdfrksine preceded the enactment of the Dodd-Frank Wall
Street Reform and Consumer Protectiort feodd-Frank), Pub. L. 111-203, 124 Stat. 1376,
1659 (Jul. 21, 2010), which expanded the definit@dnCPO. In its brief on appeal, the
Government correctly notes thatetlCEA now covers forex tradingSee Commodity Futures
Trading Comm’n v. CoqkCV-09-3332, 2016 WL 128131, at *3—4 (D. Minn. Jan. 12, 2016);
Commodity Futures Trading Comm’'n v. Complete Devs.,, L4 Q0-CV-2287, 2013 WL
1910436, at *7-8 (N.D. Ohio May 8, 2018 pmmodity Futures Trading Comm’n v. Gresham
3:09-CV-75, 2011 WL 8249266, *2—3 (N.D. Ga. Sept. 8,1301Stauffer failgo respond to this
argument in his reply brief.

In his opening brief, Stauffer further arguedtthis being sentences a CPO is at odds
with the Government’s theory at trial that hé diot trade investorsuhds and was not actually
engaged in the forex business. But what is requin this regard is that Stauffer “engage[] in a
business that is of the nature of a commogidypl” and “in connection #rewith . . . accept|[]”
from others funds “for the purpose of tradingcommodity interests.” 7 U.S.C. 8 1a(11)(a)(1).
The Government and Stauffer both agree that he sataprestors’ funds to be a part of a forex
fund that he would trade. Stauffer thus satiktiee requirements without regard to whether he
followed through with actual trades.

Second, we consider Stauffer's argument tihat district court erred in applying an
obstruction-of-justice adjustment to his total offe level. The Sentencing Guidelines provide
for a two-level adjustment if the defendantiltfully obstructed or impeded, or attempted to
obstruct or impede, the administration of jusiidéh respect to the inatigation, prosecution, or
sentencing of the instant offense of convictiamg §2) the obstructiveonduct related to (A) the

defendant’s offense of convictiand any relevant conduct; or (B)closely related offense . . .
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S U.S.S.G. § 3C1.1. Quajiing obstructive conduct includes “destroying or concealing . . .
evidence that is material to an officiavestigation or judi@l proceeding . . . .1d. at cmt.
n.4(D). Destroying or concealing evidence sought regulatory agency conducting a parallel
investigation of the “instant offensellso qualifies for the adjustmentSee United States v.
Vysniauskasb93 F. App’x 518, 532 (6th Cir. 2015)aallel state polie investigation)see also
United States v. Lu¢al83 F.3d 1018, 1022 (9th Cir. 1999)afallel state administrative
investigation).

As part of the parallel enforcement actioraiagt Stauffer, the distt court ordered him
to surrender his computer toettCFTC and not to tamper witbr alter its contents. At
sentencing, an FBI investigatostéied based on information rgiad to him by the CFTC'’s trial
attorney and forensic examiners. The investig&stified that forensic examination showed
that the night before the computer was tosbeendered, its contentschheen backed up to a
Seagate-brand external hard driwhich was not disclosed orreendered to the CFTC. This
examination also revealed that two softwaregpams designed to delete files and make them
unrecoverable were run on the computer the idavas surrendered, and that neither program
was set to run automatically. The CFTC exarsnalso found references to dozens of deleted
IB-related Word and PDF files that existed on ¢benputer approximately ®lwe days before it
was surrendered. None of the congpist extant files related to IB.

In overruling Stauffer’'s objection to the ohsttion-of-justice adjustment, the district
court accepted the unrebutted facts from thé iRBestigator’s testimony. It acknowledged the
possibility of an innoent explanation, e.gthat Stauffer used theoftware programs to

defragment his hard drive. The court found, hasvethat the preponderam of the evidence led
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it to conclude that Stauffer intended to destesydence that was relevant to both his civil and
criminal cases.

Given the testimony of the FBI investigator—ahe strong inferences that follow from
backing up one’s computer the night bef@ed running deletion sefre the day of its
surrender to investigators—thesttict court did not err in fiding that Stauffer intentionally
destroyed evidence that was reletveo the instant offense. Ithough the court did not expressly
find that this destroyedvidence was “material$eeU.S.S.G. § 3C1.1 cmt. n.4(D), the record
supports an inference that Stfeu deleted the dozens of IB-r&da files because they were
incriminating. Because the CFMaas investigating the offense thvaas the subject of Stauffer’s
criminal prosecution, his destruction of evidensought in that inwtgation qualified as
obstruction of justice undéie Sentencing Guidelinesee id.

[l

For the reasons set forth above, AF~IRM the judgment of the district court.
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