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FOR THE SIXTH CIRCUIT

YASIN REEDER,
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UNITED STATESDISTRICT
COURT FOR THE EASTERN
DISTRICT OF MICHIGAN

Plaintiff-Appellee,
V.

COUNTY OF WAYNE, MICHIGAN, OPINION

N N N N N N N N NS

Defendant-Appéellant.

BEFORE: BOGGS, McKEAGUE, and GRIFFIN, Circuit Judges.

McKEAGUE, Circuit Judge. Plaintiff Yasin Reeder was employed by defendant
Wayne County as a police officer of the Wayreu@ty Sheriff's Office foralmost fifteen years
before he was discharged in 2014 for refusiogvork mandatory overtime. Following his
discharge, Reeder filed a ten-coenmplaint against the County. time claim that is the subject
of this appeal, Reeder allegdtht the County interfered withis rights under the Family and
Medical Leave Act (“FMLA”). Reeder allegedahthe County failed to give him the required
notice regarding his eligibility for medicdé¢ave under the FMLA, despite knowing that he
suffered from a serious medical condition thatapacitated him fronperforming mandatory
overtime. The claim was tried before a jury,iethreturned a verdian Reeder’s favor and
awarded him damages in the amount of $187,500e district court entered judgment on the

verdict and the County now asserts two claimsewbr, contending: (1) the court erred in
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answering a question from the jury during deliberations; and (2) thé @wad when it denied
the County’s motion for judgment as a mattef law after Reeder rested his case.
The fundamental issue presented is whetheCihnty can be liable for “interference” simply
because it failed to advise Reedéhis FMLA rights. We fnd no error and therefore affirm.
|

Reeder was hired by the Wayne Countgi$fis Office on May 24, 1999. During most
of the next fifteen years, he served as a polftieen assigned to maintain inmate security in the
Wayne County Jail, on the midnight shift. tmee Summer of 2013, Reedasggan to experience
anxiety and depression that inted@rwith his ability to work as he formerly had. He attributed
the anxiety primarily to the discovery of his brother's body in the DeaRiwier after he'd been
missing for several months, and to his fatherisnteal cancer diagnosis. Reeder began to
experience chronic chest pain, numbnedssrarm, vomiting, and difficulty sleeping.

He was still able to completas ordinary eight-hour shiftHowever, because the County
Jail was understaffed, he would often be resplito work overtime, beyond the completion of
his ordinary shift. Although &der had previously welcomed such overtime hours, after his
symptoms began, he felt he could not work btckack shifts withoujeopardizing his fellow
officers. He therefore refusedandatory overtime, telling his sujms he “wasn’t fit for duty”
due to drowsiness and dizziness. As a resultasfetmefusals, Reeder was subject to discipline in
the form of reprimands and suspensionsirguthe Fall of 2013. He received counselling
through the employee-assistance program and riegived a prescription for Xanax from his
physician. The Xanax helped control Reeder’s apxtait he still did not feel fit to work more
than an eight-hour shift. Hewgtinued to refuse overtime wodhd continued to be disciplined

for his refusals.
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In January of 2014, Reeder was suspenfigdeight days for refusing overtime.
He returned to his treating phgmn, Nagashree ChandrashekdtD., who issued a disability
form advising that Reeder was disabled framork until February 26, 2014, due to “atypical
chest pain/sit. anxiety[,] workelated stress.” R. 27-4, Disability Form, Page ID 418. On his
return to work, per the disaliifi form, Reeder was restrictdtbm working more than eight
hours due to stress. Reedefivd®ed the form to the Countiyersonnel Office the next day,
January 28, 2014, and was told the information @dod reviewed and heould be contacted.
The Personnel Office is resporisilfor processing leave requestsder the FMLA, but Reeder
was not advised of his rights under the FMLAtlais time. Nor wasReeder subsequently
contacted by Personnel.

Meanwhile, despite the disalyliform, Reeder continued to work because he could not
financially afford not to, buthe continued to refuse overtime hours and continued to be
disciplined. In FebruaryReeder explained to Deputy Chiednya Guy that he had provided the
disability form describing his restrictions ®ersonnel, but, wary of being stigmatized, he
declined to show her a copy, aij his privacy rights. On Febmyal4, Reeder obtained another
letter verifying his medical condition, this tinfieom his treating psychiatrist, Leon Rubenfaer,
M.D. This certification, too, restricted him &ght hours per day in the workplace. Reeder
provided it to Personnel, but again received riormation as to his rights under the FMLA and
no other response.

Reeder continued to work his assigned ovétnghift and continued to be disciplined for
refusing overtime hours. After an adminisitra review hearing on March 4, 2014, Reeder was
subject to another eight-day suspension, itesgminding Deputy Chief Guy that he had

provided medical certification of #irestrictions to Personnel. Reeder then obtained another
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letter from Dr. Rubenfaer on March 4, confirmithg continuing need for the eight-hour-per-day
restriction. Reeder provided this letterRersonnel on March 5. Again, Reeder was told the
information would be reviewed and Personnel would “get back” with him, but no one did. Nor
was he given advice or@rided forms for requesting relief under the FMLA.

On April 4, 2014, Reeder’s police powers weuspended and he was made to surrender
his gun and his badge. He was not given aorgasut he suspected that someone had finally
examined his personnel file and determined tiathad “psychologicainedical issues.” On
April 24, an administrative review hearing sveonducted, Reeder was found guilty of refusing
to work overtime hours on six dates in the pnwonth without acceptable explanation, and he
was terminated effective May 7, 2014.

Reeder commenced this action in January52@&serting claims fanterference with
rights under the FMLA as well as federal andestelims for discrimination and retaliation.
Trial was conducted on several of the claimsJuly 2016. The district court granted the
County’s motion for judgment as a matter of lawReeder’s claim for taliation based on race.
The jury awarded a verdict invfar of the County on all remaimy claims except the claim for
interference with FMLA rightspn which it awarded Reeder $187,500 in damages. The court
entered judgment in accordance with trerdict and this appeal followed.

I

A. Jury Instruction Error

While the jury was deliberating, the forepangoresented a question to the court by way
of a handwritten note. The Courggntends the court’'s answertte question was erroneous as

a matter of law and misled thary, to its prejudice.
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The legal accuracy of a jumgstruction is reviewed de novd/entas, Inc. v. HCP, Inc.,
647 F.3d 291, 305 (6th Cir. 2011). The deniaaqdroposed instruction, however, is reviewed
only for abuse of discretionld. We will reverse a judgment on tlasis of an erroneous jury
instruction “only if the instrations, viewed as a wholayere confusing, misleading, or
prejudicial.” Id. at 305-06 (quotingnited Satesv. Harrod, 168 F.3d 887, 892 (6th Cir. 1999)).

The court read the contents of the janyote into the record as follows:

If the defendant by their inaction iemphasizing that the FMLA paperwork

needed to be filled out—and it looks like—caused the plaintiff to neglect to do it,

does their inaction cotigite interference?
R. 81, Trial Tr. vol. 6 at 4, Pag® 2548. After hearing the pibi®ns of counsel, the court
answered the jury with a note saying “teestion you have posemhiay or may not be
interference. That is for you to deciddd. at 13, Page ID 2557.

Reeder’s counsel was not entirely satisfied whik response, preferring that the jury be
instructed, in accordance with fedemegulation, to the effect that:

Failure to follow the notice requirementd $arth in this section may constitute

an [interference claim, or] interference irestraint or denial of the exercise of

an employee’s FMLA rights.
Id. at 9, Page ID 2553 (quoting Z9F.R. § 825.300(e) (bracketedhdpiage cited by counsel not
actually included in texof regulation)).

Counsel for the County objected to Reededansel’s proposal, stead asking the court
to simply refer the jury back to the instruxis already given, which were said to provide an
adequate definition of “interfenee,” stating: “Your Honor, | trst this jury that they can

actually make a decision $&d on the instructionsahare already given.”ld. at 8, Page ID

2552. Reeder’s counsel objected to simplyrrefg the jury back téhe instructions.
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After duly considering both sides’ positions, the court responded to the jury question as
indicated above, explaining to counsel:

| don’t know if | could be more neutrabaut the question thagiving them this

answer. Because it says, “it may or may ndt’s really up to them, and it's for

them to decide.

Id. at 15, Page ID 2559.

The County now contends on appeal that the court's answer improperly expanded the
definition of FMLA interference by allowing thry to find interference based solely on the
findings that the County failed ®mphasize that the FMLA papesik needed to be filled out
and that failure caused Reeder to neglect toodoltie County contendsahinaction on the part
of the employer cannot, as a mattéfaw, constitute iterference. Irsupport of this proposition,
the County cites one caddi|born v. Cordaro, 2007 WL 2903453 (M.D. Pa. Sept. 28, 2007).

First, as Reeder points obkecause the County did not asdbr$ objection below, it has
not been preserved. That the County did not ask the triaburt to respond to the jury’s
guestion by instructing that the @uty’s inaction coulchot be found to congtite interference.

The issue is therefore deemed waived and vilenat address it in the first instance unless “a
plain miscarriage of justice” would resulHayward v. Cleveland Clinic Found., 759 F.3d 601,

614—15 (6th Cir. 2014). Because no such miscariagmnplicated here, we decline to reach the

issuet

! Were we to address the merits of the Cyisrargument, we wouléind it meritless. In
Hilborn, the plaintiff's FMLA interference claim vgadismissed at the pleading stage, but not
because it alleged only inaction on behalf of hipleyer. Rather, by alleging that he had filed
an FMLA leave request and that his employatt hat responded to it, Hilborn was deemed to
have stated facts making oatviolation of the FMLA. Hilborn, 2007 WL 2903453 at *6—7.
Hilborn’s claim was nonethelesssdiissed for failure to state actionable claim because it
contained no allegation of actualrhmaflowing from the violation.Here, in contrast, there is no
dispute that Reeder suffered harm; his termamafiowed directly fromhis failure to request

-6 -
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Second, the County’s preserved claim of easserts that the couabused its discretion
by refusing to give the County’s preferred apsvio the jury’s question. The County had
objected to Reeder’'s proposed answer—i.e., askiagdhirt to instruct the jury in accordance
with the notice requiremenf federal regulations—and insteagked the court to refer the jury
back to the instructions that they had alyedeen given. The court thus gave the County
substantially all that it asked for. The cbessentially sustained the County’s objection to
Reeder's proposed answer. Then, by instngctihe jury that theiquestion—whether the
County’s inaction in failing to advise Reedef the required paperwork could amount to
“interference”—was for them to decide, the coaftectively instructed the jury just as the
County had requested. The jury was effectively toldontinue their delibations in light of the
instructions that they had already been givemst-ps counsel for the County had requested. If
there is a difference between the answer given by the court and that requested by the County, it is
insignificant and immaterial. Nor was the couwdisswer confusing, misleed) or prejudicial.
The court did not abesits discretion.

B. Denial of Judgment asa Matter of Law

The County’s second claim efror is related to the firsind is no more persuasive.
At the close of Reeder’s case, the County rdof@ judgment as a matter of law under Fed.
R. Civ. P. 50(a). The County argued thateRer never asked for FMLA leave and never
provided enough information to put the County otigeothat he suffered from a serious medical

condition warranting relief undehe FMLA. Consequently, th€ounty argues that Reeder’s

FMLA leave using the process required by tlouty, about which he had not been specifically
advised.Hilborn thus does not materialgupport the County’s position.

Moreover, we too have held that an employer’s inaction in failing to give an employee
required notice of his rights under the FMLA msypport recovery on an FMLA interference
claim if such failure caused the employee haree Wallace v. FedEx Corp., 764 F.3d 571,
588-89 (6th Cir. 2014).

-7 -
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proofs failed to satisfy essential prerequistteselief under the FMLA. In denying the motion,
the district court concluded the evidence was sufiidie create questions of fact for the jury to
decide. We review the denial of the motion de no®mith v. Rock-Tenn Servs., Inc.,
813 F.3d 298, 306 (6th Cir. 2016). We may distiimb district court’sruling only if, “when
viewing the evidence in a light most favoraldethe non-moving party, giving that party the
benefit of all reasonable inferences, there is nwe issue of material fact for the jury, and
reasonable minds could come to but oaectusion in favor othe moving party.”ld. (quoting
Baldeyv. LFP, Inc., 691 F.3d 747, 757 (6th Cir. 2012)). \Whay not weigh the evidence, assess
the credibility of the witnesses, or substitute our judgment for that of thelgry.

Whether there is a genuine issue of mater@lffar the jury is determined with reference
to the governing substantive lawThe parties agree that, to keaout a prima facie case of
FMLA interference, Reeder had to show that:

(1) he was an eligible employee;

(2) the County was an employer as defined under the FMLA,;

(3) he was entitled to leave under the FMLA;

(4) he gave the County notice osintention to take leave; and

(5) the County denied him FMLA hefits to which he was entitled.

See Donald v. Sybra, Inc., 667 F.3d 757, 761 (6th Cir. 2012). In its motion, the County focused
on the fourth element, contending Reeder neitbguested nor gave nodi of an intention to
take FMLA leave.

There is no evidence that Reeder formatiguested FMLA leave in connection with his
refusals to work overtime. Yet, we haveaddcterized the sufficiency of this “notice of

intention” requirement as “inteely factual,” depending on circurastes like the nature of the



Case: 16-2257 Document: 31-1 Filed: 06/07/2017 Page: 9
Case No. 16-225'Reeder v. County of Wayne

communications, the nature of the medical condition, and the exigerdiesThe employee’s
burden in this regarts not heavy.” Wallace v. FedEx Corp., 764 F.3d 571, 586 (6th Cir. 2014).
An employee need not expressly assert rightsruhageFMLA, but will be deemed to have given
the employer sufficient notice by providing infaatron from which the employer can reasonably
conclude that an FMLA-qualifyig circumstance is in playld. Once the employee has met this
low threshold requirement, it is incumbent oe #mployer—if more information is needed to
determine whether the condition is FMLA-qualifying—to requingwritten notice, certification

by a health-care providerld. at 587—-88. This written notice stualso include notice of the
consequences of an employee’s failtorgorovide adequate certificationnd. at 588. Further, if
the employee provides incomplete certification, the employer shall so advise the employee and
“shall state in writing what additional imfimation is necessary.” 29 C.F.R. § 825.305(c).

The instant question is thus whether Requtesented sufficient evidence to support a
reasonable finding that he gave the County adeguformation from with it could reasonably
conclude that he was subjdota serious health conditionnaering him unable to perform the
ordinary requirement of mantbsy overtime. The record includes evidence that Reeder
delivered to the County Personri@ffice three notes of health-eaproviders certifying that he
was unable to work in excess of eight hours per dahis evidence, viewed in the light most
favorable to Reeder, was certaigligough to create a genuine gquastior the jury as to whether
Reeder had given the Countyffitient notice that he wasubject to an FMLA-qualifying
condition that would excuse hifrom mandatory overtime workThe County disgrees, but its
arguments are all unavailing.

First, the County argues that it had no ddiign to provide FMLA leave where Reeder

did not request it and where he sometimes chmserk more than eight hours in a day, despite
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his doctors’ prescribed s&ictions. But the specific quemn posed by the County’s motion for
judgment as a matter of law on Reeder’'s FML£eiference claim, and now by its appeal, is not
whether Reeder was entitled to FMLA leavEhe question is whether he provided the County
sufficient information to trigger its obligation tgve him written notice ohis need to provide
adequate medical certification, and of the emuences of failing to do so. Consider the
pertinent language of theoGnty’s own FMLA Policy, which nmrors the standards summarized
above:

The employee shall give sufficient infoation to make the employer aware that

the employee needs FMLA-qualifying leavé/ayne County may inquire further

of the employee if its necessary to have margdormation about whether FMLA

leave is being sought by the employee, abihin necessary details of the leave to

be taken, which includes questions to determine if the leave is because of a

serious health condition.
R. 27-7, County FMLA Policy, Part II.D, Page U®26. Under this standard, Reeder clearly
made a prima facie showing that he provideffigant information to put the County on notice
of its duty to inquire further about whetheMLA leave was beingought. We have no
difficulty concluding, as did thelistrict court, that the evidence that Reeder provided three
medical notes to Personnel—relating his inabitdywork more than eight hours per day to
atypical chest pain, sittianal anxiety and work related strems more generally, to a “medical
problem”™—was sufficient to create a jury questias to whether Reeder met his “notice of
intention” burden.

Second, the County insists that it had RIMILA-compliant leave request procedure in
place and Reeder simply did not comply with it. Citikmpus v. College of &. Scholastica, Inc.,
608 F.3d 1034 (8th Cir. 201,0he County argues that, under theseumstances, it was entitled

to terminate Reeder’'s employntgor excessive absenteeisri{obus is clearly distinguishable.

Kobus had not only failed to file an FMLA leaapplication, but, whepresented with a leave

-10 -
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application form, expressly disimed needing FMLA leave.ld. at 1037. Later, when his
employer directly asked him whether he waguesting FMLA leave, advising him that a
doctor’s certification would be required, Kabgubmitted his resignation instead of an FMLA
leave request.ld. Under these circumstances, the employer was properly awarded judgment
because Kobus had failed to meet his threshetpiirement of giving notice of intention to
request FMLA leave.

Here, in contrast, there is no evidence thatCounty, in responge Reeder’s assertion
that he was unable to work overtime, asked ifMas requesting FMLA leave, advised him of his
FMLA rights, or provided him with an FMLA leavapplication form. Ao distinguishing this
case fromKobus is evidence showing that Reeder, in response to disciplinary actions taken
because of his refusals to work overtime hobeg] delivered three medical notes to Personnel
and had advised his superiors that Personnefifeadotes. Unlike Kobus, Reeder did not resign,
but contested the disciplinary sets and continued working as much as possible within (and
sometimes even beyond) his prescribed regins. Reeder might have communicated his
intentions more clearly, but a reasonable jurotaiely could infer that Reeder provided medical
certification to Personnel in an effort to aint excusal from mandatory overtime or, in other
words, to obtain “intermittent leave” under tRéMLA, as defined in the jury instructions.
Whether this evidence was sufficient to meee&er’'s burden of showingtice of intention was
properly deemed a jury question.

Third, the County argues in effect that, bessaReeder was aware of the County’s FMLA
leave request procedure, he ecbulot be deemed to have prded sufficient notice to trigger
further inquiry because he did not submit the leave request form required by County policy. The

County bases this argument on the fact tRaeder, in 2008, had requested FMLA leave in

-11 -
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connection with a different injyr This argument, at best, pee¢s a disputed fact question
properly left to the jury.

Reeder testified that he was not awardisfeligibility for reduced-schedule leave under
the FMLA in relation to the stss and anxiety hexperienced in 2013-14. Though he discussed
his medical condition with managenteseveral times, he testifi¢kdat the possibity of medical
leave was never mentioned and that he was motiged with a leave request form. As to the
2008 injury that required FMLA leave, Reeder expéd that he sustained serious injuries in a
rollover car accident, requiring hatgization and disabling him fromwork for two and a half to
three months. Among the injuries, he sustaiaetyrade three” concussion that resulted in
memory loss. Reeder had no recollection oinfillout the FMLA paperwork at that time. On
this record, the trial court could hardly havéetlas a matter of law that Reeder had not given
sufficient notice of his need for FMLA lea¥e.

Finally, the County cites two Ninth Circutiases for the proposition that his medical
condition-related communicationgth his superiors and the Rennel Office were insufficient
to meet his burden of giving noticd an FMLA-qualifying condition. See Escriba v. Foster
Poultry Farms, Inc., 743 F.3d 1236 (9tiir. 2014), andBailey v. Southwest Gas Co., 275 F.3d
1181 (9th Cir. 2002). The argument does not desextended discussionoth cases are clearly
distinguishable on their facts.

Suffice it to say, for all the foregoing reas, on de novo review, we find no error in the

trial court’s denial of the motiofor judgment as a matter of law.

2 Moreover, even if Reeder were shown hiave been generally familiar with the
County’s FMLA leave request requirements, thisuld not have obviatethe County’s duty to
give Reeder individualized noticef the requirements in relatioto his asserted need to be
excused from mandatory overtim&ee Wallace, 764 F.3d at 589 (recognizing enforceability of
requirement that employer provide employeelividualized notice of consequences of not
returning medical certification form).
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Accordingly, the judgment of the district courid&FIRMED.
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