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HELENE N. WHITE, Circuit Judge. Reserving the right to challenge the district
court’s suppression ruling, Jerry Wells, Jr. pleaded guilty to four counts of possessing heroin
with intent to distribute, inviolation of 21 U.S.C. § 841)d) and (b)(1)(C), one count of
possessing 3,4-methylenedioxymethamphetarfMi@MA, commonly known as ecstasy) with
intent to distribute, also iniolation of in violation § 841(¢1) and (b)(1)(C), one count of
possessing marijuana with intantdistribute, in violation o§ 841(a)(1) and (b)(1)(D), and one
count of felon in possession of a firearm,violation of 18 U.S.C8 922(g)(1). Wells now
appeals, asserting that the district court improperly denied his motion to suppress his post-arrest
statements and the contents of his cell phone. fildeno error in the disict court’s ruling on
Wells’s post-arrest statemeng)d we make no ruling as to the phone because Wells abandoned

that issue below. We therefodd-FIRM.
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l.
A.

In February 2014, police in Elyria, Ohio, dan investigating Wells’s involvement in
narcotics trafficking. As part of that inwegation, a confidential iiormant made controlled
purchases of heroin from Webls a house on Case Avenue iyriid on February 18, 20, and 21.
On the basis of those purchases, police obtaanedrrant to searchéhCase Avenue house for
evidence of drug crimes. Elyria officers exedutke search warrant at approximately 7:00 pm
on February 21 and discovered, among other thimg®in, MDMA, dozens of marijuana plants,
and a handgun.

While officers were searching the housdentofficers spotted We driving nearby and
stopped him. The facts surrounding the stop aradmte record and the basis for the stop is
unclear. The officers who stopped Wells brought ko the Case Avenue house. There, Wells
was told he was under arrest on drug chargégletective advised Wells of his rights under
Miranda v. Arizona, 384 U.S. 436 (1966), and Wells proceeded to make inculpatory statements,
including that he lived at the house, tha¢ tmandgun was his, and that the brown substance
police found in several bags was heroin.

Officers later transported Wells to the pelistation. He was again advised of his
Miranda rights and waived them. During a recorded interview, Wells made additional
inculpatory statements, admitting that the marijuplaats were his, that he intended to harvest
them and sell the marijuana, and that he rently sold Fentanyl and ecstasy. Wells also
repeated his admissions that he lived @& @ase Avenue house and the handgun was his.
At some point between the time Wells was stopped the time he was formally booked at the
police station, a cell phone wasza from him, but it is not clear from the record when that

occurred.
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B.

The instant indictment was filed on Ap2PR, 2014, charging Wellsith possession with
intent to distribute heroin baset the three controlled buys, possen with intent to distribute
heroin, MDMA, and marijuana based on the dréiggnd in the searcbf the Case Avenue
house, and being a felon in possession ofeafim based on the gun found in the search. Wells
filed a motion to suppredbe physical evidence.

1.

Wells initially argued that the traffic stop wanlawful because he was not stopped in the
area of the Case Avenue house and there waslependent probable cause to arrest’hifs a
result, asserted Wells, “all evidemseized during his detention ahe search of his residence”
should be suppressed. (R. 27, PID 95.) Wells dichasert that his st&nents to police should
be suppressed.

In support of his argument, Wells attachad unsigned incident report, apparently
prepared by Elyria police sometiraéier the events at issue. relevant part, the report states:

On 02/21/2014 at approximately 1900hrs,tddtives . . . executed the search

warrant . . . . As a result, Detectives arrested/charged Jerry L. Wells . . . . It should

be noted that Wells had been detained during a traffic stop for driving under
suspension . . . during the execution of [thearch warrant. Lorain Police Dept.

was also actively investigating and attempting to locate Wells regarding his

involvement in a missing juvenile/kidnapgi case . . . . Wells was ultimately

escorted back to [the Case Avenue house] where he was placed under arrest for
multiple drug charges that resulted from the search of the home.

(R. 27-1, PID 97.) The report doest reveal which officers stopgaNells, and it contains no

other information about the alleged traffic \abbn or Wells's alleged involvement in the

! Wells also claimed that the search watravas invalid and improperly executed, and
that a hearing pursuant Esanks v. Delaware, 438 U.S. 154 (1978), wasaessary. The district
court disagreed, and Wells doed rase those issues on appeal.

-3-
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missing-juvenile case. Nor does the repexplain why the officers who stopped Wells
transported him to the Case Avenue house.

In its response brief, the govenent told a different story:This was not a routine traffic
stop,” the government explained, nor, it asserted, itveelated to the search of the Case Avenue
house. (R. 30, 116-17.) Rather, accordintheogovernment, Wells gastopped pursuant to
Terry v. Ohio, 392 U.S. 1 (1968), because Wells “was suspected to have involvement in” the
Lorain “missing juvenile/kidnapping case.(R. 30, PID 116.) In this telling, it was only
“[d]uring the stop” that “officers learnedahWells was driving under suspensionld. @t 117.)
Thus, “[h]e was ultimately escorted back to hisidence [] because he could not drive himself.”
(Id.) And—apparently arriving by coincidengest as officers weresearching his house—
“[b]ased on the evidence discovered during the searciWells was arrested for drug charges.”
(Id.) Based on this narrative, the government aigheat both the initial stop of Wells and his
subsequent arrest were proper. Howevergtwernment did not provide an affidavit supporting
this version of events, or shed further lighttbe missing-juvenile case or the basis for the belief
that Wells was involved. Nor, aside from a ssgéference to the incident report, which does
not support this account, did it cite any evidence.

At a pretrial hearing, the distticourt asked the government about the lack of evidentiary
support for its position. This time, the governmezsponded that it neetbt prove the validity
of the initial stop because the government’s enat was all discovered dhg the search of the
Case Avenue house. Wells responded by raigorgthe first time, his inculpatory statements
and suggesting those statements were fruitbefallegedly unlawful iniéll stop. After further

discussion, the court ordered Wells to submitigptemental brief addressing the legality of the
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initial stop in light of the govement’s version of events, andmaining exactly what evidence
should be suppressed.

In his supplemental brief, Wells asked thetdct court to suppress “statements made
during the search of his residence and statements made at the Elyria Police station,” as well as
the cell phone obtained “during rasrest.” (R. 35, PID 145.) Welleiterated that he had been
the subject of an “illegataffic stop and arrest,’id.), but made no response to the government’s
assertion that he wsastopped pursuant ferry and in relation to the Lorain missing-juvenile
case. Focusing dBrown v. Illinois, 422 U.S. 590 (1975), arldnited Sates v. Watson, 489 F.
App’x 922 (6th Cir. 2012), Wellsargued that there was insgfént attenuation between the
initial stop and its fruits to nk& his post-arrest statementslahe seized cell phone admissible.

The government responded by reiterating that officers had made aTealid stop
related to the Lorain missingvenile investigation. Oncagain, however, the government
produced no evidence to support that positiéurther, the government changed its story on a
key fact, reasserting—in directmadiction to its more recepbsition, and with no explanation
for the change—that prior to the stop, “officérseew that Wells was opating a motor vehicle
without a license,” thus providing andependent basis for the stofCofnpare, R. 30, PID 117,
with R. 36, PID 154.) Sepdrdly, the government argued thathase Wells had sold heroin to
the confidential informant on three occasions)y‘argument of an invalid stop and detention
[was] moot,” “even though thisvas not the initial r@son for the stop of Wells.” (R. 36, PID

153.) Finally, the government argued, based primarilyNew York v. Harris, 495 U.S. 14

2 Wells apparently made statements toiqeolduring the initialstop as well, but the
government represented that it did not intandintroduce any eviehce related to those
statements, so they are not part of the suppression dispute.

-5-
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(1990), that even if the initial stop was unlawhlglls’s statements were not the fruits of the
stop, but of his lawful rarrest on drug charges.

The district court heard argument at the ffipaetrial hearing. At the hearing, the
government articulated yet another variation emérrative. Té government proffered that, if
called, Detective Todd Straub, the laasgestigator in Wells’'s casayould testify that: (1) he
knew prior to the execution of the search warraat Wells did not have a valid driver’s license;
(2) he “had been contacted bythorain Police Departnmé,” whose officersvere “interested in
looking for a juvenile,” and had “given the adds” of a house on Denison Avenue which was
“in close proximity to” the Case Avenue hou$8) officers patrolling on Denison Avenue and
“in the area of Case . . . at sopaint . . . saw Jerry Wells operating a motor vehicle;” (4) he told
the officers “who were out on the scene that Jevells did not have a proper driver’s license,
and therefore a stop could be made;” and (Bgritessentially a stop was made.” (R. 57, PID
352-53.) However, the government did not explidie basis of Straub’assertion about the
status of Wells’s license.

As to the cell phone, the government was unable to say when it had been seized. Wells’s
counsel asserted that the phone was seizedgdtirentraffic stop, before Wells was transported
to the Case Avenue house and befaravas re-arrested on drug charges.

In ruling on Wells’s motion, the district cdunoted the absence of any evidence related
to the initial stop, and therefore assumed the stop was illegal. After consi8eoing and
Harris, the court stated “if you have an independeasis for an arrest subsequent to” the
unlawful stop, then “the statement is not todxeluded merely because there was the original”
unlawful stop. (R. 57, PID 370.) The court themduded that Wells’s post-arrest statements

“should not be suppressed because they don't bear a sufficiently close relationship to the
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underlying illegality.” (d. at 370-71.) The court declined, hewer, to make a ruling as to the
cell phone, explaining that sindbere was disagreement as wen it was recovered, an
evidentiary hearing would be necessary to meitge when the phone was seized and, if it was
seized during the initial stop, winetr the stop was actually unlawful.

2.

After Wells’s request to suppress his poststrtatements was denied, but before an
evidentiary hearing to address the cell phone lvedd, Wells entered inta plea agreement with
the government. Pursuant to that agreementis\gkeaded guilty to allhe charges against him
while preserving his right to raise the sumgsien issues on appeal. The district court
subsequently entered judgmemd sentenced Wells to 120 miagitimprisonment on the heroin
and MDMA counts and 125 months’ imprisonmentlo® marijuana and firearm counts, all to be
served concurrently. Thtimely appeal followed.

Wells argues, as he did below, that hisahstop by police was unlawful because he was
not in the area of the Case Avenue house whersearch warrant was executed and the police
lacked probable cause to stop him. Heher argues that thediict court misappliedBrown,
and should have suppressed his post-arrest stateamahthe cell phone because they were fruits
of the unlawful stop. We conclude that the riistcourt did not erin denying suppression of
Wells’s post-arrest statemerdad that the questions reganglithe cell phone are not properly
before us.

A.

In evaluating a district coud’denial of a motion to suppress, we review “the district

court’s factual findings for clear err@nd its legal conclusions de novo.United Sates v.

Binford, 818 F.3d 261, 267 (6th Cir. 2016) (citiblited States v. Gill, 685 F.3d 606, 609 (6th
-7-
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Cir. 2012)). We “may affirmon any ground supported by thecord” and we “review[] the
evidence in the light most likely teupport the districtourt’s decision.” Id. (quoting United
Satesv. Adams, 583 F.3d 457, 463 (6th Cir. 2009)).

It was the government’s burden to justify the traffic stBforida v. Royer, 460 U.S. 491,
500 (1983). Because the government did not present any evidence regarding which officers
stopped Wells, why they did so, or what theywrebout Wells at the tien the district court
assumed that the stop was illegal, and we dodls “The illegality of the stop, however, does
not end the suppression analysidJnited States v. Gross, 662 F.3d 393, 401 (6th Cir. 2011).
We must decide whether Wells’s statements ‘thingssuppressed under the exclusionary rule.”
Id.

As we explained iGross,

[tlhe animating purpose underlying the exclusionary rule is the deterrence

of unlawful government behavior. Thei8eme Court has déred to adopt a

‘per se’, [sic] or ‘but for,” rule tat would make inadmissible any evidence,

whether tangible or live-witness tesbny, which somehow came to light through

a chain of causation that began with an illegyaést. Rather, the indirect fruits of

an illegal search or arrestiould be suppressed whesytibear a sufficiently close

relationship to theinderlying illegality.

662 F.3d at 401 (citations and internal quotation marks omitted).

When the evidence in question is the fruitilidgal conduct, a multi-factor analysis is
necessary to determine whether the conoecbetween the illegal conduct and evidence
subsequently obtained has “‘become #eraiated as to dissipate the taintBtown, 422 U.S. at
598 (quotingWong Sun v. United Sates, 371 U.S. 471, 491 (1963)). On the other hand,

“attenuation analysis is only apprigte where, as a threshold matteourts determine that ‘the

challenged evidence is in some sensepitwaluct of illegal governmental activity.”Harris,
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495 U.S. at 19 (quotingynited States v. Crews, 445 U.S. 463, 471 (1980)). Wells relies on
Brown; the government relies dtharris.
1.

In Brown, police arrested the defendant withautvarrant and without probable cause.
422 U.S. at 591. After being transportedatpolice station and being advised of kiganda
rights, the defendant madeculpatory statementsld. at 594—-95. The Court held tHdiranda
warnings alone are not sufficient to break “dasal connection between the illegality and the
confession.” Id. at 603. Instead, the Court prescribed dtiffactor test thatakes into account
voluntariness, “the temporal proximity ofetharrest and the corggion,” any “intervening
circumstances,” and, “the purpose anagflncy of the official misconduct.”ld. at 603-04
(footnotes and citations omittedgee Gross, 662 F.3d at 401. No single factor is dispositive.
Gross, 662 F.3d at 401-02 (citirgrown, 422 U.S. at 603). Applying this test, tBeown Court
held the defendant’s statememtadmissible because his “firsagtment was separated from his

illegal arrest by less than two hours,” “theveas no intervening event of significance
whatsoever,” and “the illegality . . . had a tjtyaof purposefulness,” because the officers had
arrested the defendant purelygoestion him in connection with murder investigation “in the
hope that something might turn upBrown, 422 U.S. at 604-05.

In Harris, by contrast, police had probable causartest the defendant for murder, but
did so in his home withow warrant in violation oPayton v. New York, 445 U.S. 573 (1980).
Harris, 495 U.S. at 15-16. The defendant receivecanda warnings while still in his home
and then confessed to the murdéd. at 16. The defendant later signed a written inculpatory

statement after additionMiranda warnings at the police stationd. Only the second, written

statement was before the Cowvhich found it was not obtained asesult of the ilkgal arrest.
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Id. at 16-20. As the Court exphed, while statements made dgrithe course of the arrest,
which was executed in violation &ayton, were properly suppressedatetments made later at
the police station were admissible because policdd have obtained theregardless where the
arrest occurredld. at 18-20. The Court emphasized thatdfficers did hav@robable cause to
arrest the defendant, and therefore while drisest inside his house without a warrant was
unlawful, his continuedetention was not.ld. at 18.

The presence of probable causmas the key point on which thélarris Court
distinguishedBrown. See id. at 18-19. As the Court explained, when police make an arrest
without probable cause, the need for attelmatnalysis “may be assumed” because “the
illegality is the absence of goable cause and the wrong consists of the police’s having control
of the defendant’s person at the time he made the challenged stateihdeat.”19 (citation and
internal quotation marks omitted).

The probable cause inquiry is based on “the flietsvn to the arresting officer at the
time of the arrest.”"Devenpeck v. Alford, 543 U.S. 146, 152 (2004) (empimadded). Here, the
record does not reveal the identity of the officetho stopped Wells’s vehicle, why they did so,
or what, if anything, they knew about Wellsisvolvement in drug #fficking, the Lorain
missing-juvenile case, or the status of Welldtsver's license. Again, we assume that the
officers who stopped Wells did nbave probable cause to do so.

2.

Assuming that Wells was unlawfully arrestedtta scene of the fifec stop, we turn to

the attenuation analysistoluntariness, temporal proximity,teérvening circumstances, and “the

purpose and flagrancysf the violation. Brown, 422 U.S. at 603-04 (fambtes and citations

-10-
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omitted); see Gross, 662 F.3d at 401. Wells does not arghat his statements were anything
other than voluntary, so we need ddgcuss that factor in detail.

Temporal Proximity. “Courts have found that, standiatpne, as little as two hours of
illegal detention to as many as hours were insufficient to pge the taint’of an unlawful
detention. Watson, 489 F. App’x at 928 (citations omittedompare, e.g., Wong Sun, 371 U.S.
at 491 (two days, attenuation fount)nited Sates v. Akridge, 346 F.3d 618, 627-29 (6th Cir.
2003) (several weeks, attenuation foun@jpss, 662 F. 3d at 402 (two months, attenuation
found), andUnited Sates v. Jackson, 172 F.3d 874 (6th Cir. 1998unpublished) (one day,
attenuation found)with Brown, 422 U.S. at 604 (“less thawo hours,” no attenuation), and
United States v. Williams, 615 F.3d 657, 669 (6th Cir. 2010) (“only seconds,” no attenuation).

Analyzing temporal proximity in this case nisade difficult by the sparse record, which
reveals only that the search of the Case Avdmuese began at approximately 7:00 pm, and that
Wells was stopped and transported to the hausde the search was ongoing. The record
contains no information, though, as to how laitgr the search began Wells was stopped, how
long he was detained before he was transgotte the house, or when he made his first
inculpatory statement. Nor is there evidencegieen unsupported repesgations) as to what
time Wells was transported to the police station or when he made his second inculpatory
statement. On appeal, Wells says only thittle time passed between the stop and [his]
statements.” (Appellant’s Bat 13.) The government does raaldress temporal proximity at
all. After listening to the parties’ argumentddye, the district court ciracterized the temporal
proximity of the initial stop tdVells’s statements at the Ca&eenue house as “very close,” and
concluded that “in terms of time there isn't mu¢h support an attenuation argument. (R. 57,

PID 360.) Nothing in the record suggestsdistrict court was incorrect on this point.

-11-
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Intervening Circumstances. “[T]he type of itervening events that serve to attenuate
police misconduct are those that sever the causal connection betwedegtleairest and the
discovery of the evidence.”United Sates v. Shaw, 464 F.3d 615, 628-29 (6th Cir. 2006)
(brackets removed) (quotingnited Satesv. Reed, 349 F.3d 457, 464 (7th Cir. 2003)). Here, the
district court found interveng circumstances weighed invta of attenuation, citing the
contraband discovered at the C#seenue house, and that Wellas “held for violation of the
drug laws.” (R. 57, PID 369-70.) The districtuet’s factual finding that Wells was ultimately
held as a result of the contrabandrfdun his house islearly correct.

The district court reasoned that “if [policklave an independent basis for an arrest
subsequent to the illegal activity-i.e. the unlawful stop—"the stateant is not tdoe excluded.”
(Id. at 370.) In some circumstances, that is trGee Rawlings v. Kentucky, 448 U.S. 98, 108
(1980) (where defendant’s inculpatory statements were “spantaneactions to the discovery
of his drugs” during an illeg detention, intervening cuenstances supported attenuation);
United States v. Beauchamp, 659 F.3d 560, 574 (6th Cir. 2011]I{f a suspect’s response to an
illegal stop is a new and distinct crime, suchflaht or use of force, any evidence recovered
incident to the arrest for the subsequent crisngot tainted by the unlawfulness of the initial
detention.”). However, there 0 categorical rule that probaldause for a subsequent arrest
purges the taint of an wawful initial arrest. See Gross, 662 F.3d at 404 (“[W]here there is a stop
with no legal purpose, the discoverfya warrant during that stop gnae a relevant factor in the
intervening circumstance analysis, buis not by itself dispositive.”)Williams, 615 F.3d at
669—71 (discovery that detainee had an antiihg arrest warrarafter an illegalTerry stop did
not purge the taint)tnited States v. Shaw, 464 F.3d 615, 629 (6th Cir. 2006) (“post-arrest

discovery of new evidence” in the form ofitmess interviews did not “break the causal

-12-



Case: 16-3056 Document: 39-2  Filed: 05/30/2017 Page: 13
No. 16-3056United States v. Wells

connection between the illegarrest and the subsequent confessions”) (distinguishing
Rawlings).

The government asserts that the drugs foanthe Case Avenubouse constitute an
intervening circumstance that supports attéona We agree. Here, the assumed unlawful
government behavior was by the officers who @enked the traffic stop. But the drugs were
found by the detectives who searched the house gmirsu a lawful warrant, who then had clear
probable cause to arrest Wells. Thatidgiishes this case from cases suctBesvn and
Williams, where the officers who carried out the unlawful seizures were the same officers who
secured the tainted evidence argleited the unlawful seizureSee Brown, 422 U.S. at 593-95;
Williams, 615 F.3d at 661-62. “The animating purpaséerlying the exclusionary rule is the
deterrence of unlawful government behavioGross, 662 F.3d at 401 (citinglkins, 364 U.S. at
217). There would be little deterrent value igisg, and it would make little sense to say, that
the discovery of the contraband by detectivesmvolved in any illegality does not constitute
intervening circumstances.

Further, while inShaw we found that new evidence in tfegem of withessstatements did
not constitute intervening circumstances, 463drat 629-30, the facts here are distinguishable.
In Shaw, police were informed of aie allegations that the deftant had sexually assaulted a
three-year old.Id. at 617-18. The defendant was promptisested and held without probable
cause for “nearly twenty hours,” and “questidni®r approximately eleven of those hours”
before making incriminating statementisl. at 620. Police used that time to interview potential
witnesses, which produced more “equivocal” evidericeat 629. Here, by contrast, police did
not use the illegal detention to afford themsslvnore time to investigate—the controlled buys

provided more than enough evidence to arredtsde drug charges. And the evidence found in
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Case: 16-3056 Document: 39-2  Filed: 05/30/2017 Page: 14
No. 16-3056United States v. Wells

the Case Avenue house, which was found and s@zesbiant to a valid search warrant, not an
opportunity created by the illegal stopdaseizure, was anything but equivocal.

Purpose and Flagrancy. Evaluation of the purposand flagrancy of the police
misconduct focuses on whether the stop “wasstigatory” (purpose) and whether the manner
of the stop was “calculated to cause surprisght, and confusion” (flagrancy). Brown,
422 U.S. at 605Williams, 615 F.3d at 670. Neither party adsses this factor. However, as
noted above, any illegality is attributable solétythe officers who stopped Wells, not to the
detectives who searched theuse and clearly had probableusa to arrest Wells on drug
charges. Thus, that the officers who seized Wahlisso without probableause carries little
weight in the atteuation analysis.

Balancing the Factors. The admissibility of Wells’'s atement given at the Case Avenue
house is a close call. Voluntaess weighs in the governmentasv/or and temporal proximity
weighs in Wells’s favor. There are interventigcumstances, but they are not dispositive. The
“purpose and flagrancy” factor does not favather side. The balance tips slightly to the
government. But this ruling has little significanbecause Wells’s statement given at the police
station is clearly attenuatedéeven more damaging than gtatement given at the house.

The passage of time until the stationhouseestaht was longer thanrfthe statements at
the house, but the factor still favors Wells. Tharpose and flagrancy” factor of the original
arrest remains inconclusive. Most importantiowever, the intervenjncircumstances between
the traffic stop and Wells’s statements at thécpostation weigh heawilin the government’s
favor. By that point, Wells was in exactly thergaposition he would have been in had he never
been subjected to the illegalffia stop and had instead beentiaily arrested ordrug charges,

which was inevitable. Thus, because “the chabain” between the affic stop and Wells's
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stationhouse confession was sufficiently attenuithd, latter statement was “sufficiently an act
of free will” to be admissible against himBrown, 422 U.S. at 602 (quotingVong Sun,
371 U.S. at 486).

B.

Finally, as noted above, thesttict court did not rule on ¢hadmissibility of the phone.
Indeed, after the district court told the pastian evidentiary hearingould be necessary to
resolve the issue, Wells's counsel told theirtdNells wanted to gahead and plead guilty
because “obviously the confessions were . e ntieat and bones of . . . the motion.” (R. 57, PID
374.) Summing up the proceedings, the court ctaldily have been clearer: “So we won'’t
have the ruling on the telephone, ame'll defer that . . . .” Id. at 375.) When asked by the
court, “Is that satisfactory?,” Vls's counsel answered “Yes.”ld; at 376.) Then, at Wells’s
plea hearing, the parties discussed Wells’'srdet raise suppression issues on appeal, but
Wells’s counsel did not even mention the cell phonech less ask the court to make a ruling or
hold the necessary evidentiary hearing. And when appellate rightsupaaggin at sentencing,
Wells’s counsel spoke only of W&s desire to appeal “th€ourt’'s ruling on his motion to
suppress,” without mentioninthe unresolved issue of the cell phone. (R. 59, PID 447-48.)
Wells cannot appeal a ruling thesttict court did not make.

For those reasons, wd-FIRM the judgment of the district court.

% There is no claim that Wells's earlier staient was exploited to obtain his stationhouse
statement.
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