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Before: BOGGS, BATCHELDERand WHITE, Circuit Judges.

HELENE N. WHITE, Circuit Judge. ThiswBrsity action alleging legal malpractice and
several other claims was before us on a pripeapfrom a subject-mattgurisdiction dismissal
for failure to meet the jurisdictional amountgontroversy requirement. We reversed that
dismissal and remanded for further proceedingdaintiff-Appellant Michael Brautigam, an
attorney proceeding pro se, now challengesdik&ict court's order on remand affirming the
report and recommendation of a magistrate juddée issues are whether the district court
properly concluded that the law of the case mandated dismissal of Brautigam’s malpractice
claims against Defendant Geoffrey P. Daman statute-of-limitations grounds; whether the

district court should have grant®rautigam’s motion to file an amended complaint; whether the

Dockets.Justia.com


https://dockets.justia.com/docket/circuit-courts/ca6/16-3267/
https://docs.justia.com/cases/federal/appellate-courts/ca6/16-3267/6113100541/1.html
https://dockets.justia.com/

Case: 16-3267 Document: 15-2  Filed: 06/09/2017 Page: 2
No. 16-3267Brautigam v. Damon et al.

district court erred in dismissing the claimsaegt Defendant Daryl Gsthwaite; and whether
the magistrate judge was biased. We affirm.
l.
This court’s prior omion explained:

In September [sic August] 2011, Brautigaued [attorneys Geoffrey Damon,
Daryl Crosthwaite, and Eric C. Deters, as well as Eric C. Deters & Assoc.,
alleging] breach of a fiduciary duty, ldganalpractice, unjust enrichment, and
negligence against all defendants; presory estoppel against Damon only; and
conversion against Damon and Crosthwaite . . .

Brautigam alleged that he retath attorney Damon, a partner with
Butkovich & Crosthwaite Co., LPA (“B&C”)to represent him in two actions:
(1) a legal malpractice action againBaul Hackett and others (“Hackett
litigation”), and (2) a ciil rights action agaist a judge for “falsely arrest[ing
Brautigam] and sentenc[ing Brautigam]dix months in jail.” Damon accepted
both cases on a contingency fee basis. Brautigam, however, paid Damon $16,500
of which Damon returned $10,000. Damon dat file the civil rights complaint,
and Brautigam contends that he has has right to recover as a result.

On August 3, 2010, Damon moved to witlwar as Brautigam’s counsel in the
Hackett litigation. The next day B&C mailea letter to Brautigam, stating that
Damon was no longer associated with&nd asking him to elect whether he
would like B&C to continue representinfgm in his “case(s).” According to
Brautigam, he elected to proceed with B&G mid-August, he was advised that
B&C would not be proceeding with thdigation and would help Brautigam
transition to a new attorney; but instead, B&C abandoned him as a client. In
November 2010, Damon’s motion to withdravas granted. That same month,
Brautigam contends, he learned thatrida had left B&C and was working for
Eric C. Deters & Associates.

The defendants in the Hackett littgan successfully moved for summary
judgment. Brautigam’s complaint statdgat had “Damormet the applicable
standard of care[,] properly conductddcovery[, and]properly responded to
[defendants’] motion[s] for summarydgment,” defendants’ motions would not
have been granted. Brautigam unsuccessfully appealed that judgment to the Ohio
Court of Appeals . . ..

! Brautigam filed an appellate brief that contrae® Fed. R. App. P. 28 by citing no authority or
standards of review and by failing to include: agdidtional statement, a statement of the case setting
out relevant facts and relevant procedural hist@rytable of contents, and a table of authorities.
Brautigam’s brief also violates Sixth Circuit Ri8 by omitting “[a] designation of relevant documents
from the lower court record.” Defendants did not méwestrike Brautigam’s appellate brief and have
responded to his arguments.
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In October 2013, Damon filed a motion to dismiss, arguing that the amount-in-
controversy requirement was not satisfieeeFed. R. Civ. P. 12(b)(1). A
magistrate judge recommended grantirgf thotion because Brautigam’s alleged
damages bore no rational redaship to his legal claims and thus were not
presented in good faith, and becauseaufigpam’s malpractice claims were
valueless. Over Brautigam’s objectiofise district court dopted the report and
recommendation and dismissed the action for lack of subject-matter jurisdiction

Brautigam sought three categerf damages: unreturned legal fees;
recovery for his lost civil action;ral damages for malpractice arising from
Damon’s handling of the Hackett litigation. The district camamcluded that the
value of Brautigam’s claims was approximately $6,125, which was the
unrefunded amount Brautigam paid to Damon . . .[, and] determined that
Brautigam’s claim for the loss of the civil suit was valueless because absolute
judicial immunity provided a completgefense. Because a defense may not be
considered in determining whether thaiptiff has satisfied the jurisdictional
amount, the district court erred in aixding Brautigam’s valuation of these
damages from consideratioikee Kovacgv. Cheslely 406 F.3d [393,] 396 [(6th
Cir. 2005)].

The district court also erred in exclnd Brautigam’s mal@ctice damages from
consideration. Those damages derifiean Damon’s handling of the Hackett
litigation.  Brautigam maintained thaHackett settled a lawsuit without
Brautigam’s permission. Damon filed stiate-court malpractice action against
Hackett seeking damages in exces$#5,000. Damon allegedly mishandled that
suit and withdrew from the litigation, fcing Brautigam to proceed pro se and
resulting in a judgment in Hackett'sviar. Brautigam appealed, and the state
court of appeals concluded that becaBssutigam never returned his settlement
payment, Brautigam could not maintain artion attacking that settlement. The
district court determined that becau3amon’s action against Hackett could not
succeed, Brautigam’s action against Damon was valueless. In his complaint,
Brautigam alleged that had Damon handiled Hackett litigation appropriately,
including advising him to return theettlement money, it would have been
successful.

In Ohio, a legal malpractice claim has falements: (1) there was an attorney-
client relationship giving risto a duty; (2) the attorndyreached that duty; (3) the
plaintiff suffered damagesind (4) the damages were proximately caused by the
attorney’s breachE.B.P., Inc. v. Cozza & Steydd94 N.E.2d 1376, 1378 (Ohio
Ct. App. 1997). “[A] settlement of & underlying actiorfdoes not] always
operate[] as a waiver of a client's maptice claim against his attorneyld. at
1379. Thus, Brautigam hasastd a claim under Ohiaw. Crosthwaite argues
that Brautigam cannot establish causatiBat Brautigam is not required to prove
causation to satisfy the amountgontroversy requirement. See Kovags
406 F.3d at 397)\Vahila v. Hall 674 N.E.2d 1164, 1168-69 (Ohio 1997).
Whether the claim will succeed is a merits assessment. Thus, on the face of
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Brautigam’s complaint, it does not appéara legal certainty that Brautigam has
not satisfied the jurisdictional amount . . the district courshould not have
dismissed this action for lack of subject-matter jurisdiction.

The district court dismissed Brautigantksims against the Deters defendants for
breach of fiduciary duty, legal malprami unjust enrichment, and negligence.
On appeal, Brautigam argues that hiairak should not have been dismissed
because he continued to receive legdls from Damon while Damon was
employed at Eric C. Deters & Assates, and Damon corresponded with him
using Eric C. Deters & Associates’ statery. The attorney-client relationship is
terminated when there is an affirmataet by either party ghaling the end of the
relationship. Flynt v. Brownfield, Bowen & Bally882 F.2d 1048, 1051 (6th Cir.
1989); Duvall v. Manning No. 2010-L-069, 2011 WI2119912, at*4 (Ohio Ct.
App. May 27, 2011). In August 2010 [by letter dated August 4, 2010], B&C
notified Brautigam that Damon had |e&&C, and Brautigam stated that he
wanted to continue being representedB&C. That same month [on August 3,
2010] Damon filed a motion to withdraas Brautigam’s counsel and mailed a
copy of that motion to Brautigam. Damon and Brautigam both took affirmative
acts that terminated the attorney-client relationship. Damon did not start working
for Eric C. Deters & Associates until September 2010—after Damon and
Brautigam had severed their relatiomshi Brautigam does not point to any
evidence that he entered into an attgrolient relationship with the Deters
defendants, and there is basis for finding that th®eters defendants owed a
duty to Brautigam. The district couproperly dismissed Brautigam’s claims
against the Deters defendants.

Accordingly, the district court’s judgment adfirmed in part and reversed in part,
and this action is remanded for further proceedings.

Brautigam v. Damon et alNo. 14-3400, R. 30-1/Order entdr2/25/15 (emphasis added).

In addition to a claim of legal malpractice, Brautigam’s first amended complaint, filed in
September 2011, alleged claims of breach of fatycduty, unjust enrichment, negligence, and
conversion as to Defendants Damon and Creaitie, and promissory estoppel as to Damon
alone. The first amended complaint dropped B&@ Joseph Butkovich as defendants. Thus,

only Brautigam’s claims against Damon abasthwaite were at issue on remand.

Damon admitted stealing froB&C in March 2013 and was disbarred in May 2013. In

September 2013, Brautigam sought to file a second amended complaint, which added factual
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allegations of fraud but did not seek to addaaudrcount. The motion was denied as moot due to

the dismissal for lack of subject-matter jurisdiction.

On remand, Defendants argued, and the magistrate judgel atir@ethe opinion of the
court of appeals establishedetlaw of the case and compelled the district court to dismiss
Brautigam’s malpractice claims against Damas barred by Ohio’s one-year statute of
limitations. Ohio Rev. Code § 2305.11. Thegistate judge concluded that Brautigam’s
remaining claims were subsumed under hislagdpractice claim and recommended those be
dismissed as well. The districourt overruled Brautigam’s objeatis to the magistrate judge’s
recommendation that summary judgment be grhatethe legal-malpractcclaim on statute-of-
limitations grounds and rejected Brautigam'guanent that Damon’s pre-billing worksheets
established that he continued to represent Byantiuntil within a year of Brautigam’s filing this
action. Also on remand, Brautigam sought leave to file a third amended complaint that would
add a fraud count and a gross-negligence colihe magistrate judge recommended that leave
to amend be denied. The district cowtiopted the magistrate judge’s Report and

Recommendation in its entirety.

We review the district court’'s grant cfummary judgment on statute-of-limitations
grounds de novo.Smith v. Ameritechl29 F.3d 857, 863 (6th Cir. 1997). This court’s prior
determination that Brautigam’s legal-malpractice claim against Damon was barred by Ohio’s
one-year statute of limitations is the law of the case; the mandate rule “requires lower courts to
adhere to the commands of a superior court.. Accordingly, [u]pon remand of the case for
further proceedings after a decision by the apfeltourt, the trial court must ‘proceed in

accordance with the mandate and the lawhefcase as established on appeaAlilard Enters.,
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Inc. v. Advanced Programming Res., Jn249 F.3d 564, 569-70 (6th Cir. 2001) (citations
omitted). It is true that this court on Brautiganfirst appeal determined that his complaint
stated a claim of legal malptace against Damon and Crosthwaibeit that was solely in the
context of reviewing whether Brautigam met #mount-in-controversy reqement of diversity
jurisdiction. SeePID 3002;Brautigam v. Damon et alNo. 14-3400, R. 30-1/Order entered
2/25/15. We ruled definitively that the attegaclient relationship between Brautigam and
Damon was severed when Damon moved to watlvdas Brautigam’s counsel in the Hackett
litigation and Brautigam responded to B&C’'sdust 4, 2010 letter by electing to be represented
by B&C, rather than Damon. Brautigam does nattest that these events preceded the filing of
his complaint by more than one year. The distaurt was not free tmgnore our rulng on this
matter and thus properly determined that Brautigam’s legal-malpractice claim against Damon

was barred.

Brautigam presents no argument regardingdibeissal of his remaining claims against
Damon: breach of fiduciary duty, unjust etminent, negligence, conversion, and promissory
estoppel, and thus has abandoned those claiBee Enertech Elec., Inc. v. Mahoning Cty.

Comm'rs 85 F.3d 257, 259 (6th Cir. 1996).

The district court did not abuse its distton in adopting the magistrate judge’s
recommendation to deny Brautiga motion for leave to amendee Coe v. Belll61 F.3d 320,
341 (6th Cir. 1998) (holding thatview of denial of motion fordave to amend is for abuse of

discretion).
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Brautigam attached to his motion for leave to amend a proposed third amended

complaint, which added a fraud count alleging:

128. Defendant Damon committed fraudiagt Plaintiff and others by accepting
cases he did not intent [sic] to properly prosecute in exchange for whatever
money he could fleece from clients. an “played” his clients along, taking as
much money as possible for as long assjmbs, and then seglg to withdraw on

a pretext, and then hiding behind “a fdispute” with the client. Defendant
Crosthwaite committed fraud by allowingighto happen either through willful
ignorance or acting in concert with Damon to obtain fees that Damon was
generating, including fees from Plafht Defendant Crosthwaite further
committed fraud by actively concealing the true facts regarding Damon’s serial
predation from clients in the 4 Augu®010 letter sent to Plaintiff and
substantially similar letters sent to B&Cother clients. Crosthwaite intended to
and did mislead Plaintiffrad other B&C clients as tthe true facts of Damon’s
theft, in a fraudulent attempt to induce B&lients including Plaintiff, to select
serial predator Damon as their counsel.

129. Defendant Crosthwaite is also liableffaud in that, in possession of highly
credible information indicating that Bendant Damon was a serial predator,
Defendant Crosthwaite, acting iconcert with Defendant Damon, both
affirmatively represented and deliberatelyitbed this information so that clients

of B&C such as Plaintiff were not able make an informed decision as to who
should represent them, and how to proceldfendant Crosthwaite also directed
that B&C office manager Pattianne Mendenlie and/or affirmatively mislead
B&C clients as to the true facts amrning Damon’s serial predation in an
underhanded attempt to fraudulent [sicfluce B&C's clients to select known
serial predator Damon as their coelpsthus shieldingB&C and Defendant
Crosthwaite from liability from their d@we participation in this ongoing fraud.
This scheme was in furtherance of thmaintual goals of avoiding being named in
malpractice suits and making payments to clients for the money stolen from them.
Defendant Crosthwaite was also instrumental in seeing that all restitution
payments went to B&C; no restitution payments were made to clients of B&C.

PID 2490-91. Brautigam attached as exhibitsudoents including: Damon’s indictment for
theft of $61,553.98 from B&C spanning from onadrout January 1, 2009 through July 31, 2010;
Damon’s guilty plea to fourth-degree felony theft, entered March 11, 2013 in the Hamilton

County Court of Common Pleas; Damon’s suspengimm the practice of law in the Southern
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District of Ohio on August 1, 2013; and Damodisbarment by the Supreme Court of Ohio.

The one-page memorandum Brautigam submittedppart of his motion stated in its entirety:

Plaintiff filed his complaint on 15 #gust 2011, his First Amended Complaint on

12 September 2011, and Motion for Leave to File Second Amended Complaint on
17 September 2013. Since that time, ¢hse has been overtaken by events, as
there have been significant developmemtgted to the case, including but not
limited to Defendant Damon’s felony conviction for his disbarment.
Additionally, some minimal discoveryas taken place, which Plaintiff has
incorporated into the TAC [Third Amend€omplaint]. The Motion for Leave to

File the Second Amended Complaint,smvaot acted on, and Magistrate Judge
Litkovitz directed that a newocument be filed, if warranted.

Neither Defendant Damon nor Defendant&hwaite will be prejudiced by the
Court granting leave to filkhe SAC [presumably, second amended complaint].
The SAC removes confusion as to Defants who are no longer in the case.

PID 2429.

Both Damon and Crosthwaite opposed Brautigamotion for leave to amend. Noting
that the case had been pending for over j@mars, but acknowledgingahBrautigam was not
responsible for “this inordinate delay,” the nstgate judge determined that amendment would
be futile and unduly prejudice DefendanfThe district court agreed.

As the magistrate judge acknowledgedotigh no fault of his own, Brautigam’s motion
for leave to amend to file a second amended complaint, filed on September 17, 2013, was denied
as moot when the district court dismissed thmmglaint for lack of subject-matter jurisdiction.
The first appeal to this cauthen took a year. The orderversing and remanding issued on
April 7, 2015, and Brautigam filed the instanttina for leave to amensloon after, on June 12,
2015. Under these circumstances, in the interefirness, we analgzBrautigam’s motion as

if he had filed it on September 17, 2013.

Brautigam alleged in his initial complaintathhe became aware, in or about November

2010, that Damon maintained a separate IOLTAoact; in violation of ethics rules, while
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employed at B&C. PID 8/Compldifiled 8/5/2011. The initial cont@int also allege that in or
about July 2010 B&C fired Damon “for stealicient funds, and other malfeasance.” PID 11;
that on or about April 15, 2011, the Cincinnatr Basociation filed a complaint against Damon
for stealing client funds; and that Damon breachisdfiduciary duty tdBrautigam by failing to
file actions as he had promised, by failingvigorously pursue Brautigam’s claims, and by
taking Brautigam’s money for services that wetigher not completed or did not meet the

applicable standard of care.

The allegations against Damon in Brautigs initial and first amended complaints
largely overlap with those in the proposed thardended complaint; thenly real difference is
that the third amended complaexplicitly pleaded a claim of fual, which is subject to a four-
year limitations period. See Ohio Rev. Code Ann. § 2305.09. But Brautigam’s cursory
memorandum in support of his motion for leaveatoend failed to explaiwhy the fraud count
against Damon was not subsumed under ther @ilegations or whythe district court’s

discretion should be exercisedHis favor to permit amendmentthgt point in the litigatiof.

Brautigam’s first amended complaint, filed September 2011, allegehat Crosthwaite,
through B&C, negligently hired Damon “with aetl and constructive kndedge that the thief
Geoffrey P. Damon was, in fact, a thief who was preying on clienBID 112. The first
amended complaint further alleged that Crositevaad actual and constructive knowledge that
Damon was maintaining a septe IOLTA account, that Crdsvaite knew or should have

known that Damon was stealing fnoclients and failing to meahe standard of care in his

2 Brautigam’s motion to amend failed to satisfydF&. Civ. P. 7, which requires that motions
“state with particularity the grounds for seeking the ord&ege6 Charles Alan Wright, Arthur R. Miller,
and Mary Kay Kane, Federal Praet and Procedure § 1486 p. 691¢(20210) (“A motion to amend under
Rule 15(a), as is true of motionsngeally, is subject to the requirememtf Rule 7(b), and must set forth
with particularity the relief or order requesiaad the ground supporting the application.”).
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representation, and that Crosthwaite was resplensor the acts and omissions of Damon.
Brautigam’s third amended complaint soughada allegations regarding B&C’s August 4, 2010
letter to clients regarding their representatioefgnence. As with thallegations against Damon,
the motion to amend did not adequately explahy the fraud claim was not subsumed under a
prior allegation. Additionally, t fraud allegations against Ctlogaite are largely based on an
alleged scheme to mislead cliemto choosing to proceed with Ben, rather than with B&C.
However, it is undisputed that Brautigam optedorocced with B&C as counsel. Thus, these
allegations would have been futile if permitted/e find no abuse of discretion in the denial of

leave to file the third amended complaint.
V.

Without citing authority, Brautigam also assethat the magistrate judge “is severely
biased” against him and should have ruled on tiidaait of bias and prejudice. Appellant Br.
33-36. The district court adequately addrdsslis argument in overruling Brautigam’s

objections to the magistratedge’s Report and Recommendation:

Plaintiff's Affidavit of Bias and Prejudice (Doc. 134leges bias and prejudice

and requests that [the magistrgtelge] recuse herself from further
participation in this case. The Adfavit attaches, and relies wholly upon, a
Complaint of Judicial Misconda¢hat Plaintiff filed inthe United States Court of
Appeals for the Sixth Circuit.

Recusal is only warranted where a&sonable, objective person, knowing all of
the circumstances, would have quas#id the judge’s impartiality."See Hughes

v. United States899 F.2d 1495, 1501 (6th Cir. 1990). This is an objective
standard and it is ndiased “on the subjectivdew of a party.” Browning V.
Foltz, 837 F.2d 276, 279 (6th Cir. 1988) . .. Plaintiff's subjective speculation
alone is insufficient to support hifleyation of judicial bias . . . .

Here, Plaintiff's allegations of bias relatethe Magistrateutige’s conclusions in
the case based on her viefvthe law, not based omy personal bias. Moreover,

% Brautigam makes no argument redjag the gross negligence claim.
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Plaintiff's allegations are wholly spectile. For example, Plaintiff speculates
that the Magistrate Judge dismissed base “to control her calendar and to
protect then 94 year old Senior Judge §pi¢ However, he offers no evidence

in support of his conclusory allegationsFurthermore, the Court of Appeals
dismissed Plaintiffs Complaint of §idicial Misconduct], finding no support for
his allegations. Specificgll the Court concluded théftlhe gravamen of the
complaint is the complainastdissatisfaction with theubject judge’s Report and
Recommendation.” (Order withuBporting Memorandum, Case No. 06-15-
90035). The Court further concluded “[t]hzrt of the complaint that charges the
subject judge with recommemdj dismissal of the complaint in order to control
her calendar, which is based on the date that document was entered on the docket,
is frivolous and/or lacks sufficient evidence from which an inference that
misconduct has occurred can be maddd.).( Thus, Plaintiff's argument is not
well-taken.

PID 3118-2¢°
V.

Brautigam also claims that the distraziurt did not “trulyconduct a meaningfule novo
review of the magistrate judge’s Report &ecommendation” and overlooked his theory of the
case that includes fraud. He cites no facts traity in support of eiter argument and neither
warrants discussion; the districburt’'s decision states that it “reviewed the comprehensive
findings of the Magistri@ Judge and considede novoall of the filings in this matter.” PID

3114.

VI.

Although Brautigam does not explicitly chaige the grant of summary judgment in
Crosthwaite’s favor, Crosthwaite addresses mmerits of that ruling. We agree with the
magistrate judge that summary judgment ir<tnwaite’s favor was proper on the basis that

Brautigam introduced no evidence that he ands@waite had an attorney-client relationship

* We do not address Brautigam’s assertion, unsuggdsy authority, that he was subject to
“second-class status api selitigant.” SeeAppellant Br. 30-33.
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and Crosthwaite could not be held liable for legal malpractice committed by Damon on a

respondeat superior theory:

Turning to the merits of plaintiff's gl malpractice claim against defendant
Crosthwaite, “it is well-settled that the first, and indispensable, element of a direct
claim for legal malpractice is the existence of an attorney-client relationship.”
Nat’l Union Fire Ins. Co. v. Pittsburgh, PA v. Wuer8d0 F. Supp.2d 900, 913
(S.D. Ohio 2007)aff'd 349 F. App’x 983 (6th Cir. 2009) (citingrahn v. Kinney

538 N.E.2d 1058 (Ohio 1989) . . . To demoat&rthis essential element of his
legal malpractice claim against Crosthwaite, plaintiff relies solely on the Court of
Appeals’ finding that plaintiff “has ated a claim under Ohio law.” For the
reasons discussed above, plaintiff carmety on the Court of Appeals’ finding
that he has stated a claim for legallpnactice to satisfy the more demanding
summary judgment standard . . . .

Plaintiff has failed to insduce any evidence to demomstr the existence of an
attorney-client relationship with Crosthwait There is no dpute that plaintiff

was represented by Damon at all relevames. Further, plaintiff alleges that
“[a]t all relevant times [he] was [rlepreisted by B&C, [n]Jever Damon [a]lone.”

In support of his position, plaintiff relies on: (1) his deposition testimony that he
hired B&C and was represented by the firm; (2) a contingency fee agreement
which plaintiff concededly never sigtheursuant to which Damon purportedly
agreed to take plaintiff's case “on behaffB&C”; and (3) the inclusion of the
firm’s name on pleadings filed in the ®atourt case . . . . This evidence is not
material to the question of whether Gtosgaite as an individual member of the
B&C law firm represented plaintiff and @iaan attorney-client relationship with
him. Plaintiff has not introduced anyhet evidence to show that Crosthwaite
represented him in the Hackett litigation or agreed to represent him in the case
against Judge Ruehlman. Thus, piffinhas failed to carry his burden on
summary judgment to produce suféini evidence to permit a reasonable
factfinder to conclude he had an at®yrclient relationship with Crosthwaite.
Plaintiff cannot prevail on his legamalpractice claim against defendant
Crosthwaite under a diretiteory of liability.

Nor can plaintiff hold defendant Crosthite liable for any legal malpractice
committed by Damon under a theory of vicarious liabilityespondeat superior
Under this theory of liabilty, an employer is vicariouslgr secondarily liable for

the negligence of its employee, whose iligbis primary. [citations omitted]

“For the wrong of a servamicting within the scope dfis authority, the plaintiff

has a right of action against either the master or the servant, or against both . . .”
[Taylor v. Belmont Cmty. Hosa@No. 09 BE 30 2010 WL 3328650, at *2 (Ohio
App. 9th Dist. Aug. 16, 2010)] (quotinigpsito v. Kruse 136 Ohio St. 183, 187,

24 N.E.2d 705 (1940)) . . ..

Under Ohio law, a legal professional asation is liable upon contract and for
the torts of an attorney performed withirs or her actual oapparent authority.
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David v. Schwarzwald, Robiner, Wolf & Rock Co., L.P6A7 N.E.2d 1173, 1183
(Ohio App. 8th Dist. 1992) (citingeitner v. Kelley457 N.E.2d 946, 951 (Ohio
App. 10th Dist. 1983)). Further, individual shareholders of a legal professional
association can be held liable fitne debts of his associatiolkMS Energy, Inc.

v. Titmas 610 N.E.2d 1080, 1081 (Ohio App” Dist. 1992) (citing Gov. Bar. R.

lII) (each member of a limited liability company “shall be jointly and severally
liable for any liability of the firm based upon a claim arising from acts and
omissions in the rendering of legal sees while he or she was a member,
partner, or equity holder . . ..").

Plaintiff's legal malpractice claim against Crosthwaite which is premised on the
theory of vicarious liability must faibecause plaintiff does not seek to hold
Damon’s employer, B&C, vicariously liabfer Damon’s torts. Plaintiff has not
named B&C as a defendant in this lawsand, therefore, #legal professional
association cannot be held liable instimatter for Damon’s tortious acts and
omissions. Plaintiff has presented the Gouth no authority that Crosthwaite, as
an individual member of a law firnmay be held vicariously liable under the
circumstances of this case. Becausanpff has not brought a claim against
B&C, there is no basis for imposing vicarious liability on Crosthwaite as an
individual member of the firfor any torts committed by Damon.

PID 3004-07 (citations omitted).

We AFFIRM the district court's adopin of the magistrate judge’s report and
recommendation; but regarding the grant ommsary judgment in @sthwaite’s favor, we
AFFIRM for the reasons stated by the magigt judge and not ostatute-of-limitations

grounds.

®> The district court affirmed the magistrgtelge’s Report and Recommendation in its entirety,
including the dismissal of claims agdi@rosthwaite on statute-of-limitations grounds
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ALICE M. BATCHELDER, Circuit Judge I concur in the judgment.
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