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BEFORE: DAUGHTREY, MOORE, and GIBBONS, Circuit Judges.

JULIA SMITH GIBBONS, Circuit Judge. Both Arrowood Indemnity Company and
United States Fire Insurance Company (“USF3ure The Lubrizol Caoration, a chemical
manufacturer. In 2002, the Environmental PrivecAgency (“EPA”) notified Lubrizol of the
potential for liability at the ER-designated Patrick Bayou Site, whibtes adjacent to Lubrizol's
Deer Park Facility. Lubrizotlid not file any claims with Aowood or USF arising out of the
EPA’s investigation until 2009. In 2010, Arrowodded this suit seeking a declaratory
judgment that, pursuant to a 1994 settlemagteement between Lubrizol and Arrowood’s

predecessor-in-interest, it had no obligation tfedeé or indemnify Lubrizol with respect to the
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EPA’s investigation. Lubrizol joined USF asthird party defendantequesting a declaratory
judgment that USF is obligated to defend andemnify Lubrizol pursuant to an insurance
policy.

On cross-motions for summary judgmerihe district courtfound that the 1994
agreement unambiguously released Arrowood faomliability at the Patrick Bayou Site arising
out of Lubrizol's activities at itDeer Park Facility. The digtt court also granted partial
summary judgment to USF based on its simi@®5lrelease agreement withbrizol. Lubrizol
proceeded to trial against Arrowood for handling its claims in bad faith, and a jury found for
Lubrizol.

Lubrizol appeals the grant of partial summnaudgment, arguing that the Patrick Bayou
Site is not covered by the settlement agreemamnis therefore Arrowoodnd USF are liable to
defend and indemnify Lubrizol against the EPAor the reasons that follow, we affirthe
decision of the district court.

l.

The Lubrizol Corporation manufactures spdgiahemicals at its facility in Deer Park,
Texas. Arrowood Indemnity Company is the s@soe-in-interest to an insurer that issued a
primary general-liability policy td.ubrizol. USF issued umbrellasurance policies to Lubrizol.
Underlying this litigation are tw settlement agreements entered iy Lubrizol—the first with
Arrowood, the second with USF. The parties adgine€ our interpretation of these agreements is

dispositive in this appeal.
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In 1994, Lubrizol brought a declaratorjudgment action against Arrowood’s
predecessor-in-interésto resolve the scope of the insurer's duties. The parties entered into a
settlement agreement, which provided:

. .. Lubrizol hereby irrevocably and wrditionally releases all claims that
Lubrizol has or could have arrestadgainst [Arrowood] under the Insurance
Policies in connection with:

(a) liability, expenses, and losses arising out of claims, proceedings and
actions made, or which may in the futdre made, assertexnt filed against
Lubrizol by the United States Eimonmental Protection Agency, other
federal, state, local or other enviromntal agencies and private parties for
environmental liabilities including bodily injury and property damage
liabilities, arising out of Lubrizol’'s allged acts or omissions as a generator,
disposer, owner/operator or transporter of alleged hazardous substances,
including, without limitation, environmeal claims as those more fully
described in the lawsuit;

(b) the cost of defending any and all claims of liability specified in the
preceding clause . . ..

This agreement applied to claimssing out of a list ofSubject Sites” attadd to the agreement
as Exhibit B. Listed among the Subject Sites Waubrizol’'s Deer Park Facility[,] Deer Park,
X.”

Similarly, in 1995 Lubrizol sought a declavat judgment against USF to resolve USF's
duties to defend and indemnify hazol under numerous insurance policies. The settlement
agreement between Lubrizol and USF “extinguishped/ and all obligations that U.S. Fire has
or may have to Lubrizol under the Policiescgonnection with Environmental Claims arising
from the Subject Sites . . . .” It stated:

Lubrizol hereby fully releases andréver discharges U.S. Fire of and
from any and all claims, duties, rights;tions, causes of action, liabilities,
obligations and demands of every kind and nature, whether known or
unknown, whether past, present or futumnether assertedr unasserted,

whether at law or in equity, that Lubrizol has ever had, now has, or may
have in the future, for damages and sasdtany kind . . . in connection with

1 We refer to Arrowood as the party to this agreeméitit bubrizol instead of Arrowood’s predecessor in interest.
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Environmental Claims from the Subject&si. . . . It is expressly agreed and
understood by and between the partiest, should any future obligation
arise or be alleged to arise in coni@t with the Policies with respect to
Environmental Claims arising from the Subject Sites . . . , Lubrizol will not
assert that those obligations mus met by U.S. Fire, because this
agreement is full, complete, and final.

The agreement defined “Environmental Claims” as “any and all past, present, and future Claims

arising from Lubrizol's involvement at thBubject Sites involving, without limitation, actual,

alleged, threatened . . . damage to natural resources” as well as “any and all past, present and

future claims to recover costs . . . incurred aums expended . . . for investigation, removal,
monitoring, treatment, disposal containment of contaminants pollutants of any kind . . . .”
The “Lubrizol Deer Park Facilityis listed as a Subject Sife.

In October 2002, the EPA sent Lubrizol an@eal Notice Letter, notifying Lubrizol of
the potential for liability under the ComprehemsEnvironmental Response, Compensation, and
Liability Act (“CERCLA"), 42 U.S.C. 88 9606(a) ar@b07(a),at the EPA’s Patrick Bayou Site,
a three-mile long tidal bayou laea in Deer Park, Texas. @&lSite sits adjacent to many
industrial plants, includig the Lubrizol Deer Park Facilitgs well as the surrounding wetlands
and bodies of water that receive discharge froa f#cility. The letter explainedhat Lubrizol
may be a responsible party for the “releasethoeatened releases bhzardous substances,
pollutants, or contaminants at the Site.”

Lubrizol notified Arrowood of the lettein December 2002. Arrowood acknowledged
receipt of the letter @hinformed Lubrizol that it woul investigate the claim under a full

reservation of rights.

2 Although the Arrowood and USF relessare similar, they are not identical. The Arrowood agreement releases

“all claims . . . made, or which may in the future be made, asserted or filed against Lubrizol by the [EPA or other

governmental agencies].” The USF agnent releases “any and all claims. of every kind and nature, whether

known or unknown, whether past, present or future, whether asserted or unasserted, . . . that Lubrizol ligs ever ha
now has, or may have in the future, for damages and costs of any kind” but further clarifies the parties’ assumption

of risk that future claims will be covered by the release.
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In January 2006, Lubrizol and other responsidgties entered into an Administrative
Order on Consent (*AOC”) with the EPA to conduct a Remedial Investigation/Feasibility Study
(“RI/EFS”) of the Patrick Bayou Site. In the AOQybrizol admitted it was a “responsible party”
under CERCLA. Lubrizol estimates approxintat®2.9 million in CERCLA liability at Patrick
Bayou. Arrowood learned of the AOC in ea#l§08, when it followed up with Lubrizol on the
status of the investigan. Lubrizol did not request indemiw&tion or assistance at that time.

In February 2009, Lubrizol made its firsgeest that Arrowood provide coverage related
to the RI/FS at the Patrick Bayou Site.rrédwood responded, requesting further information
about the AOC, and again reserving its rightsibrizol provided additional information about
the AOC in April 2009.

Arrowood filed this suit in December 201@e&ing a declaratory judgment that it did not
have to defend or indemnify Lubrizol for CERCLiAbility at the Patrick Bayou Site. Lubrizol
filed counter-claims for breach of contract datl-faith claim handling and sought a declaratory
judgment that Arrowood was liable to defend and indemnify Lubrizol for liability at the Patrick
Bayou Site. Lubrizol also fikk a third-party complaint foa similar declaratory judgment
against USF. Lubrizol movddr partial summary judgment onetlissue of Arrowood’s duty to
defend Lubrizol with respect to the PatriBayou Site. Arrowood and USF also moved for
partial summary judgment, asseg that they had no suabligations undethe 1994 and 1995
settlement agreements.

The district court granted partial summargigment in favor of Arrowood and USF. The
court found that the agreements unambiguoushasel@ the insurers froteir obligations to
Lubrizol for Patrick Bayou Site liability. Theourt relied on the agreement language that

released Arrowood and USF from any and alimbk “arising out of” and “arising from” the
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Subject Sites. The parties did not dispute thatcontamination at the Patrick Bayou Site was a
result of Lubrizol’'s activity at its Deer Parlaéility. It is also undispted that the “Deer Park
Facility” is included as a \{bject Site in the 1994 and 1995regments. Because Lubrizol
released Arrowood and USF from any claimsiagisfrom the Deer Parkacility, the court
dismissed Lubrizol's claims for defensadandemnification athe Patrick Bayou Site.

The district court denied ubrizol's motion to reconsidgpursuant to Fed. R. Civ. P.
56(d). It held that Lubrizol'additional evidence was immaterial extrinsic evidence because the
1994 and 1995 agreements unambiguously released any right to coverage.

Lubrizol proceeded to trial against Arrowofaat handling its claims in bad faith. A jury
found for Lubrizol and awarded compensatong gunitive damages. The court entered final
judgment on March 31, 2016. Lubrizol now appeals the district court’s grant of partial summary
judgment in favor of Arrowood and USF.

.

We review a district courd’ grant of summary judgmedé novoRose v. State Farm Fire
& Cas. Co, 766 F.3d 532, 535 (6th Cir. 2014). “Sunmngudgment is appropriate ‘if the
pleadings, depositions, answers itberrogatories, and admissions file, together with the
affidavits, if any, show that there is no genuissuie of material fact aridat the moving party is
entitled to judgment as a matter of lawMeridia Prods. Liab. Litig. v. Abbott Lahs147 F.3d
861, 866 (6th Cir. 2006) (quoting Fed. R. Civ. P. 56(a)e construe all reasonable inferences
in favor of the nonmoving partyRamsey v. Penn Mut. Life Ins. C687 F.3d 813, 818 (6th Cir.

2015) (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co#F5 U.S. 574, 587 (1986)).
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A.

The parties agree that Ohio law governs dispute regarding the terms of the settlement
agreements. A settlement agreement is a contract and its terms are construed according to the
“usual method[s] of contract construction3tate ex rel. Petro v. R.J. Reynolds Tobaccq Co.
820 N.E.2d 910, 915 (Ohio 2004). The primary otyec of contract interpretation is to
determine the intent of the parties at the time of contractohgcitation omitted) Westfield Ins.

Co. v. Galatis 797 N.E.2d 1256, 1261 (Ohio 2003). We look first to the plain, ordinary meaning
of the contractual language in order determine the parties’ intentGalatis 797 N.E.2d at
1261 If the language is clear, we “may look no hat than the writing itselo find the intent of

the parties.” Id. We consider extrinsic evidence totelenine the parties’ intent only if a
contract is ambiguousld. A contract is ambiguous where awyision at issue is susceptible to
more than one reasonable interpretati@astham v. Chesapeake Appalachia, L.L%54 F.3d

356, 361 (6th Cir. 2014).

Lubrizol “irrevocably and unconditionallyfeleased Arrowood from paying on all EPA
claims that is “has or could have assertéa” “environmental liabilites” that arise out of
Lubrizol's activity as a “genetor, disposer, owner/operator tmansporter”of “hazardous
substances” at the Deer Park Facility. This medéel to claims “made” as well as those “which
may in the future be made.”

The dispositive question is whether the Patrick Bayou Site contamination “arises out of”
Lubrizol’'s activities at the adjacent Deer Pdf#acility. In its AOC with the EPA, Lubrizol
acknowledges that it owns and operates ditiac¢which released hazardous substances or
arranged for the disposal or treatment of hazardous substances at the [Patrick Bayou] Site.” The

Deer Park Facility lies adjacent to the PatBakyou waterway, and contaminants flowed into the
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Site from the Deer Park Facility. Thus, we fihdeasonable to conclude that Patrick Bayou Site
contamination arises out ofibrizol's conduct at Deer Park.

Lubrizol argues that its claim should suerisummary judgment baese there is another
reasonable interpretation of the settlement ageeém It asserts that the agreement reserves
Lubrizol's rights to any claimsot arising out of ta Exhibit B Subject Sites and that because
Patrick Bayou is not listed asSubject Site, its claims related Patrick Bayou were reserved.
This interpretation, however, limithe 1994 agreement to contaminatainthe Subject Sites,
effectively deleting the phrase “arising out of” frahe agreement. The parties agreed to release
any claims that resulted from Lubrizol’s activities at a list of sites. They did not agree to limit
claims to only thosat the Subject Sites. Instead, thepdfically selected the language “arising
out of” for the release. The resation of rights clause that Lubol cites echoes the “arising out
of” phrase used in the release-e-tharties reserved “all claingising fromsites not listed on
Exhibit B.” Lubrizol’s interpretation contorts the intent of the parties and attempts to create an
ambiguity out of clear and uneqocal language. We decline to adopt it as a reasonable
interpretation.

Lubrizol also argues that because eight effdurteen Subject Sites could be described as
“arising out of” the Deer Park Facility, integiing the agreement as a release of any claim
“arising out of” Deer Park makes the inclusiohthose additional sites unnecessary. Lubrizol
fails to recognize the lidy reason those sitegere listed out in Exhit B: the agreement
includes an expansive releaserights. Given the fact thatoatamination at one Subject Site
might arise out of activity at the Deer Park Hagiit is equally likely that contamination may
arise out of the other Subject Sites and comata a third location. The Exhibit B list of

Subiject Sites thus echoes the expansive language of the agreement.
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Finally, we decline to adoptubrizol’'s argument that because the Patrick Bayou claim
did not exist in 1994, it could hde extinguished through the settlement agreement. The plain
language of the release explicithcludes future claims. There is no reason to contort the clear
language releasing “claims . . . which may in fimeire be made”—the intent of the parties is
clear. Lubrizol and Arrowood contemplatedure liability in ther agreement and Arrowood
was released from future claims.

For these reasons, we conclude that undepltie language of thagreement, Arrowood
is not responsible to Lubrizébr any potential liability or exenses from the EPA Patrick Bayou
action.

B.

Lubrizol’'s 1995 settlement agreement witBEJcontains a similar release of coverage for
any claims “arising from” Lubrizéd action or inaction at a ligif Subject Site, including the
Deer Park Facility. Lubrizol again argues thia¢ settlement agreement does not apply to the
Patrick Bayou claim because “Patrick Bayou” is ligted as a Subjectit§. But contamination
does not have to occat the Deer Park Facility—it just has arise from it to be covered under
the agreement. To adopt the narrow interprtatiffered by Lubrizol would be to circumvent
the intent of the parties and twibe contractual language to mesanmething other than its plain
meaning.

Additionally, the USF settlement agreemsnpports an even stronger conclusion that
future claims were included indlrelease. The agreement states:

It is expressly agreed and understood . . . between the parties that, should
any future obligation arise or be alleged to arise in connection with the
Policies with respect to Environmental Claims arising from the Subject

Sites . . ., Lubrizol will not assetthat those obligations must be met by
U.S. Fire, because this agreement is full, complete, and final.
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It further defines “environmental claims” covdrby the agreement to specifically include “any
and all past, present, and future Claims arising from Lubrizol’s involvement at the Subject
Sites.” This language unequivocatbleases USF from future liability.

Accordingly, we find that USF has been regom any obligatiomo cover Lubrizol's
liability or expenses relating to the disput&dPA claim. And because the agreement is
unambiguous, extrinsic evidence is not necessahis makes Lubrizol's Rule 56(d) motion to
extend discovery futile. No additional discovery is required with respect to the terms of the
agreement.

C.

Although the language in the Arrowood and Ustfitlement agreemenits not identical,
we do not read the two agreements to rexdifferent outcomes. The Arrowood agreement
releases “all claims . . . made; which may in the future bmade, asserted or filed against
Lubrizol by the [EPA or othegovernmental agencies].” The USF agreement goes further. It
(1) releases USF “of and fromyand all claims . . . of evekgnd and nature, whether known or
unknown, whether past, present or future, whetbserded or unasserted, . . . that Lubrizol has
ever had, now has, or may have in thereitfior damages and costs of any kind”;d@ptains an
express assumption of risk by Lubrizol thaticis released by the agreement could be unknown
and that future claims would be covered; and (3) includes, in its definition of “Environmental
Claims,” specific language about future claims.

The additional clarity in the USF agreemdrdyvever, does not weaken the impact of the
release language in tgrowood agreement with spect to future claims. As discussed in Part

lILA. supra the language “all claims . . . which may time future be made” is sufficient to

10
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effectuate a broad release of &lture claims. Thereforewe find that both agreements
unequivocally released thesurers from liability.
D.

Because the language in the agreements was clear and unambiguous, we need not
consider extrinsic evidenceSee Galatis 797 N.E.2d at 1261. Furthermore, the extrinsic
evidence offered by Lubrizol against Arrowoodhates to interpretationsf the agreement many
years after it had been signed. The evidence doecast into doubt what the parties intended at
the time they signed the settlement agreement.

.

We review a district court’s decision notdonsider extrinsic evidence presented for the
first time on a motion for reconsidéi@n for an abuse of discretion.Shah v. NXP
Seminconductors USAQ7 F. App’x 483, 487 (6th Cir. 2012) (citinguff v. Metro. Life Ins.
Co, 675 F.3d 119, 123 (6th Cir. 1982)).

A.

Lubrizol argues that the district court abused its dismmetvhen it denied a motion for
reconsideration offering “new evidence” ofetlsettlement agreement language. Motions for
reconsideration are not to beedsas “an opportunity to regue a case” or to “introduce
evidence for the first time ... where thatdewce could have been presented earliéd.” at
495. In order for Lubrizol to succeed, it mg$tow that the district court committed a “clear
error of judgment” that rendered its decision fa#ry, unjustifiable, or clearly unreasonable.”
FTC v. E.M.A. Nationwide, Inc767 F.3d 611, 623 (6th Cir. 2014). It cannot do so here.

The 1994 Settlement Agreement is faciallpambiguous making extrinsic evidence

unnecessary and even if needed, the evidence Lubrizol attempted to admit is improper to discern

11
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the intent of the parties. For example, Lubriafiers a November 4, 1993 lettered authored by
Lubrizol discussing the agreement. The 199%agent does not incorporate the November 4,
1993 letter, does not allude it in any way, and #re is not strong evidentkat theletter even
supports the reading Lubrizol suggests Theretbeedistrict court did noabuse its discretion in
refusing to consider this as well as other evidence.

B.

The district court also didot abuse its discretion when it refused to consider evidence
presented for the first time omaotion for reconsideration regamd waiver, laches, and unclean
hands. Lubrizol initially raised these defensests answer, but then abandoned them by filing
for partial summary judgmenwithout requesting further diegery on these issues. Now,
Lubrizol attempts to argue that it did nbave enough evidence at the time to raise these
defenses. Lubrizol, however, “is not entitledréserve particular ises and arguments until
after a court rules against itl’ongs v. Wyeth621 F. Supp. 2d 504, 512 (N.D. Ohio 20Gg)'d
in part, rev'd in part on other ground$Vimbush v. Wyett619 F.3d 632 (6th Cir. 2010). The
district court was thus well within its discretitmdeny these defenses in deciding the motion for
reconsideration.

V.

For the reasons stated above, we aftinmjudgment of the district court.

12
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KAREN NELSON MOORE, Circuit Judge, concurring in part and dissenting in
part. | concur with the majoritppinion with respect to the lement agreement between The
Lubrizol Corporation (“Lubrizdl) and United States Fire Insurance Company (“USF”).
However, | respectfully dissent from the nvéjy opinion with respect to the settlement
agreement between Lubrizol and Orion, Arrowdademnity Company’s predecessor in interest.

The root of my dissent is the differenoetween the two agreements. The Lubrizol-USF
agreement is expansive and clear. It unambiguawteases USF from all claims “whether
known or unknown, whether past, present or futwieether asserted or unasserted, . .. that
Lubrizol has ever had, now has, or may havihenfuture . . . in connection with Environmental
Claims arising from the Subject Sites.” B0-2 (Lubrizol-USF Settlement Agreement § 4.2)
(Page ID #1567-68).

By contrast, The Lubrizol-Orion agreementnist so clear. In that November 21, 1994
agreement, Lubrizol released “alaims that Lubrizol has omald have asserteaigainst Orion
... In connection with . . . claims . . . which maythe future be made . .. against Lubrizol by
the United States Environmental Protection Agencyfor environmental liabilities . . . arising
out of Lubrizol's alleged acts or omissions as a generator .allegfed hazardous substances.”
R. 47-11 (Lubrizol-Orion Settlement Agreemenai{Page ID #1442). Had Lubrizol and Orion
not included the first clause of this releasejrtagreement would be essentially the same as the
Lubrizol-USF agreement. That hypothetical agreement would ‘iealokizol releases all claims
which may in the future be made against Lulirtzy the United States Environmental Protection
Agency for environmental liabilities arising oaf Lubrizol's alleged acts or omissions as a
generator of alleged hazardous substances.th Sustatement would clearly release future

claims that the EPA mayring against Lubrizol.
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However, this is not the agreement into which the parties entered. Instead, the parties
confusingly added the first claysehich refers to “all claims #t Lubrizol has or could have
asserted against Orion.1d. The inclusion of this first clause renders the release as written
logically impossible. A company does not presehtlyea claim against an insurer for a claim
that the EPAmay maken the future. Norcould a company presently assert a claim against an
insurer for a claim that the EPshay makan the future. All the same, Lubrizobuld not have
had andcould not have assertetl claim against Orion on Nowder 21, 1994 for a claim that
the EPAmight makeagainst Lubrizol after that date. “When this kind of absurdity exists, the
court should engage in fact-finding to gitlee contract the most sensible and reasonable
interpretation.” Laboy v. Grange Indem. Ins. C&No. 100116, 2014 WL 1408142, at *2 (Ohio
Ct. App. Apr. 10, 2014) (citinglelly v. Med. Life Ins. Cp509 N.E.2d 411 (Ohio 1987)gv'd
on other grounds41l N.E.3d 1224 (Ohio 2015). Thereforayould reverse the judgment with
respect to the Lubrizol-Orion agreement amginand for further proceedings to determine
whether the Lubrizol-Orion releasapplies to claims that tHePA brought after November 21,

1994. | would affirm the district court’s judgntemith respect to the Lubrizol-USF agreement.
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