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DHSC, LLC, d/b/a Affinty Medical Center,

)
)
Plaintiff-Appellant, )
) ON APPEAL FROM THE UNITED
) STATES DISTRICT COURT FOR
) THE NORTHERN DISTRICT OF
CALIFORNIA NURSES )
ASSOCIATION/NATIONAL NURSES )
ORGANIZING COMMITTEE, AFL-CIO, )
)
)

OHIO

Defendant-Appellee.

Before: MERRITT, GILMAN, and DONALD, Circuit Judges.

MERRITT, Circuit Judge. In this case brought under the Labor Management Relations
Act by plaintiff DHSC, LLC, d/b/aAffinity Medical Center (“Affinity”), against the California
Nurses Association/National Nurses OrgamiziCommittee, AFL-CIO(“Union”), Affinity
claims that the Union violated a so-called “imgdli@greement to arbitrate election disputes by
filing charges with the National Labor RelationsaBd (“Board”). The district court dismissed
Affinity’s complaint for lack of subject-matter fisdiction because federal case law holds that it
cannot exercise jurisdiction overrimarily representational” claimhat have been decided by
the Board. On appeal, Affinity argues that its claim is not primarily representational, but is

instead a matter of contract interpretation within federal court jurisdiction.
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We agree with the district court that tluase has been decided by the National Labor
Relations Board. Although Affinity characteess its complaint agpresenting a contract
interpretation issue, this casefundamentally about whetheretlunion was properly elected and
certified as the bargaining representative of Aifffs employees. The Board expressly rejected
Affinity’s argument that relies on the allegediggnce of an implied agreement to arbitrate
representational disputes. Thagcision is now on appeal to tieC. Circuit as part of the
Union’s unfair labor practicedaim against Affinity.

Alternatively, we find that Affinity signedn express agreement recognizing the Board’s
authority over representationdisputes, and this agreement makes it clear that no implied
agreement to arbitrate representational dispexests. Accordingly, we affirm the judgment of
the district court.

I. Factual and Procedural Background

Affinity Medical Center is a medical fady in Massillon, Ohio that employs registered
nurses. In early 2012, the nurses explojeiding a labor union, the California Nurses
Association.  During that time, the Unioand Affinity negotiated a “Labor Relations
Agreement” to govern the organization effortstioé nurses. The Labor Relations Agreement
provided that “[tlhe Pai¢s agree to submit any unresolvedpdites about [the Agreement] to
final and binding arbitration[.]” The Labor Rél@ns Agreement also incorporated a document
called the “Election Procedure Agreement” thattest, “[i]f the parties are unable to resolve a
dispute, either party may . . . submit the unnestldispute about [thelection procedures] for
final and binding resolution by . . . the permanerti#ator[.]” But neither the Labor Relations

Agreement nor the Election Procedure Agreemestevar signed or execudtby the parties.
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Subsequently, the initial negotiations between the partieedgoudn August 20, 2012,
the Union directly petitioned the National Laborl&®ns Board to represent the nurses as their
exclusive bargaining representative in the iagjons with Affinity. Two days later, both
Affinity and the Union signed &onsent Election Agreement” ng the Board’s standard form,
which the Board's Regional Diceor approved. This agement recognized the Regional
Director, not an arbitrator, as the final authoover representational disputes. Paragraph 12 of
the Consent Election Agreement states:

Objections to the conduct of the electionconduct affectinghe results of the

election, or to a determination of represetion based on the results of the

election may be filed with the Regional Dir@ctwithin 7 days after the tally of

ballots has been prepared and made availt the parties . . . . The method of

investigation of objections and challenges, includwigether to hold a hearing,

shall be determined by the Regional Directanpse decision shall be final
(emphasis added). At the time of the agreemsesigning, neither party informed the Regional
Director of any prior agreemeng®verning election disputes.

On August 29, 2012, the Board's Regiondfi¢® conducted an eléon to determine
whether the Union would represent the nurs&fe Union received one hundred votes, while
ninety-six votes were cast against it. h&tgh the Union won the election to represent the
nurses, Affinity challenged the legitimacy of se# the ballots. Sincgeven ballots could have
swung the vote, the Board’s Regiorztector launched an investgon into the election. On
September 7, 2012, the Regional Director requetstatd Affinity provide supporting evidence
for its objections regarding the eten, warning that a failure to dso “will resultin [Affinity’s]
objections being overruled withbdurther investigation.” Despite the warning, Affinity
provided no evidence to support its objections, didr it request a timextension to submit

evidence. On September 21, 2012, Regional Director issued‘Beport on Challenged Ballots

and Objections,” recommending that Affinity’s objections be overruled because it did not submit
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any evidence. The Report allowed four of theesechallenged ballots to be counted, which did
not change the outcome of the ¢l@c. Accordingly, a majority of the voters were still in favor
of unionizing, and, on October 5, 2012, the Regionat@or certified the Union as the National
Labor Relations Act Section 9(a) representatif/the Affinity nurses. 29 U.S.C. § 159(a).

The Union, in its capacity abe nurses’ representativaitempted to begin bargaining
with Affinity. Affinity allegedly refused tobargain with the Union and denied the Union
representatives access to Affinityagilities. Affinity also allgedly took adverse actions against
nurses who had been associated with orgagiactivities. The Union consequently filed
charges with the National Lab&elations Board, alleging tha&tffinity’s actions amounted to
unfair labor practices. Responding to the chartfes National Labor Relations Board’'s Office
of General Counsel investigat and issued a complaint dviarch 29, 2013, alleging that
Affinity had violated the National Labor Relatis Act. Among Affinity’s defenses to the
General Counsel’'s complaint was the argument tth@tBoard’s certificgon of the Union was
unenforceable because “the election was conductesigmtrto . . . an oral ‘ad hoc’ agreement
by which the parties gave exclusive jurisdiction to determine challenged ballots and objections to
an arbitrator[.]” DHSC, LLC 2013 NLRB LEXIS 483, at *7 (ApriB0O, 2015). Affinity claimed
that the prior negotiations between the parties had implied the existence of a binding agreement
to arbitrate election disputes despite thkifa to execute any such agreement.

On July 1, 2013, an Administrative Law Jedgssigned to the casejected all of
Affinity’s defenses, finding that Affinity had violated multiple provisions of the National Labor

Relations Act through its condutoward the Union and Affinity’s own employeekd. at *82—

! Section 9(a) of the National Labor Relations Act states: rémtatives designated otested for the purposes of
collective bargaining by the majority tfe employees in a unit appropriate $ach purposes, shall be the exclusive
representatives of the employees in suaft for the purposes of collective bargaining in respect to rates of pay,
wages, hours of employment, or other conditions of employment. . ..” 29 U.S.C. § 159(a).
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83. Addressing Affinity’s affirmative defenseoncerning an oral “ad hoc” agreement to
arbitrate, the Judge found that Affinity had wedvthe argument by failing to submit evidence of
such an agreement to the Board’'s Regionaé@ar and by entering into the Consent Election
Agreement that gave final authority over ¢lec disputes to th&®egional Director. See id.at
*7-8.

On April 30, 2015, a three-member paneltioé Board, reviewinghe findings of the
Administrative Law Judge, issued a decisiontfa Union, finding that Affinity had violated the
National Labor Relations ActDHSC, LLC 362 NLRB No. 78, 2015 WL 1956191, at *1 (April
30, 2015). The panel still rejected Affinitydefense that an implied agreement had given
authority to an arbitrator to determieéection disputes instead of the BoarSee id.at *1 n.3
(“[W]e reject on different grounds [Affinity’s] defese that an oral ad hoc agreement between the
parties gave exclusive jurisdiction to an arbitratbodetermine the complaint allegations.”). In
addition to finding that no formal agreementarbitrate existed, the pal also found there was
not “a long and productive colleee bargaining relationship” bh@een the parti that would
imply the existence of such an agreemeS8ee id. Affinity’s appeal of that decision and the
Board’s cross-application for enforcement of thrder are currently pding before the United
States Court of Appeals for tiastrict of Columbia Circuit

Affinity also filed an Amended Complaint ithe United States District Court for the
Northern District of Ohio, alleging thatéhUnion was liable under Section 301 of the Labor
Management Relations Act, 29 U.S.C. § 185@ay breaching the so-called “ad hoc” or
“implied” agreement to submit election disputesatbitration. Despite the failure to sign any

arbitration agreement and the execution of the “Consent Election Agreement” provided by the

2 The casePHSC, LLC v. NLRBNos. 15-1426, 15-1499, is in abeyance pending the resolution of another case
before the D.C. Circuitlospital of Barstow v. NLRBNos. 16-1289, 16-1343.
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Board, Affinity's complaint alleged that the parties agreed to arbitration and that the Union
“breached the Agreement by, among other acts and conduct, failing and refusing to submit
unresolved disputes to final amhding arbitration as requireldy the Agreement.” Affinity
requested relief in the form of damages anidrast for the Union'salleged breach of the
“implied contract,” an order thahe Union submit to arbitratiom, declaratory judgment to that
effect, an order for a speedgdring pursuant to Fed. R. Civ.57%, and attorneys’ fees.

On December 4, 2015, the Union filed a motiomigmiss Affinity’s district court claim
for lack of subject-matter jurisdiction pursuaot Fed. R. Civ. P. 12(b)(1), which the court
construed as a Rule 12(c) motion for judgmenthenpleadings. The district court granted the
motion to dismiss, reasoning that the Board &mdady decided the fundamental issues in the
claim Affinity presented. The court recognizéiaat labor claims deemed to be “primarily
representational” disputes eaunder the primary jurisdiction of the Board, and found that
Affinity “failed to identify any disputes that [fell] outside primarily representational
preemption.”

Now on appeal, Affinity continues to dhlenge the district court’s finding that the
National Labor Relations Board has alreadyercised exclusive jurisdiction over the
representational dispute at the center of the complaint. Affinity argues that the Union breached
an implied agreement to arbitrate election dispthgsefusing to join Affinity in requesting that
the Board hold resolution of its unfair labor practices in abeyance or submit its challenges in
arbitration” and “breached the parties [sic]plied Agreement regarding post-election access.”
Accordingly, Affinity asserts on appeal thaktldispute cannot be “primily representational”
because it involves only pre-election and post-gleatonduct. In a related argument, Affinity

contends that the issue before the court is gmilgnone of contract interpretation, and that the
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Board’s certification of the eldon and Union’s status as the ses’ representative are merely
peripheral issues.
1. Analysis

We review de novoa district court’s desion to dismiss a complaint for lack of subject-
matter jurisdiction.Joelson v. United State86 F.3d 1413, 1416 (6th Cir. 1996). Federal courts
are courts of limited jurisdiction, and the pitif has the burden of proving jurisdiction to
survive a motion to dismissSee Ohio ex rel. Skaggs v. Brunne49 F.3d 468, 474 (6th Cir.
2008). That jurisdiction extendsnly to cases that the o@stitution and Congress have
empowered the federal courts to resoh&ee id. To comply with juisdictional boundaries, a
plaintiff “must allege in his plading the facts essential to shquvisdiction . . . [and] must carry
throughout the litigation the burden of shog that he is properly in court’McNutt v. Gen.
Motors Acceptance Corp. of In@98 U.S. 178, 189 (1936).

Section 301(a) of the Labor Managemeniaens Act provides d@trict courts with
jurisdiction over “[s]uitsfor violation of contracts betweean employer and a labor organization
representing employees|.]” 29 U.S.C. 8§ 185(@&his jurisdiction includeshe power to grant a
contracting party “specific enfoement of an arbitration clae in a collective-bargaining
agreement.” Buffalo Forge Co. v. United Steelworkers of Ad28 U.S. 397, 420 (1976). In
reviewing such claims under Section 301(a), “a teuple is limited todeciding if the party
seeking arbitration is making a claim which on its face is governed by the contrekcBhd. of
Elec. Workers, Local 71 v. Trafftech, Ind61 F.3d 690, 6936th Cir. 2006)(quoting Gen.
Drivers, Salesmen & Warehousemen’s Local Union No. 984 v. Malone & Hyde®eE.3d

1039, 1043 (6th Cir. 1994) (internal quotation marks omitted)).
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However, while district courts have cament authority overcollective bargaining
disputes between unions and employers, fisderal courts must recognize the primary
jurisdiction of the National Labor Relations Bdawver disputes concerning employees’ right to
organize. See San Diego Bldg. Trades Council llien’s Union, Local 2020 v. Garmpn
359 U.S. 236, 244-45 (1959). A dispute is reprizgemal when it “impliates an employer’s
statutory duty . . . to bargain collectively wahunion chosen under [Section 9(a) of the National
Labor Relations Act, 29 U.S.C. 159(a)].'United Steel, Paper, &orestry, Rubber, Mfg.,
Energy, Allied Indus. and Serv. Workers Int'l Union v. Ky. W. Va. Gas Co., I9%F. Supp.
2d 596, 599 (E.D. Ky. 2011) (citinGarey v. Westinghouse Elec. Cor75 U.S. 261, 266
(1964)). There is a strong policy presumptioriawor of using the Board procedures to decide
disputes involving issues of union regatation to promote industrial peacgee Amalgamated
Clothing & Textile Workers Union v. Facetglas, In845 F.2d 1250, 1252 (4th Cir. 1988).
To that end, the Supreme Cbhias recognized the Board as tiibunal of “exclusive primary
competence” for deciding representational labor iss8ege Garmon359 U.S. at 244-45.

There are at least two circumstances wherarigrily representational” disputes require
the exclusive jurisdiction of the Board: “where the Board has already exercised jurisdiction over
a matter and is either considering it or has dlyedecided the matter, or where the issue is an
initial decision in the representation area[.]3ee Trafftech, Inc461 F.3d at 695 (internal
citations and quotation marks omitted). Meanwhile, matters primarily concerning contract
interpretation remain within federal court jurisdictidBee idat 695 (citingPaper, Allied-Indus.,
Chem. & Energy Workers Int’'l Union v. Air Prods. & Chems.,,I8600 F.3d 667, 675 (6th Cir.
2002)). Accordingly, where a dispute is bghtiunder Section 301 of the Labor Management

Relations Act, the district court properly defers to the primary jurisdiction of the Board if (1) the
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Board has exercised jurisdictiaver a dispute involving represtation, or (2) resolving the
dispute requires an initial deton in the representation are§ee DiPonio Constr. Co., Inc. v.
Int’l Union of Bricklayers & Allied Craftworkers, Local 887 F.3d 744, 750 (6th Cir. 2012). In
the present case, Affinity’s cordgint is “primarily representenal” under both prongs, and is
therefore under the primaryrjadiction of the Board.

Turning to the first of théwo “primarily representationalprongs, we ask whether or not
the National Labor Relations Board has already@sed jurisdiction over the issue at the center
of Affinity’s complaint, namely: did the Uniotbreach an implied contract with Affinity by
pursuing unfair labor practices vations with the Board instead wfith an arbitrator? If the
Board “has already exercised jurisdiction over a maitel is either consideg it or has already
decided the matter,” the dispute isedeed primarily representationabee Trafftecd61 F.3d at
695. We agree with the districourt that the Board has altBaexercised its jurisdiction over
this issue.

On October 5, 2012, the Regiomzifrector of the Board, pursoato his final authority
over election challenges outlined in the Condelection Agreement signed by both parties,
certified the Union as the nusserepresentative.ln April 2015, a three-member panel of the
Board issued a decision explicitly rejectindfiity’s arguments concerning an “oral ad hoc
agreement” to arbitratidne election challengesSeeDHSC, LLC 2015 WL 1956191, at *1 n.3
(citing Ariz. Portland Cement Cp281 NLRB 304, at *1 n.2 (1986))he district court in the
present case found that when the Board addite&Hmity’s argument duing the 2015 case, the
Board determined whether election challenges shbaldecided by the Board or an arbitrator.
Thus, the district court reasah¢hat the Board “déiitively decided” the dispute brought in

Affinity’s complaint.
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On appeal, Affinity claims the districtourt was in error because Affinity does not
technically seek to undo the Boasdertification of the election, butstead asserts breaches of
contract that occurred beforadhafter the election. Affinity gues that by allowing a union to
breach an implied contract with an employer dénen “strip federal courts of subject-matter
jurisdiction to hear such disputes (if [Boardppeedings are subsequenitytiated),” a union
can simply file a petition with the Board to deswy employer a forum to hear its contract claim.

Affinity’s timing argument is unconvincingThe plain language dhe statute outlining
the Board'’s jurisdiction says rohg about limitations on whethéne conduct occurs before or
after a Board-certified election. See 29 U.S.C. 8d)%9). The statuteeads in relevant part:

Whenever a petition shall have been filedaccordance with such regulations as

may be prescribed by the Board . . .th¢ Board shall investigate such petition

and if it has reasonable cause to beliea #hquestion of representation affecting

commerce exists shall provide for grpeopriate hearing upon due notice.

29 U.S.C. 8 159(c)(1). The Board'’s jurisdiction, guant to the above statute, kicked in as soon
as the Union filed its original election petitioithe Board then decidedelssue at the center of
this dispute — whether the Unieovas properly elected as the regmasitive of the nurses. Since
at least the time it begaromsidering the election of th&nion, the Board had primary
jurisdiction over representationdisputes between the partiescluding those in the present
case.See Trafftech, Inc461 F.3d at 695. Affinity cannot citenvincing support that this is the
incorrect result.

Moreover, the original unfair labor prams suit brought by the Union is now pending on
appeal before the D.C. Circuit. In that peeding, an appellate cowill be able to review
Affinity’s challenges to the election. Thesthict court below recognized that it couldn’t

effectively reverse the Board’'s resolution o€ tquestion “whether the Board can decide the

election challenges.That issue must instead work itsymarough the proper procedures in the
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D.C. Circuit. See Bakers Union Local No. 4 of Grga8t. Louis v. Schnuck Baking Co. Inc.
614 F. Supp. 178, 182 (E.D. Mo. 1985) (finding thadistrict court cannotompel arbitration
between an employer and a uniom an issue of representatitmat has been decided by the
Board).

Turning to the second “primarily reggentational” prong, the Board has primary
jurisdiction over labor disputeequiring “an initial decision in the representation are&&e
DiPonio Constr. Co., In¢c687 F.3d at 750 (quotirtdotel & Rest. Emps. Union Local 217 v. J.P.
Morgan Hote] 996 F.2d 561, 565 (2nd Cir. 1993) (brackets omitted)). Although Affinity frames
its complaint as: “whether the Union breachedimplied contract by pursuing unfair labor
practices violations with the Board instead ofaahitrator,” the complaint actually requires the
district court to determine whether the Board thesauthority to decide election challenges, and
therefore the outcome of the election itseffee Trafftechinc., 461 F.3d at 695 (“[W]here the
court could not possibly determine whetheerth has been a violation of the collective
bargaining agreement without first decidingetlier the union was elected as the employees’
bargaining representative, thdistrict court should not exese jurisdiction” (quoting
Amalgamated Clothing & Textile Workers Unid%5 F.2d at 1253) (internal quotation marks
omitted)). At its core, Affinity’s challengéo the Board’s authority over the election is a
challenge to the Union’s representational rights. To fulfill Affinity’s claim for relief, a court
would have to revoke the Board’s certificatiortlodé Union as the nurses’ representative.

Affinity asserts that the distt court could have grantedlief without reacing an initial
decision concerning representati@rguing that the complaint involves contract interpretation
and not the Union’s electionln arguing that this§s a case fundamentally about whether a

contract exists, Affinity relates the case tdda disputes where representational issues are
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peripheral. See Dist. No. 1, Pac. Coast Dist., MariBag’'rs Beneficial Ass’'n v. Liberty Mar.
Corp., 815 F.3d 834, 843 (D.C. Cir. 2016). Affinity cfas that its argument concerning the so-
called “implied” agreement is outside the scopehef board decision currently before the D.C.
Circuit. See Int'l Union of Operatig Eng'’rs, Local 18 v. Laborg’ Int'l Union of N. Am,
580 F.App’x 344, 346 (6th Cir. 2014). In Affinity'siew of the case, thdistrict court below
needed only to decide whether an actual agee¢existed and wheth#re Union violated it.

It is true that when an arbitration clausenisrely “related” to labor representation issues,
the federal courts do noeoessarily lack jurisdiain to hear the claimSee Carey375 U.S. at
268. This court, following Supreme Court precedbas held that “even if the contract dispute
involves a representational qties, and ‘even though an alterivat remedy before the Board . .

. is available,” under Section 3@} of the [Labor Management Relations Act], federal courts
have jurisdiction to enforce an arbitration clausePaper, Allied Indus., Chem. & Energy
Workers Int'l Union 300 F.3d at 673 (quotingarey, 375 U.S. at 268.). The mere fact that an
arbitral awardmight lead to eventual conflict with a Boasdiuling is not in itself a barrier to
pursuing a claim in # district courts.See Carey375 U.S. at 268. Accordingly, “the [Board]

and federal courts may have concurrent juctsoh over some disputédrought under Section

301 of the Labor Management Relations A&ee DiPonio Constr. Co., Ind687 F.3d at 749.

This court has characterized these circumstances where the federal courts can exercise
concurrent jurisdiction as “collaterally representational” disputese Trafftech, Inc461 F.3d

at 695.

The circumstances do not indicate thdite case before us is a “collaterally
representational” antract dispute. See Int'l Bhd. of Boilermakers, Iron Ship Builders,

Blacksmiths, Forgers, & Helpg v. Olympic Plating Indus., Inc870 F.2d 1085, 1089 (6th Cir.
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1989) (declining to exercise juristion over a preempted dispute tietisguised as a breach of
contract claim). Instead, thisase is fundamentally abouwthether or not the Union is a
legitimate representative of the nurses. Wiffi has couched the complaint as a breach of
contract claim, but that does not change tladityeof the case. “When a dispute is primarily
representational . . . simply refierg to the claim as a ‘breach obntract’ is insufficient for the
purposes of 8§ 301 federaburts’ jurisdiction.” Trafftech, Inc. 461 F.3d at 695 (citingaper
Workers Int'l Union 300 F.3d at 675) (brackets and internal quotation marks omitted).
Affinity’s claim appears to ban attempted “end run” around theper procedures for deciding
these disputesSee Olympic Plating Indus., In&70 F.2d at 1089.

That there is a representational issughat heart of this complaint is obvious from
Affinity’s requests for relief. Affinity seekspecific performance of the so-called “implied”
agreement’s terms, including submission of unsebldisputes to arbétion, and a declaratory
judgment to that effect. Affinity claims that, &ward relief, a district court need only decide
whether an actual agreement existed. But thisidlrdecision” about whether or not the implied
agreement exists effectively decides the representational question of whether the Union was
legitimately elected. The Board’s decision in ¢higinal unfair labor practices suit relied on the
factual predicate that the Union was prope@lected as the nurses’ representati@amilarly, in
the present case, the status of the Union asinges’ representative is a determination that
would have to be made to decide whether tomal the parties to arbitrate. The Board has
exclusive competence to make sacstatus determination, and thiere has primary jurisdiction
in this case.See Garmon359 U.S. at 245.

Affinity also argues that the legislativastory of Labor Management Relations Act

Section 301, 29 U.S.C. § 185, proves that Congreseatiintend for the digtt court to decline
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jurisdiction in thiscase. The purpose of Section 301 wasxjgand the availaliy of forums to
hear disputes about employer-union agreeme8te Charles Dowd Box Co. v. Courtndg8

U.S. 502, 508 (1962). However, fiXiity was not denied a forum to hear its claim that the
contract existed, abe issue was put to the Board in 20Bee DHSC, LLC2015 WL 1956191,

at *1 n.3. While there is a congsonally developed presumptionfavor of arbitation in cases
that turn on interpretations of collective bairgng agreements, the Board has already decided
that no such agreement existed between the pdrtiee. The purpose of Section 301 is not “to
vest in the courts initial authority to considand pass upon questions of representation and
determination of appropriatbargaining units’ under the guisd interpreting the collective
bargaining agreement.Local Union 204 of Int'l Bhd. of EledNorkers v. lowa Elec. Light &
Power Co, 668 F.2d 413, 418 (8t@ir. 1982) (quotind-ocal 3-193 Int'l Wbodworkers of Am. v.
Ketchikan PulpCo., 611 F.2d 1295, 1301 (9th Cir. 1980) (footnote omitted)). The case before us
turns on a jurisdictional questiondnot on contractual languag&ee Wright v. Universal Mar.
Serv. Corp.525 U.S. 70, 78-79 (1998). Accordingly, tagislative history of Section 301 does
not create a presumptionaard arbitration here.

Finally, Affinity’s challenge to the Board’ authority to makeelection decisions is
seriously undermined by the fact that it ggnan agreement explicitly giving the Board’s
Regional Director the final authority to run election challengeand objections. To once
again quote the Consent Election Agreemeghesl and executed by both parties: “Objections
to the conduct of the election or conducteafing the results of the election, or to a
determination of representation based on trsilte of the election, nyabe filed with the
RegionalDirector . . . whose decision shall be fihalThis decisive laguage should end the

matter. Accordingly, w&FFIRM the judgment of the district court.
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