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BEFORE: BATCHELDER, ROGERS, and WHITE, Circuit Judges.

HELENE N. WHITE, Circuit Judge. Jennifer Frazier appeals the grant of summary
judgment to her employer, Richland Public Healn this Title VIl ation claiming retaliatiort.

We REVERSE.

The facts are largely undisgat Frazier began workinfpr Richland Public Health
(RPH), a combined city/county Headistrict, in October 2000, as Sanitarian irtraining in the

Environmental Health division. RPH’s HealBommissioner is its highest ranking employee.

142 U.S.C. § 2000e—3(a). Frazier does nqteap the dismissal of her hostile-work-
environment claim brought under Title VII and Olsi@ate law, or the dismissal of her state-law
claims of civil assault, civil battery, false pmsonment, and intentional infliction of emotional
distress against Defendant Saalman. The clistourt declined to exercise supplemental
jurisdiction over the state-law claindismissing them without prejudice.
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Defendant Stanley Saalman held that titlgil September 20, 2013, when he entered into a
separation and release agreement with RPH umldieh he retired. Martin Tremmel succeeded
Saalman as RPH Health Commissioner. HRBanagement was at all pertinent times

predominantly male.

Frazier was promoted to Sanitarian | aftesgpag an examination. In that position, her
primary duties included food-service inspentip and campground and pool inspections. In
January 2006, Frazier was protd to Sanitarian Ifl,the highest Sanitarian level. She still
holds that position. Frazier's involvement in mosquito control (referred to as vector control in

internal RPH documents) increased when she was promoted to Sanitarian III.

% The Sanitarian Ill position description states:
General Statement of Duties

Administers specialized program activitiesthe Environmental Health Division.
Conducts routine planning, educational atehdard program #eities associated
with Environmental Health Division progms. Promotes environmental health
and sanitation control through inspecti@msl enforcement of state and local laws
and regulations.

Essential Functions:

1. Consults; performs inspections; enforcegulations; reviews plans; conducts
training sessions; and performs adisirative tasks associated with
specialized environmental programs. food service operations, vending,
mobile home parks, schools, camps, swimming pools, marinas, sewage
disposal systems, private wells, soldste disposal, land sludge application,
environmental lead abatement and indoor air quality, or any related matters
associated with thesor other programs.

2. Consults, performs inspections andfoeoes regulations associated with
various community health concerns irabies control,rivestigation of food-
borne or other illnesses, nuisance stigations and abatement, rodent and
other vector control, spection of refuse hauling and/or sewage hauling
vehicles, collecting water sampl@syestigations for safety hazards.

PID 398. The Sanitarian | position descriptioatss the same essential functions as does the
Sanitarian Il posibn description.SeePID 394/Sanitarian | position description.

-2-



Case: 16-3765 Document: 24-1  Filed: 04/07/2017 Page: 3
No. 16-3765Frazier v. Richland Pllic Health et al.

From 2010 until approximately July 2013, Frazier was President of AFSQideal

3469, with which RPH had a collective bargainamyeement. In Jaawy 2013, while Frazier
was president, RPH employee Julie Ciesladfite retaliation charge with the EEOC against
Human Resources and Informatidechnology Director Rick Grega, claiming that he sexually
harassed her and that she was demoteetatiation for reportig Grega’s harassmehtFrazier
participated in the internal ingBgation of Ciesla’fiarassment complaint by serving as a witness
for Ciesla. The investigator ote in a letter to Saalman ddtBlovember 16, 2012, that he had
spoken with Ciesla, Frazier, and Grégalhe EEOC concluded its investigation of Ciesla’s

charge in April 2015.

3 American Federation of State, County, and Municipal Employees.
* Ciesla’s EEOC charge stated:

| began working for [RPH] in 1998. My former job title was Human Resources
Specialist. My current job titlss Payroll and Fiscal Specialist.

In the Spring of 2012, | complained to ne@gement that | was sexually harassed
by my supervisor, Richard Grega. Nareative action was taken. On or about
November 5, 2012, Stan Saalman, Health Commissioner, told me he’s sick and
tired of me complaining to him and thae did not want to hear any more
complaints from me. Saalman also told tihat my new supervisor will be Kevin
Vanmeter, Fiscal Director, and that | wduio longer be reporting to Grega. On

or about Nov 6, 2012, | was demoted to aifpms with lesser reponsibilities.
Vanmeter told me | would be resporsilfor payroll only and that | would no
longer be doing Human Resources job. dtso told me that | could only make
future complaints to him and no one else. | believe this has a chilling effect on
other females from reporting workplace harassment.

| believe | was discriminated against foarticipating in a prtected activity, in
violation of Title VII of the Cvil Rights Act of 1964, as amended.

PID 459/Ciesla EEOC charge signed Jan. 9, 2013.

® The investigator of Ciesla’s sexual harasshtomplaint advised Grega to remove from
his office the muscle massager he had used osdii in front of Ciesldand generally kept on
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A. Backdrop to Saalman’s WorkplaceAssault of Frazier in July 2013
On June 19, 2013, three female RPH empésy Beth Conrad, Sue Osborn, and Andrea
Barnes, individually complained to Frazier thatideo camera in the office of RPH information
technology manager Phillip Nichols was aimedha&t women’s restroom, which was only six or
seven feet away. After Frazigerified that there was a video camera in Nichols’ office so

aimed, she reported it to Ciesla. Ciesla iminformed Health Commissioner Saalman.

By letter dated June 28, 2013, addressedRPH’'s Personnel Committee from Local

3469'’s executive committee, of which Feazvas a member, the union complained:

Re: Surveillance cameras at the health department
To Whom It May Concern:

On June 19, 2013, at 10:30 AM, it was discovered that a small surveillance
camera located in the Computer Specialist’s office was pointed at the entrance of
the women’s restroom across from the Registrar’s office. After a complaint was
made to one of the managers, the camera was taken down at 10:45 AM.
According to several employees this @ was observed to be “on” and in
recording mode. This camera is believed to have been operating from this
location for some time.

According to Chapter 2907.08(B) of the Ohio Revised Code,

“No person, for the purpose of sexuallyarousing or gratifying the person’s
self, shall commit trespass or otherwissurreptitiously invade the privacy of
another to videotape, film, photograph,or otherwise record the other person
in a state of nudity”

Consequently, a violation of sudxgion (B) hereof is guilty ofoyeurism, which

is considered a misdemeanor of the secondegedin light of the fact that there is
presently an ongoing sexual harassmease against one of the managers
employed at the health department [preably, Ciesla’s complaint that Grega
sexually harassed her], this incideatong with the following development is
particularly disturbing and@ould contribute to whasome staff may consider a
hostile workplace.

his desk in plain view)the incident that prompted Ciesla’s complaint. Grega agreed to remove
the massager from his office.
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With that being said, it has come to our attention the Board of Health is
considering the purchase of surveillanceneeas to be installed at the Health
Department. The rationale explainedseveral employees by management was
that the cameras would be used téedehild abduction from taking place on
Health Department grounds.

The local chapter of AFSCME #3469 has knowledge that any policy has been
adopted regarding these surveillance casand would thereferlike to have the
following guestions answered writing regarding this issue:

e How many child abduction incidents e occurred at the local Health
Department?

e What will be the locationsef each surveillance camera?
e Who will have access to the video fage of these surveillances cameras?
e Will these cameras be used for purposes besides that of security?

e Will the video footage . . . be considered public record?
e Which managers were implicatedthe incident mentioned above?
e Was there any discipline leviedagst any of these individuals?

With the latest incident regarding a surveillance camera monitoring an area
where there is a reasonable expectation @frivacy, it is the opinion of the local
bargaining unit that the staff and the public be given insight into this
prospective surveillance camera systeno prevent abuse and to protect the
department from the threat of future litigation.

Thank you for your consideration into this matter.

Sincerely,
The Executive Committee of Local Chapter of 3469 AFSCME
Cc: Health Commissioner

Department Staff

PID 430-31 (emphasis in original). This lettess distributed to Hdta Commissioner Saalman
and all bargaining-uniemployees, as well as to thedividual members of RPH’s Personnel

Committee of the Board of Health.
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B.

Angered by this letter, Saalmaonfronted Frazier as sheiaed at work on the morning
of July 11, 2013, called her over to the womensrmom, screamed at her repeatedly asking
whether she could see the camera, shoved heeitise restroom, anddaked her access to the
exit. SeePID 1084Frazier v. Richland Pub. HealtiNo. 2:14-cv-2735, 2016 WL 3182671, at
*2-5 (S.D. Ohio June 8, 2016). Frazier repodediman’s assaultive conduoternally to her
immediate supervisor, Directoof Environmental HealthMatthew Work, and to Human
Resources Director Grega. Fraziso reported the incident toe local Sheriff’s office, on the

advice of her AFSCME represtative, whom she called right after the incident.

Shortly after the Saalman-Frazier July"lihcident, accounts of the camera incidents
were published in the local media. CentralR@zier's retaliatiorclaim is Work’s conduct

following this media exposure:

On July 18, 2013, RPH held an Environmental Health staff meeting in which
Work spoke about an upcoming levy tltaincerned RPH’s budget. Work said
that “all the negative publicity from the [Mansfield] News Journal” may have an
impact on the upcoming levy. He also statteat people could be laid off if the
levy did not pass. Frazier believed thesenments were directed at her because
Work looked at her during his speech aie left the meeting crying. Frazier
remained at work the rest of the day and spoke to [co-worker Sue] Osborn who
told Frazier that it was not her faulbch that things would get better. Helen
Mitchell, an RPH secretary, also toldagrer she did the right thing by reporting
the Camera Incidents. Following theeating, Frazier went to see her primary
care physician and nurse ptiioner who diagnosed hevith depression, anxiety,
and high stress. Frazier began mgkimedication for her conditions and took
leave from RPH under the Family Medical Leave Act (“FMLA”) from July 19,
2013 to September 5, 2013.

PID 1086Frazier, 2016 WL 3182671, at *7 (internal citations omittedge alsoPID

407/Anwers to Interrogatories. Frazier's FMLA leave was six weeks long.

® SeePID 448-50/ Richland County Shéfis Office Incident Report.
-6-
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RPH ordered an internal investigation of the July" 13aalman-Frazier “camera
incident.” RPH’s outside legal counsel, Fiskigss Kim Albrecht, conducted the investigation,
which included interviews of Frazier and RRmployees who witnessed the “camera incident”
in and outside the women’s restroom, includBanitarian Il Beth Conrad. Assistant Health

Commissioner Randall’segtlaration, submitted in this case, averred:

4. | served as a director or Healftommissioner for 26 of my first 30
years of employment and then 8 years as the Assistant to the Health
Commissioner at Richlarf@ublic Health. . . .

5. Because of my position as Asardt to the Health Commissioner and
the location of my office, | was a pat many meetings between managers and
could often hear or was a partaunversations between [RPH] managers.

6. | have personally witnessed rGmissioner Stanley Saalman threaten,
berate, scream at and attdeknale employees of [RPH].

18. Mr. Saalman blew up at Jenny Frazier on July 11, 2013 . ..

19. After the July 11 incident . . . Rick Grega, Director of Human
Resources and Information Technology, said to me, “I decided that no one is to
talk to Ms. Frazier, especially besmu she complained to the Sheriff's
Department.”

24. Mr. Grega was deliberately reging against and treating Mrs.
Frazier differently for filing a complaint about the Stan incideith the sheriff.
Rick Grega said to me, “He will havger job changed around to do different
duties until she quits.” Which is exactly what he did to Julie Ciesla who had filed
a complaint about him with the stadf Ohio and eventually quit.

25. [] Grega . . . and Matt Work—-ahanagers—also remarked several
times how they wanted to “get rid dénny, for causing trouble and complaining
about management.” . . .

PID 1014-16/Randall Decl.

As for Frazier’s report to the local Sherifhe City of Mansfield Law Director’s Office
notified Frazier in April 2014, sewemonths after she report&halman’s assaultive conduct,

that no charges would liought against Saalman.
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C.

Frazier returned from FMLA leaven September 5, 2013, when the 2013 mosquito-
control season was wrapping up. e€Teeason runs from when RHirst receives complaints
about mosquitos, around May, to the first fro€2o-worker Sue Osbornmformed Frazier that
while Frazier was out on leave, her supeyys mosquito-control duties were reassigned
permanently to Weston Engelbach, a Sanitangeisor who, like Fraziereported directly to
Matt Work. Frazier then emailed Work sevetiates, seeking clarification of her duties and
specifically asking whether hd&ad assigned her supervigomosquito-control duties to
Engelbach permanently. Work answered nonErakier's emails untiApril 2014, after more
than six months had passed. His email responded simply “You will be part of the 2014 Mosquito

program.” PID 472, 474, 477, 478.

History of Frazier's Mosquito-Control Duties

As a Sanitarian |, Frazier's role in tineosquito-control programwas limited to riding
with the summer intern who performed the sprgyand recording the mileage, i.e., when the
sprayer was started and stoppedaziar testified that when she was promoted to Sanitarian Il
in 2006, her role in mosquito control increased included supervisioof the mosquito-control
duties of two RPH employees, Sue Osbond &eb Britton. PID 112/Frazier dep.; PID
1087/Dist. Ct. Op.see alsdPID 763/Engelbach dep. (testifying that when he was a Sanitarian

lll, Sanitarian Ills coordinated the mosquitontrol scheduling and handling of complaints).

Engelbach testified at his deposition thatanel Work met in August or September 2013,
at which time Work transferred to Engelbaalhh mosquito-control supervisory duties. As

mentioned, Frazier returned from FMLA leave September 5, 2013. Work limited Frazier's
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involvement in the 2014 mosquito-contrologram to performing scheduling and, in 2015,
Frazier had no mosquito-control dutesall. Frazier's declaratn states that she had performed
mosquito-control duties for nine years and tht#er Work took her dies away, he required

Frazier to perform food-safetydpections, which she had not merhed in ten years. Frazier

testified that Work never explained why teek away her mosquito control duties.

D. Frazier's EEOC Charge

Frazier filed an EEOC sex-discriminatiand retaliation charge February 2014:

| began working for [RPH] on October 1, 2000he position that | currently hold
is Sanitarian 1.

On or around December of 2012, | was a esthto my co-worker’s (Julie Ciesla)
EEOC Charge #[redacted]. On Jubi, 2013, Health Guomissioner, Stan
Sealman [sic], assaulted me in the kpdace and | filed a complaint against him
for his actions. | returned back twwork from FMLA leave on or around
September 5, 2013, and Director of Eowimental Health, Matt Work, removed
one of my programs from me (mosquitontrol) and assigned it to a male
employee, Weston Englebach. AdditibpaMr. Work required me to start
entering my own data into the computer; this duty is typically assigned to clerical
staff.

| believe that | have beediscriminated against due to my sex|,] female, and
retaliated against for engaging in protected activity, in violation of Title VII . . .

PID 482/

Frazier filed the instant action in Dexaber 2014, asserting claims of hostile work
environment and retaliation under Title VII and Olawv, and state-law claims of civil assault
and battery, false imprisonmentdaintentional infliction of emotinal distress against Saalman.

On RPH’s motion for summary judeent, the district court dismissed Frazier's federal claims

" On September 26, 2014, the EEOC issuedsmidsal and notice of rights to Frazier,
stating that it was “unable to conclude thatitifermation obtained estibhes violations of the
statutes.” PID 490.
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and declined to exercise supplamal jurisdiction over her state claims. Frazier appeals only the

dismissal of her retaliation claim.

We review de novo the district cdigr grant of summary judgmentLaster v. City of
Kalamazog 746 F.3d 714, 726 (6th Cir. 2014). Suamnjudgment is appropriate when the
record, viewed in the light most favorablett®® nonmovant reveals “that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). Title VII prohibits an employfeom retaliating against an employee “because .
. . [s]he has made a charge, testified, assistguhrticipated in any manner in any investigation,
proceeding, or hearing under this subchaptd2’U.S.C. § 2000e—-3(a) retaliation claim can
be established by either direct or circumstantial evidenaester, 746 F.3d at 730. Because
Frazier relies on circumstantial evidence, waealyze her claim under the burden-shifting

framework ofMcDonnell Douglas Corp. v. Greeall U.S. 792, 802 (1973).

To establish a prima facie retaliation caBeazier must show that 1) she engaged in
protected activity, 2) her exercisé protected rights was knowa RPH, 3) RPH thereafter took
an adverse employment action aghiher or she was subjectedstvere or pervasive retaliatory
harassment by a supervisor, and 4) there wassalaonnection between her protected activity
and the adverse employment action or harassménorris v. Oldham Cty. Fiscal Court
201 F.3d 784, 792 (6th Cir. 2000). An adversepleyment action underifle VII's retaliation
provision may be established by showing “that a reasonable employee would have found the
challenged action materially adverse, which in tdaetext means it well might have dissuaded a

reasonable worker from making or supporting a charge of discriminati®@uflington N.
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& Santa Fe Ry. Co. v. WhjtB48 U.S. 53, 68 (2006)aster, 746 F.3d at 719. As th&urlington

Court observed:

We speak ofmaterial adversity because we believe it is important to separate
significant from trivial harms. Title VII, we have said, does not set forth a general
civility code for the Amerian workplace.... The antiretaliation provision seeks to
prevent employer interference with unfettered access to Title VII's remedial
mechanisms. It does so by prohibiting employer actions that are likely to deter
victims of discrimination from complaing to the EEOC, the courts, and their
employers.. . ..

We refer to reactions of eeasonableemployee because we believe that the
provision’s standard for judgg harm must be objective.

Burlington N. & Santa Fe Ry. C&48 U.S. at 69 (emphasis in original).

If the employee establishegpeima facie case of retaliati, the burden of production of
evidence shifts to the employtr articulate some legitimat@ondiscriminatory reason for its
actions. If the employer satisfies its burdéhe burden shifts back to the employee to
demonstrate that the employer’s proffered reason was not the true reason for the adverse
employment action. Laster, 746 F.3d at 730. “Title VII relation claims must be proved
according to traditional principles of but-for cation,” which “require[ ] proof that the unlawful
retaliation would not haveccurred in the absea of the alleged wrongful action or actions of

the employer.”Id. at 731.

A.

Frazier argued below that skagaged in three protected activities: participating in the

Ciesla investigation of Grega, reportingaBnan’s July 11, 2013 workplace assault and conduct
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both internally to RPH and to the Sheriff's offitand filing an EEOC charge. PID 1097. The
district court agreed that Frazier's partigipa in the Ciesla investigation and EEOC charge
constituted protected activity, bdisagreed that Frazier’s int@inreports regarding Saalman,

which preceded the filing of her EEOC chargenstituted protectkactivity, observing:

Title VIl does not protect Frazier's pre-EEOC charge reports regarding [] the
Camera Incidents. Although Frazier ghs in the Complainthat she filed a
“formal written harassment charge agaiDsfendant Saalman,” that allegation is
unsubstantiated by Frazier's deposititastimony and the incident report she
filed. Simply, there is nothing in thmcident report or Frazier's deposition
testimony which shows that her incidereport was opposing a work practice
prohibited by Title VII. The incident port does not even rise to the level of a
“vague charge of discrimination” that the Sixth Circuit found inadequate in
Booker[v. Brown & Williamson Tobacco Go879 F.2d 1304, 1313 (6th Cir.
1989)].

PID 1099-110@#razier, 2016 WL 3182671, at *10.

Viewing the facts in the light most favorable to Frazier, as we must, female employees
complained to Frazier that a video camerahim office of an RPH male manager was aimed at
the nearby women'’s restroom, and Frazier's repbthe matter reached Saalman. Soon after,
Frazier co-wrote the June 28 letter from theonrs executive committesyhich was distributed
to Saalman and bargaining-unit employees. K Weazier's reporting adhe female employees’
sex-based complaints and her mdpation in the June 28 letteratled to the July 11 Saalman-

Frazier camera incident.

Further, contrary to RPK’ assertion, Frazier's depositidestimony, when read as a
whole, did not “concede that Saalman’s intaacwith her had nothing to do with her gender

and everything to do with her status as Union iBegs.” Appellee Br. 28.Frazier testified that

8 SeePID 432, the Incident Report Fraziemmoleted on July 11, 2013, which states that
she called AFSCME’s Ohio counsel after the diecit with Saalman, and spoke to Rick Grega,
RPH’s Director of Hman Resources and IT.

-12-



Case: 16-3765 Document: 24-1  Filed: 04/07/2017 Page: 13
No. 16-3765Frazier v. Richland Pllic Health et al.

she also reported the female employees’ complaints outside of union circles—to Human
Resources specialist Cieslnon-bargaining unit employegho testified that she reported the

matter to Saalman.

The district court incorrectly determined that the allegation that Frazier filed a “formal
written harassment charge against” Saalman “is unsubstantiated by Frazier's deposition
testimony and the incidemeport she filed.” PID 109Bfazier, 2016 WL 3182671, at *10.

As Frazier's deposition testimony cdeclaration make clear, aftgie sat in Grega’s office and
recounted the Saalman incident to Grega and others present, Grega gave her a generic
“Accident/Incident Report” to complete. The formsks for 1) “Concise description of event,”

2) “Remedial action following event,” and 3Managerial (supervisor) action to prevent re-
occurrence. When bodily injurgccurs, obtain medal director comment on back.” PID 432.

That is, the form Grega gave Frazier doe$ ask or suggest that an aggrieved employee

designate the legal natuof her complaint.

Moreover, the generic “incident report” for@rega asked Frazier to complete, which she
completed and signed on theydaf the assaults, is replete with details of Saalman’s
inappropriate and assaultive workplace conduct strongly suggests that Saalman confronted
and assaulted Frazier because she took paxmplaining of workplace harassment of women

via the camera that was aimed at the women’s restroom:

ACCIDENT/INCIDENT REPORT

[date, time, employee name, placend division completed by Frazier]

This is a confidential report to the dgpartment management and is to be filed
with the supervisor by the end of tke work day on which the event occurred

-13-
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and with the Director of Fiscal Opemations in Administration within 24
hours.

1. Concise description of egnt (continue on back).

Walked into the main hallway at tli¢ealth Dept. to begin my work day @
7:15 am on 7/11/13. Stan Saalman was standing in the main upstairs hallway

in front of Phillip Nichol's office [where the camera at issue was] . . . | said,
“Hi Stan.” He said, “Jenny, come here for a second . . . | need to talk to you
about something.” We proceeded to wdtkvn the hall . . . to in front of the

female employees restroom. He said, “I need you to answer a question for
me.” Then he proceeded to open theroesh door and he said, “go in there.”
The female restroom was dark. He diot turn on the light. He stood there
propping the door open. He said, “go there & tell me if you can see
Phillip’s office.” | said, “really?” Idid then proceed to stand right in the
doorway, not in the women'’s restroom and looked in the direction of Phillip’s
office. Stan then put both of hisrds on my shoulders and pushed me back
into the women'’s restroom. He wiasmy face yelling& screaming, “can you

see the camera from in here?” He continued to hold my shoulders, was in my
face with his, & was blocking my é@xfrom the restroom. Had several
witnesses to the event: Beth Conrad.. They were in and/or around the
plumber’s office. Sue Osborn alsedrd Stan screaming & yelling & came
into the hall to see what was going on. She said that she could see the
bathroom door was propped open, butld not see Stan, could only hear him
yelling, “can you see the camera frontéf® She did not know who he was
yelling at! She then came back tetiont . . . & Helen asked, “who is Stan
yelling at?” | didn’t answer the question at first & proceeded to try to exit the
bathroom when he put both his handsnonshoulders again, got in my face,

in front of me, blocking me and said agaianswer the questn!” . . . At that

time | put both my hands/arms up and said, “Really Stan?[”] | had an iced tea
in my left hand, peanut butter sandwiahthe right handand notebook/folder
under my left arm pit. | then said, “Idi’t write the letterthat it came from

the Executive Board of the Union.” | kejpying to leave the bathroom but he
was blocking my way. | said, “look | don’t know exactly what angle the
camera was positioned, | haven't seeg #ootage, and don’t know what was
recorded, but the camera was pointed ia threction.” Atthis time he had
moved to allow me to exit the bathroom and we were back in [the] hall. He
said, “I didn’'t hear anytimg from the union about thisitially.” | then told

him, “I had several upset female emmytes come to me about the camera.”
... He said, “Well it's been removed . . . *

About a half an hour to 45 mins. IgteStan came knocking at my closed,
locked office door. Sue Osborn was in my office w/me discussing the
mosquito schedule for next weekopened the door & stood in my doorway,
attempting to move the conversation into the hallway because | was scared &
wanted witnesses. He then proceeded to make his way in my office, pushed
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the door open & hitting Sue who was standing behind it. He very rudely said
to Sue, “Can you please leave?” She eitg office & he began to close my
office door & Sue grabbed the door &ida“l wouldn’'t shut the door, she
doesn’t want to be in here alone witbu!” He shut the door anyway. Stan
said, “I just want to apologize for thmorning.” | shook my head no & said
“no, no, that was uncalled for.” He thgmrabbed my right shoulder and said,
“No look, | am trying to apologize tgou.” At that poin, | was becoming
nervous. So | backed up to my bookshdffe then said, “I wasn’t sure who
the letter was from, central AFSCM& you guys?” | said, “does that
matter?” | said, “I am very upset, you pesl me into the restroom.” He then
said, “Oh Really!,” opened my door &ormed out. My supervisor Matt
Work stood in his doorway, across the hall & askse@ who was in the hall
area making copies, “what is going on?”

Il. Remedial action following event.

| immediately told Sue Osborn whatchpust happenedl immediately called

Eric Boyd's cell phone, AFSCME Ohi€ouncil & Staff rep; as Union
President. | explained what hddhppened & asked i for advice in a
message. Sue Osborn called RobekizkSrom AFSCME, Regional Director

& spoke with her regarding what had happened. She advised me to file a
report with the Sheriff's office. She walso going to call Don Bartlett’s cell
phone (Pres. of Board of Health) & tblim what had happened. | then went
into Rick Grega’s office &r he called & wanted teee me about ¢hincident.

| described the account to him, Selby Dorgan & Sue Osborn. | then called the
Sheriff's dept. & dispatch saitiey are sending out a deputy.

lll.  Managerial (supervisor) action to prevent re-occurrence. When
bodily injury occurs, obtain medical comment on back.

Rick [Grega] told Stan not to consound me or in/oaround my areas of
work. He filled out a slip and went home (Stan.)

PID 432-36 (emphasis in originahee alsd-razier declaration, PID 1005-06. Sanitarian Il Beth
Conrad also provided a declaration averringt tehe witnessed part of the Frazier Saalman
camera incident on July 11, 2013, provided a written and oral statement to Rick Grega, and
spoke to RPH outside counseltdtnhey Douglas Duckett “durintpe investigation performed by

Central Human Resources.” PID 1000.
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Frazier presented sufficient evidence to @agsgenuine fact issughether her internal
complaint regarding Saalman’s assaultive kptace conduct constitutgmotected activity under
Title VII; the first prima facie element of her retaliation casee Randolph v. Ohio Dep’t of
Youth Servs.453 F.3d 724, 736-37 (6th Cir. 2006) @etining that because the plaintiff
“reasonably believed that hertimns in reporting the harassntemere protected activity, she
satisfies the first element dfer retaliation claim”);see alsaJohnson v. Univ. of Cincinnati

215 F.3d 561, 582 (6th Cir. 2000).

Work, RPH’s Human Resources Directordafrazier's immediate supervisor, who
decided to greatly reduce Frazier's mosquito-control duties during the 2014 season and
eliminated all such duties efftive 2015, knew that Frazierchaeported Saalman’s workplace
assault internally in July 2013Frazier, 2016 WL 3182671, at *3/PID 1085. In fact, Work
advised Frazier to fill out an irdent report and call the Sheriffd. Frazier thus established the

second prima facie elemeotther retaliation case.

Regarding the third prima facie element-aitiRPH took an adverse employment action
against her by diminishing and then completeliyninating her mosquito-control duties, RPH
maintains that because Frazdd not lose pay or suffer a m@tion, the reassignment of her
mosquito control duties was not an adversglegment action. But an adverse employment
action may be established by showing “tlaatreasonable employee would have found the
challenged action materially adverse, which in tdaetext means it well might have dissuaded a

reasonable worker from making or supporting a charge of discriminati®@uflington N.
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& Santa Fe Ry. Cp548 U.S. at 68 (20063ee also Laster746 F.3d at 719. As tHaurlington

NorthernCourt observed:

Burlington argues that a reassignment dafties cannot constite retaliatory
discrimination where, as here, both themer and present duties fall within the
same job description. We do not see wist ik so. Almost every job category
involves some responsibilities and duties that are less desirable than others.
Common sense suggests that one good twajiscourage an employee such as
White from bringing discrimination chargewould be to insist that she spend
more time performing the more arduous daia@d less time performing those that

are easier or more agreeable. That is presumably why the EEOC has consistently
found “[r]etaliatory work assignments” toe a classic and “widely recognized”
example of “forbidden retaliation.2 EEOC 1991 Manual § 614.7, pp. 614-31 to
614-32; see also 1972 Reference Margidb5.2 (noting Commission decision
involving an employer's ordering an employee “to do an unpleasant work
assignment in retaliation” for filing raai discrimination complaint); Dec. No.
74-77, CCH EEOC Decisions (1983)6%17 (1974) (“Employers have been
enjoined” under Title W “from imposing unpleasant work assignments upon an
employee for filing charges”).

Burlington N. & Santa Fe Ry. C&48 U.S. at 70-71.

Work took away Frazier's mosquito contralities and responsibilities, which she had
performed for nine years, and reassigned laggely to food inspections, which she had not
performed in more than ten years. RPH mamege required Frazier to take several refresher
food-inspection courses. Frazier presenisel declaration of RPH Assistant Commissioner
Randall, submitted in this case, who averred thegga and Work remarked in his presence
several times that they wanted to “get ridlehny [Frazier], for causing trouble and complaining
about management,” and that Grega saidwik have her job changed around to do different
duties until she quits.” PID 101B5/Randall Decl. Thus, a gdanae issue of fact remained
regarding whether the reassignmehErazier’s duties that occurrére might have dissuaded a
reasonable worker from making or sugpay a charge of discriminatiorBurlington N. & Santa

Fe Ry. Cqa.548 U.S. at 70-71.
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Frazier also presented evidence sufficient to survive summary judgment regarding the
fourth prima facie element dfer retaliation case—that causal connection existed between her
protected activity, internallyeporting the Julyll, 2013 camera incident, and the drastic
diminution and eventual abolishment of her souito-control duties. Frazier internally
complained and reported to the Sheriff'spdy the Saalman incidents on July 11, 2013.
Engelbach testified that Work assigned supemigif the mosquito-control program to him in
August or September 2013 and Sue Osbornitadation averred #t around “August 29, 2013,
the clerical staff, including myself, had a rtieg . . . During the course of this meeting the
mosquito control program was brought up. MattrkVeaid, ‘Wes Engelbach has been given all
the duties Jenny [Frazier] was responsible for from here on out. Wes is in charge.” PID 1013.
Thus, less than six weeks passed between Fsazimtected activityof reporting Saalman’s
workplace assault and conduct to her superiolRR#l and Work’s reassignment of Frazier's
mosquito-control duties to Engelbach admgust 29, 2013, when Frazier was out on FMLA

leave. But Frazier was scheduled to retuomfteave days later, in early September.

This court has held that éhcausal connection betweere throtected activity and the
adverse employment action necessary for a pfamee case of retaliation can be established
solely on the basis of close temporal proximiBeeger v. Cincinnati Bell Tel. C&81 F.3d 274,
283-84 (6th Cir. 2012)Mickey v. Zeidler Tool & Die Cp516 F.3d 516, 525 (6th Cir. 2008)
(“Where an adverse employment action occurs wévge in time after an employer learns of a
protected activity, such tempoyadoximity between the eventssgynificant enough to constitute
evidence of a causal connectiom foe purposes of satisfying a panfacie case aktaliation.”).
This court has determined that a two toeth month period betweeprotected activity and

adverse employment action was sufficiemtestablish a essal connection.Clark v. Walgreen
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Co, 424 F. App'x 467, 473 (6th Cir. 2011) (“[T]heourt correctly credited the temporal
proximity [two months] of [the @intiff's] leave and his firing asufficient evidence of a causal
connection between the two. Our precedentadsfar the principle that timing matters.”);
Bryson v. Regis Corp498 F.3d 561, 571 (6th Cir. 2007) (three months between the plaintiff's
request for FMLA leave and her termination oe thay she was scheduled to return to work

sufficed to establish causal contien at prima facie stage).

Contrary to the district court’'s determination, Frazier presented evidence sufficient to
create a genuine issue of fact regarding whetherestablished a prima facie case of retaliation.

See Whitfield v. Tenr639 F.3d 253, 260 (6th Cir. 2011).

C.

RPH maintains that even if Frazier established a prima facie case, it is still entitled to
summary judgment because Frazier cannotahestnate that the reason her mosquito-control
duties were eliminated was a pretext for retaliati Because the district court did not reach the

issue of pretext, we leave it to the districtddo address it in thigrst instance on remand.

For the reasons stated, we REVERSE theidistourt’s grant of summary judgment.
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