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)
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) of Ohio
Third-PartyDefendant-Appellee, )
)
)
)
)
)
)4

HIGHWAY EQUIPMENT COMPANY,
INC.,

Third-PartyDefendant-Appellant.

Before: GUY, SILER, and DONALD, Circuit Judges.

RALPH B. GUY, JR., Circuit Judge. The appeal in this pcedurally convoluted
case boils down to a prioritdispute between two creditomver interpleaded funds. The
controversy is between (1) Columbus EqugminCompany, which was found to be the first-
priority lienholder; and (2) Highway Equinent Company, which argues on appeal that
Columbus’s garnishment and creditor’s bill liemere defective and themk subordinate to its
own creditor’s bill lien. Highway Equipment also arguesathit was error to have made the
priority determination withoutirst allowing it to conduct discove. The interpleaded funds—

$440,198.73—remain on deposit with the court becadistmirsement to Columbus Equipment
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was stayed until further order. We review thagistrate judge’s decision under the “collateral
order doctrine,” and affirm the determinatioratiColumbus’s claim tohe interpleaded funds

was entitled to priority.

A. Interpleader Action

This action began in October 2014 when Kiikcavating & Construction, Inc., sued in
Ohio state court to recoverrfanpaid work it had performed fAYS Oilfield, a dba of RKJ
Enterprises, LLC dba At Your Service (“RKJ Enterprises”). Kirk Excavating also asserted
equitable claims against amounts allegedlyedwio RKJ Enterprises by Access Midstream
Partners, LP, and its general partner AcckBdstream Partners, GP, LLC. The Access
Midstream Partners defendants removed thee dasfederal courtand Texas State Bank
intervened to assert claimsaagst the same funds as Kirk &&vating. Those funds represented
amounts that had been retained uraleontract for constructionrseces to be performed by “At
Your Service Construction, Inc.,” which later aitted to being another dba of RKJ Enterprises.
It would become apparent thifose funds were actually beihgld by Access MLP Operating,
LLC—an entity that described itself as a sdizsy of Access Midstream Partners, LP.

The interpleader came about becauséypril 2015, Access MLP Operating intervened
in this action as a defendaahd a counter-, cross-, and thparty claimant for statutory
interpleader seeking to haveethbourt resolve the various contipg claims to the funds it was
holding. To that end, Columbus Equipmedighway Equipment, Hizon Supply Company,
and At Your Service Construction were added asl{harty defendants. lan order entered in
October 2015, the magistrate judge determined ititerpleader was pper and ordered that,

upon deposit of the full amount, the parties wabokdenjoined from initiating or pursuing any

IAll of the parties consented to dispositionsgnagistrate judge under 28 U.S.C. § 636(c).
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other proceeding with respect to the interpleafiedtls. The funds—initially declared to be
$196,000 and later revised to $440,198.73—were degpbsith the court in November 2015.

After a status conference in April 2016, at which Highway Equipment claims it asked to
be allowed to conduct discovery, the magistrgudge ordered simultaneous briefing and
responses from any party asserting priority the interpleaded funds. Only Columbus
Equipment, Highway Equipment, Texas 8td&ank, and Access MLP Operating submitted
briefs. On September 12, 2016, the magistpadge: (1) rejected Access MLP Operating’s
claim that it was entitled to recover costs it incurred to complete unfinished work or for attorney
fees expended; (2) found that Texas State Bankalichave a perfected seity interest in the
funds; and (3) concluded that IBmbus Equipment’s liens wekalid and superior to Highway
Equipment’'s lien. Because the balance daeColumbus exceeded the amount of the
interpleaded funds, the relatiypeiority of the remaining claim#as not determined. The order
directed disbursement to Columbus, and solidiekl Excavating’s intentions with respect to its
remaining claims. Kirk declared that it intded to dismiss its claims under Fed. R. Civ. P. 41,
although dismissal still has notén entered. Highwayquipment appealed and obtained a stay
of the disbursement.
B. Facts Relevant to the Priority Determination

At the time that Kirk Excavating was trting this action in October 2014, Columbus
Equipment and Highway Equipment had eachaalyeobtained a state court judgment against
RKJ Enterprises. Columbus conducted debtexaminations, and both Columbus and Highway
Equipment took actions to secure liens against wioaild become the intelgaded funds in this
case. The details of the three relevadgment creditor actions are summarized below.

Columbus’s Garnishment Columbus filed a garnishmeiiction directed to “Access
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Midstream” on October 3, 2014, which was sehby certified mail on October 14, 2014.
“Access Midstream” answered on October 21, 2@tHnitting that it was holding $196,128 due
under contracts it had with “RKJ Enterprises,d.dba At Your Serviceral/or AYS Oilfield.”
Through corporate counsel, “Access Midstream” aleolared: (1) that those amounts had been
“retained” and were not due under the contratil tcompletion of all punch list items”; (2) that

it had received “competing claims against thenaacontract funds earmarked for the debtor”;
and that consolidation of all the competing claimsne federal court action was anticipated. In
other words, “Access Midstream” admitted thahéld the funds at issue but refused to pay.
Columbus promptly moved for an order to pakhjch “Access Midstream” opposed for the same
reasons given in its answer.

It was not until May 2015, #t the state court granted IGmbus’s motion and ordered
that “Access Midstream” pay the funds to thartklin County Clerk of Courts. Access MLP
Operating—which had by then filed the instarterpleader claims—moved for reconsideration
of the order to pay. Access MLP Operating’s motiepeated the claim that the funds were not
due at the time of the gashment, clarified that it was thetéwy that held theetained funds, and
stated that there was “no such entity” as “Asc#lidstream.” That motion was never decided,
and the action was stayed tine interpleader order.

Columbus’s Creditor’s Bill Action Columbus also filed a separate creditor’s bill and
complaint on October 6, 2014, whielserted a lien against equigabk other interests that RKJ
Enterprises had in the possession of “Accesdsieéam” “by way of a contract, breach of
contract, and other claims, including but not limited to retainage amounts.” Columbus served
“Access Midstream” on October 8, 2014, and served RKJ Enterprises (and Ryan Jones dba At

Your Service) on October 9, 2014. “Access Midam” removed that case to federal court on
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October 27, 2014, stating that “Access Midstream’s wiat a legal entity, but that the entity
Columbus was “likely referring to [was] Accelst.P Operating, LLC.” (N.D. Ohio, No. 14-cv-
2389, Doc. 1, 1 1.) Columbus filed a motion to rachéor reasons not relevant to this appeal,
which was granted on August 24, 2015.

Once back in state court, Columbus Equeptnmoved for leave to amend the complaint
for the purpose of changingetdefendant’s name from “Acse Midstream” to “Access MLP
Operating, LLC dba Access Midstream.” The estaburt not only granted that motion but also
ordered that the amended complaint “relate backhe filing of the original complaint pursuant
to Ohio Civil Rule 15(C). The Amended CredisoBill and Complaint was filed on September
28, 2015—within a year of the original complaint. The action was then stayed by the
interpleader order.

Highway Equipment’s Creditor’'s Bill Action Highway Equipment filed its creditor’s
bill and complaint in federatourt on December 17, 2014. That action was brought against the
debtor RKJ Enterprises, as well as Access Wédsn Partners, LP, Access Midstream Partners,
GP, LLC,andAccess MLP Operating, LLC. Highway allejthat “RKJ has an equitable and/or
other interest in the possession of the Acé@stendants by way of contract, including but not
limited to retainage amounts which the Access Defendants have not paid to RKJ.” The “Access
Defendants” were each servieg certified mail on Decemb&9, 2014, and RKJ waived service
on March 30, 2015. That action was stayed ahitay’s request in June 2015. None of the
claimants challenged the validity ofdtiway Equipment’s editor’s bill lien.

.
Highway Equipment contends—and Columbagrees—that this court has appellate

jurisdiction to review the nwastrate judge’s decision evemough judgment has not been
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entered. This court has an obligation to consmdegther jurisdiction haseen properly invoked.
Kelly v. Great Seneca Fin. Corpd47 F.3d 944, 947 (6th Cir. 2006 lhe small class of pre-
judgment rulings that may appropriately beethed “final” under the collateral order doctrine
“includes only decisions that are conclusive, that resolve important questions separate from the
merits, and that are effectively unreviewable ppeal from the final judgment in the underlying
action.” Mohawk Indus. v. Carpenteb58 U.S. 100, 106 (2009) (quoti@yvint v. Chambers
Cty. Comm’n 514 U.S. 35, 42 (1995)). Here, the damsconclusively resolved competing
claims to the interpleaded funds and ordedisbursement of those funds to Columbus
Equipment. Resolution of the interpleader \masmportant issue indepdent of the remaining
(and apparently abandoned) ofsi against RKJ Enterprises. The decision appealed from
gualifies as a final appealableder for purposes of 28 U.S.C. § 1291.

.

Ohio law governs the statutory interplead&ims because jurisdiction is premised on
diversity of citizenship.See Griffin v. McCoacIB813 U.S. 498, 503 (194128 U.S.C. § 1335(a).
The determination that Columbus’s clamas entitled to priority is reviewedke nove as it was
effectively a decision granting summggudgment as a matter of lawnSee Am. Trust v. Am.
Comty. Mut. Ins. Cp142 F.3d 920, 922 (6th Cir. 1998).

A. Creditor’s Bill Actions

A judgment creditor may bring a creditor’s kélttion to establish a lien against certain
equitable interests that the judgment debtor heaye, including “in a money contract, claim, or
choses in action, due or tlecome due to him.” @0 Rev. Cobe § 2333.01;see also Olive
Branch Holdings, LLC v. Smith Tech. Dev., L1909 N.E.2d 671, 681 (Ohio Ct. App. 2009)

(“[A] creditor’s bill enables gudgment creditor to seire a lien on those assets of the judgment



Case: 16-4114 Document: 23-2  Filed: 08/09/2017 Page: 7

Case No. 16-4114 7
Kirk Excavating v. Columbus Equip., et al.

debtor that mere execution oktjudgment at law cannot reach.”o succeed ia creditor’s bill
action requires: “(1) the existence of a valid jonggpt against the debtor, (2) the existence of an
interest of the type enumerated in the statutd, (8) the debtor’s lack dfufficient personal or
real property to satisfy the judgmentWesbanco Bank, Inc. v. Ettayeset al, No. 14AP-
452/455, 2015 WL 1432551, at *3 (@hCt. App. Mar. 31, 2015) (ueported). There is no
dispute that these requirements were imébth parties’ aeditor’s bill actions.

“Upon commencement of a citmt’s bill, the judgment crdatbr not only acquires a lien
on the debtor’s equitable assets, 8lsb achieves priority overeaxtitors of the judgment debtor
without specific liens upon the debtor’s interest in the propert@live Branch Holdings
909 N.E.2d at 683. “[W]hen a complaint for credis bill is brought a kn is automatically
created, at the very latest, when ss\of the complaint is perfectedfh re Wiener 276 B.R.
810, 814 (Bankr. N.D. Ohio 2001) (citing casese also Morgan Bank NA v. Sec.-Conn. Life
Ins. Co, No. 20594, 2001 WL 1545657, at *3 (Ohio Ct. App. Dec. 5, 2001) (unreported)
(explaining that controlling Ohitaw provides a lien and priority over unsecured creditors when
the action is commenceddnot upon its conclusion).

As the parties’ arguments reflect, theresisne uncertainty in the Ohio case law about
whether a creditor’s bill lien is effective on the diéite complaint is filed or not until it is served.
What is clear, however, is that filingithout service will not give rise to a creditor’s bill lien.
See, e.gRushworth v. RosjéNo. 98-G-2186, 1999 WL 1073793,*8t (Ohio Ct. App. Oct. 22,
1999) (unreported) (holding thatlien was not secured becatise complaint fo the creditor’s
bill was never served);ake Cty. Nat’l Bank v. Amco Indus., Inslo. 7-042, 1979 WL 208098,
at *1-2 (Ohio Ct. App. May 21, 1979inreported) (holding that creditor’s bill lien did not attach

on filing because service took place after the funds had already been disbwnsestle Russ



Case: 16-4114 Document: 23-2  Filed: 08/09/2017 Page: 8

Case No. 16-4114 8
Kirk Excavating v. Columbus Equip., et al.

Financial v. GreenbergNo. 3-75-38, 1976 WL 188313, at *2{®hio Ct. App. April 23, 1976)
(unreported) (holding that creditsrbill filed and served prior t@a competing lien had priority
“[u]lpon service of summons” that “rankecording to the date of service”).

But, uncertainty about whether the liertaghes upon filing or service is immaterial
because Columbus both filed and served its @gdibill action before Highway Equipment did.
Rather, Highway Equipment argues that Columbasgslitor’'s bill action faild to give rise to a
lien because Columbus named “Access Midstream'the defendant and, therefore, failed to
achieve proper service or adequately describgptbperty to be attached. Highway also argues
that this defect could not be cured by subsequently amending the complaint to replace “Access
Midstream” with “Access MLP Opating, LLC, dba Access Midstrearh.”

1. Non-ExistentEntity

Relying on Patterson v. V&M Auto Body589 N.E.2d 1306 (Ohio 1992), Highway
Equipment argues that Columbus’s suit agathe non-entity Access Midstream was never
properly commencedPattersondoes not control here.

The Ohio Supreme Court later explained tRatterson“held that a plaintiff may not
maintain an action against a defendant solefjeura fictitious namevhere the plaintiff knows
that the defendant does busimes a sole proprietor.Family Medicine Found., Inc. v. Bright
772 N.E.2d 1177, 1180 (Ohio 2002). The issueBiight was whether a default judgment
entered against the “Family Practice Center” wasd b&icause that was a fictitious name for the
“Family Medicine Foundationjnc. (FMF).” The Ohio Summe Court “declined to apply

Pattersori and held that Ohio Revised Code § 1329C)0permits a plaintiff to commence or

’Highway contends that the magistrate judge improperly found these arguments were foreclosed by (1) the finding
in the creditor’s hill action that uncontested service viteced on October 8, 2014; and (2) the decision granting

the motion to amend the complaint after remand. Reviewing the dedisipavg it is not necessary to delve into

what weight these rulings were givervdrether they may have preclusive effect.
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maintain an action solely against thewsf a trade or fictitious naméd.; see als@& 1329.10(C)
(“An action may be commenced or maintained agdimesuser of a trade name or fictitious name
whether or not the name haddn registered or reported éompliance with R.C. 8§ 1329.01.”)
The Court also noted—in what appears to be dicta—that “eVieatiérsonwere applicable, it
would not benefit FMF because when the ctammp was brought . . . [plaintiffs] had no
knowledge that FMF was the legal entity behind a fictitious narak.”

Highway Equipment argues th8right should be understood to extend the lack-of-
knowledge requirement to circumstanodiser than sole proprietorshipSee, e.g.Scaglione v.
Saridakis No. 91490, 2009 WL 2894334, at *3 (Ohio. @ipp. Sept. 10, 2009) (unreported)
(quoting the trial court’s fiding that the holding iattersonand the dicta ifBright required a
plaintiff “to make at least some effort to tdemine the individual or legal entity behind a
fictitious name, especially isituations involvingsole proprietorsipi’). But, sinceScaglionewas
a case involving a judgment agdirise fictitious name of a & proprietorsip, the case falls
squarely within the holding dPatterson See also Illuminating Company v. Riverside Racquet
Club, Ltd, 845 N.E.2d 526, 528 (Ohio Ct. App. 2005)n{fing a question of fact whether
plaintiff knew entity was a fictitious name and noting that there was no evidence that a limited
partnership existed).

Columbus, on the other hand, relies on otfdrio court decisions that distinguish
Pattersonand followBright. See, e.gEngelhardt v. BluettNo. C-160189, 2016 WL 5888002,
at *2 (Ohio Ct. App. Oct. 7, 201@unreported) (finding insuranammpany could be sued in its
trade name and denying reliebfn entry of default judgmentsee also Williams v. Gray Guy
Group, LLG _N.E.3d_, 2016 WL 7493709, at *3 (Oh@t. App. Dec. 29, 2016) (holding

plaintiffs could enforce judgment against businesth@fictitious name of its lapsed LLC). In
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fact, one case expressly reBdght as limiting Pattersors holding to circumstances in which
the plaintiff knew the defendant did busineas a sole proprietor Stewart v. Depth
Construction No. 26643, 2013 WL 4133625, at *4 (Ohio @&pp. Aug. 13, 2013) (unreported)
(reversing summary judgment favor of a defendant who wasied and defended under a trade
name but claimed to be a proprietorship). 8ititere is no dispute that Access Midstream was
not a name used by a sole profmiship, this case is governed Byight and notPatterson

Moreover, even if the Ohio courts would applgttersonto this caseRattersoninvolved
a judgment entered in a fictitious name evesugh the plaintiff (1) was repeatedly put on notice
that the party was a sole proprietorshi (2) failed to move to amend the complaint to name
the person using the fictitious name under Ohio Civil Rule 3(See Stewart2013 WL
4133625, at *4. Thus, even if the Ohio courts would apjaitersonto this case, Columbus
took the necessary step amend its complaint to correctetmame of the defendant that was
holding the funds.Patterson 589 N.E.2d at 1309 (explaining thatigment rendered against a
defendant not a legal entity is void but an action is commenced if service is obtained within one
year upon an incorrectly named defendant whose name is later corrected under Ohio Civ. R.
3(A)). Nothing inPattersonsuggested that the amendment needed to be secured as soon as
possible.

2. “Relation Back” under Ohio Civil Rule 3(A) and 15(C)

Highway maintains that the state court shdaubt have ordered that Columbus’s amended
creditor’s bill and complaint rela back to the origal filing. Ohio’s Civil Rule 3(A), which
differs from its federatounterpart, states that:

A civil action is commenced by the filing afcomplaint with the court, if service

is obtained within one year from such filing upon a named defendant, or upon an
incorrectly named defendant whose naiwdater corrected pursuant to Rule

®Fed. R. Civ. P. 3, provides simply that: “A civiltan is commenced by filing a complaint with the court.”
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15(C), or upon a defendant identified byi&itious name whose name is later
corrected pursuant to Rule 15(D).

Civil Rule 15(C) provides, in turn, that: fAamendment changing tiparty against whom a
claim is asserted relates back if’ the claim dsskein the amended plead “arose out of the
conduct, transaction, or occurrence set forth ormgdted to be set forth ithe original pleading”
and

within the period provided by law faommencing the action against him, the

party to be brought in by amendment) (ias received s notice of the

institution of the action that he will ntse prejudiced in maintaining his defense

on the merits, and (2) knew or shoutdve known that, but for a mistake

concerning the identity of the properrfya the action woulchave been brought

against him.

Here, the first two conditions faelation back under Rule 15(C) are plainly met. The amended
creditor’s bill and complaint made the same claamsghe original. Nor can there be any dispute
that the party to be added—Access MLP Opegatt‘received such notice of the institution of
the action that he will not be prejudiced inintaining his defense on the merits.” Highway
Equipment contends that thendi requirement was not satesfi because Columbus did not
“mistake” the proper party for Access Midstream,, bather, failed through carelessness or lack
of diligence to determine ¢hproper party. This contention is without merit.

“The plain language of [Rul&5(C)] relates to the substitati of a proper party for one
previously misidentified in the original complaintKraly v. Vannewkirk635 N.E.2d 323, 326
(Ohio 1994) (citingCecil v. Cottrill, 618 N.E.2d 133, 135 (Ohio 1993)). Moreover, this is the
case even when the complaint misidentifiedghaper party by using the name of a non-existent
entity. For example, itardesty v. Cabotagehe Ohio Supreme Coulnield that Rule 15(C)

permitted the relation back of an amended complaint where the original complaint was filed

against a non-existent entignd the amended complaint that properly named the intended
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defendant was filed within one year of tlien§ of the original complaint. 438 N.E.2d 431, 433-

34 (Ohio 1982)see also Milos v. DE&50 N.E.2d 592, 592-93 (Ohio Ct App. 2011) (rejecting
argument that amended complaint correcting imegaompany’s name could not relate back to
the original complaint brought in its trade name).

Highway Equipment suggests that Colue’s amendment should not relate back
because it was an attempt tddaa previously unknown defendanSee, e.g.Maccharulo v.
Gould 643 F. Supp. 2d 587, 596 (S.D.N.Y. 2008gwby v. Enron Corp. (In re Enron Corp.
Secs.) 465 F. Supp. 2d 687, 723 (S.D. Tx. 2006). On the contaarynMilos, “it was clear
from the original complaint who the intendeéfendant was.” 950 N.E.2d at 594. Indeed,
Access Midstream’s own removal petition acknalgled that the intendedefendant was likely
Access MLP Operating. This case is propedgognized as one aghisnomer—a defendant
identified by an incorrect name.See 6A Wright, Miller & Cooper, Federal Practice &
Procedure§ 1498.2, p. 160 (3d ed. 2010) (“A misnomer is involved when the correct party was
served so that the party before the court & dhe plaintiff intended tsue but the name or
description of the party in the complais deficient in some respect.”).

Highway Equipment also urges this courtdonclude that Ruld5(C)’s requirements
were not satisfied because Columbus knewhoukl have known the correct name for the party
that held the funds. Howevdhe United States Supreme Cours mejected the same argument
in addressing a nearly identical requirement in the analogous federaBedeKrupski v. Costa
Crociere S.p.A.560 U.S. 538, 548 (2010) (reversing dem that found no “mistake” because
the plaintiff either knew or should have knowih the proper party’s identity). The Court
explained that in focusing on the plaintifkmowledge, the “Court oAppeals chose the wrong

starting point.” Id. “Information in the plaintiff's possessi is relevant only if it bears on the
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defendant’s understanding of whet the plaintiff made a mistakregarding the proper party’s
identity. For purposes of that inquiry, it wdube error to conflat&énowledge of a party’s
existence with the absence of mistaké&d! In this case, there can be no question that the party
to be added—Access MLP Operating—knew witthe one-year period for commencing an
action that, but for a mistake regarding the tdgrof the proper party, the action would have
been brought against it.

Lastly, Highway Equipment raises severdlastarguments against “relation back” that
are without basis. First, Hlnway asserts that operation of Rule 15(C) is unconstitutional
because the rules of procedure cannot “abriddarga or modify any substantive right.” H@
ConsT., Art. IV 8§ 5(B). But, no authority is offedeto support the claim that relation back of an
amendment to correct a misnomer would hentbunconstitutional. Second, although Highway
asserts that Rule 15(©@nly applies to relation back for statute of limitations purposes, there is
no such limitation in the te itself. Nor has Highway offedeany authority that supports this
proposition. Third, Highway erroneously coméa relation back of an amendment under Rule
15(C) with “relation back of péection” of the lien itself. See In re Garden Inn Steak House,
Inc., 22 B.R. 830, 833 (Bankr. N.D. Ohio 1982) (explaining that Ohio’s mechanic’s lien statute
expressly provides for relation back of perfectadrihe lien to the time when the services were
performed).

It was not error to conclude that Columbltguipment’s claim to the interpleaded funds
had priority because it commenced its creditdils action asserting an equitable lien against
those funds before Highway Equipment did. Asesult, it is not necessato decide whether

Columbus also had a valid garnishment lien.
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B. Discovery

Finally, reversal is sought on the grourttdat Highway Equipment asked for but was
denied the opportunity to conduct discovery dgriwo status conferences. Highway Equipment
was added as a party in April 2015 and consetttetisposition by the magistrate judge in May
2015. Because there was no formal request for disgoWeere is no recordf what was actually
sought or denied. In fact, @éhonly indication that Highwa Equipment wanted to conduct
discovery appears in a one-page argument atckbee of its brief addressing the priority
determination. There, Highway asserted tdacovery should be lalved “as to certain
testimony or documents that may not be parthef public record and thatould assist in the
resolution of this matter.” A closer look reveahat Highway did not specifically identify any
discovery it wanted concerninGolumbus Equipment’'s claim. Instead, the eleven areas of
discovery that were identified all rédal to the claim of Texas State Bank.

Highway contends on appeal that it shdwde been allowed to conduct discovery “on a
number of issues—including whether Colwms Equipment knew or should have known the
correct identity of Access MLP Operating and whether ‘Access Midstream’ is trade name or a
fictitious name for Access MLP Operating.Setting aside whether the issue was preserved,
Columbus’s knowledge regarding the correct tdgnof the defendant would not affect the
relation back of the amended citeds bill. Further, Access Mistream received, did not object
to service of, and answeredetharnishment and creditor’dlactions while acknowledging that
the funds at issue were held by Access MLP @jeg. Highway Equipment has not identified
any discovery that would be material to the dispositive issues on appeal.

AFFIRMED.



