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BEFORE: NORRIS, SUHREINRICH, and GRIFFIN, Circuit Judges.

GRIFFIN, Circuit Judge.

Following guilty pleas for conspiracy to distribute cocaine and crystal methamphetamine,
defendants Edgar Lerma Flores and Didier ONRwanero appeal their sentences. Flores argues
that the district court erred in failing to githem advance notice it would sentence him above his
Guidelines range, and Olvera contends thatdikgict court should havgiven him a two-level
mitigating role reduction. We disagree and affirm.

l.

In April 2015, Edgar Lerma Btes, a large-scale drugatficker based in Chicago,
transported a large shipment of methampheta and cocaine to Romero Beltran Duran
(“Beltran”) and Eric Ricardo Canto in Lengton, Kentucky (R. 116, ID 543). He enlisted

codefendant Didier Olvera Romero (“Olverahd two other men to accompany him on the trip;
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Olvera did the driving (R. 116, IB44; R. 166, ID 775, 786). In Lexington, the four men stayed
at Beltran’s and Canto’s drug hausvhile Flores coordinatedithr local dealers to push the
product to their buyers. Once Flores recoupedbatantial portiorof the proceeds, the four men
brought the money back to Chicago and returteeiexington with three more kilograms of
methamphetamine to repeat the process.

Fortunately, police intervened before the preassuld repeat itself too many times. One
of Beltran’s local buyers was an informant waigiwith police, who used the information from
two introductory buys to identifthe location of Beltran’s drug hoeis When the informant set
up a third controlled buy, police observed @aletave the drug house at the appointed time and
travel to the buy location. Thelso observed a secomdhicle, a tan Tahoearrying four men,
leave the residence. Shortly after Canbmsummated the deal, lp® pulled him over and
arrested him. During the stopolice observed the tan Tahoe pasthin a few feet of Canto’s
vehicle on its way bacto the drug house. Aftgust a few minutes ahe residence, the Tahoe
left again, at which point the police stopped the elehi Inside were Olvera, Flores, and the two
other men. Olvera, as the driver, consentea t®earch, which uncovered five kilograms of
cocaine. During a search of the drug housecpdbund another kilogram of cocaine and seven
pounds of crystal methamphetamine.

Flores and Olvera each pleaded guilty to teaints: (1) conspiracto distribute five
kilograms or more of cocagn and (2) conspiracy to dikiute 500 grams or more of
methamphetamine.

The district court sentencedv@la first. In his Presentee Investigation Report (PSIR),
the probation officer calculated Olvera’s offenseeleat 31, without thdenefit of a two-level

mitigating role reduction under U.S.S.G. § 3B1Qlvera objected to this, arguing that he was
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merely a driver and that thetadity of the factors listed in 8B1.2 supported a reduction. The
probation officer disagreed. Although Olvera satisfied several of the factorsnigipglication
Note 3(C), the officer concluddtiat Olvera’s participation “d[id] not sufficiently set him apart
in order to qualify him as ‘substantially less @lje than the average participant.”” After
careful review of 8 3B1.2 and its Applicatiblotes, including the recent Amendment 794, and a
lengthy back-and-forth with counsehe district court deniethe two-level mitigating role
reduction. It agreed that Olvera satisfied a niyjaf the factors in Aplication Note 3(C), but
responded that they were not exhaustive and tleapditicular facts of the case established that
he was not substantially less culpable than diierage participant ithe criminal activity.
Operating from a 108-to-135-month Guidelines raripe district courtsentenced Olvera to
118 months.

A week later, the district court sentencelibres. After hearigp from defendant and
counsel for both sides regarding the approprsatetence and analyzing the sentencing factors
laid out in 18 U.S.C. § 3553(adhe court concluded that “a wance is appropriate.” The
“astounding amount” of drugs and “this defendasmicsions,” the courtxlained, “justiffied] a
sentence above the guideline range.” It senttft@res to 300 months, seven months above his
235-t0-293-month Guidelines range. In response to the c®adis inquiry, Flores objected to
“the upper variance with sentence outside the guideline range.”

Both defendants timely apped]echallenging theisentences.

.
A.
We begin with Flores’ appeaFlores argues that the distrmurt’s decision to sentence

him above the Guidelines rangéhwout prior notice violated Fedédrfaule of Criminal Procedure
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32(h). Inlrizarry v. United Sates, however, the Supreme Courtidh¢hat Rule 32(h) does not
apply to variances. 553 U.S. 708, 714-16 (2008). Flores acknowledgesy, but argues that
it does not control becauseetldistrict court actuallyleparted from the Guidelines, and Rule
32(h) still requires prionotice for departuresSee Fed. R. Crim. P. 32(h).

The first problem with Flores’ argument isathithe district courfand even his own trial
counsel) used the term variance, not departi®eesumably familiar with the glossary of the
U.S. Sentencing Guidelines Manusde Lambrix v. Sngletary, 520 U.S. 518, 532 n.4 (1997),
and our prior admonishment to “indicate clganlhether it is ‘departing’ or ‘varying,”United
Sates v. Denny, 653 F.3d 415, 419 (6th Cir021), it is usually the cade this séting that a
district court saysvhat it means and means what it says.

But it is not always the casesee, e.g., id. at 420. When presdewe may look to the
surrounding context to determine whether theridistourt, despite its word choice, actually
imposed a departure or variancgee id. The key question is “wltleer the court’s deviation
from the sentencing guidelines was done purstaettie factors enumerated in 8 3553(a)"—if so,
it is a variance for whicmo notice is requiredld. Relying on this caveat of case law, Flores
argues that the overall context, and in particthardistrict court’s emphasis on the “astounding
amount” of drugs, illustrates that the court atljudeparted from the Guidelines range.

Surrounding context offers Flores no reliefirst, we have previously held that drug
guantity is a reflection of the “seriousnesdtw# offense” and thus a proper consideration under
§ 3553(a). See, e.g., United Sates v. Sandoval, 501 F. App’x 491, 493 (6th Cir. 2012) (per
curiam);United Satesv. Milan, 218 F. App’x 492, 498 (6th Cir. 2007At best, then, the district
court’s reference to drug quantity supports both a departure and a variance; it certainly does not

contradict the distriatourt’s word choice.
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Second, panning out even further reveals thatcourt’s sentencing decision was based
solely on consideration of relent § 3553(a) factors. Juséfore announcing its decision, the
court explained that Flores wast someone who simply “took a @ng turn in life,” but rather
was someone who got into the drug trade “intendtyl[’; that his “coming here illegally [was]

a further indication that he does not have respmcthe laws of the United States”; that the
offense was an “extensive conspiracy” with del@nt “at the top of the food chain”; and that
“severe punishment [was] needed for this paldéic offense” in order to deter defendant and
others inclined to distribute dgs into Kentucky. All of thes are appropriate considerations
under 8§ 3553(a)See 18 U.S.C. § 3553(a)(1)-YZ“The court . . . shall consider[:] the nature and
circumstances of the offense afé history and characteristics thie defendant[ and] the need
for the sentence imposed to reflect the seriousness of the offense, to promote respect for the law,
and . . . to afford adequate deterrencel[.]”). dAtowhere during this disssion did the district
court indicate that a péacular provision of the Guidelinefgiled to adequately account for the
amount of drugs under U.S.S.G. § 5K2.0(a)(3@j. United States v. Barnett, 460 F. App’x 582,
587-89 (6th Cir. 2012) (per curiam) (explicitysing the term “depture” and referencing
§ 5K2.0).

In sum, the broader context reveals thidme court's deviatia from the sentencing
guidelines was done pursuant to thetbrs enumerated in 8 3553(a)Denny, 653 F.3d at 420.
That, in conjunction with the court's word choiamnfirms that the district court imposed a
variance. Rule 32(h)’s prior notice requirememtréiore does not apply the court’s deviation.

Flores alternatively argues that, even ifidR82(h) didn’t require por notice, principles
of due process did. Helies on our decision ibnited Sates v. Coppenger, in which we held

that the district court abused its discretiordemRule 32(i)(1)(B) by failing to provide an
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opportunity to respond to its desion to impose an upward Nance based on confidential,
undisclosed facts contained in a codefendar8sR. 775 F.3d 799, 802, 807 (6th Cir. 2015).
Unlike Coppenger, however, the district court here did mety on undisclosed facts. Defendant
does not argue that it did or that he was denied an opportunity to argue for a lower sentence in
light of the amount of drug®flected in his PSIR.

What surprised him, then, was not the fHtat he was responsible for a substantial
amount of drugs, but that the dist court attached such sigrtéince to it. And to that, our
response is twofold: One, afdedant is entitled tmotice of the pertingnfacts on which the
court will base its decision or apportunity to ddress the courtee Fed. R. Crim. P. 32(d), (i),
but he is not entitled to a priew of the court’s thought process expected decision ahead of
sentencing. And two, drug quantity is “a ‘gardemiety consideration’ that competent defense
counsel should be held to have anticipatedany large-scale drug tratking conspiracy case.
Coppenger, 775 F.3d at 805 (quotinfrizarry, 553 U.S. at 716). It was therefore entirely
foreseeable that the districburt would take into consdation the “astounding amount” of
drugs Flores trafficked in determinitige appropriate sentence under 8 3553%ag¢.id. at 804.

B.

Next, Olvera argues the district court ernedlenying him a mitigating role reduction.

Section 3B1.2 of the Sentencing Guidelirmsthorizes a two-level reduction if the
defendant was a “minor participant,” which isfidled as someone who is “less culpable than
most other participants in the criminal adyy but whose role codl not be described as
minimal.” U.S.S.G. § 3B1.2(b) and cmt. n.5. Tdefendant must be “sulasitially less culpable
than the average participant in the criminaivéiy” to qualify for a reduction. U.S.S.G. § 3B1.2

cmt. n.3(A). Because mitigating role adjushtgeare “heavily dependent on the facts of a
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particular case,” the Sentencing Commission rasided a list of fivenon-exhaustive factors

for sentencing courts to consider:

(i)

(ii)

(iii)

(iv)

(v)

the degree to which the defendant ustieod the scope and structure of
the criminal activity;

the degree to which the defendant pgyated in planmg or organizing
the criminal activity;

the degree to which the defendanemxsed decision-matkg authority or
influenced the exercise decision-making authority;

the nature and extent tife defendant’s particifian in the commission of
the criminal activity, including the acthe defendant performed and the
responsibility and discretion the datlant had in performing those acts;
[and]

the degree to which the defendant stood to benefit from the criminal
activity.

U.S.S.G. § 3B1.2 cmt. n.3(C). The defendantdéae burden of proving a mitigating role in the

offense by a preponderance of the eviderdeited Sates v. Salgado, 250 F.3d 438, 458 (6th

Cir. 2001). We review thdistrict court’s decisioffor clear error.United States v. Groenendal,

557 F.3d 419, 423 (6th Cir. 2009).

The district court denied @éra’s reduction request baséargely on its disagreement

with the premise of defendant’s rexpt: that he was “nothing moreath[a] driver.” If that were

the case, the district court askéuen why have four men traveith the product instead of just

one? Defense counsel didn’'t have a goaen, but the district court did:

If you have a large quantity of drugs .,.it would stand to reason that if you're
taking an eight-hour trip from Chicaggou may want to have more eyes on the
drugs, even if they don’'t know the exaptantity. | don’t want to say muscle
because there’s no indication of weaponsamything of that nature, but you have
more individuals acting in concert to peot the merchandiseah if you have just

a smaller quantity, which would be supportsdthe fact that they did not return
after the delivery was made. They ®dyat the [drug house] location for a
significant period of time rathéhan go back to Chicago.
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The court found additional support in the fact tRdvera was seen driving past the scene of
Canto’s arrest, conducting what dharacterized as “counter-suitiance.” Thus, the district
court ruled, although Olvera satisfisdveral of the Application No®C) factors, the totality of
the circumstances revealed that he was anageeparticipant in the criminal activity and not
substantially less culpable than the average participant.

Olvera argues that the dist court erred in denying his reduction request because a
majority of the factors provideish Application Note 3(C) weigheein his favor. We agree that
most of the factors support Olvera, as did disrict court (and government for that matter).
There is no evidence Olvera understood the tropesof the conspiracy, which reached all the
way from Mexico to Ohio, Tennessee, and elseahédlvera did not plan the scheme, exercise
any decision-making authority, orceve anything more than a flette for his services. “[T]he
degree to which” Olvera satisfied most the factors was, indeed, minimalSee U.S.S.G.

§ 3B1.2 cmt. n.3(C). But the reason for thisnist because Olvera was “substantially less
culpable than the average participant”; it'scénese Flores retained amordinate amount of
control over the entire operatiolAnd as the districtourt realized, the same could have been
said for the other two men who accompanied Floleseffect, the factors revealed that Olvera
was less culpable than Flores. But what tbeynot show, and what Olvera was required to
establish, was that he was substantially less culpable thawettage participant.

Rather than limit itself to thedied factors, the district coudlied on the particular facts
of the case in determining whether Olvera was substantially less culpable than the average
participant. And with respect to that reasonidgfendant raises two challenges. Olvera first
argues that the district court erred in limiting th&al number of “participants” in the criminal

activity to the two Lexington deals and the four men who trgasted the drugs from Chicago.
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According to Olvera, given the nature of drugfficking activity, there mst be other unindicted
coconspirators who brought the drugs to Chicagbahers who sold theto individual users in
Lexington. But this argument overlooks thatdetermining whether to grant a mitigating role
reduction, “the district court musbnsider the portion of thelewant conduct of the conspiracy
that was attributable to the defendant forpmses of determining his base offense level.”
Salgado, 250 F.3d at 458. In other words, a defertdarole in the offase is measured “in
comparison to other participarits that relevant conduct.’United States v. Roberts, 223 F.3d
377, 381 (6th Cir. 2000). Thus, because Olvera mat involved in the distribution to Chicago
or to other unidentifiedtreet dealers in Lexington, the dist court did not err in limiting the
number of participants to the six individualsatved in the transportath and receipt of drugs
between Chicago and the Lexington drug house.

Olvera also contends that the district ¢atiearly erred in finding that he was providing
“protection” for Flores and the drugs, as theraasbasis in the record tmnclude that Olvera
was armed or did anything othemathdrive. But the districtourt acknowledged that there was
no evidence Olvera was armed with a weapdn.also agreed thalefendant drove, but it
emphasized the peculiar circumstances under wiectlid so. Olveracaompanied Flores with
two other men when it only too&ne person to transport tipeoduct; this, the court found,
indicated that Olvera and thedwother men were more than just along for the ride. The court
also observed that Olvera monitored the dradfioking activity in Lexington, having left the
drug house at the same time as Canto during titegélle, and engaged in reconnaissance during
Canto’s arrest. He also stayatlithe drug house thmghout the trafficking activity, rather than
return to Chicago like a typical “mule.” Bmndant offers no reason why these findings are

clearly erroneous. In lightf these factual findigs, and the district cals superior position to
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make the fact-intensive mitigating role decisiove cannot say that the district court clearly
erred in denying Olvera a two-level mitigating role reductiSee Groenendal, 557 F.3d at 423.
Il

For these reasons, we affirnoFés’ and Olvera’s sentences.
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