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BEFORE: SILER, CLAY, and McKEAGUE, Circuit Judges.

McKEAGUE, Circuit Judge. No company wants its employees to receive a letter
informing them that they might be eligible tarja lawsuit against it. This sometimes happens
when an employee brings a fextive action” agaist the company under the Fair Labor
Standards Act—or FLSA, for shortSee29 U.S.C. 8§ 216(b). In such lawsuits, a lead plaintiff
may request that the trial court approve noticesome class of emmees that she hopes to
represent. Usually, a defendant who thinks the court erred in approving notice cannot vindicate
that belief until well after th mail goes out becausee lack jurisdictionover an appeal until a
final judgment on the merits.

Defendants here, who we'll refar collectively as “Pilot,” maitain that the district court

erred in approving notice of this collectivetian to many of their employees because those
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employees agreed to arbitrate any FLSA claifgot contends that in this case we can correct
this supposed error immediately because Rhderal Arbitration Act—or FAA—provides us
with jurisdiction over certain inteocutory orders. For the foldng reasons, we disagree with
Pilot and hold that we lack jurisdiction to resotis issue in an interlocutory appeal. As to the
other issue Pilot raises—whether the distrmtirt erred in denying its request for a stay under
the FAA—we have jurisdiction, but find no error. Thus, we affirm.

I

Pilot operates a large, tienwide chain of truck stops Some locations house both a
convenience store and a fast foedtaurant. As a result, Pilot employs tens of thousands of
workers to man cash registers, stock shelaed, make sandwiches—many positions are hourly
and protected by the FLSA'’s overtime rules.

Plaintiff Arvion Taylor worked at a Pilot triscstop for about two years. She says that
during this time her managersutinely altered her time sheets dgoid paying her overtime.
According to Taylor, Pilot's managers rolledckavorkers’ hours at locations across the country
as a matter of policy.

She sought to recover from Pilot for theskegdd overtime violations by bringing this
“collective action” under the FLSASee29 U.S.C. § 216(b). A cdttive action allows Taylor
to proceed against Pilot with other empmeg who are “similarly situated” to heBee id.In that
a collective action lets Taylor represent agéa group with similar claims, it somewhat
resembles a class action under Rule 23@fderal Rules of Civil Procedure.

Class actions and collective actions differ, hogrewn at least two ways important here.
First, whereas Rule 23 creates a regime whblass members are eitheound by the litigation or

must opt outof a suit to avoid becoming partiesund by any judgment, the FLSA requires
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employees topt in to the action.Compare Fidel v. Farley534 F.3d 508, 513 (6th Cir. 2008)
(holding that a non-named class member with cpmdty to opt out constitutes a “party” bound
by a settlementyith 29 U.S.C. § 216(b). Second, wherea$eRB outlines a relatively detailed
class-certification process, the FLSA saydlelitabout how collective actions should work.
CompareFed. R. Civ. P. 23vith 29 U.S.C. § 216(b). It never defines, for example, what it
means for employees to be “similarly situate®&e§ 216(b).

The FLSA's silence has left trial courts to developmethod for managing collective
actions. The collective action’s intuitive similaritgyth Rule 23 class actions has led trial courts
to call the process that has enged “class certification.”See, e.g.Comer v. Wal-Mart Stores,
Inc., 454 F.3d 544, 546 (6th Cir. 2006Y.et, the collective action’substantive differences with
a class action mean the pess looks little lik class certificion under Rule 23.

Generally, “class certification” in a collectiaetion unfolds in two stages. At stage one,
the court supervises plaintiff's notice émnployees who may become plaintifigl. at 547. The
court will usually receive a motion from the pitff asking it to approve a letter informing
employees that they may be “similarly situatéa’her and may consetat joining the action.ld.
at 547. At this point, the court conditionally decides which employees count as being “similarly
situated” to the plaintiff and thus eligébto receive a cotsapproved letter. See id.(citing
Hoffmann—La Roche, Inc. v. Sperljimi93 U.S. 165, 167-68 (1989)).0@ts and litigants often
refer to this stage as “coridinal class certification.” See, e.g.jd. Unlike actual class
certification under Rule 23, however, its only effectto allow notice to the employees—the
“conditional-class members” do not become partiesbtain any “indepsdent legal status.”

Genesis Healthcare Corp. v. Sym¢A&3 S. Ct. 1523, 1530 (2013).
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At stage two, the court reexamines whettier employees actually meet the similarly-
situated requirement and should be allowed to proceed collectiSely Comeid54 F.3d at 547.

At this point, the court knowsho has opted in and generally magre information to work with
from discovery.Id. It can always remove employees frore tielass” it “certified” at stage one.
Cf. id.

The trial court here followed this frameworlAt stage one, Taylor asrted that all Pilot
employees with certain job titles were similarijuated to her and should receive notice. Pilot
opposed this request. Although neither Taylor nor the seven employees that joined her before
stage one agreed to arbitrate, Pilot saidikiely had agreements with other putative class
members but would address the es&u a separate motion. Pilosalargued that Taylor’s class
covered so many employees—about 80,000—that itdvowdke class litigation unmanageable.
The district court sided witlhaylor and “conditionally certiéd” her proposed class.

Understandably, Pilot disliked this outcom@/hether these employees have meritorious
claims under Taylor’s theory or no claims at Rilot would likely preferthat they not receive a
letter informing them that they might. oSPilot asked the court to dismiss some 50,000
employees with arbitration agreements frore ttlass. It argued both that these employees
lacked similarity to Taylor and that the court lacked subject-matter jurisdiction over their claims.
As alternative relief, Pilot askethe court to stay the proaiegs under section 3 of the FAA
until “all arbitration have ben had.” R. 84-15, PID 883.

The district court declined to do either. sHid that it would determine whether Pilot’s
standard arbitration contracts were enforceablg after it collected and reviewed information

on who opted into the litigation. Pilot then @l¢his appeal asking fanterlocutory review.
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[l
Pilot primarily wants this court to hold th#te district courterred in “conditionally
certifying” Taylor's class, &d thus in approving notice tds employees with arbitration
agreements. But it appears that we cannot reaciérmits of that question due to a jurisdictional
roadblock. And Pilot never quitends a satisfactory way around it.
A
Generally, we would lack authority tceview a conditionalclass certification on
interlocutory appeal. The statute providing tbaurt with general appellate jurisdiction only
allows appeals from a district court’s “finaclsions.” 28 U.S.C. 8 1291. This statute embodies
the so-called final-judgment rulghich requires a party to “raisel @laims of error in a single
appeal following final judgment on the meritsFlanagan v. United Stateg65 U.S. 259, 263
(1984) (citations and quotations omitted).
A district court’s decision to approve notitmea conditionally-certified FLSA class is not
a final judgment on the merits. It is also aotollateral order excepted from the final-judgment
rule. Comer,454 F.3d at 549. As the qualifier “conditidhadicates, it does not even purport
to resolve conclusively the issue it addresses—whether employees are “similarly situated” to the
named plaintiff. See id. Therefore, our precedent has held that we cannot hear immediate

appeals from such decisionkl.
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B
Pilot insists that it found tav paths around this obstacle, lewer, through the FAA. As
Pilot points out, the FAA allows immediagppeal over certaintarlocutory orders:
(&) An appeal may be taken from--
(1) an order--
(A) refusing a stay of any actiamder section 3 of this title,
(B) denying a petition under semti 4 of this title to order
arbitration to proceed,
(C) denying an applicain under section 206 ofightitle to compel
arbitration,
(D) confirming or denying confirmen of an award or partial
award, or
(E) modifying, correcting, ovacating an award,;
(2) an interlocutory order granting, continuing,meodifying an injunction
against an arbitration that is subject to this title; or
(3) a final decision with respect to an arbitration that is subject to this title.
9 U.S.C. § 16(a). Pilot says that its first p&hus runs through 8§ 16(a)(1)(A). The second
supposedly runs throughl6(a)(1)(B).
1
The first path indeed allowBilot to immediately preserstomethingto this court. The
FAA allows for an immediate appeal from “faprder . . . refusing tgtay any action under
section 3” of the FAA. § 16J6l)(A). Pilot requested a stayder section 3 of the FAASeeR.
84-15, PID 883. The district coureéfused to stay the actionSeeR. 95, PID 1527. Pilot

appealed that decision. Ergo, Pilot is appeaingrder refusing to stay an action under section

3 of the FAA?

! Contrary to Taylor's assertions, whethefoPiwas entitled to a stay does not affect our
jurisdiction. See Arthur Andersen LLP v. Carlislg56 U.S. 624, 628-29 (2009). Even the
“utter frivolousness of the underlying request fd§ @ stay cannot turn @enial into something
other than ‘[a]n order . . . refusingséay of any actiorunder section 3.”Id. (citing 9 U.S.C.

§ 16(a)(1)(A)) To hold otherwise would conflate theigdictional question with the meritsd.

-6 -
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But this jurisdictional path can only take Pikx far. This court interprets 8§ 16 to grant
us jurisdiction over immediate appeals fra@pecific arbitration-rated decisions—not over
other issues that a court happens to addireshe same order as those decisio8geTuri v.
Main St. Adoption Servs., LI.B33 F.3d 496, 502 (6th Cir. 201(holding that the court lacked
jurisdiction over personal-jurisdion and venue defenses addresse a district court’s order
refusing to dismiss and compel arbitration). Ralat appeal the denial $ stay request—but it
cannot use the denial as a smuggling route foeratise non-appealablssues. We hold that
§ 16(a)(1)(A) grants us authority to considelyahe denial of Pilot’s request for a stay.

2

As to the denial of Pilot’s request for a staig see no error. Section 3 entitles a party to

a stay of any “suit or proceedjn . . brought . . . upon any issuéerable to arbitration under an

agreement in writing for such arbitration.” 9.S.C. 8 3. Pilot requested a stay “until all

2 Pilot suggests, without any supporting argument, that this court could exercise pendent
appellate jurisdiction over some nappealable issues in this cadeilot’s Principal Brief at 36,

n. 22; Reply Brief at 21. We cannot exercisis tthiscretionary jurisdiction over the district
court’s conditional-certification decision, howevefor this court to exercise pendent appellate
jurisdiction over an othense non-appealable issubat issue must be “im&icably intertwined”

with an appealable issud.uri, 633 F.3d at 502Meaning, our resolution of the appealable issue
must “necessarily and unavoidably” decide the non-appealable idgueHere, that would
require our decision on whether the FAA entitled tPidoa stay to unavoidably resolve whether

the employees with arbitration agreements arglaily situated under 816(b) of the FLSA.

The two issues here simply do not rise andtéakether. If we affirm the district court’s
decision to deny a stay, we remain free to come out either way on whether the court improperly
deemed the employees “similarly situated” under 8§ 21688 Comer454 F.3d at 549. Pilot
does not discuss pendent appellant jurisdictiorany depth, so we decline to discuss the
intertwinement issue any further.

Further, even if we could exercise pendenisdiction, we would decline to do so here.
Given that the FAA allows intermediate appead®r any denial of a qeiest for a stay, some
possibility exists that defendants might makeféched or premature stay requests to delay
litigation. See Arthur Andersen LL.B56 U.S. at 634 (Souter, J.ssenting). Where, as here,
we find a request premature,agting pendent appel&tjurisdiction over other issues might
encourage litigants to make meritless requdet stays as a means to challenge other non-
appealable decisions.

-7 -
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arbitrations have been had” afternative relief to its request that the district court remove
employees with agreements from the conditiatlaés. R. 84-15. It seems unclear from the
record when, exactly, Pilot wanted the cotot stay the proceedings. Perhaps it meant
immediately. But perhaps it instead meant fordbert to stay the proceedings after any future
opt-in plaintiffs with claims referable to antation completed their respective arbitrations.

To the extent Pilot wanted stay immediately, its requesidked merit. As previously
stated, a “conditional certification” under tHeLSA “does not produce a class with an
independent legal status, or join additional parties to the acti@ehesis Healthcare Coyp
133 S. Ct. at 1530. It simply allows the sendiigourt-approved written notice to employees
who must then affirmatively opt in to the litigatioihd. (citing Hoffmann—La Roche Inc., supra,
at 171-172). When Pilot requesidtay, no plaintiff in the litigtion had a claim—or an issue
in a claim—referable to arbitrath. Some opt-in plairfts possibly will. But until they join this
action, Pilot lacks any entitlemeto a stay under the FAA.

To the extent Pilot meant to request a stagoate indeterminate point in this litigation’s
future, its request was prematurEurther, that the FAA would adlly entitle Pild to stay the
proceedings with respect to plaintiffs that neagreed to arbitrate witRilot until Pilot finished
arbitrating with those who had seems questionabee Mendez v. Puerto Rican Int'l
Companies, In¢.553 F.3d 709, 711 (3d Cir. 2009) (“Wenclude that Section 3 was not
intended to mandate curtailmenttbg litigation rights of anyon&ho has not agreed to arbitrate
any of the issues before the court.”). But we have no occasion to address that issue now.

C
Pilot’'s second jurisdimonal path through 8§ 16(a)(1)(B¢ads it nowhere. This section

allows appeals from orders ‘dging a petition under stéon 4 of [the FAA] to order arbitration
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to proceed.” § 16(a)(1)(B). Section 4 of thAA allows a “party aggrieved by the alleged
failure, neglect, or refusal of another to adtigr under a written agreement for arbitration” to
“petition any United States district court wh, save for such agreement,” would have
jurisdiction “to direct arbitratiomo proceed.” 9 U.S.C. § 4.

Pilot never filed a petition to compel @ration under section 4. Nor would it have
reason to do so. No party to thiggation has agreed to arbitrateth Pilot. And Pilot points to
no one else with a writtearbitration agreement who has so fialed, neglected, or refused to
arbitrate. Hence, Pilot can cite no ordenyleg a petition under section 4 to appeal from.

This would seem to resolve the matter. Bubt argues that the denial of its motion to
dismiss employees with arbitration agreetserfrom the conditionally-certified class
nevertheless constitutes an agable order under this prowisi. For supportit cites cases
where we have found appellate gdiction under § 16 after a digtricourt refused “to enforce,
through dismissal or stay,” a plaintiff's @g@ment to arbitrate with a defenda®imon v. Pfizer,
Inc., 398 F.3d 765, 772 (6th Cir. 2009)uri, 633 F.3d at 501 (citin§imon 398 F.3d at 772—
73).

Pilot misunderstands what made those casesediately appealabldowever. In both
Turi andSimon the defendants’ motions to dismiss functib@e requests to ogpel arbitration.

In each case, the court faced a motion to disoi@ms that were brought (1) by an actual party
to the litigation; (2) who had aledly agreed in writing to arbéte; but (3) refused to do so.

See Turj 633 F.3d at 501Simon,398 F.3d at 771-72. Although we cited to 8 16 without

% Again, it matters that neither Jlar nor those who hee joined her thus far have agreed to
arbitrate. If Taylor hadthis would change thing&ee Reyna v. Int'l Bank of Commer8a9
F.3d 373, 373 (5th Cir. 2016) (holdinigat the district court erreid refusing to compel named
plaintiff to arbitration because it wanted tonsider the enforceability his arbitration agreement
after receiving opt ins).If that were the case, Pilot couddtually point to gparty refusing to
arbitrate and seek to compel arbitration.

-9-
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referencing a subsection, wecognized that the movant ggiu to compehrbitration. See Tur;
633 F.3d at 509 (describing the employerSmonas seeking “to compel arbitration” and
analyzing the district court'segision in its case as whethem“arder to arbitrate” should be
granted). Each request, then, functionally souglef similar to a section-4 petition.

Pilot's motion differs from these motions. dhallenged the distit court’s conditional
determination that employees met the FLSAmikrly-situated requirement and thus should
receive notice about this action. Pilot's motioweresought to force any intransigent party with
an arbitration contraghto an arbitral forum. Insteathe motion merely aimed to prevent non-
parties to this litigatiofrom hearing about it.

Pilot thinks these differencatiould be irrelevant to evadting our jurisdiction, however.

It wants us to only consider that its nuoti requested “dismissal.” Pilot’s thinking goes
something like this: (1) the motions deniedTiari and Simonwere motions to dismiss; (2) we
had jurisdiction to review their denial; (3) Pilotnotion called itself a motion to dismiss; (4) the
Supreme Court has said thatigdliction over “appeal must be determined by focusing upon the
category of order appealed fromAtthur Andersen, LPP556 U.S. at 628; (4) thus, we must
have jurisdiction over the order denying Pilot'etion because the motion fits into the same
“category” as those denied Turi andSimon

There is a fatal flaw in thissasoning. We found jurisdiction Furi and Simondespite
those orders’ failure tdit facially into an gpealable “category” unddhe FAA—such as an
order “denying a petition under section 4” or adesr“refusing to grant a stay under section 3.”
We have no occasion—or authority—to revilifri’s or Simons holdings. But we refuse to read

those cases to say that we have jurisdiction twerdenial of Pilot's motion simply because it

-10 -
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uses the same term as a different motionitealf only functionally reembled a petition under
section 4. This would simply be one toonpalegrees of separation from the FAA'’s text.

Finally, Pilot vaguely invokes &épolicy behind the FAA. It cites various cases for the
proposition that the FAA allows immediate appeal from orders ilabgb arbitration. See
Green Tree Fin. Corp.-Ala. v. Randoj@B81 U.S. 79, 86 (2000) (“Section 16 generally permits
immediate appeal of orders hostile to arbitratiorRtgferred Care of Delaware, Inc. v. Estate of
Hopkins 845 F.3d 765, 770 (6th Cir. 2017) (stating that FAA “permits review of orders that
interfere with arbitration[.]”). These statements indeed reflect the statutory scheme’s gist: it
makes many orders that might interfere with taalion immediately appeable. But they do not
say that we can create new categories of appkabrders simply by reciting the FAA’s policy.

11
We hold that we have jurisdiction over thgpaal only to the extent that Pilot challenges

the denial of its request for a stay. On this issue, we affirm.
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