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)
)
Plaintiffs-Appellants, )
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V. ) UNITED STATES DISTRICT

) COURT FOR THE EASTERN
)
)
)
)

NEW CINGULAR WIRELESS PCS, LLC, DISTRICT OF KENTUCKY

dba AT&T Mobility,

Defendant-Appellee.

BEFORE: DAUGHTREY, ROGERSnd COOK, Circuit Judges.

COOK, Circuit Judge. Several Kentucky resitdesued to stop a company from building a
cell-phone tower near their homes. They allegedaitns based on their concern that the tower will
harm their health, devalue theiroperties, and emit excessive ligdmid noise. The district court
dismissed their claims and deniggir request to amend their compta The residents appeal both
decisions. We AFFIRM.

I. Background

Defendant New Cingular Wireles$oing business as AT&T Mobility (“AT&T”), applied for a
permit from the Lexington-Fayette Urban Coumtlanning Commission Commission”) to build a
125-foot cell-phone tower. Plaiffs are residents (“Residents”)presenting a classf individuals

who live near the proposed tower location. At phublic hearing to dis@s the tower’s siting and
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design, the Residents petitioned then@assion to reject AT&T's application. They complained that
the tower would spoil the view from their propest disturb the character of the neighborhood,
endanger public health asdfety, and depress residahproperty values.

To show that the tower’'s dgsi would create an eyesorthe Residents pointed to the
Commission’s staff report that determined thedo would “undoubtedly affect the view from many
residential properties.” The rep@ncouraged AT&T to ameliorate the problem by camouflaging the
structure as a clock tower attached to an exidiuilyling. Even after receiving this recommendation,
AT&T still retained its original “monopie” (i.e., fake pine tree) design.

To buttress their claims of harm to public health and propettyes, the Residents presented
an expert report surveying the scientific literatwn radio frequency (“RIF emissions from cell-
phone towers. The research lidkeving near cell-phone towers toigher rates of cancer, brain
tumors, and a multitude of other health problemse fEport also drew on valuation studies to predict
a 5% to 54% reduction in property @es upon AT&T’s building the tower.

Despite the Residents’ opposition, the Commisgjaamted AT&T’s application for the site
permit. The Residents then challenged the datiby filing an administrative appeal in Fayette
County Circuit Court. SeeKy. Rev. Stat. Ann. § 100.347 (West 2016)he Fayette court dismissed
the appeal with prejudice and denied the Resgddve to amend becausey failed to fulfill a
jurisdictional requirement—namely, listing the propestyner of the cell-tower site as a defendant.
Ky. Rev. Stat. Ann. 8 100.347(4) (West 2016). The ¢Redgs have appealed this decision to the
Kentucky Court of Appeals and are awaiting judgment.

Before the Fayette court issued its dismissder, the Residents brought a second suit that
forms the basis of this appeal. ejfiled the suit in state court angsing the expert report as proof of

current and future harms, sought damages andjanction for the followingtorts: (1) negligence,
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(2) negligence per se, (3) gross negligence, and (4) nuisance. AT&T removed the suit to federal court
based on diversity, then moved dismiss for failure to state @aim under Federal Rule of Civil
Procedure 12(b)(6). In their response brief to AT&T’'s motion to dismiss, the Residents requested
leave to amend the pleading, but at no point did they amend theifatoihgs a matter of course or
file a separate motion to amend. The district tgreinted AT&T’'s motion to dismiss and denied the
Residents’ request to amen@ihe Residents timely appealed.

[I. Motion to Dismiss

“We review de novo a district court’s dismissal of a plaintiff's complaint for failure to state a
claim under Rule 12(b)(6).”"Kottmyer v. Maas436 F.3d 684, 688 (6th Cir. 2006) (citiprks v.
Newcourt Credit Grp., In¢.342 F.3d 444, 451 (6th Cir. 2003)). In doing so, “[w]e ‘construe the
complaint in the light most favorable to the pl#f, accept its allegations as true, and draw all
reasonable inferences in favor of the plaintiff\¥Watson Carpet & Floor Covering, Inc. v. Mohawk
Indus., Inc, 648 F.3d 452, 456 (6th Cir. 2011) (quotimgre Travel Agent Comm’n Antitrust Litjg.
583 F.3d 896, 902 (6th Cir. 2009)). For a plairgiftlaim to survive a motion to dismiss, the
complaint must present sufficient facts to “statdaam to relief that igplausible on its face.Bell Atl.
Corp. v. Twombly550 U.S. 554, 555 (2007).

The district court dismissed the Resitte claims for three reasons: (1) the
Telecommunications Act of 1996 (“TCA” or “thAct”) impliedly preempts claims based on RF
emissions that comply with Federal Communicati@unmission (“FCC”) standards; (2) the claims
allege harms that stem solely from the Cossiun’s decision, which becg unreviewable under
Kentucky law due to the Residents’ failure to naheowner of the cell-tower site as a defendant; and

(3) even if not preempted by federal law or barpgdstate law, the Residents have not alleged facts
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sufficient to sustain their tort claims. The Restdeargue that the districtourt erred on all three
grounds, but we find the districourt’'s reasoning persuasive.

(1) Preemption

The Residents argue that the TCA neither esglyenor impliedly preempttheir tort claims.
The district court held that ¢hTCA impliedly preempts the Resits’ claims based on the tower’s
expected radiofrequency emission&e agree with the districourt’s holding and rationale.

Congress can preempt state law either expressly or impli&@tes v. Ortho-McNeil-Janssen
Pharm., Inc, 808 F.3d 281, 293 (6th Cir. 2015) (citi@yosby v. Nat'| Foreign Trade Coungcib30
U.S. 363, 372 (2000)). “Expressepmption applies where Congre$isrough a statute’s express
language, declares its intetat displace state law.Farina v. Nokia Ing. 625 F.3d 97, 115 (3d Cir.
2010) (citingHillsborough Cty. v. Atomated Med. Labs., Inc471 U.S. 707, 713 (1985)). Where a
court deems express preemption inapplicable, it stél find implied preemption when federal and
state laws conflict.Yates 808 F.3d at 293—-94 (citin@rosby 530 U.S. at 372—-73)So-called “conflict
preemption” takes two forms: (ijnpossibility preemption, “wher‘it is impossible for a private
party to comply with both state and federal lawyitlgii) obstacle preemption, where “the state law is
‘an obstacle to the accomplishment and execution of the full purpodesbjectives of Congressld.
at 294 (quotingCrosby 530 U.S. at 372-73).

Although the district court di not specify which form ofmplied preemption applied—
impossibility or obstacle—it generally couched itsnign in terms of obstacle preemption. We agree
that obstacle preemption fits the bill.

Congress passed the TCA to foster industrynpetition in local markets, encourage the
development of telecommunications technology, and provide consumers with affordable access to

telecommunications services. Telecommutmees Act of 1996, Preamble, Pub. L. No. 104—-404,
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110 Stat. 56 (1996). The TCA fhbdrs those goals by preventitggal governments from impeding
the siting and construction ofltéowers that conform to the FCC’s RF-emissions standaB#e47
U.S.C. 8 332(c)(7)(B)(iv). By delegating the taflsetting RF-emissions levels to the FCC, Congress
authorized the federal government—and not |goalernments—to strike the proper balance between
protecting the public from RF-emissions expeswand promoting a robust telecommunications
infrastructure. See id. In the Matter of Procedures for Reviewing Requests for Relief from State &
Local Regulations Pursuant to @en 332(c)(7)(b)(v) of the Comme&Act of 1934 in the Matter of
Guidelines for Evaluating the EnviEffects of Radiofrequency Radiatjoh2 F.C.C. Rcd. 13494,
13505 (1997).

Allowing RF-emissions-based tort suits woulgbset that balance and impair the federal
government’s ability to promote the TCA's goal®\ proliferation of suits similar to the one the
Residents brought would tie up companies whendlrey tried to build cell towers, leading to
construction delays, increased costs, and ultimately, less public access to affordable cell-phone
services. Widespread litigationowid also shift the power to regulate RF emissions away from the
FCC and into the hands of courts and state governmestanley v. Amalithone Realty, In@40
N.Y.S.2d 65, 70 (N.Y. App. Div. 2012).

The Residents respond by invoking an exception to § 332(c)(7)(Bifithe tower's RF
emissions exceed the maximum level set by the FCC, the Residents can sue. The Residents reques
discovery to find proof of wheth&T&T’s proposed tower would in 4 exceed the FCC’s standards.

But they fail to allege facts in their complaint to support such a claim, and our precedent prohibits
plaintiffs from turning discouws into a fishing expeditionMichaels Bldg. Co. v. Ameritrust C@48
F.2d 674, 680 (6th Cir. 1988). Furthermore, withougsaisting tower, it isinclear how the Residents

would uncover evidence of excessive RF emissions.

-5-
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The Residents also insist that Kentucky’'s taw skirts preemption because regardless of the
whether RF emissions from the tower exceed the F@gimum, a plaintiff can bring a tort claim in
Kentucky as long as she shows any “contact” witheRftssions. This argument misses the mark; as
long as state tort law conflicts with federal landdeal law displaces thapplication of state law.

(2) Collateral Attack

AT&T argues that the Residents’ claims constitute an improper collateral attack on the
Commission’s decision tgparove the tower. The Regints attempt to distinguigheir tort claims by
arguing that they seek redress for harms unrelatéide Commission’s desion, and therefore do not
attack the Commission’s decision or auttyor Their arguments prove unpersuasive.

Under the relevant statute of reposg;. Rev. Stat. Ann. § 100.347(2) (West 2016), an
aggrieved party who does not prdgeappeal a planning board’snal decision within 30 days loses
her right to challenge that decisiold. Although the Residents filed their administrative action on the
last allowable day, they failed to name the propeviyer of the land as a f@@dant, which the statute
requires for perfecting such an appelly. Rev. Stat. Ann. § 100.347(4) (West 201A8Igorp, Inc. v.
Barton No. 2002-CA-001806-MR, 2003 WL 22064248, *&, (Ky. Ct. App. Sept. 5, 2003)
(unpublished);see also Triad Dev./Alt&lyne, Inc. v. Gellhaysl150 S.W.3d 43, 47 (Ky. 2004)
(requiring strict adhence to 8 100.347’s procedure#)s a result, the stat®wrt lacked juisdiction to
review the Commission’s decision. By the time thaiBents realized their®r and sought leave to
amend, more than 30 days had passed. The Fayettélmrefbre dismissed their case with prejudice.

AT&T contends that the Residents’ instant laitveuerely reprises the state-court permit appeal
and cloaks it in the form of tort claims meant deade the state court'ssdnissal of their suit.
See Greater Cincinnati Marine Serv., Inc. v. City of Ludl6é@2 S.W.2d 427, 428 (Ky. 1980). We

agree. The Residents allege no actual harms &oraxisting tower; after all, AT&T has not even
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started construction. Irestd, the Residents ground their claiaisost entirely on the “design and

siting of the proposed cell tower.” Because Ky. Rev. Stat. Ann. § 100.347 (West 2016) offers
plaintiffs an adequate and exclusive remedy (i.e., appeal to a Kentucky court) for grievances related to
a planning board’s decision, a courtshdismiss any collateral attackathseeks solely to rehash the
same complaints.Warren Cty. Citizens for Managed Growth, Inc. v. Bd. of Comm’rs of City of
Bowling Green 207 S.W.3d 7, 17 (Ky. Ct. App. 2006ee also Greater Cincinnati Marin&02

S.w.2d at 428.

The Residents offer four counterarguments. Firsty reply that theitorts amount to more
than a second shot at appealihg Commission’s decision becauseyttallege harms independent of
the Commission’s authority over glgn and siting. That is, the Reéents allege that the harm of
decreasing property values sterfrem the anticipated building of the tower rather than the
Commission’s decision. Their proof consists ofjeneral assertion that property owners need to
“disclose the nature and proximity of the cellulavéo to any potential purchasers.” They also call
attention to the expert report, which observed pinaperty values dropped near “similar infrastructure
projects from around Kentucky.”

But the Residents have not shown that rtHearms arise from anything other than the
Commission’s decision. Indeed, tlweal zoning ordinances requitee Commission to “provide for
cellular telecommunications towers in appropriatetiooa . . . while . . . preserving the character and
value of surrounding property Lexington-Fayette Urban CountZoning Ordinance, Art. 25,
https://drive.google.com/file/6B0aBvWAKyfxaZ1BOQMWRIbmZ5U3tview (emphasis added).
Without an existing tower, the alleged decline iitgs results merely from the Commission’s decision

encompassing considerationfsproperty value.
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Second, the Residents contend that because Ky. Rev. Stat. Ann. § 100.987 (West 2016)—
Kentucky’s statute governing cell-tower siting—provides a separate avenue to challenge the
Commission’s decision, their claims do not colldtgrattack the Commission’s decision, which falls
under 8 100.347.See8 100.987(10) (allowing an aggrieved patd bring suit “for review [of a
planning commission’s final action] eny court of competent appeal’But regardless of whether the
Residents could bring an action under 8 100.98htuaky’s decisional law would still require
dismissal if the Residents simply used § 100.987d @¢cycle and resubmiteir already-adjudicated
§ 100.347 permit appealWarren Cty. Citizens for Managed Growt?07 S.W.3d at 17see also
8 100.347(2);Greater Cincinnati Marine 602 S.W.2d at 428. Moreover, the statute of repose in
8 100.347(2) applies tahy final actionof the planning commission.Id. (emphasis added). Because
the decision to approve a towesge and design is a “final ach of the planning commission,” and
§ 100.987 contains no independent statute of p®<00.347(2) still appketo any § 100.987(10)
appeal. With more than 30 dalgaving passed since the Commosss final decision, the statute of
repose would bar a potiéal § 100.987(10) actioh.

Third, the Residents insist that becausd(.347 authorizes a court to review planning
decisions, but not “property damages and common lavdémages due to an incompatible land use,”
their tort claims do not attackdiCommission’s decision. Not so; thiggument ignores that their tort
claims rely entirely on alleged harms resultingnirthe Commission’s approval of the tower design
and siting, and thus attack the Commis& decision through different means.

Finally, the Residents cite a sigi of Kentucky cases to supporetargument that even after a
planning commission approves a certain usage faeaasplaintiff may bmg a nuisance suit against

the private party that causastual damage to neighboring propertieshe Residents, however, have

! Residents admit that § 100.347(®@)verns a § 100.987(10) action.
-8-
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suffered no actual damage; they merely allege &drom the planning board’s decision (for which
Kentucky law disallows collateral attack).

[1l. Leaveto Amend

The Residents argue that thestdct court erred by refusy them leave to amend their
complaint. When a district court denies a motianléave to amend on futility grounds, we review the
motion de novo.PR Diamonds, Inc. v. Chand|eB64 F.3d 671, 698 (6th Cir. 2004bhrogated on
other grounds by Matrixx Itiatives, Inc. v. Siracusand63 U.S. 27 (2011ps recognized by Frank v.
Dana Corp, 646 F.3d 954, 961 (6th Cir. 201@0iting Ziegler v. IBP Hog Mkt., In¢.249 F.3d 509,
518 (6th Cir. 2001)). But where, as here, plaintiffs have made a request in a responsive pleading
without either formally moving foleave to amend or giving grounds for amendment, we review for
abuse of discretionld.; see alsd_ouisiana Sch. Emps.’ Ret. Sys. v. Ernst & Young,, 822 F.3d
471, 486 (6th Cir. 2010) (“[A] bare request in apposition to a motion to dismiss—without any
indication of the particular grounds on which ach@ent is sought . . . deeiot constitute a motion
within the contemplatioof Rule 15(a).” (quotind®R Diamonds, In¢364 F.3d at 699)).

When evaluating the record, wete that the Residents had aeppportunity to amend. Once
AT&T removed the case to federal court, the Redgleould have amended the complaint as a matter
of course during the 21 days af#®f&T filed its motion to dismiss, moved for leave to amend after
that period, or sought theritten consent of AT&T. SeeFed. R. Civ. P. 15(a). Over the span of
twelve months—from removal to the district cbsinssuance of its dismissal order—the Residents

took none of those actions. Instead, they asketflaim opposition to the motion to dismiss that the

2 Because Kentucky law bars collateral attackthe Commission’s decision, and the TCA
preempts the Residents’ tort claims based on REstoms, we need not address whether the Residents
have stated a plausible claim for relief.
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“[district court] identify what, if anything, mayheed to be cured and aftb [the Residents] an
opportunity to file an amended [cJompiato address such concerns.”

This court has consistently affirmed a distradiurt’'s denial of such a request in similar
situations where plaintiffs havéarely attempted to follow the proper amendment procedures.
See, e.gPulte Homes, Inc. v. Laba€ Int’l. Union of N. Am, 648 F.3d 295, 304-05 (6th Cir. 2011);
Louisiana Sch. Emps.’ Ret. Sy822 F.3d at 48@R Diamonds, In¢.364 F.3d at 698-70@egala v.
PNC Bank, Ohio, Nat'l Ass'214 F.3d 776, 784 (6th Cir. 2000). @ppeal, the Residents offer no
explanation for their failure todhere to Federal Rule of Civil ®redure 15(a) oreason to diverge
from our precedent. Accordingly, the dist court did not abuse its discretion.

V. Conclusion

For these reasons, we AFFIRNE district court’s ruling.
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