Forest Creek Townhomes, LLC v. Carroll Property Mgmt, LLC, et al Doc. 6013102779 Att. 1
Case: 16-5759 Document: 31-2 Filed: 06/13/2017 Page: 1

NOT RECOMMENDED FOR PUBLICATION
File Name: 17a0331n.06

No. 16-5759

UNITED STATES COURT OF APPEALS FILED
FOR THE SIXTH CIRCUIT
Jun 13, 2017

FOREST CREEK TOWNHOMES, LLC, DEBORAH S. HUNT, Clerk

Plaintiff-Appellant,
ON APPEAL FROM THE
UNITED STATES DISTRICT
COURT FOR THE WESTERN
DISTRICT OF TENNESSEE

V.

CARROLL PROPERTY MANAGEMENT, LLC and
HEDIGER ENTERPRISES, INC.,

OPINION
Defendants-Appellees.

N/ N N N N N N N N N N

BEFORE: DAUGHTREY, KETHLEDGE, and STRANCH, Circuit Judges.

JANE B. STRANCH, Circuit Judge. The Plaintiff, Forest Creek Townhomes, LLC,
owns an apartment complex in Memphis, Tasee. Defendant Hedig&nterprises, Inc.,
owned by co-Defendant Carroll Property Managet, LLC, managed the property prior to
Forest Creek’'s ownership. Forest Creekugid claims against Defendants for negligent
misrepresentation and breach of contract in Tese® state court. Forest Creek alleges that
Hediger's representatives negligignmisrepresented that thegperty did not contain mold to
Barry Cohen, current sole member of For€seek, and that Hedigebreached a property
management agreement originally contracte@llsged predecessors-in-interest to Forest Creek
and Hediger. Defendants remowed case to federal court and thstrict court denied a motion

to remand. The district court granted Defaridamotion for judgment on the pleadings on the
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negligent misrepresentation claim and grargechmary judgment to Dendants on the breach
of contract claim. We affirm.

l. BACKGROUND

This case relates to an apartment complex at 1305 Turkey Run Lane in Memphis,
Tennessee (the Property). 2007, the property’s then-owner, MPI Coventry Village, LLC,
entered into a contract with Miles Propertiésg. in which Miles would provide MPI with
property management services (the Contrathe Contract prohibited assignment without prior
written approval from the other party.

In 2010, Miles filed for bankruptcy. The tauptcy court approve the transfer of
Miles’s interest in the Cordct to Hediger because, despite the Contract’'s non-assignment
clause, it deemed MPI’s non-objectiona® consent under the Bankruptcy Code.

In January 2011, Barry Cohevisited the Property in annection with a potential
purchase. During that visit twaf Hediger’'s employees allegedigld him, incorrectly, that the
Property did notontain mold.

In September 2011, Highland Creek AcquisitibbC was formed, and shortly thereafter
Highland Creek purchased the Property. Ploechase was financed by mortgagee Lloyd’s
Acceptance Corp., of which Cohen was predide@n September 27, 2011, MPI executed an
agreement providing Highland Creek with MPI's ‘g title and interest (if any) in and to
all . . . Service Contracts . . . teetbxtent the same are assignable.”

Defendants terminated the Contract on September 28, 2011. During the following
month, Defendants and Cohen communicatdmbut potentially reestablishing property
management services to no hvaBecause MPI had only praed a quitclaim transfer to

Highland Creek, Lloyd’'s foreclosedpon the Property in Novemb2011 to obtain clear title.
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Lloyd’s was the highest bidder attlioreclosure sale. Forestgék was organized as an LLC a
few days later, and Lloyd’s transferred tperty to Forest Creek on November 29, 2011.

Highland Creek was administratively dissed in 2012. In Mg 2014, Highland Creek
and Lloyd’s executed an assignment agreememigpiadly assigning Fore€ireek the “right,
title and interest in and tdl gpersonal property owned by eithgtighland Creek or Lloyd’s] and
related to the Property including, tadut limitation, all contract rights.”

Forest Creek filed this suit in the Clzany Court of Tennessee on October 22, 2014. In
January 2015, Cohen became the sole membdforest Creek. On September 2, 2015,
Defendants removed the case to federal court. didtact court denied Fest Creek’s motion to
remand, concluding that Defendants’ remowehs not untimely because they could not
determine Forest Creek’s citizenship from the clamp or public recordsand thus did not have
adequate grounds for removal until Foresedkr responded to im@gatories on August 26,
2015. The court granted Defendants’ motion tafgment on the pleadings as to the negligent
misrepresentation claim and denieédrest Creek’s motion to ama that claim, concluding that
the allegations in the proposed amended comipkdid not show that Forest Creek could
reasonably rely on statements made to Cohera smbsequent orderetltourt granted summary
judgment to Defendants on the breach of contctaiin and denied Fosé Creek’s motion to
amend that claim, concluding thiaie Contract was not propeigsigned to Highland Creek and
thus Forest Creek did not hastanding to assert amghts under th&€ontract. The court also
denied Forest Creek’s request to join Colena plaintiff because the court had already
dismissed the negligent misrepresentation claich was the only claim that would have been

related to Cohen’s. Forest Creek timely appealed.
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. ANALYSIS

We review de novo a district court’s dgion on motions for remand, judgment on the
pleading, and summary judgmenBurniac v. Wells Fargo Bank, N,A810 F.3d 429, 432-33
(6th Cir. 2016) (remand and summary judgmeHRgyen v. Walgreen Co751 F.3d 778, 783
(6th Cir. 2014) (judgment on the pleadings).

A. Remand

Forest Creek filed this suit in stateust on October 22, 2014, and served Defendants
with its state-court complaint on Novemb&r Forest Creek first provided Defendants
information specifically identifying the citizehip of its sole member on August 26, 2015, in
response to interrogatories seiby Defendants on July 15, 201Befendants removed the case
to federal court on September 2, 2015, neaely months after receiving Forest Creek’s
complaint, but only seven days after receivitg information about Forest Creek’'s sole
member’s citizenship. Forest Creek argues thadtktrict court shoultiave granted its motion
to remand because such removal was untimely.

A defendant may remove a civil action broughttate court to federal district court if

the federal court would have originurisdiction. 28 U.S.C. § 1444). If a federal district court
would have jurisdiction over a case as statedheyinitial pleading, the defendant may file a
notice of removal within thirty days aftaeceiving service of the initial pleading.ld.
§ 1446(b)(1). Otherwise, the defendant may é&l@otice of removal within thirty days after
receiving the “paper from which it may first becagained that the case is one which is or has
become removable.1d. § 1446(b)(3). A case may not be @rad more than one year after its
commencement, however, unless thandlff has acted in bad faitid. § 1446(c)(1).

To determine whether Defendants’ removaswienely, we must identify when the thirty-

day period for removal began in this case. We sated that the thirty-day period for removal
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begins to run when the initial pleading ar subsequent paper first provides “solid and
unambiguous information that the case is removabRetera v. Mesa Med. Grp., PLL.G79
F.3d 352, 364 (6th Cir. 2015) (internal quotationrkeaand citation omitted). Therefore, the
thirty-day period for removal begins wherdefendant has solid and unambiguous information
that a federal district court would have jurigdio over the case. As removal in this case was
based on diversity jurisdiction, the thirty-dayripe began when Defendants first had solid and
unambiguous information that Forest Creek'Szenship differed from both Defendants’ and
that the amount in controversy exceeded $75,06e28 U.S.C. § 1332(a)(1). The complaint
stated that the amount in controversy excee®l#s000, so only diversity dfitizenship is at
issue in this case.

The complaint pleaded that Forest Creets a Tennessee limited liability company
(LLC). As an LLC, Forest Creek shares citizenship with each of its memWarsity Brands,
Inc. v. Star Athletica, LLC799 F.3d 468, 494 (6th Cir. 2015The complaint did not state any
information about Forest Creek’s memberstioeir citizenship. Forest Creek argues that
Defendants also could have learned from puisiformation on file with Tennessee state and
local agencies that Forest Creek had only one reesntd had its principalffices in Las Vegas,
Nevada. It is undisputed, however, that meitthe complaint nor any public information
available on the day Defendants received thepdaint indicated the citizenship of Forest
Creek’s sole member (and thus Fdrest Creek itself). Whibut knowledge of Forest Creek’s
citizenship, Defendants did notJeathe information necessary to determine whether a federal
district court would have divatg jurisdiction. Therefore, the thirty-day period for removal did

not begin when Forest Creek served the complaint on Defendants.
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Defendants argue that the thirty-dagriod began on August 26, 2015 when they
received Forest Creek’s letteremtifying the citizenship of its # member. If so, Defendants’
removal on September 2 was timely. Forest Cimds not identify a specific earlier date on
which the thirty-day period began or expiredcorest Creek does not identify any paper it
provided to Defendants prior to August 26 thaduld have permitted Defendants to identify
Forest Creek’s citizenship. Nor does For€seek argue that any new public information
became available between the service ofcrplaint and August 26 from which Defendants
could have identified Forest Créglcitizenship. It is thus unsiputed that Defendants had no
information available to them from which theguld determine Forest Creek’s citizenship prior
to August 26.

Forest Creek argues that Defendants hadolaigation to further investigate Forest
Creek’s citizenship sooner than they did. e@pcally, Forest Creelargues that Defendants
should have inquired of Foresté@&k about its sole member’s zé&nship prior taheir July 15
interrogatories, although Forest Creek does not peopaspecific deadline. Forest Creek recites
a statement quoted by the distdourt that “[w]hen arnnitial pleading does not present solid and
unambiguous information that the case isnogable, but does at a minimum suggest
removability, a burden is placed on the defendaninquire about removability . . . ‘within a
reasonable period of time."Gascho v. Glob. Fitness Holdings, LL863 F. Supp. 2d 677, 687
(S.D. Ohio 2012) (quotingultz v. Columbia Gas of Ohi®o. 1:10 CV 2683, 2011 WL 768090,
at *3 (N.D. OhioFeb. 28, 2011)).Gaschoinvolved the time limitfor removal under the Class
Action Fairness Act (CAFA). Defendts retort that the Sixth Cind subsequently established a
contrary rule that “in CAFA ca&s, the thirty-day clocks of 8446(b) begin toun only when the

defendant receives a documémm the plaintifffrom which the defendant can unambiguously
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ascertain CAFA jurisdiction.”Graiser v. Visionworks of Am., In8819 F.3d 277, 285 (6th Cir.
2016). “Under this bright-line rul@ defendant is not requireddearch its own business records
or ‘perform an independent investigation intplaintiff's indeterminate allegations to determine
removability.” Id. (quotingCutrone v. Mortg. ElecRegistration Sys., Inc749 F.3d 137, 145
(2d Cir. 2014)).

Neither Graiser nor Gaschois directly relevant here because removal based on CAFA
differs from removal based on diggty jurisdiction in important ways. In cases not involving
CAFA, the removal statutes are to be constristactly” and ambiguities “must be resolved in
favor of remand to the state courtdd. at 283 (quotingHolston v. Carolina Freight Carriers
Corp., No. 90-1358, 1991 WL 112809 (6th Cir. Juz 1991)). Although CAFA removal is
governed by the same thirty-day limits as general remaliadt 282 (citing 28 U.S.C. § 1453),
CAFA removal is uniquén that “no antiremoval presuripn attends cases invoking CAFAd.
at 283 (quotingart Cherokee Basin Operating Co., LLC v. Owel®5 S. Ct. 547, 554 (2014)).
We need not look to CAFA cas to resolve this case.

Here, it is undisputed that prior to Augug6 Defendants did not have access to
information—either in the pleadings and papgmevided by Forest Cr&eor in public records—
from which they could identify Forest Creek'gizenship. Defendant®moved this case seven
days after receiving the first paper that preddunambiguous information that the case was
removable. Removal was therefore timely undetU28.C. § 1446(b)(3). Waffirm the district
court’s denial of ForesEreek’s motion to remand.

B. Negligent Misrepresentation and Joinder

Forest Creek challenges the dismissal of its negligent misrepresentation claim on three
grounds. First, it argues that Defendantstioofor judgment on the pleadings was premature

because it preceded any deadline for amendiegdohgs. A party may move for judgment on
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the pleadings “[a]fter the pleadings are closed—dauty enough not to deldrial.” Fed. R. Civ.

P. 12(c). The pleadings are closed after tlgfof the complaints, awers, and any replies
ordered by the court. 5C Wrigt Miller, Fed. Prac. & Proc.8 1367 (citing Fed. R. Civ. P.
7(a)). Because both Defendants had filed taegwers, Defendants’ Rule 12(c) motion was not
premature.

Second, Forest Creek argues that its proposed amended complaint was not futile as to the
negligent misrepresentation claim, so the distcourt should not havdenied its motion for
leave to amend. The proposed amended complastfutile if, taking itsallegations as true, it
failed to allege facts that would establia negligent misrepresentation claintee Hoven
751 F.3d at 783 (describirRule 12(c) standard).

The negligent misrepresentation claim is goeel by Tennessee law, which points to the
Restatement (Second) of Torts § 552ee John Martin Co. v. Morse/Diesel, In@19 S.W.2d
428, 431 (Tenn. 1991). Under the Restatement, liability for negligent misrepresentation is
limited to those who suffer lossy their justifiable reance” upon false infor@ation, and that set
of persons includes only “the person or one dimited group of persorfer whose benefit and
guidance [the speaker] intends to supply thermédion or knows that the recipient intends to
supply it.” Restatement (Second) of Torts 8§ 552(2)(a). In other words, Tennessee courts
limit liability for negligent misrepresentationd‘tonly those whose use of the information is
reasonably foreseeableJohn Martin Co, 819 S.W.2d at 432.

Forest Creek’s proposed amended complaint evtwel sufficient, thenif it alleged that
Hediger’'s representatives intended, knew, or coedgonably foresee that their statements about
the Property’s lack of mold would reachrest Creek. The proposed amended complaint

contains the following relevantiegations. First, ifhis decision to purclsa the Property, Cohen
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relied on Defendants’ agents’ January 2011 stateésnthat there was no mold. In September
2011, an entity Cohen created, Highland Creek, @ms@th the Property. After Lloyd’s acquired

the Property through foreclosure, Lloyd’s transfdriiee Property to Forest Creek in November
2011. At all relevant times, Cohen had autlyorit act on behalf of Highland Creek, Lloyd’s,
and Forest Creek with respectth@ inspection, purchasand sale of thBroperty. Defendants,
through their agents, knew or should have knovat @ohen would rely on the false information
they provided and that he waluprovide this information to & corporate entity that would
purchase the Property. Finally, Forest Creek alleges that it justifiably relied on this false
information and suffered damages as a result.

Defendants argue that the complaint’s gditon that they toould have known Cohen
would use a corporate entity to purchase thepénty is conclusory and not backed up by any
other facts. Defendants are correct. Thegaint does not allege that during Cohen’s 2011
visit he informed Defendants’ representatiViesv he might be purckang the Property. Nor
does the complaint allege that Defendants waesare of Cohen’s emections to Highland
Creek, Lloyd’s, or Forest Creek. Furthermareither Highland Creek nor Forest Creek existed
at the time of Defendants’ alleged misrepreagos to Cohen, so Defendants could not have
known the identity of either LLC ord@hen’s relationship to these entities.

Defendants arguably could have foreseen that any entity controlled by Cohen that
ultimately purchased the Property would rely oriddbeants’ statements to Cohen in making that
purchase (even if Defendants coulot have known the name of thaxtity at the time of their
statements because it did not yet exist)The complaint does allege that Defendants
communicated directly with Coheabout continuing management\gees at the Property after

Highland Creek’s purchase, suggesting that badats likely recognized a connection between
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Cohen and Highland Creek, at l[eaamediately after the purchase. But Highland Creek is not
the Plaintiff. Defendants’ communications wiflohen ended before Lloyd’s foreclosed on the

Property and transferrealvnership to Forest Creek. Foré&dteek cites no caselaw suggesting

that foreseeability extends through circumetan comparable to those here—a foreclosure
proceeding and two ownership changes.

In this case, Plaintiff Forest Creek ddinot exist at the time of the alleged
misrepresentations, it was notetlentity that next purchaseatie Property after the alleged
misrepresentations, and its connection te froperty began only taf the Defendants’
connection ended. In additionhile Cohen is now the sole méer of Forest Creek, Forest
Creek identified a different person as its smlember in 2015, making it less reasonable that
Defendants would recognize a connection leetw Forest Creek and Cohen. Because
Defendants’ could not reasonably foreseeabl forest Creek would rely on Defendants’
statements to Cohen, the district court properly dismissed the neghgaapresentation claim
and denied Forest Creekisotion for leave to amend.

Forest Creek’s third argument regarding the negligent misrepresentation claim is that the
district court should have permitted Forest Creéekjoin Cohen as a plaintiff rather than
dismissing the claim. Persons may join in oneoactis plaintiffs if their claims arise out of the
same transaction or occurrermed involve common questions lafv or fact. Fed. R. Civ. P.
20(a)(1). Forest Creek did not seek to j@ohen until after the distt court had already
dismissed its negligent misrepresentation claiffhe only claim remaing was Forest Creek’s
breach of contract claim, and Forest Creelkesdoot argue that Cohen’s potential negligent
misrepresentation claim arises from the same aim or occurrence asath The district court

therefore properly rejected theopiosed joinder of Cohen. Rul€(a)(3), which prevents courts
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from dismissing actions for failure to prosecutehe name of the real party in interest until a
reasonable time after an objectj did not bar dismissal hebecause no objection was raised
until after dismissal. Fed. R. Civ. P. 17(a)(3).

C. Breach of Contract

Forest Creek’s claim that Defendants breacthe Contract executed between MPI and
Miles depends on whether MPI's rights in tB@entract were properly assigned to Highland
Creek and then to Forest Creek. The Contrantains a non-assignntgurovision and provides
that it is governed by Georgia Law. Georgiaurts enforce non-assigent provisions if a
contract remains executoryMingledorff's Inc. v. Hicks209 S.E.2d 661, 662 (Ga. Ct. App.
1974) (quotingCowart v. Singletary79 S.E. 196, 202 (Ga. 1913)JAn executory contract is
one in which something remains to be done by one or more partiesCo@a Ann. 8§ 13-1-2(b).

MPI and Highland Creek executed the agrednpemportedly assignin§IPI’s rights in
the Contract on September 27, 20The Defendants terminated ther@ract as of the next day.
Because both MPI and Defendants still had remginbligations under the Contract on the day
of MPI's purported assignment tdighland Creek, the Contractmained executory and thus its
non-assignment provision remained enforceable m@#orgia law. Since the assignment to
Highland Creek was invalid, Highid Creek could not later assigights to the Contract to
Forest Creek. Forest Creek therefore cawaldbring a claim for breach of the Contract.

Forest Creek argues on apptat Defendants terminatedetiContract as of September
27, before the assignment, but the recordectdl that the termination occurred effective
September 28. According to the dist court, the parties agreéuhat the termination occurred on
September 28, and an earlier oot of Forest Creek’'s own igf quotes the September 28

termination date. The district court properly dissed Forest Creek’s bigaof contract claim.
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1. CONCLUSION

For the reasons stated above, we affirm te#ridi court’s orders denying Forest Creek’s
motion to remand, granting Defendants’ motionjémgment on the pleadings to the negligent
misrepresentation claim, and granting summadgment to Defendants as to the breach of

contract claim.
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