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UNITED STATES OF AMERICA,
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COURT FOR THE EASTERN
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BRYANT JOHNSON (No. 16-5778),
CHARLES JONES (No. 16-6119),
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Defendants-Appellants.

BEFORE: MERRITT, K ETHLEDGE and WHITE, Circuit Judges.

HELENE N. WHITE, Circuit Judge. Appellants Bryant Johnson and Charles Jones
each pleaded guilty to one count of conspiracgistribute a mixture osubstance containing a
detectable amount of methamphetamine, in viotaof 21 U.S.C. 88 841(a)(1) and 846. In this
consolidated appeal, they both challenge thetanbge and procedurakasonableness of their
sentences. WAFFIRM .

I. Background

Appellants were relatively low-level parijp@nts in a conspiracy to distribute
methamphetamine. Both Johnson and Jones mad\addresses in Pulaski County, Kentucky, to
co-conspirators Brandon Barnes and Raymondlsicahan for the purpose of receiving large
guantities of methamphetamine via FedEx amBlshipments from Las Vegas, Nevada. This
substance was then distributeédroughout Pulaski County. &hconspiracy lasted from

November 2014 until May 2015.
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Jones admitted that he provided multiple addresses to Barnes and McClanahan and that
he distributed between 200 and 350 grams a@higure containing a detectable amount of
methamphetamine. The district court found Joresponsible for about 300 grams. Because
Jones was specifically charged with a violatioat imvolved more than 50 grams of a substance
containing methamphetamine, and admitted hes@ssed that amount, he was sentenced under
21 U.S.C. § 841(b)(1)(B)(viiij. Jones’s presentence report (“PSR”) calculated his offense level
at 23 and his criminal history category as Vguléing in a Guidelines range of 92 months to 115
months in prison. Jones made olgection to his PSR or Guideé#is range. The district court
imposed a sentence of 108 months’ imprisonraedtfour years of supervised release.

Johnson was charged with participating anconspiracy to distribute a substance

containing methamphetamine, 21 U.S.C. 88 811846. The district court found him
responsible for 311 grams, but all agreed tmatwas subject to sgencing under 21 U.S.C.
§ 841(b)(1)(C¥ Johnson provided only one addressBarnes, and was not alleged to have
distributed the methamphetamine himself. teAfresolving multiple objections in Johnson’s
favor, including his objection #i his 2004 conviction for want@ndangerment was not a crime
of violence in light ofJohnson v. United Sates, 135 S.Ct. 2551 (2015), anldat he is therefore

not a career offender, Johnson’s offense level seast 23 and his crimah history category at

! The statutory punishment for Jones’s chdrg#ense is imprisonment for between five
and 40 years, a fine of not more than $5,000,000, amdreof supervised rease of at least four
years. 21 U.S.C. 8§ 841(b)(1)(B)(viii).

2 The statutory punishment for Johnson’s chdrggfense is imprisonment for not more
than 20 years, a maximum fine of $1,000,000, anktast three years olupervised release.
21 U.S.C. § 841(b)(1)(C).
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IV.® Johnson’s Guidelines range was 70 to 87 months of incarceration. The district court
sentenced him to 82 months’ incarceration fanul years of supersed release.

The district court noted that JohnsondaJones were not the ringleaders of the
conspiracy, but emphasized the devastatingaochpf methamphetamine addiction in Kentucky
and the importance of deterring future drudgfitking. The district court also focused on
Defendants’ lengthy criminal histories in pwsing sentences above the midpoint of their
respective Guidelines ranges. téfthe district court asked tlBostic question,United States v.

Bostic, 371 F.3d 865, 872 (6th Cir. 2004hgtructing district courtso ask the parties whether
they have any objections to the sentence) haeifohnson nor Jones objected to their within-
Guidelines sentences.

Johnson and Jones now challenge their seaterms substantively and procedurally
unreasonable. Johnson specifically argues thatigiect court should have sentenced him to 70
months, the low end of his Guides range, and failed to adequgteonsider his mental-health
issues, including diagnoses of Schizophrenia, Bi-Polar Disorder, Post-Traumatic Stress Disorder,
and a history of substance abugenes similarly argues that ttistrict court should have given
him a sentence at the bottom of his Guidelirege, contending that®-month sentence would
have been “sufficient, but not greater than seagy, to comply with the purposes set forth” in
the Federal sentencing scheme. 18 U.S.C. § 3553(@)es also assertstithe district court
failed to adequately considéhe 8§ 3553(a) sentencing factopmrticularly “the nature and

circumstances of the offense ahe history and characteristicstbe defendant,” and “the need

% Johnson also succesy objected to the PresentengiReport’s calculation of his base
offense level. The Presentencing Report erroslgatalculated his offense level as 32, based on
conspiracy to distribute methamphetamine yal}t rather than a substance containing a
detectable amount of methamphetamine. Hieldavel was lowered to 26, and he received a
three-point reduction for acceptance of responsibility.

-3-



Case: 16-5778 Document: 25-2  Filed: 03/01/2017 Page: 4
Nos. 16-5778/6119)nited States v. Johnson, et al.

to avoid unwarranted sentencing disparitieoagndefendants with similar records who have
been found guilty of similar conduct.” 18 U.S.C. § 3553(a)(1) and (6).

II. Analysis

A. Standard of Review

We review sentences for reasonablenéssder a deferential abuse-of-discretion
standard.” Gall v. United Sates, 552 U.S. 38, 41 (2007). As hefpy]here a party has failed to
object to a procedural defect, weview claims of procedural unreasonableness for plain error.”
United States v. Wallace, 597 F.3d 794, 802 (6th Cir. 2010). To succeed on plain error review,
an appellant must show “(1) err@®) that was ‘obvious or clear,” (3) that ‘affected defendant’s
substantial rights’ and (4) thatffacted the fairness, integrity, public reputation of the judicial
proceedings.” United Sates v. Vonner, 516 F.3d 382, 386 (6th Cir. 2008) (en banc) (quoting
United Sates v. Gardiner, 463 F.3d 445, 459 (6th Cir. 2006))A sentence is procedurally
unreasonable if the district court “failed to cdéda the Guidelines range properly; treated the
Guidelines as mandatory; failed to consider the factors prescribed at 18 U.S.C. § 3553(a); based
the sentence on clearly erroneous facts; bedao adequately explain the sentencéJhited
Satesv. Coppenger, 775 F.3d 799, 803 (6th Cir. 2015).

The substantive reasonableness of a senteneeviewed under an abuse-of-discretion
standard. United States v. Curry, 536 F.3d 571, 573 (6th Cir. 2008). A sentence may be
substantively unreasonable if the sentenciogric“imposed a sentence arbitrarily, based on
impermissible factors, or unreasonableighed a pertinent factor Coppenger, 775 F.3d at 803.
“Sentences within a defendant’s Guidelines enate presumptively substavely reasonable[.]”

United Satesv. Pirosko, 787 F.3d 358, 374 (6th Cir. 2015).
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B. Johnson’s Sentence

Johnson asserts that his within-Guidelinestesgce is procedurally and substantively
unreasonable due to the district dmufailure to adequately consideis history ofmental illness
and substance abuse. Johnson concedes tdit ot object to thesentence below and we
therefore review his procedurethallenge for plain errolWallace, 597 F.3d at 802.

Though his brief is anything but clear, Johnsoneapp to argue that thstrict court, in
not considering Johnson’s mentahdss, failed to consider “theature and circustances of the
offense and the history and characteristicsh&f defendant.” 18 U.S.C. 8 3553(a)(1). The
district court, however, considered Johnson’s @emealth issues, a fatiiat Johnson admits in
his brief. Moreover, “within-Guidelines sentesageed not be explained with the same level of
detail as non-Guidelines sentences” and ‘tineerlying inquiry is whther the record makes
clear that the seancing judge . . . was fully aware thfe defendant’s circumstances and took
them into account in sentencing himUnited States v. Judge, 649 F.3d 453, 457-58 (6th Cir.
2011) (alterations omitted). Thiecord shows that Johnson’'sP8icluded a discussion of his
mental-illness diagnoses, that his counsel and the Government’s counsel discussed Johnson’s
mental-health issues during his sentencing heaaind,the district court ated “we’re going to
get you some mental health treatment” ancluded a recommendation in the sentence that
Johnson participate in mental-health progranR. 246, PID 775. Thalistrict court also
repeatedly discussed Johnsonibstance-abuse history, and reqdiJohnson’s participation in
a substance-abuse treatment program as part of his sentence. Thecdistristas thus clearly
aware of Johnson’s circumstances and did not plaimlin its considerain of Johnson’s mental

health.
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Johnson’s substantive reasonabgsnehallenge also fails. rBt, much of his argument
focuses on the district court’'s alleged failume adequately consider his mental-health and
substance-abuse issues. Additionally, Johnsgmearthat a 70-month sentence would have been
“more substantively reasonable” than the 82-hosgntence he received. Johnson Br. at 25.
However, district courts have broad sentegailiscretion, and we do not review for whether a
particular sentence would be “neoreasonable” than that impodeyl the district court. Rather,
Johnson must show that the district courtedc“arbitrarily” or “unreasonably weighed a
pertinent factor” in imposing his presumptiyelreasonable, within-Guidelines sentence.
Coppenger, 775 F.3d at 803.

Johnson is unable to rebut the presumptionreEsonableness, as the district court
thoroughly balanced Johnson’s criminal higiothe seriousness of his offense, and the
methamphetamine problem in Kentucky againdigating factors such as his mental-health
issues, limited role in the conspay, and past ability thold a steady jobAlthough the district
court noted that Johnson was aatingleader of the conspiracy, it found that Johnson’s criminal
history and the devastag effects of methamphetamine actdin in Kentucky and consequent
need to deter future drug trafficking outweighied mitigating value of Johnson’s limited role in
the conspiracy.

The district court thus did not abuses itliscretion in imposing Johnson’s within-
Guidelines sentence.

C. Jones’s Sentence

Jones likewise argues that his within-Gelines sentence is procedurally and

substantively unreasonable. Jsmencedes that he made noeatipns below and our review of

the procedural reasonableness afdentence is for plain errowallace, 597 F.3d at 802. Jones
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argues that his sentence is pehoelly unreasonable because th&trat court failed to consider
the first and sixth § 3553(a) factors, and did respond to Jones’s argument that a 92-month
sentence would have been sufficient but nottgreahan necessary to achieve Federal sentencing
goals. Jones asserts that his eeo¢ was substantively unreasopathlie to its “extraordinar(y]
length.” Jones Br. at 24.

Jones’s argument that the district court fhite consider his specific characteristics as
required by § 3553(a)(1) is meritless. 18 U.S8C3553(a)(1). Firstprior to discussing the
8 3553(a) factors, the district cowtated that it “looked carefulat [Jones’s] presntence report,
listened carefully to what the lawyers have said and listened carefully to what [Jones] said[.]”
R. 282, PID 1021. The district court then highlegghthe seriousness of Jones’s offense and the
rampant methamphetamine addiction in KekycJones’s history of substance abuse, and
Jones’s lengthy and violent crimal history which includes ¥e separate domestic-violence
incidents. The district coudiso expressly acknowdged an obligation to “think long and hard
about the person standing in front of [it,] . .ndluding] the nature ancircumstances of kind of
what [Jones has] done specifically.” R. 282DRI026. After it “considexd all the different
options” available, the district court condkd that “a significant p®d of incarceration,
followed by a period of supervision is most appraig;, given the seriousness of this offense.”
R. 282, PID 1029. Jones has thusethto show that the disti court's congleration of
§ 3553(a)(1) was plainly inadequate.

Jones’s assertion that the district court cati@a plain error by failing to consider his
disparity argument similarly reses the mark. Section 3553(a)(éjuires a district court to
consider “the need to avoid unwarrantediteace disparities among defendants with similar

records who have been found guilty of similanduct.” 18 U.S.C. § 3553(a)(6). Jones argues
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that because he and Johnson were guilty of similar conduct, he should receive a 92-month
sentence in order to minimize the dispariigtween their sentences. Section 3553(a)(6),
however, “is designed to ensure nationallyiform sentences among like offenderdJnited

Sates v. Houston, 529 F.3d 743, 752 (6th Cir. 2008). Jones’s argument is therefore unavailing,
as the concern was satisfied by the district t®umposition of a withinGuidelines sentence.

Id. (“Since the District Judge oectly calculated andarefully reviewed the Guidelines range,

he necessarily gave significant weight andhsideration to the neetb avoid unwarranted
disparities.”).

Additionally, a district court mayexercise its discretionnd consider a defendant’s
sentence in light of a edefendant’s sentencéJnited States v. Smmons, 501 F.3d 620, 624 (6th
Cir. 2007). However, “discretionary factors aré eeen appealable wheinscretion is requested
and the judge refused . . . so long as the judgecafated his discretion to downwardly depart.”
Id. at 624. Here, both Johnsondathe Government addressed 8entencing disparity between
Jones and Johnson, the district court emphasized ttaefully listenedo the arguments, and it
clearly considered the supporting evidenaad alJones’s circumstances in determining its
sentence. See Vonner, 516 F.3d at 387 (stating that whandistrict court applies a within-
Guidelines sentence, “the question is whetherrdtord makes clearahthe sentencing judge
listened to each argument, considered sgporting evidence, was fully aware of the
defendant’s circumstances and took them Batoount in sentencing him”) (internal quotation
marks omitted). The record shows that thestrdit court sufficiently considered this
discretionary factor, and there wiasis no clear procedural error.

Jones also asserts that his sentence waguoally unreasonable because the district

court did not discuss why a 108-month sentewes appropriate rathdghan the 92-month
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sentence sought by Jones. This argumentssipported; as discussedoae, the district court
emphasized Jones’s significant and violent crimmsiory and the seriousness of his offense in
explaining its imposition of a 108-monthrdence. There was no plain error.

Finally, Jones argues that hesntence is substantively unreasonable. Jones’s primary
argument is that his sentence is “substantivelgasonable due to its lengthJones. Br. at 24.
However, Jones’s within-Guidelines semte is presumptively reasonablénited States v.
Carson, 560 F.3d 566, 587 (6th Cir. 2009Asserting that a withiGuidelines sentence is too
long is insufficient to rebut the gsumption of reasonableness; Jonaist show that the district
court acted “arbitrarily” or “unreasably weighed a pertinent factor.Coppenger, 775 F.3d at
803. To the extent that Jones suggests higesee is substantivelynreasonable due to its
disparity from Johnson, it is well-established thiffierent criminal histaes is one of “a number
of factors [that] mightesult in legitimate co-defendant disparitie<Carson, 560 F.3d at 586.
Indeed, while Jones received a longer sentémae Johnson, each was sentenced slightly above
the midpoint of their respective @Glkelines range. The only reasdones’s sentence is higher is
because of his more significant criminal higtanot because he was treated unreasonably by the
district court. We thereforeonclude that Jones’s sentene&s substantively reasonable.

I1l. Conclusion

For these reasons, we-FIRM the sentences of Johnson and Jones.



