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McKEAGUE, Circuit Judge. Defendant Aso Pola, a citizen of Canada and lawful
permanent resident of the Unit&thtes, was sentenced in Febru2®g0 to 46 months in prison
after being convicted of oneognt of possessing oxycodone witheint to distribute. He was
released from prison in September 2012 abecause his conviction subjected him to
deportation, he assented to removal to Canadatlae month. Pola continues to be aggrieved
and seeks relief from the collatecainsequences of his conviction.

The case has had a tortured procedurabtyishaving already beerisited twice by the
Sixth Circuit in an untimelyro se appeal and in § 2255 proceedingee Pola v. United States,

778 F.3d 525 (6th Cir. 2015). Now before the coamtdelayed direct apal of his judgment of
conviction, Pola contends he wasel effective assistance odunsel in the triacourt in two

ways. The existing record fails to show entitent to relief on either of Pola’s ineffective-
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assistance theories, despite the additional factual development afforded by earlier § 2255
proceedings. Accordingly, the district court’'s judgment is affirmed.
|. BACKGROUND

Pola was born in Iraqg, but is a citizen of Canada. On January 6, 2009, a federal grand
jury indicted Pola and charged him with knogly and intentionallypossessing oxycodone with
intent to distribute itjn violation of 21 U.S.C. § 841(a)(&nd (b)(1)(C). At the time of the
indictment, Pola was in the United States asvulapermanent resideiaind living in Louisville,
Kentucky, with his wife and twehildren, all of whom are U.Sitizens. On September 21,
2009, Pola entered aford pleal declining to admit guilt, but conceding that the government
had sufficient evidence for a jury to find him guilby the charged offense. On February 16,
2010, the district court sentenced him to 46 mdntiwarceration and three years’ supervised
release. On April 19, 2010, slightly more thauo months after the judgment was entered, Pola
filed a pro se notice of appeal. A panel of tosirt dismissed Polaappeal as untimely.

On August 5, 2011, Pola filed a motionuacate his sentence under 28 U.S.C. § 2255,
alleging that his counsel was inegtive for failing to fie a notice of appeal, among other claims.
The district court denied the motion in Jarpu2014, holding that Pola had failed to show
deficiency in counsel’s performance. On appagbanel of this coustacated the order denying

relief and remanded the matter to the disttimtirt for an evidentiary hearing on the question

1 In North Carolina v. Alford, 400 U.S. 25 (1970), the Cougcognized that a defendant
may rationally and validly waive his right taar and knowingly consent to the imposition of
punishment for a charged offense notwithdiag his inability or unwillingness to admit
participation in the crime. Pola decided to plead urdlésrd because he was addicted to
oxycodone at the time of the cgad conduct and had no recollectmfrthe relevant events, and
because he and his attorney acknowledged ttleatgovernment’s evidence was sufficient to
warrant a jury finding that he waslilty of the charged offense.
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whether Pola’s counsel rendered ineffective stasce by failing to file a notice of appeal at
Pola’s requestPola, 778 F.3d at 535-36.

Meanwhile, in September 2012, Pola hadnpteted his prison sentence, had been
released from the custody of the Bureau of Prisand had been deported to Canada. Still, Pola
persevered in pursuit of his remedies. On rentanithe district court, an evidentiary hearing
was conducted in November 2015. In July 2016,dburt issued an opinion and order finding
that Pola had requested counsel to file an apged counsel failed tdo so. Concluding that
Pola had been denied effective assistance of ebumghis respect, thcourt granted Pola’s §
2255 motion, vacated the originadgment, and ordered entry of a new judgment (re-imposing
the forty-six-month term of imprisonment and ngtithat the term had alady been served), so
that Pola could perfetis right of appeal.

Represented by different counsel, Pola timely filed this appeal, asserting two challenges
to the validity of his plea-basembnviction. Due to @unsel’s deficient adee at the time he
entered his plea, Pola contends he was ddnge8ixth Amendment right to effective assistance
of counsel in two additional ways. As a conseupae Pola further contends, the waiver of his
right to trial was not “knowing and intelligenind he was therefore denied due process, as
guaranteed by the Fifth Amendment. Pola contérashould be allowed to withdraw his plea
and face re-prosecution in the hope of undoingtimiction that triggered his deportation.

[I. ANALYSIS

A. Standard of Review

Pola asserts claims for relief under both the Fifth Amendment and the Sixth Amendment.
The relief requested is the same under bothriggo In practical effect, the two claims are

redundant. Granted, Pola’s waiver of rights isvadid if it is shown not to have been “knowing
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and intelligent.” But Pola’s waiver is allegédl have been not knowing and intelligent due to
counsel’'s deficient representationif Pola is able to prevaibn either ineffetive-assistance
theory—showing deficient performanaad prejudice—he will obtairthe relief he asks for,
irrespective of higntitlement to relief on the Fifth Amen@mt due process theory. Conversely,
the notion that Pola could prail on his due process theonyjthout first showing ineffective
assistance of counsel is implausikinder the facts of this cas&ee Hill v. Lockhart, 474 U.S.
52, 56-57 (1985) (recognizing that a defendant pleads guilty on the advice of counsel may
only attack the “voluntary and intelligent charatif the plea by showing that counsel’'s advice
was not “within the range of corafence demanded of attorneys in criminal cases.”). Hence, we
focus on Pola’s ineffective-assistance claim.

The relevant standards govemian ineffective-assistancearh are succinctly stated in
Lafler v. Cooper, 566 U.S. 156 (2012), as follows:

Defendants have a Sixth Amendmeghtito counsel, aght that extends
to the plea-bargaining procesMissouri v. Frye, 566 U.S. 133, 140 (2012%e
also Padilla v. Kentucky, 559 U.S. 356, 373 (201@jtill v. Lockhart, 474 U.S. 52,
57 (1985). During plea negotiations defemidaare “entitled to the effective
assistance of competent counseMcMann v. Richardson, 397 U.S. 759, 771
(1970). InHill, the Court held “the two-pa#ftrickland v. Washington [466 U.S.
668 (1984)] test applies to challengts guilty pleas based on ineffective
assistance of counsel.”Hill, 474 U.S. at 58. The performance prong of
Strickland requires a defendant to show “thadunsel’s representation fell below
an objective standard of reasonableneskd”at 57 (quotingtrickland, 466 U.S.
at 688).

* % % %

To establishSrickland prejudice a defendant mu&how that there is a
reasonable probability that, but for courselnprofessional errors, the result of
the proceeding would have been differen&trickland, 466 U.S. at 694. In the
context of pleas a defendant must show the outcome of the plea process would
have been different with competent adviGee Frye, 566 U.S. at 148 (noting that
Srickland’s inquiry, as applied tadvice with respect tplea bargains, turns on
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“whether ‘the result of the proceadi would have beedlifferent” (quoting
Strickland, 466 U.S. at 694)ee also Hill, 474 U.S. at 59 (“The . . . ‘prejudice’
requirement . . . focuses on whethesumsel's constitutionally ineffective
performance affected the outcome of the plea process’Hilllnwhen evaluating

the petitioner’s claim that ineffective assistance led to the improvident acceptance
of a guilty plea, the Court required thmetitioner to show “that there is a
reasonable probability that, but for coursedrrors, [the defendant] would not
have pleaded guilty and would have insisted on going to tribid.

Id. at 162—63.

In this appeal, Pola idengs two distinct ways in whit counsel’s representation fell
below Srickland’s objective standard okasonableness, to his detrirherrirst, Pola contends
attorney Fred Partin failed to advise himtbé immigration consequences of his guilty plea.
Second, Pola contends counsel failed to acdyradvise him of the likely duration of his
sentence.

B. Immigration Consequences

As a consequence of hislford plea to the drug-traitking charge, Pola now
acknowledges that, beingcdizen of Canada, he was subject&portation after his conviction.
Implying that he did not know this at the timetbé plea hearing, Pola contends the record fails
to show that either his attorney or the caadlvised him that such immigration consequences
would flow from his conviction. CitingPadilla v. Kentucky, 559 U.S. 356 (2010), Pola contends
this failure shows he was denied effective stasice of counsel at the time of the plea.

In Padilla, the defendant Jose Padilla had pdedalty to a drug-trafficking charge and
then faced deportation as a consequencestdte-court post-conviction proceedings, Padilla
challenged his conviction, alleging that his atgy did not advise him of the immigration
consequences of his conviction. But for this deficiency, Padidged, he woulahot have pled

guilty, but would have insisted ayoing to trial. The Court held these allegations made out a
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facially valid ineffective-asstance claim, holding that “catitsitionally competent counsel
would have advised him that his conviction éisug distribution made him subject to automatic
deportation.” Id. at 360. The Court remanded the matteth& state courts for development of
the facts.

Padilla was decided one month after Palas sentenced. But the ruleRddilla applies
in this case because Pola’s canicin has not yet become firfal.Here, as inPadilla, Pola
challenges the adequacy of coufssadvice regarding immigrat consequences. The issue is
raised for the first time in this, Pola’s delayetedt appeal. Pola coades he knew there would
be immigration consequences, but claims Hisraey did not advise him that the conviction
would subject him to automatic deportation. Rmdarectly argues that theanscript of the plea
hearing includes no indication that his attorney expressly advised him tiAdtdngsplea would
subject him to deportation. However, the issue wesectly raised at the plea hearing by the
Assistant U.S. Attorney, who advised the distdourt that Pola “knows that . . . deportation
proceedings are going to be initiated against’rafter sentencing. R. 70, Plea Hrg. Tr. at 36,
Page ID 282. In fact, the AUSfurther advised the court th&ola’s Canadian passport had
already been surrendered to U.S. ImmigmatCustoms and Enforcement (“ICE”) Agent Tom
Perryman, who was present in the courtroobespite these acknowledgements that Pola was

aware of the specter of deportatj neither he nor his attornegised any question, concern or

2 The holding ofPadilla does not apply retroactly to convictions that had become final
beforePadilla was decided.Chaidez v. United Sates, 568 U.S. 342, 344 (2013). Due to the
unusual procedural history of thisise, Pola’s direct appealssll pending, and his conviction
has thus not yet become “final3ee Beard v. Banks, 542 U.S. 406, 411 (2004) (“[C]onvictions
are final for purposes of retroactivity analysis wiles availability of direct appeal . . . has been
exhausted and the time for filing a petition foritwaf certiorari has eleged or a timely filed
petition has been finally denied.”) (internal quaia marks omitted). It follows that the “new
rule” of Padilla does apply even though Polaattorney could hardly have known at the time of
the plea hearing in September 2009 that effeatdpresentation necessarily included the duty to
advise Pola of the immigrath consequences of his plea.
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objection in the plea hearingHence, although counsel did nexplicitly advise Pola on the
record during the plea hearingatthe would be subject to automatic deportation, the conclusion
is inescapable, and unrefutedattifola was advised that fpkea would implicate deportation.

The issue was also apparent, albeit not deleloped, at Pola’s seencing hearing. Yet,
again, Pola did not object tine prospect of deportation aentencing either. Nor did his
attorney. In fact, ICE Agent Perryman wais hand again during the sentencing hearing on
February 16, 2010, to take Pola into custddye were not sentenced to a prison term with the
Bureau of Prisons. The issue of deportatiocab®ge moot, for the time lmg, when the district
court sentenced Pola to 46 months in prisotheatow end of the advisory Guidelines range.

Pola served his sentence and was relefisedthe custody of the Bureau of Prisons on
September 4, 2012. Two weeks later, he wa®veh by ICE to Canada, when Pola declined to
contest deportation. lte meantime, his original appealdnaeen dismissed as untimely and he
had filed his § 2255 motion to vacate his sentence. Pola’s 25pagemotion for relief under
§ 2255, filed on August 5, 2011, asserted five grodadeelief, including two theories based on
ineffective assistance of counseHowever, the motion contaideno allegation of deficient
advice concerning immigration consequences. e Tistrict court demd relief on all five
grounds, adopting the magistrate judge’s repnd recommendation over Pola’s objections.

Pola preserved his right to appeal theideof § 2255 relie—by objecting to the report
and recommendation—but only asaoe ruling: the district coust’denial of his request for an
evidentiary hearing. Pola did in fact app#as ruling and did previon appeal. The matter
was remanded for an evidentiary hearing, but the scope of the hearing was limited to the question

whether counsel was ineffective for having failedil® notice of appeal on Pola’s behalf. The
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district court conducted an evidery hearing and granted reljegffectively restoring Pola’s
right of appeal. Hence, this appeal.

This review of the procedural history brings to the point: Pola’s opening brief in this
appeal, filed more than six yeafer his sentencing and nearbuf years after he was deported,
is the first mention of his diggasure over counsel’s failure aolequately advise him about the
immigration consequences of his plea. The isstehaving been raisduefore, the claim finds
little support in the exigtig district court record. Not surprisingly, Pola’srgument on appeal is
based almost exclusively on tfeeial similarities between meralegations in this case and in
Padilla. The record is devoid of @ict factual support for the allegati that attorney Partin did
not advise Pola, or advised him erroneously, ablbeatimmigration consequees. Both Pola’s
affidavit and Partin’s affiday; filed in connecn with the 8§ 2255 motion, are silent on the
issue. Nor did testimony receivad the evidentiarjhearing touch on the issue. And although
there is no direct evidence that Padid so advise Pola, all relant indications, summarized
above, show that Polaas advised that deportation wasoming as soon as his term of
imprisonment was completed. Caahfor the government so adwisehe district court in Pola’s
presence at the plea hearing. t, Y@ question, concern or objeet was heard from Pola or his
attorney. Moreover, Pola’s own testimony a §12255 evidentiary heag strongly suggests he
knew he would be subject to deportation aftisr prison sentence was completed, but hoped he
would be sentenced to time served, and waeldeleased and granted permission for voluntary

departure to Canada.

% Despite the novelty of the issue, Pola irssi$tat the record is adequately developed,
due to the prior § 2255 proceedings, to enable a rulirthisimeffective-assistance claim at this
time.

-8-



Case: 16-6295 Document: 22-2  Filed: 07/21/2017 Page: 9
Case No. 16-629%nited Satesv. Pola

Pola’s best argument asks the court to drawnfarence that simply is not justified. He
contends that Partin’s evidefsurprise” about tB presence of ICE At Perryman at the
sentencing hearing warrants easonable inference that Partin was not aware, and had not
advised Pola, that he would be subject to deporta A fair reading oPartin’s testimony at the
evidentiary hearing and his colloguwgth the court at the start tie sentencing hearing indicates
that his surprise was not related to the peat of deportation as a consequence of the
conviction. Rather, Partin was surprised by plossibility that Pola would be taken into ICE
custody immediatelyf, as Partin had hoped, Pola was @itlsentenced to time served and
released, or sentenced to a lantggm but releasedending self-surrender to the Marshal at a
later date.

Partin thus appears to have miscalculatee likelihood of Pola’'s release from the
courtroom after sentencing and the potential inence of ICE involvementNevertheless, the
possibility of imminent deportation quicklyebame moot when the district court imposed a
prison sentence of 46 months, declined tovalkelf-surrender, and committed Pola to the
custody of the Marshal for transfer to the & of Prisons. In other words, Partin’s
misunderstanding and misadvisement of Pola abmatlikelihood of his being released after
sentencing—even if suggestive dgficient performance—had no aat prejudicial effect on his
immigration status because Pola was committed to the custody of the Marshal, AioPtREs
immigration status and the matter of his deportation would then remain dormant until he was

released from the custody of the Bureau of Pesmme thirty-one months later.

* Insofar as Partin’s miscalculation regaglithe likelihood of a Hew-Guidelines prison
sentence contributed tuis surprise, his error is addresdszlow in relation to Pola’s second
theory of ineffective representation.
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Pola has thus failed to identifgdts that satisfy either prong of t&eickland ineffective-
assistance standard. He has pnotthe present record, pointedetddence, beyontdis own bald
statement, that Partin failed to advise himdusviction would result in his deportation. Nor has
he shown prejudice. He has not shown how naaairate advice by Partin about the likelihood
of his release from the courtroom after senten@migich did not in fact have any impact on his
immigration status) would hawadtered his decision to waiveshiight to trial and enter aiford
plea. That is, if, as his own testimony indess Pola was aware that his conviction would
subject him to removal, voluntary or not, therencs apparent reason torwlude that Partin’s
having more clearly advised him that he migidt be released fronthe courtroom after
sentencing would have made a difference.

To show the requisite prejudice, Polas obliged to show there was a reasonable
probability that, but for counsel’'s ersp he would not have entered thiéord plea and would
instead have insisted on going to triaHill, 474 U.S. at 59. The Supreme Court recently
clarified this standard ilhee v. United Sates, 137 S. Ct. 1958 (2017), tiag that the inquiry
demands “a case-by-case examinatiorthef totality of the evidence.”ld. at 1966 (internal
guotation marks omitted). The Court elaborated:

“SurmountingStrickland’s high bar is never an easy taskadilla v. Kentucky,

559 U.S. 356, 371 (2010), and the strong societal interest in finality has “special

force with respect to convictions based on guilty pleddrdited Sates v.

Timmreck, 441 U.S. 780, 784 (1979). Coudbould not upset a plea solely

because ofpost hoc assertions from a defendaabout how he would have

pleaded but for his attorney’s deBaicies. Judges should instead look to
contemporaneous evidence to substantiatefendant’s expressed preferences.

Lee, at 1967. Thd.ee Court went on to grant relief for ke reasons: it was undisputed that

Lee’s counsel had erroneously advised him tmatwould not be gmrted; deportation was
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clearly the determinative issue in Lee’s decision to plead guilty; and both Lee and his attorney
testified that Lee would have gone to trial if he had known abeuteportation consequences.

Here, in contrast with the substantgidence presented iee, we haveonly Pola’spost
hoc assertions. Here, for the first time in hiplyebrief, we have Ha’'s argument that the
government’'s case was hardly insurmountable #rad he could have asserted substantial
defenses to the charged offense. Even assuming Pola’s attorney’s advice was deficient, the
record simply does not establish, by contempeoais evidence, that Pola would not have
entered thelford plea had he known that he would not be sentenced to time served and would
not be granted opportunity for voluntary departure to Canada.

In sum, the record is devoid of evidemagpporting Pola’s claim that he was denied
effective assistance of counsel based on inade@avisement of immigration consequences.

C. Length of Sentence

Pola’s second ineffective-assistance claim also suffers from infirmities. Pola contends
his attorney overestimated thkdlihood that the distti court would impose a below-Guidelines
sentence and led him to believe he would bees®eid to a prison term of only nine months and
be released from the courtroom. This contentioes enjoy some support in the record. At the
time of the plea hearing, Pola’s attorneydile motion for Pola’s tease pending sentencing,
stating that the parties contplated a potential sentence tifne served. Counsel for the
government expressly disavowed this statenmnthe record in the @ hearing. Yet, the
statement does substantiate Pola’s position Ptaatin led him to believe his prison sentence
would be shorter thanttirned out to be.

On the other hand, at the saplea hearing, Polaaid: (1) he undetmod that his plea

subjected him to the possibilityf a maximum prison term of emty years; (2) that he had
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“studied” the Sentencing Guililees and “absolutely, 100 perdérunderstood them; (3) he
understood that the court was not bound by angeagent between the parties as to what the
sentence should be; (4) that no one had forced or coerced him to edtdorttiplea; and (5) he
understood that, once accepted, his plea could neithdrawn except upon a showing of a fair
and just reason. Further, at the sentencirayihg, neither Pola ndnis attorney lodged any
objection to the advisory Guideés range of 46 to 57 montlpoposed in the presentence
report; neither the AUSA nor Ros attorney preséed persuasive grounds for departure or
variance from the Guidelines range; and eveerahe sentence was tentatively announced and
the court invited any final objections, neither Pota his attorney stated any objection. At no
time did Pola move for leave to withdraw his plea.

Pola did raise this issue ms § 2255 motion, alleging hecedved ineffective assistance
in that he was erroneously led to believe a sentence to time served fagsaacbmpli.” In
support, Pola attached to his motion a copy tdtir from attorney Rtin to the AUSA just
before the plea hearing, explainingyMPartin anticipated sentence to time sged. This theory
was also supported by Pola’s affidavit, statthgt he and Partin both believed he would be
sentenced to time served. Attorney Partin faedaffidavit as well, buit did not touch on the
nature of his communications with Potyarding the likely length of sentence.

Eventually, Pola was granted avidentiary hearing, where bd@ola and Partin testified.
Pola testified that when he entered his pleayas his understandinthat there was a plea
agreement, that he would be sentenced to timeedeand that he would k@dlowed to return to
Canada on his own. Pola said tiglerstanding was based on whatdtiorney told him. Partin
testified that he had been practicing lawcsiri971 and had represented criminal defendants in

hundreds of cases during that period. Partitifies that he thought hbad a very persuasive
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argument that Pola should cante to be released and under suiseon after sentencing. When
he counseled Pola regarding thiéord plea, Partin said it was his “expectation and belief” that
Pola would be sentenced to time served. He Baitbld Pola that this was his belief and he
thought he had an excellent argument, but thatactual sentence might be different. This
continued to be Partin’s belief at the timesaintencing until it became apparent that an ICE
agent was present to arrest Pola in the eventligtrict court did notcommit him to the custody

of the Bureau of Prisons. Partin thought thigedepment altered the chances that Pola would be
released after sentencing. He therefore mdweed brief continuance, so Pola could get his
affairs in order and to otherse explore the issue beforengencing, but his motion for a
continuance was denied.

Thus, in contrast with Pola’s first ineffeathassistance claim, thecord of district court
proceedings gives a fairly clepicture of many facts material tos second claim (particularly
the deficient performance prong), especiallyaagmented with the ¢g&8mony elicited in the
evidentiary hearing. Yet, the more fully deayged record does nonhdermine the conclusion
that Pola has still failed tdhew that his attorney’s performeasmwas constitutionally defective in
the ways now asserted.

Granted, both Pola and Partin were undisgutedrprised and upset about the sentence
imposed. And Pola may have been genuinellediby Partin’s opinio about the likelihood of
a lenient sentence. Partin’stienony is undisputed, hawver, that, while héold Pola this was
his belief, he also told Pola the actual sentanight be something different. Further, Pola was
alerted to the government’s objien to Partin’s suggeisin of a sentence tthme served at the
plea hearing. This possibility of a different caine was made even deaby the district court

during the plea colloquy. Pola’s hopes for a lengantence were disappointed, but the longer-
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than-expected within-Guidelines sentence can hardly be deemed to have automatically
transformed th&lford plea recommendation into objectiyalinreasonable advice—especially
given the “strong presumption” ofasonableness that applies urtteickland, 466 U.S. at 689.

The plea hearing colloquy also revealsattiPola understood, notwithstanding his
attorney’s questionable advice about the likely length of sentence, that there was no agreement
about the appropriate sentence; that the disjudge would be responsible for imposing the
sentence after a presentence report was prepamsrtordance with the Sentencing Guidelines;
and that he could be sentenced to a prison term of up to twenty years.

When an ineffective-assistance claimbesed on misleading information regarding the
consequences of a plea, a prgplea colloquy is geneltg deemed to cure any misunderstanding
the defendant may have had about the consequences of th&pleg.v. United Sates, 651 F.
App’x 405, 410 (6th Cir. 2016) (citinamos v. Rogers, 170 F.3d 560, 565 (6th Cir. 1999)).
The court’s proper advisement nfhts is thus deemed to “feclose” any shoimg of actual
prejudice attributed to counsel’s erroneodsiee, because the defendant is deemed bound by his
statements in response to the court’s inquidy. Otherwise, the plea colloquy process would be
rendered meaningless if a defendant could reopemettord by later asserting that actually, he
misunderstood Ramos, 170 F.3d at 566.

And even if attorney Partin’s communicatit;mPola of his expectian that he would be
sentenced to time served were deemed objectivelyasonable, the recasddevoid of evidence
tending to support a finding @rickland prejudice. To establish ggudice, Pola must show a
reasonable probability that, but for his attornayseasonable assessment of the likely length of
sentence, he would not have entered #itord plea. Again, this assessment requires

“examination of the totality of the evidencelee, 137 S. Ct. at 1966. Among the relevant
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circumstances, the reviewing court considers hdrethe defendant had a viable defense, as well
as the respective consequences ajreviction after trial and by plea.

The record simply does not support a finding of a “reasonable probability” that Pola
would have chosen to go to trial but for coelfss questionable advice. In the evidentiary
hearing, Pola was not asked whether, and did stfytehat, he would have insisted on his right
to trial if he had known he woulde sentenced to more than nimenths in prison. Nor has he
made such an assertion by way of affidavitithough Pola, due to his drug addiction, had no
recollection of the events that resulted in thagdirafficking charge against him, both he and his
attorney acknowledged in the plea hearing thatgovernment had enough evidence—including
testimony, audio-recording, and phone records of a confidentiamafd—to convict him. By
all appearances, there was nothing for Pola to gaihmuch to lose hpsisting on a trial.

Lacking evidentiary supporfola tries to make his aim based on argument, citing
several reasons to conclude it would have bewona for him to go to trial if he had known he
faced the possibility of a prison term longer timame months. Despiteis concessions about the
strength of the government’s proofs in the phearing, Pola now argues that the government’s
evidence is “hardly insurmountable,” that the addicording is “Wtually unintelligible,” and
that the confidential informant’s credibility calihave been impeachable. He points out that he
has never admitted guilt and now characterizeséif as “an innocent man proclaiming his own
innocence.” Further, Pola nowontends that the collateral consequences of permanent
banishment from the United States and separditam his wife and children represented strong

incentive to take a chance in trial.
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Again, these are precisely the kinds of unsupporfamt “hoc assertions” and mere
“expressed preferences” we are adjured tongmo favor of “contemporaneous evidencé.ée,
at 1967. In the end, Pola has failedrtake his case based on evidence.

[Il. CONCLUSION

The procedural history of this case makes for a convoluted analysis. Ultimately,
however, it is abundantly clear thegppellant Pola has, on the mesrecord, failed to carry his
burden on either prong of tif&rickland standard that applies to the two ineffective-assistance
claims asserted in this delaydatect appeal. It ganot be denied thateportation is, under the
circumstances, a regrettably harsh consequené&wlafs conviction, but he has failed to show
that any wrong is attributable deficient representation Qyis attorney. Accordingly, the

district court’s judgment iI8AFFIRMED.
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