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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

RODDY LYLES, Executor of the Estate of Pat Lyle$, F"‘ED
JANICE N. COPE, CHARLESS. STORY, and CINDY ) Aug 08, 2017
STORY (16-6346); WILLIAM RALPH CLIFT, ) DEBORAH S. HUNT, Clerk

CLINTON CLIFT, JR., BARBARA CLIFT, and)

JUDITH BENNETT CUFT (16-6347), )
)
Plaintiffs-Appellants, )
v ; ON APPEAL FROM THE
' ) UNITED STATES DISTRICT
RDP COMPANY; LAFARGE WEST ) g%yrg-lrcl':rocl)qFleEEN\'/rvE SIERN
INCORPORATED, )
)
Defendants-Appelled46-6346/6347), )
)
MARTIN MARIETTA MATERIALS, INC., )
)
Third PartyDefendaniAppellee (16-6346/6347), )

BEFORE: GIBBONS, COOK, and GRIFFIN, Circuit Judges.

JULIA SMITH GIBBONS, Circuit Judge. Between 1967 and 1977, two families—the
Storys and the Clifts—entered into a series of mineral leased-vatlonia Valley Quarries, Inc.
(FVQ). The leases allowed FVQ to quarry Istene from the Storyra Clift properties in
Caldwell County, Kentucky. The operative leasesre subsequently assigned to the RDP
Company (RDP) and quarry operations were eaggd to Lafarge West, Inc. Beginning in
2013—more than thirty-five years after the mastent leases were exged—the Storys and
Clifts stopped accepting royalty payments from RDP. The families then brought independent

actions, now consolidated on appeal, raisingh@wus claims against RDP and Lafarge and
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seeking a declaration that the operative leasesno longer valid. Because these claims are
either waived or without merit, we affirm thdistrict court’'s grant osummary judgment to
defendants and deny the pending appellate motion to dismiss as moot.

l.

A.

At some point prior to 196/FVQ established a limestone quarry in Caldwell County,
Kentucky. FVQ expanded the quarry throughtig 1960s and 1970s by entering into mineral
leases with adjacent landowners, including the Storys and the Clifts. By January 1986, however,
the quarry was in a state disarray and on the verge of closingt this point, the quarry and all
associated leases were assigned to Rock Puastucts, a general partship, in exchange for
$450,000. The partnership immediately invesapgroximately $2 million to make the quarry
operational and then ran the quafoy the next eleven years, reinvesting all net income into
guarry operations.

In 1997, Rock Dust Products assigned the gquigases to RDP, a business trust. RDP
immediately subleased its rights time quarry to Martin Marietta Materials, Inc. In exchange,
Martin Marietta agreed to pay RDP a grosgaity of 30.33¢ per ton dimestone removed until
April 30, 2007, the greater of 30.33¢ or 4.5% of tteMarietta’s averageetail price per ton
removed between April 30, 2007, and April 30, 2027, and the greater of 30.33¢ or 4.0% of
Martin Marietta’s average ratgrice per ton removed afteéApril 30, 2027. RDP remained
responsible for paying rents, rdiyas, taxes, and other chargaessociated withhe quarry. In
December 2011, Martin Marietta assigned its sublemakafarge West Inc. Lafarge continues to

operate the quarry today.
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In order to remove limestone from the quatrgfarge must drill and blast stone from the
quarry walls. Normally, thisolbse stone is immediately presed through a machine known as
a primary crusher. Large boulders, however, ninesbroken down further before they can be
run through the crusher. Lafardeeps these boulders iretquarry—segregated by lease—for
anywhere from six to twenty-four months until there are enough to justify the expense of the
equipment required to break them down. Aftex boulders are broken down, Lafarge runs them
through the primary crusher and pays mytalties on the resulting limestone.

B.
1.

In 1967, Jewell Story executed a lease granfW@ the right to “all the merchantable
limestone rock and other kindred substancesinder and upon” a 132.4 adract of land that
he owned in Caldwell County, Kentucky. DE 81Pége ID 1969. FVQ aged to pay Story 5¢
per ton for the first 2,000 tons, and 3¢ for eadudlitional ton, of limestone removed from the
property each month, with a guareed minimum montlyl royalty of $40. If FVQ installed
certain facilities on the property, Story waditeed to an additional $150 per month. Story
retained the right to “all cedar timber on themises,” so long as removing that timber did not
interfere with quarry operationdd. at 1971. The lease had a five-year term with an option for
additional five-year terms if FVQ “well anduly kept and performed” the “stipulations,
covenants and agreentghin the lease.ld. FVQ could terminate the lease at the end of any
month by written notice and a $250 payment. Stowyld declare a “forfeite” if FVQ failed to
make royalty payments for six consecutive montthen Jewell Story died in 1970, he devised
his interest in the lease toshthildren: Charles Story, Jani€epe, and Pat Lyles. In 1972, the

children and their spouses signed a second lgiisé-VQ that mirrored the 1967 lease’s terms.
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In 1977, FVQ sought to standardize its outdiag leases. The parties entered into a
third lease, dated August 1, 197%RAat again granted FVQ theght to “all the merchantable
limestone rock and other kindred substanceander and upon” the sanact. 5:14-cv-21 DE
81-4, Ex. C, Page ID 1979. FVQ also received:

the right and license to emtepon the premises . . . dttimes and to use so much
of the surface thereof as may be owably necessary in searching for and
exploring for limestone rock and othenlred substances and in determining the
thickness thereof, and for the establishtrafnQuarries and Quarry building and
for the deposit of waste material fromchugquarries; also the right and license to
qguarry and remove said limestone andiimidred substances from said premises
together with the rights, privileges, lieand easements necessary, incidental or
in any manner appertaining to the propessecution of the business of quarrying
and removing said limestone and other kattisubstances; algbe right of way

for necessary roads and railroads oved gaemises, and the right to occupy so
much of the surface of said premises as may be reasonably necessary for the
storing of said limestone rock orhetr kindred substances, and depositing the
refuse therefrom, and the right to erectsard premises such buildings, structures
and fixtures as may be necessary ordental to the propgprosecution of said
business of quarrying.

Id. at 1980. FVQ agreed to pay 7.5¢ per tonther first 4,000 tons dimestone removed and
4.5¢ per ton for each additional ton removed penth, with a guaranteed minimum monthly
royalty of $40 from May through November aadtonditional minimum of $40 from December
through April if thequarry was operating. ThedBys retained the “righto all timber cut by
[FVQ] on the premises in the course of operation” and FVQ promised to “deliver to the [Storys]
at the Quarries, fifteen ton[s]Lg) of agricultural lime each year . free of any cost to the
[Storys].” Id. at 1981.Although the initial leas term was five year it provided that:

if all the stipulations, covenants and egments herein contained have been well

and truly kept and performed by [FV@E herein provided, this lease may be

renewed according to the terms hereodl dor the same consideration for five

(5) additional years and at intervals ofei(5) years thereafter for a period not

exceeding ninety nine (99) years, and@ug as said conditions have been kept
and performed.
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Id. The lease provided only ormher avenue for terminatiorihe Storys could declare a
forfeiture should FVQ fail to operate thy@arry or pay royalties for ninety days.
2.

Charles Story, who is Jewell’'s son and a aigry to the 1977 leas has lived on the
family’s Caldwell County prop#y since 1957. He beganrfaing the property in 1995 and
continues to farm the approximately ninetyescof unquarried land toga Although the quarry
is only a half-mile from Story’s hoashe cannot see it duo a rise irthe land. However, he has
visited the quarry at least am@ month for years and estimatbat he has made hundreds of
visits since the 1977 lease was signed.

Story admits to knowing that his land shéeen used in coaation with quarrying
operations on other properties for twenty to twenty-five years. He watched quarry employees
collect topsoil and waste rock from adjacenopgarties and store it ohis. Similarly, he
witnessed the construction and use of hanalds on his land to support quarry operations
elsewhere. Although Story initip complained about these gmtices to Vernon Gilliand, the
guarry manager, Story did not take any furthetion when Gilliand refused to alter quarry
operations. And there is no indication that $toomplained when an office building, parking
lot, communication tower, and set of scalese constructed motban fifteen years ago.

Lafarge continues to use the Story propertgupport its broader quarrying operation. It
stores topsoil and waste rocloifin other properties, hauls stormed operates an office on the
Story property. In 2012, the Storys retainedattorney who complainetb Lafarge about this
use of the property. But the Storys contihuie receive and cashyalty checks from RDP
through August 2013. Aibugh they still receivehecks today, they stoppeashing them in

September 2013.
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In 2013, Lafarge notified Charles Story thahéteded to clear approximately twelve oak
trees with an estimated value of $1,000. Storg gi@en an opportunity to clear the trees but
“couldn’t get to it” within Lafar@’s specified time frame. WheStory did not remove the trees,
Lafarge completed the task.

C.
1.

In 1967, Clifton Clift, Sr., ad Margaret Clift granted \KQ the right to “all the
merchantable limestone rock and other kindseldstances in, under and upon” a 72.3 acre tract
of land in Caldwell County. 5:14-cv-57 DE 84Rage ID 1620. FVQ aged to pay 5¢ per ton
for the first 2,000 tons, and 3¢ for each additidnal of limestone removed from the property
each month, with a minimum royalty of $50 per month and $500 for each acre that was
excavated.The Clifts retained the right to “remove all timber, and buildings from said premises
thirty days before quay operations begin.ld. at 1621. The lease had a five-year term with an
option for additional five-year terms if FVQwell and truly kept and performed” the
“stipulations, covenants and agreements” in the leddeat 1622. FVQ could terminate the
lease at the end of any morith written notice and a $250 payment. The Clifts could declare a
“forfeiture” if FVQ failed to pay the mimhum royalty for six consecutive monthdd. Five
years later, in 1972, Clifton, Sr., and Margageécuted a second lease with FVQ that mirrored
the terms of the 1967 lease.

Clifton, Sr., and Margaret exuted a third lease with FVIQ August 1977. This lease
again granted FVQ the right to “all of the moeantable limestone ¢k and other kindred
substances in, under and upon” the same 72.3tee 5:14-cv-57 DE 84-4, Page ID 1628.

The 1977 Clift lease was, in almost every wagniital to thel977 lease that FVQ executed
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with the Storys. SeeSection I.B.1,supra The only substantive diffence was that the Clifts
were guaranteed a minimum royalty of $50 per month.
2.

Members of the Clift family have farmed the property they lease to FVQ since at least
1977. When Clifton, Sr., died in 1988, he dettiskee property to hisons, William Clift and
Clinton Clift, Jr. William and his wife, Judht subsequently conveyed their entire interest,
except for a one-half interest in the minerals and limestone, to Clifton, Jr., and his wife, Barbara.
William and Judith’s son, William, II, continues to farm the undisturbed portion of the property.

Lafarge did not begin using the Clift propern earnest untisometime after 2011.
However, approximately a quarter acre of pneperty was quarried somre prior to 1998 and
10,000 to 25,000 tons of raw material was removétiddoes not appear dh the Clifts were
compensated for this material.

The Clift property was otherwise undisturbed until at least 2012, when Lafarge began
building an access road on the land. It is eaclwhether Lafarge removed any trees in the
process of building this road and, if so, whetier Clifts received noticprior to the trees being
removed:

The Clifts regularly cashed royalty checks until January 2014. They concede that, prior
to January 2014, no one notified FVQ, RDP, Matrtirriktsa, or Lafarge of # Clifts’ belief that

the 1977 lease had not been renewed. Lafa@gan quarrying the Cliproperty in April 2015.

! The Clifts argue, on the basis of aerial photograph, that timber was necessarily removed to make way for the
access road. This is alleged to have occurred prior to Ja20a4, when Lafarge notifieithe Clifts of its need to
remove timber as they expanded quarrying operationstioatoroperty. RDP’s brief supports the Clifts’ argument,
stating that Lafarge “cleared a stand of trees to malefor the access road.” No. 16-6347, CA6 R. 33, aartd
although the Clifts fail to cite it, their expert’s testimasyggests that timber was cut in anticipation of the access
road. At the same time, there is some evidence thatdeafaovided the Clifts with notice prior to removing the
timber for the road. Mark Champion, a Lafarge manager, testified that he discussed the need to remowentimber fr
the property with William in 2013.
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.

In December 2013, Charles and Ciripry, Janice Cope, and Pat Lyl¢sollectively,
the Storys) sued RDP, Martin Marietta, andarge in Caldwell Circuit Court. The Storys
alleged that Martin Marietta and Lafarge had beejustly enriched and that RDP was liable for
surface destruction, statutory wastéllful trespass, ejectmentnd breach of contract. They
also requested an accounting of their royalty payisrand declarations that RDP had forfeited
its rights under the lease, that the lease wad or should be reformed on account of its
unconscionability, that the lease constituted an unreasonable restraint on alienation, and that
RDP was a holdover tenant under Kentucky lawfebagants removed the case to federal court.
The court subsequently granted Martin Mariettattion to dismiss for flure to state a claim.

In March 2014, William, Judith, Clinton, Jr.né Barbara Clift (colletively, the CIlifts)
sued RDP and Lafarge in Caldwell Circuit Courfter timely removing the case to federal
court, the Clifts filed an amended complaitieging trespass, willfutrespass, and statutory
waste. They also sought ejectment and a judrthat the lease was unconscionable. Finally,
they requested a declarationtbé respective rights dhe parties under the lease. RDP filed a
counterclaim, seeking a declaratigirits rights undethe 1977 lease.

RDP and Lafarge filed crossclaims against eattter in both the Story and Clift suits.
RDP also impleaded Martin Matta in both cases, assertimglémnity on account of Martin
Marietta’s breach of contract, negligence,sgroegligence, and willfuhisconduct with respect
to the Story and Clift claims.

On cross-motions for summary judgment, digrict court found for RDP and Lafarge in
both cases. The district coursalgranted Martin Marietta sunamy judgment as to RDP’s third-

party claims. Both the Storys and the Clifiedi timely notices of appeal. When RDP did not

2 Roddy Lyles, acting as the executor for the estatésdfther, Pat, was subsgtly added to the case.

-8-
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file cross-appeals as to its third-party claifwiartin Marietta filed motions seeking dismissal
from this consolidated appeal.
1.

We review a district coud’ grant of summary judgmede novo Rose v. State Farm
Fire & Cas. Co, 766 F.3d 532, 535 (6th Cir. 2014). Suamgnjudgment is ppropriate “if the
movant shows that there is no genuine dispute asyanaterial fact and the movant is entitled
to judgment as a matter of law.” Fed. R. CivEB(@). We construe alkasonable inferences in
favor of the nonmoving partyRamsey v. Penn Mut. Life Ins. Cé87 F.3d 813, 818 (6th Cir.
2015) (citation omitted), and ask whether the evidence—viewed in the light most favorable to
the nonmoving party—presents a question of agticient to require submission to a jury, or
whether it is so one-sided that the nmyparty must prevail as a matter of lavartin Cty. Coal
Corp. v. Universal Underwriters Ins. C&27 F.3d 589, 593 (6th Cir. 2013) (citation omitted).

V.

We begin by addressing the Storys’ claimattRDP and Lafarge are liable for using the
Story property in ways not contemplated by #8857 lease. The claim is one of overuse. The
Storys assert that the lease did not alld@fendants to use thed®f property to support
guarrying operations on property that the Statigsnot own. Although they initially pled this
overuse claim as both a breach of the lease angtueprichment, the district court, applying
Kentucky Law, construed it as art@ction for trespass. The dist court agreed that RDP and
Lafarge had exceeded their rights under the 18&3d but concluded thadth were entitled to a
prescriptive easement becausedklieruse had been continuous #udtile for more than fifteen

years.
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On appeal, the Storys maintain that this overuse constitutes a breach of the lease.
Alternatively, they dispute the presence of a prescriptive easement. RDP and Lafarge do not
contest the allegationsgarding their use of the property. Instead, they argue that such use did
not violate a condition of the dse, that the Storys are ggped from asserting a claim for
breach, and that any trespass is exduseaccount of a prescriptive easement.

As an initial matter, the Storys have sbiown how defendants’ ewse of the property
can support a breach-of-contract claim under Kégtdaw. As the district court recognized,
Kentucky has previously interpreted such roge claims as sounding in trespadairight v.
Carrollton Gravel & Sand C.242 S.W.2d 751, 752 (Ky. 1951¢;armichael v. Old Straight
Creek Coal Corp.22 S.W.2d 572, 575-76 (Ky. 1929). The $socannot point to any part of
the 1977 lease that expressly prohibits RDP laafdrge from using the property in connection
with quarrying on other lands. The only way éstablish breach, theis to accept the
proposition that the lease’s silence necessarily bars such extraneous activity—that is, activity not
contemplated under its express terms. We rast aware of any Kentucky court that has
endorsed this view. Thus, we agree that this claim sounds morelpiiagdert than in contract.

We thus consider whether the Storys havealid trespass claim regarding the alleged
overuse. In Kentucky, a trespass is excused when the trespasser acquires a prescriptive easement
through “adverse use” that isa¢tual, open, notorious, forcible, exclusive . . . hostile[,]” and
continuous for “at leadifteen years.” Cole v. Gilvin 59 S.W.3d 468, 475 (Ky. Ct. App. 2001)
(quoting Jackey v. Burkhead341l S.W.2d 64, 65 (Ky. 1960)).“Continuous, uninterrupted
use . .. without interference for 15 years or nraises a presumption the use was under a claim
of right and the burden shift®o the opposing landowner togsent evidence to rebut the

presumption showing it was merely permissiveld. (citations omitted). If the use was

-10 -
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permissive at its inception, hewer, neither a prescriptive easent nor a claim of right can
arise unless there has been “some distinct anitiygoact” asserting such a right that is “made
clearly known” to theopposing landownerld. at 475—76 (citations omitted).

The Storys argue that a praptive easement is precludedcause the 1977 lease granted
RDP permission to use their propertyhis is in direct conflict vth their claim that defendants’
overuse constitutes “[tlhe mostregious breach of the termstbe [1977 lease.]” 16-6346 CA6
R. 24, at 28-36.The Storys cannot have it both waysither they granted RDP permission to
use their property in conjunotn with quarrying other lands the 1977 lease—eliminating
RDP’s ability to acquire a prescriptive easemuauttprecluding the Storys’ claim for breach and
trespass—or they did not grant RDP such p&sion—thereby preservintpe Storys’ claim for
breach but allowing defendants to assert a ppB@ easement as a defense to the trespass
claim. We need not attempt to intuit the $8rintended position. So long as RDP and Lafarge
are entitled to a prescriptigasement, the Storys’ clafails under either scenario.

RDP and Lafarge have been using the Spooperty to support #ir broader operations
and to haul and store material from otheoparties openly and continuously for more than
fifteen years. Charles Story has known of suchfoisat least twenty years, admits to objecting
“not too long” after RDP started these practicasg concedes that Gilliand refused to adjust
RDP’s practice, assertirthat the company could “do what [itjant[ed] to do.” 5:14-cv-21 DE
77-3, Story. Dep., Page ID 1543-46. Because defendantinued with their overuse for more
than fifteen years after Storyfgst and only objection and because there is no other evidence of
permission in the record, we hold that defendanésentitled to a prescriptive easement. Thus,

any trespass claim necessarily fails.

-11 -
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V.

The Storys and Clifts alsseek declarations that thdgases with RDP are no longer
valid, making RDP and Lafarge nothing morerthholdover tenants. They present two
arguments in support of this conclusion. Fitegy assert that the 19 leases require a new
writing every five years. Second, they assdwat defendants failed to comply with the
conditions of the 1977 leases, thiey precluding any opportunity feenewal. Both arguments
are without merit. RDP has aghit to extend both &ses in five-year srements through 2076
without providing notice or executing a new wrgg. And both RDP and Lafarge have largely
complied with the terms of the 19T&ases. To the extent thbgve not done so, those claims
are forfeited.

A.

Kentucky recognizes two conttaial rights through which #nant can continue under
the terms of a leasethe right torenew and the right to extend.651 N. Collins Corp. v. Lab.
Corp. of Am.529 F. App’'x 628, 633 (6th Cir. 2013). The right of renewal “connotes that a new,
formal agreement in writing should be executed by the parties . . . or, at least, some positive act
other than a mere holding over beyond fixed term must be taken[.]JLexington Flying Serv.

v. Anderson’s EXr239 S.W.2d 945, 946 (Ky. 1951). The righextend requires less: A tenant
need only hold over to continue under the Idasean additional term; “no re-execution of the
lease is required.’Klein v. Auto Parcel Delivery Cp234 S.W. 213, 214 (Ky. 19213ee also

Lexington Flying Sery239 S.W.2d at 946. Regardless ofettter a lease provides for renewal

or extension, it can “prescribe[]] a condition prdent to the exercisef the [renewal or

-12 -
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extension] by th lessee[.]”Klein, 234 S.W. at 215. Such conditions “mst be complied with”
regardless of the righit be exercisedld.

Although Kentucky recognizes a “technical difference” between the terms “renew” and
“extend,” 1651 N. Collins Corp.529 F.App’x at 633 (citation omit, it also recognizes “that
parties to the lease do not always select tlaetewords necessary txpress their agreement,
nor are they always aware of the striegal significance of the words used|,[’'exington Flying
Serv, 239 S.W.2d at 946. Accordingly, whethelease provides the right renew or extend
“may be controlled by the intention of the pastas manifested by something appearing in the
lease, or by their conduct beéothe controversy arose[.]Klein, 234 S.W. at 215. “[T]he
privilege may thus be construed as one kerd’ the term, althougthe language employed is
one ‘to renew’ it.” Id.; Lexington Flying Sery239 S.W.2d at 947 (“[T]he word ‘renew’ will not
be given its strict legal intergtation, unless it is evident frosome provision of the lease, or
from the conduct of the parties that the word was not used as a synonym for the word
‘extend[.]”); see also 1651 N. Collins Cor29 F. App’x at 633.

The 1977 Story lease and the 1977 Clift leagd poovide that “if all the stipulations,
covenants and agreements herein contained hearewell and truly kept and performed . . . this
lease may be renewed[.]” 5:14-cv-21 DE 81Page ID 1981; 5:14-cv-57 DE 84-4, Page ID
1630. Although the use of the term “renew” cannoidmored, its presence is not dispositive.
Klein, 234 S.W. at 215. We mustsal consider the other lease terms and the parties’ conduct

prior to the present controversid.

® Plaintiffs suggest thatiorth American Refract@es Company v. Jacob824 S.W.2d 495 (Ky. 1959), holds that a
condition precedent can attach only to the right to renew. They misinterpret the holding of that cakecolitie
court confronted a contract with both a renewal and extension provision. 324 S.W.B}+-81.49he right to
extend was conditioned on whether the lessee was “mining clay” at the expiration of the lease. @rd07. The
court held that the lessee had not satisfied this condition necessary to trigger its right to lextametre were not
any broader pronouncements as to the ability to pair a condition precedent with the right to @s¢eiad.

-13-
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We turn first to the other lease terms. Blathses provide that additional five-year terms
are available “according to thernes hereof and for the same consideration[.]” 5:14-cv-21 DE
81-4, Page ID 1981; 5:14~57 DE 84-4, Page ID 1630lhis supports finding a right to extend
because there is no need for a new writing to capture a material@r@amelot LLC v. AMC
ShowPlace Theatres, In&G65 F.3d 1008, 1010 (8th Cir. 2012)t@rpreting Minnesota law to
find that a contract could be extended whentialtessary and substantial terms” were contained
in the initial writing). Additionally, the leasedo not require the lessee (now RDP) to provide
notice of its intent to cdmue for another five-year ped, nor do they require any
communication between the pastiat the end of each five-yeperiod. Such communication
would presumably be requiredttie leases contained a right to renew. The leases, themselves,
thus indicate the intent to create a right to extend.

The parties’ conduct prior the present dispute provides het evidence that RDP has a
right to extend the 1977 leases. Plaintiffs’ stratgagument is to ghlight the contractual
relationship between 1967 and ¥97They assert that the 19@Rd 1977 leases were written
renewals of the 1967 leases, indiogtthe parties’ intent to reneww writing every five years.
Although the prior execution of a written renewal can evince an intent to create a right to renew,
1651 N. Collins Corp.529 F. App’x at 634, two facets of the parties’ conduct convince us that it
was the right to extend that wasntemplated in the 1977 leases.

First, the suggestion that the 1977 leasesewenewals of the 1972 leases ignores the
substantive changes that those leases impledhemtegew royalty formula for both the Storys and
the Clifts; the elimination of the CIlifts’ minimum royalty per acre quarried; the plaintiffs’ right to
obtain fifteen tons of agriculturéime each year; and a change frarperpetual lease to a ninety-

nine year lease, a period of time that does purport to date back to 1967. These material

-14 -
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changes indicate that the 1977 leases werewrdten renewals but rather separate and
independent agreementSee Ala. Farmers Co-op., Inc. v. Jorddd0 F. App’x 463, 467 (6th
Cir. 2011) (finding a second lea%eould not reasonably be deemed a ‘renewal”” because it
contained different terms such as “aorgase in the price of purchase option”)

Second, the parties continued under the terintise 1977 lease without a written renewal
for the thirty-five years between 1977 and 2012, wplamtiffs first expressed concern with this
practice. In that time, FVQ (and then RDP and its sublessees) quarried the land and paid the
Storys and Clifts royalties withd@any objection. The Story and the Clift complaints reflect this
position, as they contain no ajltion that RDP failed to renetlie lease prior to 2012. This
thirty-five-year period weighs heavily in favaf finding that the paies intended a right to
extend as opposed to a right to renew.

In light of the other lease terms and the ipattconduct, we conclude that the use of the
term “renew” in the 1977 leases is not controllifgee Lexington Flying Sen239 S.W.2d at
947. Thus, we find that the 1977 Story lease 9%V Clift lease granted RDP a right to extend
every five years without the need for a written renewal.

B.

Alternatively, the Storys and the Cliftsgale that RDP cannot extend the 1977 leases
because it and Lafarge have not “well and trulgtkend performed” the “stipulations, covenants
and agreements” contained in each led€e6346 CA6 R. 24, at 11, 20-38; 16-6347 CA6 R. 23,
at 15-30. Each family asserts various deficiencies under the terms of their 1977 lease. We
address the claims put forward by the Storys aadXifts separately asach is unique to RDP’s

and Lafarge’s activitiegis-a-vistheir respective properties.
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1.

The Storys assert three wapswhich defendants have not complied with the conditions
of the 1977 lease so as to pret them from extending it @012—the start of the most-recent
renewal period. First, they point to defendaatimitted use of the Stoproperty in conjunction
with other lands. Second, theyegle that defendants failed ¢comply with the lease’s timber-
removal provisions. Third, they claim that REdfled to pay and accoufir certain production
royalties. We find these arguments unpersuaankconclude that RDP and Lafarge are entitled
to summary judgment as to their complianath the terms athe 1977 Story lease.

a.

The Storys first argue that RDP and Lafarge failed to comply with the terms and
conditions of the 1977 lease by using the Stopysperty “in conjunction with the quarrying
operations” on “other lands leasedbkeased or controlled by RDP[!]"16-6346 CA6 R. 24, at
8, 28-36. As discussed above, Kentucky interprets such claims as sounding in treSea&ss.
Wright, 242 S.W.2d at 752 armichae) 22 S.W.2d at 575-76. The Storys cannot point to any
term or condition of the lease that expresshhrited RDP and Lafarge from using the property
in this manner. Because the lease is silenth@point, RDP and Lafarge did not fail to keep
and perform “the stipulations, cavants and agreements herein contained,” related to such use.
5:14-cv-21 DE 81-4, Page ID 198Accordingly, we refuse to finthat RDP is precluded from
extending the 1977 lease on this basis.

b.

Next, the Storys claim that RDP and Lafafgautinely destroyed” all of the timber that

was removed from the Story property in tloeise of operating the qug. 16-6346 CA6 R. 24,

at 36. The lease reserves, to the Storys, “tite to all timber cut by [RDP and Lafarge] on the

* This same claim was raised as an indepenclaim for breach of the lease and tresp&mePart IV,supra
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premises in the course of operation.” 5:14-cv-21 DE 81-4, Page ID I9tlrecord, however,
does not establish the routine destruction of @mbCharles Story was able to recall only two
instances where timber was removed from the ptgpeln the first instance, which occurred
more than twenty years agop8t was given the opportunity temove the timber and removed
what he could. The second occurrence wag0h3. Story testified that Mark Champion, a
Lafarge employee, notified him that Lafarge neettetemove approximately twelve trees from
the property. Champion offered Story the oppatyuto remove the timber and Story indicated
that he would like such an oppanity. Champion themold Story that the trees needed to be
removed within a specific time frame. Storysa#nable to get around toitting down the trees
within that time frame, so Lafarge felled them.

Neither instance establishes that RDP or Lafdegied to comply with the conditions of
the lease so as to preclude extension. Undetettms of the 1977 lease, the Storys “reserve[d]”
the right to timber cut by RDP and Lafargélthough the lease does not make the Storys
responsible for removing the timbtrat they want, Charles Stonmydicated, in both instances,
that he would remove the timber he wanted witn agreed-upon time frame. When he failed
to do so in 2013, it was reasonable for defetsldo proceed under the assumption that the
Storys had ceded their right to that timber. $tfeiggle to see how it equitable to punish RDP
and Lafarge when Story agreed to oem the trees and then failed to Act.

C.

Finally, the Storys argue that RDP failedp@ay certain production royalties. The 1977

lease requires RDP to pay the Storys a monthjglty for all “merchantable limestone rock and

other kindred substances” that are “removepdjd “quarr[ied]” each month. 5:14-cv-21 DE 81-

® Even if the Storys could establish that defendaritsdfao comply with the terms of the lease regarding the
removal of timber in 2013, such an act would not have precluded defendants from exercising their rightito exte
the lease in 2012.
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4, Ex. C, Page ID 1979-81. TheoBts claim that the leasequres RDP to pay a royalty on
large boulders in the month they are actuallyaeed from the quarry wall and not, as is RDP’s
practice, when the boulder is brokdown and run througtme primary crusherThey also claim
that RDP and Lafarge have removed raw matémaah their property and esl it to build roads
and buildings without paying them a royalty for atmor of this material. Given the terms of the
lease and the evidence in the record, these claims are without merit.

In the process of quarrying the Story propethere are, at timedarge boulders that
must be broken down further before they carcushed and removed from the quarry. Lafarge
holds these boulders in the quarry until thereesr@ugh to justify the expense of the equipment
required to break them down. Lafarge paysyalty on the merchantable limestone from these
boulders when they are broken down and run threéligtprimary crusher. The Storys argue that
this practice conflicts with the terms of th877 lease because the boulder, itself, constitutes
limestone that has been “removed” from the quakje disagree. First, when a boulder is still
physically in the quarry, it has not been remov&eacond, there is no evidamin the record to
suggest that a boulder constimtanerchantable” limestone before it is processed. If it was
already fit for sale in a single piece, whpuld RDP and Lafarge spé additional time, money,
and effort breaking down the boulder and running the resulting rock through a crusher? We
refuse to read the lease to require RDPpay a production royaltypefore the boulders are
reduced to a commercially reasonable size. @se#here is no dispute that RDP pays the Storys
a royalty on the boulders as they are proaksbeough the primary crusher and removed for
commercial sale, we conclude that RDP and dggfaare operating in compliance with the lease

on this point.
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Additionally, there is no dmute that the 1977 lease requiRRBP and Lafarge to pay a
royalty on “merchantable limestone rock and otkiedred substances” even if they retain the
material for their own use. And the record cades that the Storysbyalty is calculated and
paid before any such limestonepst to internal use.The Storys, howeveclaim that they are
entitled to a royalty on any material used by ddfnts to construct roadand buildings in the
qguarry on a theory that if such rock has evenaaginal value to defendants, it is merchantable.
But defendants are not required to pay a rgyait everything they remove from the quarry.
That they can use this material for someerinal purpose does natecessarily make it
merchantable. Thus, there is no basis on whidotlude that RDP arcafarge have failed to
comply with the terms of the lease sa@gliminate defendds’ right to extend.

2.

The Clifts also raise three arguments upgort their claim that RDP and Lafarge failed,
as early as 2002, to satisfy the conditions precetb extending the 1977 lease. First, they
claim that defendants failed to deliver the agitural lime guaranteed by the lease. Second,
they claim that defendants failed to pay raal for limestone removed from their property.
Third, they claim that defendanimproperly removed timber frotheir property. As discussed
below, we reject these allegations as either rackin merit or waived and thus affirm the district
court with respect to the Clifts’ claims.

a.

The terms of the 1977 lease require defendantslétiver to the [CIlifts] at the Quarries,
fifteen ton (15) of agricultural lime each year fedaduring the life of this lease, free of any cost
to the [Clifts].” 5:14-cv-57 DE 84-4, Page ID 1630rhe plain languageequires RDP or

Lafarge only to make agricultural lime availablethe Clifts at the quarry. Defendants are not
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required to deliver the product eldeere, nor are they required poovide the Clifts with notice
of their right to take delivery. The recordiggests that Lafarge set aside fifteen tons of
agricultural lime at the quarry each year. It was@ifts who failed to takéelivery of the lime
at the quarry. Because defendants complied wiehterms of the lease on this point, their
actions with respect to theragultural lime do not prclude their right to extend the lease.

b.

At some point prior to 1998, approximatedy quarter acre of the Clift property was
quarried and somewhere between 10,000 and 25¢@®0df raw material was removed. The
Clifts assert that they are entitled to sumnjadgment on this point because RDP removed this
material and failed to compensate them fax gortion that constituted marketable limestone,
thereby preventing any extensiaf the lease. However, theecord does not conclusively
establish thatRDP quarried the quarter acrat issue. Although th€lifts allege that the
deposition testimony of Lafarge employee Natenbe establishes that material was removed
around 1998, the transcript does not support suchim.clFernow testiéd only that quarrying
must have taken place “in or prior to 19985:14-cv-57 DE 84-12, Page ID 1718. The land
could have been quarried at any point ptim 1998, including a time before RDP assumed
responsibility for the quarry. Furthermore, Gkfts have not provided any evidence that the
material removed constituted marketable limestoBecause there is a question of fact as to
when the raw material was removed and whethair removal triggered royalty obligation on
the part of RDP, the Clifts are not eleid to summary judgment on this claim.

Defendants, however, are entitled to summadgment because the Clifts have waived

their right to contedsRDP’s renewal on account of traleged nonpayment of royalties.
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Kentucky defines waiver as the “intentional relinquishnedre known right.” Bates v.
Grain Dealers Nat'l Mut. Fire Ins. Cp283 S.W.2d 3, 5 (Ky. 1955)Whether a party’s actions
constitute a waiver is a question of la®&aton v. Trautweinl55 S.W.2d 474, 478 (Ky. 1941).
Whether such actions occurred is a question of fact for the jdryBecause Kentucky generally
disfavors the forfeituref leases, we “readily adopt any circstances that indicate a waiver of
forfeiture.” First Nat'l Bank & Trust Co. vMartin Marietta Materials, InG.22 F. App’x 546,
549 (6th Cir. 2001). “The general rule is tidten rent is accepted by a lessor with knowledge
of particular conduct which is claimed to be $adét on the part of the lessee, acceptance of the
rent constitutes a waiver by the lessor of the lessee’s defadlt.Constructive knowledge of a
condition is sufficient to estdish waiver in Kentucky.Batson v. Clark980 S.W.2d 566, 576
(Ky. Ct. App. 1998).

The Clifts received and cashed royaltyecks from RDP from the time the lease was
executed in 1977 through Jamp2014. In that time, they neveised any corern with respect
to the quarter acre at issuAnd although the record does not indicate that the Clifts had actual
knowledge, prior to January 201that a quarter acre had begunarried without a corresponding
royalty payment, there is sufficient evidenteestablish constructvknowledge. The Clifts
have farmed the seventy-two acre tract thesé to RDP since 1977. We struggle to see how
they could fail to notice that 10,000 25,000 tons of stone and didd been removed when they
were regularly presérbetween 1998, the point at whithe quarter acre was undisputedly
guarried, and 2014, when the Clifts stopped accepting RDP’s checks. We thus conclude that the

Clifts have waived their right tierminate the lease on this basis.
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C.

Finally, the Clifts argue that defendantsicat extend the leasedaise Lafarge removed
trees from the Clifts’ property without providirtgem the opportunity to claim the timber. In
doing so, they point to an access road considuayelafarge at some point in 2012. The record
indicates that there is a genuine dispute awltether trees were cut for the access road and
whether the Clifts received notice and accesanyg timber that may have been removed,
especially when construing all reasonable infees the Clifts’ favor. This conclusion is
strengthened by RDP’s coession on appeal that Lafarge ‘aled a stand of trees to make way
for the access road.” 16-6347 CA633, at 9. It was thus incorrefdlr the district court to grant
defendants summary judgmeat the reason that it did.

However, we still affirm the district cots decision because the Clifts waived their
ability to raise thisclaim by accepting royalty checks for ova year after the timber was
allegedly removed in 2012. WeVvmapreviously held that accipy lease payments for less time
constituted waiver.See First Nat'l Bank & Trust Co22 F. App’x at 548-49. And we find a
sufficient basis for constructive knowledge givibat the Clifts were farming the propert$ee
Section V.B.2.bsupra

VI.

Finally, both the Storys and the Clifts arghat their leases should be reformed by the
court because changed circumstances have mhadkases unconscionable. The Storys also
argue that their operative lease with RDwas both procedurally and substantively
unconscionable when it was executed in 1977 d&odld be declared void. The district court

rejected both theories ahconscionability. We agree.
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A.

The Storys and Clifts argue that thésases have become unconscionable over time
because the royalty RDP receives is now tames the amount they receive for the same
limestone. Through its sublease with Martin M#&&a, RDP receives a larger fixed royalty per
ton removed (30.33¢, compared to the 7.5¢/4.5¢ streich the Story and Clift leases) and RDP
is guaranteed a minimum royalty tied to theer@ge retail price of liestone, a provision not
present in the Clift and Storydses. This alone, however, doesesitblish that the 1977 leases
have become unconscionable.

As an initial matter, it is unclear whether Kentucky recognizes a theory of
unconscionability on account ahanged circumstances. éliKentucky Supreme Court has
never addressed the issue. Plaintiffs poinKémtucky West Virginia Gas Co. v. Interstate
Natural Gas Cq. 2000 WL 1228222 (Ky. Ct. App. Jurz 2000) (unpublished) (noting a
“considerable paucity” of Kentky law on the issue and findirtgat a natural gas lease had
become unconscionable over timechuse of a dramatic increasethie market price), to argue
that Kentucky courts will reform a contract that has become unconscionable due to changed
circumstance8. Defendants argue the opposite, pointindviay v. Johnson Family Coal Go.
No. 2002-CA-1493-MR, 2003 WL 21554968, at *1 (Kyt. App. July 11, 2003) (finding “no
valid reason to interfere witthe lease except for [appellants’] dissatisfaction with the bargain
that they made, and from which they hageepted the fruits for many years”), alahnson v.

Thornbury No. 2002-CA-833-MR, 2003 WL 21674208, *& (Ky. Ct. App. July 18, 2003)

® In Neely v. Consol Incwe considered the persuasive authoritiKeftucky West Virginia Gas Cand suggested
that we could not consider the case beeaaf Kentucky’s procedural rulesfihe citation of unpublished decisions.
25 F. App’x 394, 401-02 (6th Cir. 2002). Our decisionNeely however,ignored Managed Health Care
Associates, Inc. v. KethaB09 F.3d 923, 929 (6th Cir. 2000), which held that Kentucky’s procedural ruleshes t
citation of unpublished decisions do not bar us from idenisg those decisions for their persuasive value. We
decline, however, to weigh the valuek#ntucky West Virginia Gas Clere because even if we were to assume the
Kentucky Supreme Court would follow the decision, plaintiffs’ unconscionability claim fails on the merits.
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(rejecting an unconscionability claim due to a latkevidence that the royalty provisions of a
coal-mining lease were anythingpre than a “bad bargain”).

At best, Kentucky’s intermediate appellate ¢swappear split as to whether and when it
is appropriate to reform a contract on accountt@nged circumstances. Fortunately, we need
not decide this issue fimitively. Even if we assume th#tentucky would accept such a theory
of unconscionability, plaintiffs’ claim—one thaelies solely on the fadhat RDP receives a
greater per-ton royalty than what plaintiffs receive—fails.

First, plaintiffs ignore the circumstancesRDP’s royalty arrangement with Lafarge. In
part, the royalty allows RDP to recoup aure on the approximately $2.5 million upfront
investment by its predecessor and the eleven yeansgdwhich the quarry operated without
realizing any profit. RDP must also pay rentsjalties, taxes, and otheosts out of the gross
royalty it receives from Lafarge. The ClIift asdory royalties, by contrast, represent only the
value of the limestone and the accesgheir property. It is irgropriate to compare the two in
determining whether the terms of th@77 leases are fair to plaintiffs.

Second, the record indicates that similartyaied landowners receive a royalty payment
between two and ten cents per ton of limest@moved. The royalty stcture for the Storys
and the Clifts is well within this range.

Third, Kentucky West Virginia Gas Cis. factually distinguishable. That case relied, in
part, on factual findings about the market pricerfatural gas and Kentucky West's treatment of
similarly situated lessees. Here, there is nidence in the record as to the market price for
limestone. And the only evidence as to simylasituated landownerauggests that the Storys
and the Clifts are being paid a comparable rdtes lack of evidence weighs strongly against a

finding that the leases have become unconscion&sdelohnson2003 WL 21674208, at *4.
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For these reasons, we affirm the distriourt’s refusal to reform the Story and Clift

leases on account of changed circumstances.
B.

The Storys also argue that the 1977 lease was unconscionable at the time it was
executed. “A fundamental rule offKentucky] contract law holds that, absent fraud in the
inducement, a written agreement duly executethbyparty to be heldyho had an opportunity
to read it, will be enforcediccording to its terms.” Schnuerle v. Insight Commc’'ns Co.

376 S.W.3d 561, 575 (Ky. 2012) (quoti@gpnseco Fin. Serv. Corp. v. Wildet7 S.W.3d 335,
341 (Ky. Ct. App. 2001)). Unconscionability & “narrow exception” that “police[s] the
excesses of certain parties who abtmgr right to contract freely.”ld. “It is directed against
one-sided, oppressive and unfairly surprising contracts” but not “against the consegeersees
of uneven bargaining power or evesimple old-fashioned bad bargainld. (citation omitted);
see also Energy Home, Div. of S. Energy Homes, Inc. v, B8&y5.W.3d 828, 835 (Ky. 2013).
“An unconscionable contract is ‘one which n@n in his senses, not under delusion, would
make, on the one hand, and which no fair &otest man would accept, on the other.”
Schnuerle376 S.W.3d at 575 (quotir@onsecp47 S.W.3d at 342).

“Procedural unconscionabilitielates to the process by which an agreement is reached
and to the form of the agreemenEhergy Home406 S.W.3d at 835. This includes “the use of
fine or inconspicuous print and convoluted or unclear language that may conceal or obscure a

contractual term.”Id. (citing Schnuerle 376 S.W.3d at 576—77). Kenkyccourts look at “the

conspicuousness and comprehensibility of the contaaguage, the oppressiveness of the terms,

” Although the Storys allege both procedural and sutiééannconscionability, their claim is entirely procedural in
nature, as it concerns the relative bargaining positions of the parties and not any inequity in the lease terms.
Accordingly, we consider only whether tbentract was procedurally unconscionable.
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and the presence or absence of a meaningful choiselinuerle 376 S.W.3d at 576 (quoting
Jenkins v. First Am. Cash Advance of Ga., | 40 F.3d 868, 87576 (11th Cir. 2005)).

As an initial matter, the leass not facially problematicProcedural unconscionability
may exist if there are “[o]ppres® terms ancillary to the main bargain” that are “concealed in
fine print” or “couched in vague avbscure contractual languageSchnuerle 376 S.W.3d at
576. A review of the 1977 lease shaWwat this was not the case.was clearly written with just
over three pages of terms. Although the leass Usgal language, it is not so obtuse as to
prevent a reader from understargithe implications of each gvision. Charles Story conceded
that he “had some time to think about [the é&daand contemplate it” and that his family chose
not to engage their uncle, an attorney, to rewiesvproposed lease. 5:14-cv-21 DE 81-2, Story
Dep., Page ID 1905-07.

The Storys claim that the 1977 lease isamscionable because FVQ presented it as a
“take it or leave it” option and that theydéano choice but to accept” the 1977 lease because
FVQ intended to renew the 1972 lease if they&talid not accept the 1977 agreement. CA6 R.
24, at 42-43. A take-it-or-leave-it optionhowever, does not makecantract compulsory in
Kentucky. Cf. Energy Home406 S.W.3d at 836. Instead ofjsing the 1977 lease, the Storys
could have chosen to maintain the status quat iBhthey could haveontinued under the terms
of the 1972 lease—terms that they had preWobargained for. Additionally, the 1977 lease
was arguably more favorable toetlStorys than the 1972 lease. It increased the royalty rate,
provided them an annual delivery of agricultunale, and placed a ninety-nine-year limit on the
renewal, as opposed to the perpketaaewal term in the 1972 lease.

The Storys also allege that FVQ misrepreed its ability to renew the 1972 lease and

failed to advise them that the 1977 lease, urthlee1972 lease, could be renewed for more than
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one five-year term. This allegation defies th&mplanguage of the 1972 lease. That lease stated
that it “may be renewed . . . féive additional years and at intextg of five years hereafter so
long as said conditions have bdeapt and performed.” 5:14-&4 DE 78-3, Page ID 1681. As
the district court recognized, this a valid contractual termKentucky does not favor perpetual
leases, but finds them acceptable, valid, and ee&drie where the language is “clear, plain and
unambiguously expressed.Farris v. Laurel Explosives, Inc797 S.W.2d 487, 489 (Ky. Ct.
App. 1990) (citingvokins v. McGaughey66 S.W. 907, 909 (Ky. 1924)jW]here the intention

to create a right of renewal perpetuity is clearly and unamgiiously expressed, the obligation
so created is valid and enforceable.”)). Such was the language in the 1972 lease. Because there
was no difference in FVQ’s ability to reneweti972 and 1977 leases, it could not have misled
the Storys in the way that they allege.

For these reasons, we find that the 1977 Seage was not unconscidnea at the time it
was executed.

VII.

Martin Marietta seeks to be dismissed fronis ttonsolidated appeal, arguing that it is an
unnecessary party because neitheiStoeys nor the Clifts have aable claim against it. Martin
Marietta asserts that RDP should have filedcross-appeal to preserve any claim for
indemnification. Because RDP étitled to summary judgmertipwever, there is no basis on
which it could seek indemnification from Mart Marietta. Therefore, we deny Martin
Marietta’s pending motions to dismiss as moot.

VIII.
For the foregoing reasons, we affirm the district court’s grant of summary judgment to

defendants and deny Martin Marietta’s pending motions as moot.
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