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OPINION

KAREN NELSON MOORE, Circuit Judge. When individuals in this country are unable
to work because of physical or mental disabilities, they may file for Social Security Disability
Insurance (“SSDI”) and Supplemental Security Income (“SSI”) benefits. The eleven plaintiffs
here all filed for these benefits, and they all eventually received them. The trouble, however, is
that they were represented in their efforts by Eric Conn, a Kentucky attorney who secured
benefits for his clients by submitting fraudulent reports to the Social Security Administration
(“SSA”). An Administrative Law Judge (“ALJ”), David Daugherty, also participated in the
scheme by taking bribes from Conn to assign Conn’s cases to himself and issue favorable

rulings.

Nearly ten years after the SSA first learned of Conn’s and Daugherty’s possible
wrongdoings, it initiated efforts to “redetermine” plaintiffs’ eligibility for benefits. The SSA

held new hearings before new ALJs to determine plaintiffs’ entitlement to benefits as of the date
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of their original applications—i.e., seven to ten years earlier. During the redetermination
process, the SSA disregarded all medical evidence submitted by the four doctors participating in
Conn’s scheme on the ground that such evidence was tainted by fraud. Plaintiffs had no
opportunity to rebut the agency’s assertion of fraud as to this medical evidence. Ultimately, all
plaintiffs were deemed ineligible for SSDI and SSI benefits as of the date of their original
applications, and their benefits were terminated. After exhausting all administrative remedies,
plaintiffs brought suit in federal district court.

The eleven cases presented in this consolidated appeal appeared before three different
district judges. Though the precise nature of their claims somewhat varied, all plaintiffs alleged
that the SSA’s procedures and actions violated the Due Process Clause of the Fifth Amendment,
the Administrative Procedure Act (“APA”), and the Social Security Act. We now hold that the
plaintiffs are entitled to summary judgment on their due-process claim, the SSA is entitled to
summary judgment on plaintiffs’ claims under the Social Security Act, and the SSA is not
entitled to summary judgment on plaintiffs’ claims under the APA. We therefore AFFIRM the
district court’s judgment in cases numbered 17-5206, 17-5211, 17-5212, 17-5213, 17-5214, 17-
5215, 17-5216, and AFFIRM in part, REVERSE in part, and REMAND for further

proceedings consistent with this opinion in cases numbered 17-5598 and 17-5614.
I. BACKGROUND

The SSDI and SSI programs provide disability benefits to individuals with physical or
mental impairments that preclude them from working. 42 U.S.C. 88 423(d)(2)(A),
1382c¢(a)(3)(B). The eleven plaintiffs in this consolidated appeal had each applied for SSDI
and/or SSI benefits between June 2006 and October 2008, and their applications were initially
denied. Either before or after these initial denials, each plaintiff retained Eric Conn, a Kentucky
attorney, to assist with the application process. With Conn’s counsel, each plaintiff then
submitted a timely request for a hearing before an ALJ. In each of these cases, the plaintiff’s
application included medical records from one of four examining doctors—Bradley Adkins,
Ph.D., Srinivas Ammisetty, M.D., Frederic Huffnagle, M.D., or David P. Herr, D.O. And in

each of these cases, ALJ David Daugherty relied exclusively on the doctors’ medical opinions to
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conclude on the record (i.e., without holding a hearing) that plaintiffs were disabled and thereby
entitled to either SSI or SSDI benefits. In particular, in each case Daugherty’s discussion of his
determination to award benefits read, more-or-less verbatim, as follows:
Having considered all of the evidence, | am satisfied that the information
provided by Dr. [Adkins, Ammisetty, Huffnagle, or Herr] most accurately reflects

the claimant’s impairments and limitations. Therefore, the claimant is limited to
less than sedentary work at best.

After considering the evidence of record, the undersigned finds that the claimant's
medically determinable impairment could reasonably be expected to produce the
alleged symptoms, and that the claimant’s statements concerning the intensity,
persistence and limiting effects of these symptoms are generally credible.

E.g., 16-cv-53 (Blackburn), R. 26-1 (Ex. 6A, Daugherty Decision at 3) (Page 1D #281).

According to the SSA, plaintiffs’ change of fortune was not coincidental. Instead, SSA
alleges that Conn, Daugherty, and the four doctors identified above were engaged in a wide-
spread scheme to secure SSI and SSDI benefits for Conn’s clients based on fraudulent disability
applications. SSA Br. at 12-15. The scheme, according to the SSA, worked like this: Conn
created a limited number of template Residual Functional Capacity (“RFC”) forms, which he or
attorneys in his office filled out ahead of time. Id. at 13. These forms, which are normally
meant to convey a claimant’s “ability to do work-related activities on a day-to-day basis in a
regular work setting,” 16-cv-154 (Hicks), R. 42-2 (Adkins Report, RFC Form) (Page 1D #1438),
were purportedly manipulated to ensure that they satisfied the SSA’s criteria for establishing a
disability. 1d. The doctors above then signed these forms without making any adjustments, and
Conn submitted the forms to the SSA on behalf of his clients. Id. Daugherty, who was allegedly
receiving bribes from Conn, then assigned Conn’s cases to himself and issued favorable rulings

to Conn’s clients. Id. at 14-15; Pls. Br. at 4.

The SSA first learned about possible wrongdoing involving Daugherty and Conn as far
back as 2006, when a senior case technician and a master docket clerk in the SSA’s Office of
Disability Adjudication and Review (which houses the ALJs) raised concerns that Daugherty

was reassigning Conn’s cases to himself and rapidly deciding them in the claimants’ favor. U.S.

ex rel. Griffith v. Conn, No. CIV. 11-157-ART, 2015 WL 779047, at *1-2 (E.D. Ky. Feb. 24,
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2015). A Wall Street Journal article published in May 2011 highlighted Daugherty’s practice of
taking Conn’s cases and awarding benefits and noted that “[a] possible connection between
Messrs. Daugherty and Conn is a subject of the inspector general’s investigation.” Damian
Paletta, Disability-Claim Judge Has Trouble Saying “No,” Wall St. J., May 19, 2011. Also in
2011, the U.S. Senate Committee on Homeland Security and Governmental Affairs launched an
investigation into Daugherty’s unusually quick adjudication of disability claims and unusually
high rate of granting benefits. The Committee issued a report in October 2013 finding that
“Judge Daugherty worked with Mr. Conn in inappropriate ways to approve a high volume of
cases submitted by the Conn Law Firm.” Senate Committee on Homeland Security and
Governmental Affairs, How Some Legal, Medical, and Judicial Professionals Abused Social
Security Disability Programs for the Country’s Most Vulnerable: A Case Study of the Conn Law
Firm 5 (Oct. 7, 2013) [hereinafter, Senate Report], available at
https://www.hsgac.senate.gov/imo/media/doc/REPORT%20Conn%20case%20history%20report
-final%20%20(10-7-13).pdf.

After the Wall Street Journal article was published, but before the SSA took any steps to
initiate redetermination proceedings in these cases, Conn purportedly made significant efforts to
destroy records, “including medical records for active disability claims.” 1d. at 121. According
to the Senate Report, a shredding company sent Conn an invoice on June 23, 2011 for the
destruction of more than 26.5 thousand pounds of documents for the Conn Law Firm, which is,
according to the Report, the equivalent of 2.65 million sheets of paper. Id. at 122. Before the
article, the shredding company had previously shred documents for Conn in smaller batches
(e.g., 5.6 thousand pounds of paper in June 2010; 5.9 thousand pounds of paper in September
2010; and 7.3 thousand pounds of paper in November 2010). Id. An affidavit submitted by a
former Conn Law Firm employee in one of the cases below confirms that medical records “were
destroyed by fire or by shredding, although not all medical records were destroyed.” 16-cv-154
(Hicks), R. 22-1 (Slone Aff. 1 3) (Page ID #1082). This former employee also averred that “[i]t
was routine practice in Mr. Conn’s office not to submit any medical records to Social Security or
the Office of Disability Adjudication and Review on a claimant’s claim once they were assigned

to Judge David B. Daugherty.” Id.
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By July 2014, the Social Security Administration’s Office of the Inspector General
(“OIG”) had identified 1,787 individuals—all of whom had been represented by Conn—whose
applications, the OIG “had reason to believe,” were tainted by fraud. 16-cv-154 (Hicks), R. 10-1
(OIG Letter) (Page ID #146). This tag has statutory significance. Under the Social Security Act,
the SSA is required to “immediately redetermine” a beneficiary’s entitlement to disability
benefits if, at any point after granting benefits, the SSA has “reason to believe that fraud or
similar fault was involved in the application” for benefits. 42 U.S.C. § 405(u)(1)(A). The SSA
may, however, delay redetermination proceedings if “a [state or federal prosecutor] with
jurisdiction over potential or actual related criminal cases, certifies, in writing, that there is a
substantial risk that such action by the Commissioner of Social Security with regard to
beneficiaries in a particular investigation would jeopardize the criminal prosecution of a person
involved in a suspected fraud.” Id. Notwithstanding the SSA’s clear statutory mandate to
“immediately redetermine” benefits upon suspicion of fraud, id., the OIG provided the 1,787
names to the SSA “with the understanding that SSA was not to take any adverse action against
any individual on the list until further notice.” 16-cv-154 (Hicks), R. 10-1 (OIG Letter) (Page ID
#146).

On May 12, 2015, the OIG sent the SSA another letter stating that the OIG “still has[]
reason to believe” that fraud was involved in the 1,787 applications identified in July 2014. Id.
In particular, the OIG explained that it “has[] reason to believe that Mr. Conn or his firm
submitted pre-completed ‘template’ Residual Functional Capacity forms purportedly from [the
four doctors identified above], dated between January 2007 and May 2011, in support of the
individuals’ applications for benefits.” Id. The OIG noted that it was “not aware of any
objections to SSA moving forward with its administrative processing of the redeterminations of
the 1,787 individuals” previously identified by the OIG and told the SSA “that it may proceed

with its redetermination of the cases of the individuals on the previously transmitted list.” 1d.

With that, the SSA sent letters on May 18, 2015 to each of the eleven plaintiffs in this
case (along with approximately 1,500 other individuals, see 16-cv-154 (Hicks), R. 25-1
(Salzmann Aff. 5) (Page ID #1125)). Citing sections 205(u) and 1631(e)(7) of the Social
Security Act (42 U.S.C. 88 405(u), 1383(e)(7)(A)), the letters explained that the SSA needed to
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redetermine plaintiffs’ eligibility for benefits because “there was reason to believe fraud was
involved in certain cases involving [Adkins, Ammisetty, Huffnagle, and Herr],” one or more of
these doctors “provided evidence” in plaintiffs’ cases, and the ALJ (i.e., Daugherty) “previously
used that evidence to find [plaintiffs] disabled.” E.g., 16-cv-154 (Hicks), R. 20-4 (Notice of
Appeals Council Action at 1) (Page ID #339). The letters further explained that during the
redetermination process, the SSA “must disregard any evidence from one of the medical
providers above when the information was submitted by representative Eric C. Conn or other

representatives associated with Mr. Conn’s law office.” Id.

According to the May 18, 2015 letters, the SSA had already reviewed plaintiffs’ cases
(less than a week after receiving notice from the OIG that it could proceed with the
redetermination process) and had concluded that the remaining evidence in plaintiffs’ files did
not support their favorable benefits determinations. Id. at 2 (Page ID #340). As a result, the
plaintiffs’ cases were being remanded to a new ALJ for a redetermination hearing. Id. The
letters informed plaintiffs that they could obtain representation for the hearing and could submit
more evidence to the ALJ, which the SSA would consider so long as it was “new and material”
and concerned plaintiffs’ disabilities on or before the date of Daugherty’s initial decision. Id. at
3-4 (Page ID #341-42). In an affidavit submitted in the Hicks district court proceedings, a
division chief administrative appeals judge explained that beneficiaries may also receive
assistance, if they request it, “with developing records that are new, material, and related to the
period at issue” during the redetermination process. 16-cv-154 (Hicks), R. 25-1 (Salzmann Aff.
16) (Page ID #1125). In addition, “the ALJ may obtain medical or vocational expert testimony

as necessary.” ld.

The SSA held new hearings in plaintiffs’ cases between December 2015 and March 2016.
In each hearing, the new ALJ disregarded the medical reports initially submitted by Adkins,
Ammisetty, Huffnagle, or Herr, considered all other medical evidence in plaintiffs’ files,
including newly submitted evidence that satisfied the two criteria above, and concluded that
plaintiffs should not have been awarded benefits in the first place. E.g., 16-cv-53 (Blackburn),
R. 26-1 (Redetermination Decision at 13-25) (Page ID #212-24). The ALJs therefore
“terminated” plaintiffs’ benefits and informed plaintiffs that the “SSA may treat any benefits
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previously received as an overpayment.” Id. at 24 (Page ID #223). The ALJs further instructed

plaintiffs that they “have the right to file a new application at any time.” Id. at 11 (Page ID
#210).

Notably, in redetermining plaintiffs’ eligibility for benefits, the SSA excluded all
evidence submitted by Adkins, Ammisetty, Huffnagle, and Herr—not just the RFC forms that
the OIG had identified as possibly fraudulent in its referral to the SSA. See 16-cv-154 (Hicks),
R. 10-1 (OIG Letter) (Page ID #146). Beyond the RFC forms, the four doctors had submitted
evidence detailing their examinations of plaintiffs, including any testing that they had performed
and behavioral observations they had made. For Hicks, for instance, Dr. Adkins submitted a
report stating that he had examined Hicks for three-and-a-half hours and had administered a
third-edition Wechsler Adult Intelligence Scale test (“WAIS-III”). 16-cv-154 (Hicks), R. 42-2
(Adkins Report at 1) (Page ID #1429). Adkins determined that Hicks had an 1Q of 69 and a
Global Assessment of Functioning (“GAF”) score of 47. Id. at 6, 8 (Page ID #1434, 1436). No
other IQ testing appears in Hicks’s records, and the only other GAF score discussed in the ALJ’s
redetermination decision was higher (65-70), and had been obtained by an SSA-retained
physician. 16-cv-154 (Hicks), R. 20-3 (Redetermination Decision at 20) (Page ID #254).
Without the benefit of Adkins’s report, the ALJ concluded that Hicks’s “medically determinable
mental impairment causes no more than ‘mild’ limitation” and therefore “did not significantly

limit [her] ability to perform basic work activities.” Id. at 21-22 (Page 1D #255-56).

After exhausting their administrative remedies, plaintiffs sought relief in federal district
court. Plaintiffs challenged the SSA’s procedures, actions, and decisions as violations of the
Social Security Act, the Due Process Clause of the Fifth Amendment, and the Administrative
Procedure Act. See, e.g., 16-cv-154 (Hicks), R. 1 (Compl. 11 11-20) (Page ID #3-4). Seven of

the cases proceeded before Judge Thapar (Hicks, Adams, Blackburn, Hale, Jenkins, Justice, and

1The SSA now alleges, based on a statement attached to the plea agreement that Conn recently signed in
his criminal prosecution, that Conn’s “fabrication of evidence was not limited to RFC forms.” SSA Br. at 13.
According to Conn’s plea agreement, Adkins also exaggerated the length of his evaluations and estimated claimants’
IQs rather than administering proper 1Q tests. 17-cr-43, R. 9-1 (Factual Basis Statement § 7) (Page ID #36). The
OIG did not mention (and perhaps did not know about) these non-RFC examples of fraudulent behavior in its letter
referring plaintiffs’ cases to the SSA for redetermination. 16-cv-154 (Hicks), R. 10-1 (OIG Letter) (Page 1D #146).
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Ousley), which are referred to collectively here as Hicks v. Colvin; three cases proceeded before
Judge Reeves (Griffith, Howard, and Martin) and were decided together under the name Carter
v. Colvin; and one case proceeded before Judge Hood (Perkins v. Colvin).

Judge Thapar focused first on Hicks, where he decided the constitutional due-process
claim in Hicks’s favor and granted partial summary judgment to Hicks on that ground on
October 12, 2016. 16-cv-154 (Hicks), R. 36 (Mem. Op. & Order) (Page ID #1328-60). He then
issued an order in each of the other six cases applying the Hicks opinion to them. E.g., 16-cv-53
(Blackburn), R. 39 (Order) (Page ID #854-55). The SSA moved for reconsideration of the Hicks
opinion, which Judge Thapar denied on December 21, 2016. 16-cv-154 (Hicks), R. 48 (Mem.
Op. & Order) (Page ID #1608-21). In the meantime, Judge Reeves rejected plaintiffs’ statutory
and constitutional claims regarding the SSA’s redetermination procedures in Carter and granted
partial summary judgment to the SSA on November 15, 2016.? E.g., 16-cv-101 (Griffith), R. 43
(Mem. Op. & Order) (Page ID #950-89). Judge Hood largely adopted Judge Reeves’s opinion
and granted partial summary judgment to the SSA in Perkins on December 16, 2016. 16-cv-35
(Perkins), R. 55 (Mem. Op. & Order) (Page ID #1489-98). The SSA filed a notice of appeal in
the seven cases proceeding before Judge Thapar on February 21, 2017. E.g., 16-cv-154 (Hicks),
R. 57 (Notice of Appeal) (Page ID #1658-59). The remaining four plaintiffs obtained leave to
appeal Judge Reeves’s and Judge Hood’s interlocutory orders granting partial summary
judgment to the SSA on May 24, 2017. E.g., 16-cv-35 (Perkins), R. 70 (Order) (Page ID #1653—
56). This appeal followed.

I1. DISCUSSION
A. Due Process

Plaintiffs’ due-process challenge focuses on the SSA’s refusal to accord them an
opportunity to rebut the OIG’s assertion of fraud as to the Conn-related medical reports. Pls. Br.

at 17. A preliminary question in this case is whether the three-factor balancing test laid out in

2The plaintiffs in Carter also alleged that the SSA’s redeterminations were not supported by substantial
evidence. That claim was not the subject of the SSA’s motions for summary judgment. E.g., 16-cv-101 (Griffith),
R. 43 (Mem. Op. & Order at 14) (Page ID #963).
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Mathews v. Eldridge, 424 U.S. 319 (1976), governs this due-process claim. As a plurality of the
Supreme Court explained in Hamdi v. Rumsfeld, 542 U.S. 507 (2004),
Mathews dictates that the process due in any given instance is determined by
weighing “the private interest that will be affected by the official action” against
the Government’s asserted interest, “including the function involved” and the
burdens the Government would face in providing greater process. The Mathews
calculus then contemplates a judicious balancing of these concerns, through an
analysis of “the risk of an erroneous deprivation” of the private interest if the

process were reduced and the “probable value, if any, of additional or substitute
procedural safeguards.”

Id. at 529 (quoting Mathews, 424 U.S. at 335).

Plaintiffs argue that this is “a case about the minimum protections of due process,” and
Mathews—which plaintiffs understand as a test “used to determine whether additional process
(i.e., beyond the minimum) is required”—does not apply. Pls. Br. at 32. In particular, plaintiffs
insist that “procedural due process” requires, at a minimum, “a fair opportunity to rebut the
Government’s factual assertions before a neutral decisionmaker,” and this baseline procedural
protection may not be “balanced away.” Id. at 19 (quoting Hamdi, 542 U.S. at 533). The SSA,
in turn, insists that the Supreme Court and this court have long applied Mathews to assess
whether the government has provided “the core due process protection of a meaningful hearing,”
SSA Reply Br. at 9, and that the district court in Hicks erred in delineating a “formal” test for the
base requirements of procedural due process and a “functional” test for everything else, SSA Br.
at 47-48. We conclude that plaintiffs have the better argument, and hold that the SSA’s
procedures violate long-standing principles of procedural due process that predate the Mathews

test. Even under Mathews, however, plaintiffs would prevail.
1. Minimum Due-Process Analysis

Long before Mathews, the Supreme Court recognized the “immutable” principle that
“where governmental action seriously injures an individual, and the reasonableness of the action
depends on fact findings, the evidence used to prove the Government’s case must be disclosed to
the individual so that he has an opportunity to show that it is untrue.” Greene v. McElroy, 360
U.S. 474, 496 (1959). Both in Mathews and subsequently, the Court has reaffirmed this basic
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tenet. See Mathews, 424 U.S. at 346 (holding that the SSA’s process for terminating disability
benefits satisfies constitutional due-process requirements because beneficiaries are able “to
challenge directly the accuracy of information in [their] file[s] as well as the correctness of the
agency’s tentative conclusions”); see also Hamdi, 542 U.S. at 533 (plurality) (“[A] citizen-
detainee seeking to challenge his classification as an enemy combatant must receive notice of the
factual basis for his classification, and a fair opportunity to rebut the Government’s factual
assertions before a neutral decisionmaker.”); id. at 553 (Souter, J., joined by Ginsburg, J.,
concurring in relevant part) (“[S]Jomeone in [the defendant’s] position is entitled at a minimum to
notice of the Government’s claimed factual basis for holding him, and to a fair chance to rebut it
before a neutral decisionmaker.”); Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1, 7 (2003)
(“[D]ue process require[s] the government to accord the plaintiff a hearing to prove or disprove a
particular fact or set of facts .... [that are] relevant to the inquiry at hand.”). As the
government’s action in this case “depends on fact findings” that the plaintiffs have not been
provided the opportunity to rebut, the government’s process is constitutionally inadequate. See
Greene, 360 U.S. at 496.

The SSA argues, in effect, that the deprivation of plaintiffs’ benefits in this case did not
“depend on” the government’s finding that the reports by Conn’s doctors involved fraud, see id.,
because it turned instead on the government’s finding that the other evidence in the plaintiffs’
records was insufficient to establish disability. SSA Br. at 44. An agency’s determination,
however, “depends on fact findings” beyond the ultimate factual question at issue, and due
process protects a person’s right to contest not only the final finding, but also the relevant
preliminary findings. See Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971) (“Only when
the whole proceedings leading to the pinning of an unsavory label on a person are aired can
oppressive results be prevented.” (emphasis added)); cf. United States v. Davis, 928 F.2d 405,
1991 WL 37829, at *4 (6th Cir. 1991) (“[D]ue process in sentencing demands that ‘the defendant
be given the opportunity to rebut factors that might enhance a sentence.’” (quoting United States
v. Castellanos, 904 F.2d 1490, 1495 (11th Cir. 1990))). The final factual decision is the product
of preliminary factual findings. When a party is improperly handicapped in disputing a

preliminary issue, the overall outcome is also tainted.
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Moreover, in this consolidated appeal, the exclusion of the Conn-related medical reports
is inextricably bound up with the denial of plaintiffs’ benefits because, according to plaintiffs,
they are now unable to provide sufficient substitute evidence of their initial eligibility for
benefits. See Pls. Br. at 28-29. Perhaps plaintiffs would not have received a favorable outcome
if their initial medical records were considered in the redetermination process, id. at 25—after
all, the ALJ deciding the initial review was hardly neutral—but inclusion of these reports
nevertheless constitutes plaintiffs’ only hope of restoring their benefits, id. at 28-29. To
preclude plaintiffs from contesting the fraudulent nature of the reports would be akin to allowing
Hamdi (the plaintiff in Hamdi who had been held in Guantanamo as an “enemy combatant”
solely on the say-so of a U.S. government memorandum) to contest that he was an “enemy
combatant” but not that he was captured on the battlefield in Afghanistan. If the latter fact more-
or-less decides the former, then due process requires that both remain up for debate. See Hamdi,
542 U.S. at 526 (plurality) (holding that Hamdi cannot be deemed to have conceded that he was
captured in a combat zone because he was not “permitted to speak for himself or even through

counsel as to those circumstances” (citation omitted)).

According to the SSA, “the potential value of the excluded report” is irrelevant because
“the ‘right to present relevant evidence is not unlimited, but rather is subject to reasonable
restrictions.”” SSA Br. at 45 (quoting United States v. Scheffer, 523 U.S. 303, 308 (1998)). The
SSA’s reliance on Scheffer is misplaced. There, the Court determined that the military could
exclude polygraph evidence from court-martial proceedings because such evidence lacked
“sufficient scientific acceptability to be relevant.” United States v. Scheffer, 523 U.S. 303, 307
(1998) (citation omitted). Scheffer therefore concerned a blanket prohibition on certain forms of
evidence; this case, by contrast, concerns a particularized determination that aspects of plaintiffs’
records are tainted by fraud—precisely the sort of adjudicative factual determination that
requires a hearing to sort out. See Londoner v. City & Cty. of Denver, 210 U.S. 373, 385-86
(1908). The dissent minimizes the way in which this particularized determination distinguishes
our case from Scheffer, but it is meaningful. See Dissent at 45. W.ith individualized

determinations comes a risk of individualized evaluative error on the part of the SSA reviewer,
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the kind plaintiffs are entitled to dispute. No such risk of individualized error is posed by the

blanket nature of the polygraph evidence prohibition in Scheffer.

Even if Scheffer were a relevant precedent, it offers no support for the SSA’s contention
that “the potential value of the excluded report” is irrelevant. Rather, Scheffer recognized that
even generally applicable evidentiary rules may “raise a constitutional concern” if they
“implicate a sufficiently weighty interest of the [plaintiff].” 523 U.S. at 309. Thus, a state rule
banning “all hypnotically refreshed testimony” must bend when a “defendant, accused of a
killing to which she was the only eyewitness, was allegedly able to remember the facts of the
killing only after having her memory hypnotically refreshed,” as a contrary holding would
“deprive[] the jury of the testimony of the only witness who was at the scene and had firsthand
knowledge of the facts” and would “infringe[] upon the defendant’s interest in testifying in her
own defense.” 1d. at 315 (discussing Rock v. Arkansas, 483 U.S. 44 (1987)). By the same token,
refusing to allow plaintiffs here to present the only persuasive evidence of their earlier eligibility
for disability benefits “implicate[s] a sufficiently weighty interest of the [plaintiffs] to raise a
constitutional concern.” 1d. at 309. The dissent fails to address possible constitutional
limitations on evidentiary rules. See Dissent at 45. Of course, this does not mean that the SSA
must allow plaintiffs to rely on fraudulent evidence in their redetermination hearings. But it does
mean that the SSA must proffer some factual basis for believing that the plaintiffs’ evidence is
fraudulent, and the plaintiffs must have an opportunity to “rebut the Government’s factual

assertions before a neutral decisionmaker.” See Hamdi, 542 U.S. at 533.
2. Due-Process Analysis under Mathews

Applying the Mathews test leads to the same result. Mathews directs courts to weigh the
private interest in a property right against the government’s interest in avoiding additional or
substitute process, in light of “the risk of an erroneous deprivation” of a property holder’s
interest “and the probable value, if any, of additional or substitute procedural safeguards.”
Mathews, 424 U.S. at 335. Mathews’s balancing, however, is not suspended in space; it operates

against a constitutional bottom. As the D.C. Circuit once put it,
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[d]epending upon the tilt of the Mathews balance in a particular case, ... the
timing and content of the [required] hearing may vary. Nevertheless, however
weighty the governmental interest may be in a given case, the amount of process
required can never be reduced to zero—that is, the government is never relieved
of its duty to provide some notice and some opportunity to be heard prior to final
deprivation of a property interest.

Propert v. District of Columbia, 948 F.2d 1327, 1332 (D.C. Cir. 1991) (internal citations
omitted). We therefore see Mathews less as a three-way see-saw, and more as a two-step

template.

First, courts must consider when, in Mathews’s parlance, the “risk of an erroneous
deprivation” is too high. At some foundational level, this factor is dispositive. After all, “some
form of hearing is required before an individual is finally deprived of a property interest,”
Mathews, 424 U.S. at 333 (emphasis added), no matter how small the interest or how great the
governmental burden. Next, after establishing the base level of process owed, courts must weigh
the remaining factors to determine how much more ought to be provided. Where the liberty or
property interest is significant and the cost to the government of providing additional, valuable
process is low, then greater procedures must be implemented. Where the liberty or property
interest is relatively low, the value of additional procedures is minimal, and the cost to the

government is high, then nothing more is necessary.

This is essentially how a plurality of the Supreme Court approached the Mathews test in
Hamdi. The plurality first noted the strong interests at stake both for Hamdi and the government,
Hamdi, 542 U.S. at 529-32, concluded that the “risk of an erroneous deprivation” became
intolerable if Hamdi was deprived of “notice of the factual basis for his classification [as an
enemy combatant] and a fair opportunity to rebut the Government’s factual assertions before a
neutral decisionmaker,” id. at 533, and then considered what additional procedures, beyond the
“core elements” already identified, would be necessary to protect Hamdi’s interest, in light of the
significance of Hamdi’s interest, the probable value of additional safeguards, and the national
security risks associated with implementing them, id. at 533-35. Ultimately, the plurality
determined that little more than the constitutional minimum was necessary. Id. The evidentiary

standards and burdens associated with criminal trials, while presumably valuable in avoiding
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erroneous deprivations of liberty, were not worth the national security cost. 1d. at 533-34. The
Hamdi plurality decision therefore guides courts on both the proper application of Mathews and
the base level of protection it must provide—i.e., “notice of the factual basis” for a governmental
determination and “a fair opportunity to rebut the Government’s factual assertions before a

neutral decisionmaker.” Id. at 533.

Applying Mathews here, we conclude that the risk of an erroneous deprivation under the
SSA’s current framework is too high. The SSA argues that the current process leaves little room
for error, as plaintiffs may rely on a host of other evidence beyond the Conn-related medical
reports, including evidence that was not submitted in the initial determination, and the Conn-
related reports would, in any event, be a low-weighted factor in the ALJ’s analysis. SSA Br. at
35-43. But Supreme Court precedent, including precedent applying Mathews, indicates that any
time a citizen is deprived of “notice of the factual basis” for a governmental determination and “a
fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker,”
the risk of error is too high. Hamdi, 542 U.S. at 533; see also Wilkinson v. Austin, 545 U.S. 209,
225-26 (2005) (holding that Ohio’s process for assigning prisoners to maximum-Security prisons
was constitutional because the state gave inmates “notice of the factual basis leading to
consideration for [maximum-security-prison] placement and a fair opportunity for rebuttal,” and
Supreme Court case law “ha[s] consistently observed that these [protections] are among the most

important procedural mechanisms for purposes of avoiding erroneous deprivations”).

Moreover, even if the risk of an erroneous deprivation were not intolerably high
whenever claimants are precluded from rebutting material factual assertions about their case, the
risk of an erroneous deprivation is nevertheless too high in these cases. Even assuming fraud
could be reliably detected through a blanket rule—a point the Supreme Court has previously
called into doubt, see Califano v. Yamasaki, 442 U.S. 682, 697 (1979) (“We do not see how
[social security beneficiaries’ “fault” or “good faith”] can be evaluated absent personal contact
between the recipient and the person who decides his case.”)—the SSA’s exclusionary rule is
over-expansive. The OIG referral stated only that the OIG had reason to believe that a small
portion of the four physicians’ reports—the RFC forms—had been fraudulently prepared, 16-cv-
154 (Hicks), R. 10-1 (OIG Letter) (Page ID #146), yet the SSA disregarded any evidence signed
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by Adkins, Ammisetty, Huffnagle, or Herr and submitted by the Conn Law Firm between
January 2007 and May 2011, e.g., 16-cv-154 (Hicks), R. 20-4 (Notice of Appeals Council Action
at 2) (Page ID #340). The SSA’s rule therefore excludes a wide range of materials that the OIG

never claimed to have “a reason to believe” were tainted by fraud.

The divergence between the material identified by the OIG and the material excluded by
the SSA highlights the danger of the SSA’s approach. Not only are the OIG’s assertions of fraud
unreviewable, but the SSA’s application of those assertions is unreviewable. Currently, the SSA
asserts that it has “reason to believe” that all reports signed by Adkins, Ammisetty, Huffnagle,
and Herr and submitted by Conn between January 2007 and May 2011 contained fraud. But
what if the SSA instead declared that all reports signed by the four doctors—regardless of
whether they were submitted by Conn—were tainted by fraud? What would preclude the SSA
from interpreting the OIG’s referral this broadly? In effect, the SSA insists that it may
unilaterally select the criteria for fraud (based on vague statutory guidance) and then unilaterally
select which evidence satisfies those criteria. With no adversarial input and no judicial
oversight, the risk that nonfraudulent material will be erroneously excluded is impermissibly
high.®

The dissent essentially argues that the “reason to believe” standard is “nearly
irrebuttable,” and therefore due process affords plaintiffs no entitlement to attempt to rebut it.
See Dissent at 44. We see things differently. The considerable liberties that the SSA has taken
in interpreting and administering the “reason to believe” standard advocate in favor of a
procedural check, not against it. In extolling the virtues of the non-adversarial “reason to
believe” determination, the dissent draws an analogy to the Supreme Court’s approval of a non-
adversarial probable cause determination in criminal cases. See Dissent at 43 (discussing Kaley
v. United States, 571 U.S. 320, 338-39 (2014)). Yet in criminal cases the s