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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
GOOGLE INC,, )
) Civil Action No. 07 CV 385
Plaintiff, )
) Hon. Virginia M. Kendall
Vvs. )
) Presentment Date: February 20, 2007
- CENTRAL MFG. INC. a/k/a CENTRAL ) Presentment Time: 9 a.m.
MFG. CO., a/k/a CENTRAL MFG, CO. )
(INC.), a’k/a CENTRAL )
MANUFACTURING COMPANY, INC. )
and a/k/a CENTRAL MFG. CO. OF )
ILLINOIS; and STEALTH INDUSTRIES, )
INC. a’k/a RENTAMARK and a/k/a )
-RENTAMARK.COM, )
)
Defendants. )

DECLARATION OF MICHAEL T. ZELLER

I, Michael T. Zeller, declare as follows:
1. I am a member of the bar of the State of Illinois, New York and California and a
-partner of Quinn Emanuel Urquhart Oliver & Hedges, LLP, attorneys for plaintiff Google Inc.
("Google"). I make this declaration of personal, firsthand knowledge, and if called and swornas a
witness, I could and would testify competently thereto.
‘ 2. Attached as Exhibit 1 is a true and correct copy of the Order Authorizing The Trustee
‘To Act On Behalf Of Debtor's Wholly-Owned Corporations And Related Relief, dated October 3,
2006 and entered by United State Bankruptcy Court for the Northern District of Illinois (the
"Bankruptcy Court") in the bankruptcy proceeding In re Leo Stoller, Case No. 05 B 64075 (N.D.
L), | | |
3. Attached as Exhibit 2 is a true and correct copy Qf the Bankruptcy Court's Findings
Of Fact And Conclusions Of Law On Motion Of Pure Fishing To Convert To Chapter 7, dated
September 26, 2006.
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4, Attached as Exhibit 3 is a true and cormrect copy of Leo Stoller's Petition for

Bankruptcy under Chapter 13, dated December 20, 2005.

5. Attached as Exhibit 4 is a true and correct copy of the Bankruptcy Court's December
19, 2006 Order .
6. Attached as Exhibit 5 is a true and correct copy of Stoller's December 8, 2006 Motion

For Permission of Court To Allow Leo Stoller To Represent Himself And His Corporate Entities
Before the Trademark Trial and Appeal Board ("TTAB").

7. Attached as Exhibit 6 is a true and correct copy of the Bankruptcy Court's December
53,2006 Order Approving Trustee's Agreement With Google, Inc. To Modify Stay And Compromise
Certain Claims Of Debtor's Wholly-Owned Corporations And Related Relief.

.8. Attached as Exhibit 7 is a true and correct copy of the Settlement Agreement entered
into by and between Google and Defendants (through the Trustee), and accompanying exhibits.

| 9, Attached as Exhibit 8 is a true and correct copy of Defendant Central Mfg. Co.
- (Inc.)'s Notice of Opposition to Google Inc.'s application to register the GOOGLE mark for certain
| goods, without exhibits, dated March 1, 2006 and filed before the TTAB (hereinafter, the
"Opposition Proceeding"). '

10.  Attached as Exhibit 9 is a true and correct copy of Defendant Central Mfg. Co.
(Inc.)'s Motion for Summary Judgment, without exhibits, dated May 15, 2006 and filed before the
TTAB in connection with Defendant Central Mfg. Co. (Inc.)'s Petition for Cancellation of Google
Inc.'s registration of the GOOGLE mark for certain goods and services.
| 11 Attached as Exhibit 10 is a true and correct copy of Defendant Central Mfg. Co.
(Inc.)'s Petition for Cancellation of Google Inc.’s registration of the GOOGLE mark for certain goods
and services, without exhibits, dated April 18, 2006 and filed before the TTAB (hereinafter, the
"Cancellation Proceeding"). S

| 12.  Attached as .Exhibit 11 is a true and correct copy of the transcript of an Octobér 19,

2006 proceeding before the Bankruptey Court in fn re Leo Stoller.

20056/2055905.2 2
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13, Attached as Exhibit 12 are true and correct copies of (1) the July 30, 2006 Order by
the TTAB dismissing Defendant Central Mfg. Co. (Inc.)'s Opposition Proceeding against Google,
and (2) the TTAB Order attached thereto, dated July 14, 2006, finding that Defendant Central Mfg.'s
assertions of rights to the GOOGLE mark were "baseless” and done for the improper purposes of
coercing monetary payment for trademarks to which it demonstrated no proprietary right.

14.  Attached as Exhibit 13 is a true and correct copy of the October 4, 2006 Final
Judgment in Central Mfg. Co., et al. v. Pure Fishing Inc., et al., No. 05 C 00725.

15.  Attached as Exhibit 14 is a true and correct copy of the transcript of the August 31,
2006 hearing in Bankruptcy Court in I re Leo Stoller.

16.  Attached as Exhibit 15 is a true and correct copy of an Affidavit Stoller filed in
Support of Permission to Appear In Forma Pauperis before the United States Court of Appeals for
the Seventh Circuit, dated October 8, 2006.

17.  Attached as Exhibit 16 is a true and correct copy of Stoller’s Emergency Motion to,
among other things, file and appeal in the case of Central Mfg. Co., et al. v. Pure Fishing Inc., et al.,
filed before the Bankruptcy Court on October 30, 2006.

18.  Attached as Exhibit 17 is the Bankruptcy Court’s Order denying Stoller's Emergency
Motion, dated October 31, 2006.

19.  Attached as Exhibit 18 is a true and correct copy of Debtor's Response to Motion of
Trustee To Approve Agreement With Google, Inc., filed on December 5, 2006.

20.  Attached as Exhibit 19 is a true and correct copy of Google, Inc.'s Amended Proof of
| Claim in the Bankruptcy Court in In re Leo Stoller, dated December 20, 2006.

21, Attached as Exhibit 20 is a true and correct copy of the hearing transcript of
proceedings dated Octobgr 13, 2005, in Central Manufacturing Co. v. Pure Fishing, Inc., Docket
No. 05 C 725, before the United States District Court fér the Northern District of Ii]inois.

122, Attached as Exhibit 21 isa true and correct copy of the Bankruptcy Court's January
18,2007 Order Granting Google's Motion For Order Declaring Proposed Suit To Be Outside Scope
of Stay Or, In The Alternative, Modifying Stay.

20056/2055905.2 , 3
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23.  Attached as Exhibit 22 is a true and correct copy of Google's Motion in the TTAB
Cancellation Proceeding brought by Defendant Central Mfg. (1) to Strike Petitioner's Motion for
Summary Judgment for Violation of Rule 56 (A), (2) to Suspend Proceeding Pending Final
Disposition of Civil Actions and (3) in the Alternative for Extension of Time regarding Opposition
to Petitioner's Motion, without exhibits, filed before the TTAB on June 16, 2006.

24.  Attached as Exhibit 23 is a true and correct copy the September 30, 2005
Memorandum Opinion and Order in Central Mfg. Co. et. al. v. Brett et. al., No. 04 C 3049 in the
United States District Court for the Northern District of Illinois, the Honorable David H. Coar
presiding.

25, Attached as Exhibit 24 is a true and correct copy of the July 31, 2006 Fee Award in
Central Mfg. Co. et. al. v. Brettet. al.
| 26.  Attached as Exhibit 25 is a true and correct copy of a January 10, 2007 filing by Leo
Stoller in the TTAB Cancellation Proceeding entitled "Reply to Google, Inc.'s Response to Non-
Party Leo Stoller's Purported Opposition To Agreed Dismissal Of Petition For Cancellation."

| 27.  Attached as Exhibit 26 is a true and correct copy of a January 11, 2007 filing by Leo
Stoller in the TTAB Cancellation Proceeding entitled "Amended Bankruptcy Fraud Complaint
Under Title 18 U.S.C. § 152 & 3571."

28.  Attached as Exhibit 27 is a true and correct copy of a January 19, 2007 filing by Leo
Stoller in the TTAB Cancellation Proceeding entitled “Judicial Notice."

29.  Attached as Exhibit 28 is a frue and correct copy of a February 6, 2007 filing by Leo
Stoller in the TTAB Cancellation Proceeding entitled "Reply to Google, Inc.'s Objectioﬁ And
Response To Non-Party Leo Stoller's Purported Filings__Of February 6, 2007, January 11,2007 And
january 19, 2007 Re: Agreed Dismissal Of Petition For Cancellation.” |

30. Attéched as 'Exhib_i_t 29_ is a true and correct copy of a February 8, 2007 filing by Leo

Stoll__er in the _TTAB. Ca.nce‘ll'atiqn Proceeding entiﬂe_d “Notice of Filings Supplemental A._uthority."‘

20056/2055905.2 4
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31, Attached as Exhibit 30 is a true and correct copy of Leo Stoller's January 4, 2007
Notice of Motion and Motion to Stay Court's Order Lifting Stay For Google Inc. To Sue The Debtor,
filed before the Bankruptcy Court,

I declare under penalty of perjury under the laws of the United States of America
~ that the foregoing is true and correct.

Executed on February 12, 2007, at Los Angeles, California.

=
e 7. ? D
Michael T. Zene;/

20056/2055905.2 ' 5
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CERTIFICATE OF SERVICE

I, William J. Barrett, certify that | caused to be served on the parties on the following
Service List, manner of service and date as indicated below, a copy of the foregoing
DECLARATION OF MICHAEL T. ZELLER (WITH EXHIBITS 1-30).

/s/ William J. Barrett
William J. Barrett

SERVICE LIST

Mr. Leo Stoller

7115 W. North Ave., #272

Oak Park, IL 6030

Via email to ldms4@hotmail.com

(Served via email transmission and overnight delivery on February 12, 2007)

Richard M. Fogel

Janice Alwin

Shaw Gussis Fishman Glantz Wolfson & Towbin LLC
321 N. Clark St., Suite 800

Chicago, IL 60610

(Served via messenger delivery on February 13, 2007)

401894-1
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O5-64075:153, 3:Mollon 10 Authorize:Proposed Order and Minyie Qrder Entered: 9/268/2008 3:21:30 PM by:Janice Atwin Page 1 of 2

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre Chapter 7
! LEQ STOLLER, Case No, §5-64075
Debtor, Hon. Jack B, Schietlerer

Hearing Date: October 5, 2006
Hearing Time; 10:30 a.m.

———— (10 1 . e

ORDER AUTHORIZING THE TRUSTHK TO ACT ON BEHALF OF DEBTOR'’S
-OWNED CORPO ONS AND RELA

Upon consideration of the application (the “Motion™) of Richard M. Fogcl, not
individually, but as chapter 7 trustes (the “Trustoc”) for the bankruptoy estate of Leo Stoller (the
“Debtor™), for the entry of an ordet authorixing the Trustee to act on behall of the Debtor's
Wholly-Owned Corporations {as defined in the Motion) soicly in the Trustee’s capacity as the
solc sharcholder of such comporations; duc and proper notice of the Motion having been given;
and the Court being othorwise fully advised in the premiscs; its is herehy
ORDERED:

1 Notice ol the Motion as provided for therein is sufficient and further notice is

 waived, |

2, The Trustee is authorized o act on hehalf of ¢ach of the Wholly-Owned

Corporations in the capacity of sole sharcholder of g2 ive corporation as set forth in the

Motion,

Dated: _ / 0/’ 706

| #;ankmpmy Tudge

0CT 05 2008

(OO0 ORI ADI43RGI,NOC)H
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Proof of Service

I hereby certify that true and complete copies of the foregoing Agreed Dismissal of
Petition for Cancellation with Prejudice were served on Opposer Central Mfg. Co., (Inc.) and
Leo Stoller by mailing said copies on December 8, 2006, via First Class Mail, postage prepaid

to:

Richard M. Fogel, not individually but as

Chapter 7 Trustee for CENTRAL MFG. CO.,, (INC.)
SHAW GUSSIS FISHMAN GLANTZ

WOLFSON & TOWBIN LI.C

321 N. Clark Street, Suite 800

Chicago, lllinois 60610

Leo Stoeller
7115 W. North Avenue #272
- Qak Park, [llinois _60302

o7 EXHIBIT
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre; Casc No. 05 B 64075
Chapter 13
LEQ STOLLER,

)

)

) Honorable Jack B. Schmetterer
Debtor. )
)
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW ON
OTION OF PURE FISHING TO CO ocC

INTRODUCTION
This case was filed voluntarily under Chapter 13 of the Bankruptcy Code by Leo Stoller

(“Debtor” or “Stoller™). A creditor Pure Fishing, Inc. (“Pure Fishing” or “Movant”) moved to
convert this case to one under Chapter 7. This became a contested proceeding under Rule 9014
Fed.R.Bank.P. Following evidence hearing before the sourt, both sides rested and final argument
of counse! was heard on August 31, 2006,

Following argnment, decision was announced from the bench that the case would be
converted to one under Chapter 7. It was then siated that written Findings of Fact and
Conclusions of Law would be entered to explain that decision in detail, but there were two
reasons stated on the record cach of which warranted conversion. First, the Deblor who was
actively engaged in business for many years lacked busincss books and records from which his
financiul condition and income could be ascertained so as to determine whether his Chapter 13
Plan for payments to the Chapter 13 Trustce was proposed in good faith. Second, Debtor deeded
title in valuable real estate lo a family member shortly before filing in bankruptey and did so
without apparent consideration. The circumstances of that property transfer raised serious
qucstions as to whether it should or conld be attacked ag a fraud on creditors or otherwise, an

issue that should be investigated by a Chapter 7 Trustee.

EXHIBIT 2-



An order converting this case to Chapter 7 was entcred September 1, 2006, effoctive pung

pro tunc August 31, 2006, when decision was announced. The Court now makes and orders
entry of these Findings of Fact and Conclusions of Law as further and more complete reasons for
the order of conversion,
NOTICE OF APPEAL

Notice of Appeal for the Order was filed on September 11, 2060. While a trial court
judge cannot enter substantive orders after filing of appeal notice, under circumstances where
Findings and Conclusions are in preparation when Noticc of Appeal is filed, the Appeal does not
prevent the filing of Findings and Conclusions so as (o aid the reviewing court in understanding
detailed reasons for the ruling. Sec Reinsting v, Rosenfield, et al., 111 F.2d 892, 894 (7th Cir.
1940); Aoude v. Mobile Oil Corp., 862 F.2d 890, 895 (st Cir. 1988); Evans v. Lockheed-
Georgia Co., No, C82-657A, 1983 WL 562, at *2 (N.D. Ga. July 27, 1983). Courts have
recognized that entry of Findings and Conclusions to support an order or judgment is permissible
even after Notice of Appeal has been filed because that will expedite rather than interfere with
the appellate process. In re Continental Airlines Corp., 60 B.R. 466, 470 (Bankr. 8.D, Tcx.
1986) (citing Gibbs v. Buck, 307 U.S. 66, 59 8.Ct. 725, 83 L.Ed. 1111 (1939) and Johnson v.
Heyd, 415 F.2d 1005 (5th Cir. 1969)).

JURISDICTION AND VENUE

On December 20, 2005, Debtor filed a voluntary petition for relicf under chapter 13 of the
Bankruptcy Code (the “Petition™).

Jurisdiction of this matter lies under 28 U.S.C. §§ 1334(a) and (b) and 157(a).

The Motion to Convert is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(G).

Vemue of this casc and ol the Motion to Convert is proper in this Judicial District
pursuant to 28 U.S.C. §§ 1408 and 1409,
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. Pure Fishing is an Jowa corporation with its primary place of business at 1900
18th Street, Spirit Lake, Iowa. Pure Fishing is a counterclaim plaintiff in the pending case
captioned Central Mfg. Co. v. Pure Fishing, Inc., Case No. 05 C 7255 (N.D. I1L.).

2. Debtor is an individual, & resident of the state of Dlinois, and a counterclaim
defendani in the Pure Fishing case along with various of his corporatc entities and
proprictorships. On his bankruptcy Schedules he stated as his home address a United States Post
Office -- not a postal box numbet, just the post office. A Court’s notice to Debtor was returned
as undeliverable,

3. When Debior filed his Chapter 13 Petition, he failed to disclose that he filed for
bankruptcy on March 23, 1998, in the Northern District of Illinois, Case No, 98-03288. Debtor
subsequently filed an amendment (o disclose that bankruptey. (Stip. No. 37.) Debtor also did
not disclose that he filed for chapter 13 relief on March 1, 1985 in the United Statcs Bankruptcy
Court for the Northern District of Illinois. (S8ee PACER Docket, Case No. 85-02729),

4. Debtor represents that he “has been in the business of litigation since 1968, every
day to the current date” (Ex. 7 at pp. 9-10) and that he “is the nation’s most renowned Intellectual
Property Entrepreneur with over 30 years in the fields of trademarks, licensing and enforcement,
expert witness teslimony, trademark valuation expert and legal ethics cxpert.” (Ex. 8 atp. 1.} He
advertises services that include trademark valualions, legal research, brief writing, and appcals.
(Ex. 8 atp.2.)

5. Debtor is not a lawyer. (Resp. 10 Req. for Admis. 12; Ex. 77.)

6. Debtor has represented that the stated monthly income in his Petition is based on
“Royalty income received by corporations owncd by Debtor and passed through to him.” (Resp.
to Interrog. No. 10; Ex. 76.)

1

Pages numbers referenced for an exhibit generally refer to the pagination added at the
bottom of each page for an exhibit that did not already bear a page number. Page nurubers for
deposition transenipis refer lo the deposition page by the designation “Ex. XX at Dep. p. YY.”

3
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7. Debtor has admitted that he docs not receive W-2 tax and wage statements from

regular employment. (Resp. to Reg. for Admis. 68; Ex. 77.)

8. Debtor has admilted that he has not filed a tax return for 2005, nor any quarterly
estimated payments for that yeat, and has no documents related lo his 2005 taxes, such as a K-1
statement, (Resp. 10 Doc. Req. No. §, Ex. 78.)

9. For his busincss described herein, Debtor did nol maintain books, ledgers of
account, or records of his income and expenses in any coherent form and bad nothing from which
creditors or the Trustee might readily be ablc to ascertain his financial condition.

I Debtor Has Failed To Disclose Material Assets
And Asset Transfers In His Bankruptey Schedules

A, Debtor Failed to Disclose Asset Transfers
of Interest in 1212 N. Lathrop Land Trust

10.  Deblor received an interest in Land Trust No. 03-1-8199 (Midwest Bank and
Trust Company) (the “Land Trust™) for real properly located at 1212 North Lathrop, River Forest,
Tinois (PIN 15-01-113-041-0000) (the “Property™) upon the death of Bertha Stoller on March
14, 2005, (Resp. to Req. for Admis. 55; Ex. 77; Stip., No. 5.)

11.  In March 2005, the Debtor’s beneficial interest in the Land Trust was worth at
Icast about $340,000. (Stip. No. 6.)

12.  On March 15, 2005, Debtor assigned his beneficial interest in the Land Trust to
his daughter, Julia Bishop, but retained a right of reversion and direction, (Stip. No. 7, Ex. 3 at
p.2)

13.  Dcbtor failed to disclose the Land Trust as a property that he holds or conirols.
(Ex. 1 atp. 11, Question 14.)

14.  In Debtor’s Statement of Financial Affairs, Question No. 10 (“Other Transfers™)
asked for a list of all othcr property, other than in the ordinary course of the business or financial

affairs of the debtor, that was transferred either absolutely or as sceurity within two years

\ 11 EXHIBIT 2~



preceding the commencement of this case. Deblor’s answer io this question was “none.” (Ex. 1
atp.11.}

15, The assignment by Debtor of an interest in (he Land Trust on March 15, 2005 was
forno consideration. (Stip. No. 8; Ex. 77 Resp. to Req. for Admis. 37.)

16.  Debtor executed a document on April 5, 2005, directing the exccution of a
mortgage for $30,000 on Land Trust No. 03-1-8199 for the land trust at 1212 N, Lathrop, River
Forest, IL (PIN 15-01-113-041-0000). (Stip. No. 17; Ex. 77 Resp. to Req. for Admis, 58; Ex. 3
atp. 19.)

17.  Dcbtor dirceted the cxccution of another mortgage for $99,000 for the Land Trust
in documents dated within one year before Petition Date, (Stip. No. 18; Ex. 3 at p. 35.)

18.  In both instances, checks for the proceeds of the mortgages were made out to “Leo
Stoller," acknowledged as received shortly before filing the Petition, and déposited by Debtor
into the Central Manufacturing Company, Inc.” checking account where, it became commingled
with other funds deposited therein. (Ex. 3 at pp. 35, 324, and 377.)

19.  Receipt of the morigage proceeds and his paymerts on the mortgage debt were not
disclosed in Debtor’s Schedules. (Ex. 1.)

B.  Debtor did not disclose rental income derived from the
house at 1212 North Lathrop, River Forest, Illinois in his
bankruptcy Schedules when he had an obligation to do so

20.  Decbtor has been leasing to Shelye Pechulis the house at 1212 North Lathrop,
River Forest, Tllinois (PIN 15-01-113-041-0000) since about June 2005 for $2250 per month.
(Stip. No. 21.)

21, Therent checks issued by Ms. Pechulis were made out to Sentra Industries and
deposited in the Sentra Tndusiries, Inc. checking account. (Ex. 5 at pp. 8, 11, 14 and 367.)
Following those deposits, checks were drawn on the Sentra Industries, Inc. checking account for

deposit into the Central Marufacturing Company, Inc. checking account (Ex. 5 at pp. 8-10, 14-
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15, 282 and 291) as well as checks for “cash™ and payments to the law firm of Grund & Leavitt

for legal fees associated with Debtor’s divorce proccedings. (Ex. 5 at 9, 10, 14, and 15.)

22.  Debtor had an obligation to disclose, but did not disclose, the rental income in his
bankruptcy Schedules. (Stip. No. 23; See also Ex. 1 at p.7., Question 2 (“Income other than from
employment or operation of a business™); and Ex. 1 at p. 27, Schedule G.)

C. Debtor receives income from the operation of a number
of companies but failed to disclose said income in his bankruptcy
Scheduales and failed to disclose his interests in said companies

23,  Debtor receives income from thc opcration of a number of proprietorships,
unincorporated associations, and incorporated entities. (Stip. No. 24.)

24,  Debior had an obligation (o disclose, but did not disclose, his interests in the
unincorporated associations, proprictorships, and incorporated entitics. (Stip. No. 25.)

25.  Checks made out to the unincorporated associations have been deposited to the
Central Manufacturing Company, Inc. account. (Stip. No. 26; Ex. 6.)

D.  Income From Debtor’s Proprietorships Were
Required To Be Disclosed In The Bankruptcy Schedules

26.  Central Manufacturing Company, Inc. conducts business as “Rentamark.” (Ex. 76,
Answer to Interrog. No, 1.)

27.  Debtor admits that Rentamark is a proprictorship. (Ex. 77, Answer to Req, for
Admis. No. 16.)

28.  “Centra) Manufacturing Company, Inc.” is a name that debtor uses to conduct his
personal business. (Stip. No. 13.)

29.  Debtor has admitted that the only records for his business enlities are notations on
cheek stubs for his commercial checkbook. (Stip. No. 64.)

30.  Dchtor has represented in Response to Interrogatory No. 9 (Ex. 76), that the
followiny entities are assumed names for Central Maoufaciuring Company, Ine.:

Central Mfg. Inc.

Rentamark
USA Sports Network Association

6
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The American Association of Premium Incentive, Travel Suppliers &
Agents

The National Veterinarian Service Association

The American Recreational Tennis Association

The American Recreational Golf Association

The National Association of Traveling Nurses

The American Sports Association

The U.S. Hardware Industry Association

The National Physician’s Association

The National Scerctarial Association

The National Optometry Association

The National Accounting Association .
Americans for the Enforcement of Tntellectual Property Rights
The American Society of Podiatrists & Chiropractors

Maedical Associations

The National Association of Dentis

The National Association of Alternative Medicine

Debtor testified that he used these names as internet sites to attract business inquiry for
his services in obtaining information for a fce. He did not keep records of income from these
Sources.

E.  Ceatral Manufucturing Company, Inc.

31.  Central Manufacturing Company, Tnc. is not a corporate entity formed under the
laws of Tllinois or Delaware, or registcred with the State of Illinois as a foreign corporation under
that name. (Stip. No. 13.)

32.  Instead, Central Manufacturing Company, Inc. is a proprictorship that the Deblor
uses for personal business. (Stip. No. 14.)

33.  Dcbtor has sole signatory suthority for bank accounts in the name of *Central
Manufiaciunng Company, Tne.” (Stip. No, 15.)

34,  First Security Bank savings account No. 104232 opened on Feb 4, 2005 is in the
‘name of Central Manufacluring Company, Inc. d/b/a Rentamark c/o Leo Stoller. (Ex. 5 atp. 1.)

35.  The alleged FEIN associated with this account was represented by Debtor to be
No. 36-0637000. (Ex. 5 at p. 1.) Debtor has provided no proof that there is a legitimate FEIN
that has been assigned by the U.S, Internal Revenue Service for Central Manufacturing

Company, Inc. as a Delaware or Lllinois corporation associated with Debtor.
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36.  “Central Manufacturing Company, Inc.” maintains checking Account No. 00-
60645-0 at First Security Trust & Savings Bank, Elmwood, Park, Illinois. The account is in the
name of Central Manulacturing Company, Inc. d/b/a Rentamark c/o Leo Stoller. (Ex. Satp.17)

37.  Debtor deposited checks made out to a variety of other assumed named
proprictorships and corporations into the “Central Manufacturing Company, Inc.” checking
account, thereby commingling them. (Ex. 69 3.a)

38,  Debtor withdraws substantial sums of cash from the “Central Manufacturing
Company, Inc.” cheeking account. (Ex. 5 atp. 49.)

39,  Debtor did not have a personal bank account until weeks before filing the Petition,
when he opened an account in his name with Bank of America. (Ex. 79.)

40.  Debtor has not listed any bank account that was in his name for the last three
years. (Ex. 76 Resp. to Interrog. 2.)

41.  Funds deposited into in the “Central Manufacturing Company, Inc.” checking
account were and arc Debtor’s personal property. (Stip. No, 16.)

42, During 2004, Debtor withdrew over $37,000 in cash from ithe account in the name
of “Central Manufacturing Company, Inc.” (Ex. 6,9 3.e.)

43,  During 2005, Debtor withdrew over $44,800 in cash from the acconnt in the name
of “Central Manufacturing Company, Inc.” (Ex. 6, §3.1))

44,  Debtor causes checks to be drafted from the Central Manufacturing Company, Inc.

checking account to First Securily Bank and Trust to pay off the mortgage loans secured by the
1212 N. Lathrop property. (Ex. 5 at p. 95.)

45.  Central Manufacturing Company, Inc. is not a signatory on the Notes (Ex. 3 at pp.
32 and 49) and has no property interest in 1212 N, Lathrop or the land trust associated therewith.
(Ex. 3 atp. 2).

EXHIBIT




Cast L.UT-CV-38D pDOCUInerit £2-5 FNeQ UL/ LZI1ZUU T Fage LU Ol ol

F. Sentra Industries, Inc.

46.  Debtor is the CEQ, President, and sole shareholder of the corporation Sentra
Indusiries, Inc. (“Sentra”). (Stip. No. 9.)

47.  Sentra maintaing checking Account No. 607-187, at First Secunity Trust and
Savings Bank, Elmwood, Park, llinois (the “Sentra Account™). (Stip. No. 10; Ex. 5 atp. 5.)

48.  Decbtor has sole signatory authority for the Sentra Account. (Stip. No. 11; Ex. 5 al
p-5.)

49,  Debtor uses the Sentra Account as a vehicle to transfer funds, such as rent checks
lor the 1212 N. Lathrep property (Ex. 5 at pp. 14 and 367}, to cash (Ex. 5 at p. 15 Check No,
1009), to his divorce attorneys (Ex. 5 at p. 15 Check No. 1008), and into his proprictorship (Ex. 5
at p. 15 Check No. 1011).

50.  Funds are moved between the Sentra Account and an account to Central
Manufacturing Company, Inc. without apparent pattern or regular practice. (Ex. 5 atpp. 9, 15.)

51.  During the period of June 18, 2005 through Augusi 31, 2005 Debtor withdrew
approximately $2,300 in cash and transferrcd $4,000 to the account of Central Manufacturing
Company, Inc. (Ex. 5 atpp. 9, 10, 15 and 291.)

52, Quarlerly checks from Ms. Shelye Pechulis for rent associated with the 1212 N.
Lathrop property are deposited into the Sentra Industries, Inc. checking account, where the funds
become commingled with other funds found therein. (Ex. 5 atpp. 11, 16.)

53.  Debtor withdraws substantial sums of cash from the Sentra Industries, Inc.
account, (Ex. § at pp. 9-10, 15.)

54.  Debtor admilted that he allocaled revenue from his tfrademark operation between
the Rentamark entity and S Industries, Inc., based solely on the tax considerations associated with

the allocation, (Resp. to Rey. for Admis. 17; Ex, 77.)




G Central Mfg. Co.

55.  “Central Mfg, Co.” (“CMC”) is an unregistered company name assumed for the
Debtor. Its business operates out of an office located on 7622 West Belmont Avenue, Chicago,
Nllinois. Central Mfg. Co. is not a corporation that has been organized undcr the laws of any
state. (Stip. No. 39, 41.)

56.  Central Mig. Co. is a.d/b/a namc used for Dcbtor’s personal business activities.
(Bx. 77 Resp. to Req. for Admis. 2; Ex. 35, 41, 42, 53.)

57.  Illinois also does not recognizc Central Mfg. Co. as an assumed business name for
any corporation associated with Debtor. (Ex. 43.)

58.  There is no Stoller company or entity that is authorized to do business under the
name of “Central Mfg. Co.,” only an entity under the different name of “Central Mfg. Co. of
Nlinois.” (Ex. 77 Resp. to Req. for Admis, 5; Ex, 46.)

59.  Debtor has not disclosed income from Central Mfg. Co. in his Schedules. (Ex. 1)

60.  Debtor has acknowledged that funds in an account under the name of “Central
MFG” are his personal assets. This acknowledgment was made in the disclosures provided by
the Debtor in connection with his divorce proceeding (Reich v. Stoller, No. 05 D 007216 (Cook
County, l1L.)). (Ex. 17 atp. 5.)

61.  Debtor signed respornises to interrogatories in Central Mfg. Co. v. HEPA
Corporation, Opp. No. 91152243 reprosenting that Central Mfg, Co. had yearly annual sales
under the STEALTH brand in 2003 and 2004 of $1,347,691 und $1,587,453, respectively with
advertising expenscs for thosc years of $87,701.80 and “$97,348,997" [sic]. (Ex. 77 Resp. to
Req. for Admis, 50.)

62.  Debtor deposits checks made out to Central Mfg. Co. into the “Cenlral
Manufacturing Company, Inc.” checking account, where the funds become commingled with
funds from other sources deposited therein. (Ex. 5 at p. 41; Ex. 6.)
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H.  Central Mfg, Inc,

63.  Central Mfg, Inc. is registered in Delawarc as a corporate entity, Debtor is its
president and solo officer. Like his other entities, Central Mfg, Inc. shares the same office
address as Central Mfg. Co., Inc. (Stip. No. 40; Bx, 13 at Dep. p. 157.)

64.  Central Mfg,. Inc. became registered with 11linois as a foreign corporation in 2005
with only the assumed name ol *“‘Central Mfg. Co. of Illinois.” (Ex. 77 Resp. to Req. for Adms.
5; Bx, 46.)

65.  Debtor admils that he has not filed a tax return for Central Mfg. Inc. since at least
2003. {Rcsp. to Doc. Req. 6, Ex. 78.)

66.  Debtor deposits checks made out to Central Mfg, Ic. into the Central
Manufacturing Company, Tnc, checking account, where the funds become commingled with
funds from other sources deposited therein. (Ex. 5 at p. 86.)

L Rentamark

67.  Debtor publishes a weblog at http:/frentmark.blogspot.com where he offers his
services to others and publishes various articles. (Ex. 77 Resp. to Req. for Admis. 14, 19; Bx. 7.)

68.  OnMay 30, 2006 Debtor hcld himself out on his weblog to be “the nation’s most
rcnowned Intellectual Property Entrepreneur with over 30 years in the field of trademarks,
licensing and enforcement, cxpert witness testimony, trademark valuation Expert and legal ethics
expert.” (Ex. 7atp. 1)

69.  Also on May 30, 2006 Dobtor was representing that “Rentamark is in the business
of buying, selling and licensing trademarks, trademark valuations, expert witness testimony,
trademark litigation support services, including legal research, drafting pleadings, appeals ctc.”
(Ex. 7atp.2)

70.  Deblor has admitted that he uses the Rentamark (also spelled Rent-A-Mark) entity
as a proprictorship for his personal activities. (Ex. 77 Resp. to Req. for Admis. 16; Bx, 26 at
Dep. pp. 129 and 160; Ex. 38 at Dep. pp. 30-31; Ex. 40.)

11
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71.  Dcbtor has also testificd that he uses the Rentamark name as an assumed name for

Central Mfg. Inc. (Ex. 39 at Dep. pp. 60-61.)

72.  Debtor has also responded in his sworn response to Interrogatory No. 1 (Ex. 76)
that Rentamark is an assumed name for Central Manufacturing Company, Inc. (Resp. to interrog.
No. 1; Ex. 76.)

73.  Debtor deposils checks made out to *Rentamark.com” and “Rent-A-Mark” into
the Central Manufacturing Company, Inc. checking account where it becomes commingled with
olher funds. (Ex. 5 atpp. 39, 42, 119, 156-58; Ex. 6.)

1. U.S. Hardware Industry Association

74.  Debtor receives checks from Freightguotc.com, Inc, from time to time which are
made payable to the order of “U.S. Hardware Industry Assn.” (Ex. 5 atp. 87.)

75.  These checks are deposited into the checking account of “Central Manufucturing
Company, Inc.” and commingled with funds from other sources found therein. (Ex. 5 at p. 87.)

76.  Debtor did not produce records [rom which it can be determined whether he
reported in his bankruptcy Schedules the income from U.S. Hardware Industry Assn, which is an
unregistered and wnincorporated entity.

K. National Association of Traveling Nurses

77.  Debtor receives checks from time to time which are made payable (o “Natl Assn
of Traveling Nurses.” These checks are deposited into the checking account of “Central
Manufacturing Company, Inc.” and commingled with the funds from other sources found therein,
(Ex. 5 at pp. 24, 136, 161; Ex. 6.)

78.  Debtor did not produce records from which it can be determined whether he

reported the said income in his Schedules,
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L. American Sports Association

79.  Debtor receives checks from an catity known as Freightquote.com, Inc, from time
to time, which are made payable to “American Sports Assn.” These checks are deposited into the
checking account of “Central Manufacturing Company, Tne.” and commingled with the funds
from other sources found therein. (Ex. 5 pp. 87, 161; Ex. 6.)

80.  Debtor did not maintain records from which it can be determined whether he
reported this income in his Schedyles.

81.  No person other than Debtor is involved in rarming “American Sports
Association.” (Ex. 13 at Dep. p. 325.))

M.  Other Entities

82.  Dcbtor rcceives checks from time to time made payable to “Havoc Brand Products
and Services.” These checks are deposited into the checking account of “Central Manufacturing
Company, Inc.” and commingled with the funds from other sources found deposited therein.
(Ex. 5 atpp. 52, 148; Ex. 6.)

83.  Debtor receives checks made payable to “Stealth Brand Products and Services”
and deposits them into the “Central Manufacturing Company, Inc.” checking account where the
funds become commingled with funds from other sources deposited therein. (Ex. 5 at pp. 43,
148; Ex. 6.)

84.  Debtor deposits checks made payablc to “Stcalth” and deposits them into the
“Central Manufacturing Company, Tnc.” checking account where the funds become commingled
with funds from other sources deposited therein. (Ex. 5 at pp. 93, 137, 145; Ex. 6.)

85.  Debtor deposils checks made payable to “American Society of Podiatrists” and
deposits (them into the “Central Manufacturing Company, Tnc.” checking account where the funds

become commingled with funds from other sources deposited therein. (Ex. 5 at p. 98; Ex. 6.)
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86.  Dcbtor has also scnt letters to others representing himself to be the President of
“Stealth” (Ex. 27), doing busincss as the proprietorship “Air Frame” (Ex. 28), and doing business
as the proprietorship “Aerospace” (Ex. 30).

87.  Dcbtor has filed pleadings that identify Sentra Sporting USA Co. as his
proprictorship. {Ex. 37)

88.  Debtor has acknowledged that he founded organizations called *Americans for the
Enforcement of Attorney Ethics” and “Americans for the Enforcement of Judicial Ethics,” He
uses his website [or thesc organizations to teach others how to file disciplinary complaints
against attorneys and judges. (Ex. 51 at Dep. pp. 98-99.)

89.  Debtor refused to answer when asked if these ethics organizations were really just
another name for himself. (Ex. 51 at Dep. p. 100.)

90.  In 2003, Debtor and his proprictorships “Give a Gift Online,” “American
Conservation Sociely,” and “Association Network Management” were named in a Consent
Decree with the [llinois Attomey General. (Ex. 54.)

91.  None of these proprietorships has been disclosed in Debtor’s Schedules, and therc
are no records showivg Debtor’s income thercfrom.

II.  Debtor And His Businesses Are Indistingunishable

92.  Debtor makes all pertinent decigions for the assumed name entities through which
he operates, (Ex. 13 atpp. 6-7.)

93.  Debtor testificd that he is “the actual controlling entity of where the marks go,
quality and control, what entity they — what T choosc to put them in.” (Ex. 13 at Dep. pp. 23-24.)

94.  All of the business emtlilies owned and operated by Debtor have the same office
address. (Ex. 13 at Dep. p. 157.)

95.  Debtor’s corporations do not keep regular corporate books and records of
finances, (Ex. 13 at Dep. pp. 163-64, 172-73, 176; Stip. Nos. 63-65, 67, Ex. 78 Resp. to Req.
11.)
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96.  Funds of Deblor’s corporations are commingled with funds from other
corporations, proprictorships, and with Debtor’s personat funds. (Ex. 6; Stip. Nos. 14 and 16.)

97.  Debtor’s corporations have not filed tax returns since af least 2003. (Ex. 78 Resp.
to Req. No. 6.)

98.  Debtor’s corporations have not issued W-2 statements. (Ex. 78 Resp. to Req. No.
10; Ex. 16 at p. 2.) Debtor has, however, testificd that he has three “cmployees”™. (Ex. 13 at pp.
13-14))

99.  Debtor has aleo testificd (at his 341 Mceting) that he uses three “independent
contractors™ in his office, but represents that there are no documents that reflect any payment of
meoncy, funds, or other valuable asset to these individuals. (Ex. 78 Resp. to Doc. Req. No. 10.)

100,  Debior produced no records that his corporations pay, or have paid, dividends.
(Ex. 78 Resp. to Req. No. 10.)

101, Debtor described his corporations as having a negative value. (ExX. 16 at pp. 2 and
4.)

102,  Ali slock issued by Debtor’s corporations, 1000 shares at issue value of $1.00
each, are owned by Debtor. (Ex. 1atp. 17.)

103, Deblor’s corporations have no officers other than Deblor. (Stip. No. 40; Ex. 1 at
p.17)

104.  Deblor refers to the assets of his companies and corporations as his personal
assets. (Ex. 13 at Dep. pp. 328-29.)

105.  Debtor directs licensing revenue belween his corporatiotis and his proprietorships
bascd on tax considerations. (Ex. 26 at Dep p. 130-31; Ex. 77 Resp. to Req. for Admis.17.)

106. Debtor deposits checks made out to “Lee D. Stoller” into the “Central
Meanufacturing Company, Inc.” checking account where the funds become commingled with

funds from other sources deposited therein. (Ex. 5 at p. 99, 161, 174.)
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107.  Debtor uses the “Central Manufacturing Company, Inc.” checking account as &

common account for his personal, proprietorship, and corporate funds where all funds are
commingled without associated financial books or records to distinguish funds among the
entities, (Ex. 6; Stip. Nos. 63-64.)

108, None of the checks deposited to the “Central Manufacturing Company, Inc.”
checking account no. 606-450 are made out to the named account holder. The list of payees for
checks deposited to this account include about 20 different persons and entities. (Ex. 6.)

I, Debtor’s Schedules Are Replete
With Omissions and Misleading Disclosures

A, Undisclosed Interests in Other Real Estate
109.  In 2005, Debtor has asserted some ownership interests in three residences located

in Elmwood Park, Illinois in connection with the divorce proceeding Reich v, Stoller, No, 05D
007216 (Cook County, 11L.). (Resp. to Req. for Admis. 61; Ex. 77.)

110.  Debtor has not disclosed ownership interests in any of (hese properties in his
Schedules. (Ex. 1)

B. Inaccurate Balance in His Personal Bank Account

111.  Debtor's Bank of America accounts were opened shortly before filing of his
Bankruptey Petition. {Ex. 7% atp. 7.)

112. Inresponse to Interrogatory No, 2, Debtor did not identify any other bank account
in his name, whether closed or open. He identified only accounts in the names of Central
Manufacturing Company, Inc. and Sentra Industries, Inc. (Ex. 76 Resp. to Interrog. No. 2.)

113, Onthe date of the Petition filing, the balance in Debtor’s Bank of America
account was $3,255.00, rather than $200.00 as represented in Schedulc B. (Ex. 1and 79 atp. 9.)

114.  Debtor’s Bank of America account has been used for business purposes, including
the payment of certain fees to the State of Delaware for the benefit of Debtor’s corporations.

(Ex. 79 atp. 18.)
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C. Inconsistent and Unreliable Representations of Income

115,  Debtor has represenied his stated income in the Response to Marital
Interrogatories macde in connection with the divorce proceeding Reich v. Stoller, No. 05 D
007216 {(Cook County, 111.) to be approximately $4,500 per year for the past three years, (Ex. 77
Resp. 10 Req, for Admis. 48; Bx. 16 at p. 3.)

116. Debtor wrote a facsimilc transmission dated November 22, 2005 in which he
represcated that his businesses take in only about $100,000 per year. (Ex. 77 Resp. to Req. for
Admis. 51; Ex. 18.)

117.  Debtor has represented 1o this Court in “Dcbtor’s Response to Motion (o Convert
to Chapter 7 and for lmmediate Appointment of Trustee,” on page 7 thereof, that the gross
income from Central Mfg. Co. is around $200,000 per year. (Ex. 77 Resp. to Req. for Admis.
52.)

118.  Debtor has admitted that he does not receive W-2 tax and wage statements from
regular cmployment. (Ex. 77 Resp. to Req. for Admis. 68.)

119. Debtor has represented that he has not filed a tax refurn for 2005, no quarterly
estimated payments, and has no documents related (o his 2005 taxes, c.g., a K-1 statement. (Ex.
78 Resp. to Doc. Req. No. 5.)

120. Debtor’s tax return for 2001 showed an adjusted gross income of (-$2,522) on
business income of $9,875. (Ex. 14 atpp. 2-7.)

121.  Debtor's tax retum for 2002 showed an adjﬁsted gross income of (-$2,844) on
business incomce of $12,675. (Ex. 14 at pp. 8-15.)

122.  Debtor’s tax return for 2003 showed an adjusted gross income of (-$3,690) on
business income of $12,875. (Ex. 14 at pp. 16-23.)

123, Debtor’s tax return for 2004 showed an adjusted gross income of (-$4,550) on
business income of $7,600. (Ex. 14 at pp. 22-29.)
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124.  Dcbtor’s 2001-2004 tax returns were all filed in November or December of 2005,
(Ex. 14.)

125, Debtor has not filed tax returns for any company, corporation, association, or
proprietorship for 2003, 2004, or 2005. (Ex. 78 Resp. to Doc. Req. No. 6.)

126. The company income and advertising expenses presented in Debtor’s income tax
returns for 2001-2003 do not correlate with the income and advertising expenses described by
Debtor in sworn interrogatory responses, (Compare Ex. 14 with Ex. 15 at pp. 2-3 and Ex. 77
Resp. to Req. for Admis. 50.)

D. Undisclosed Trademark Rights and
Claims for Trademark Infringement

127.  Inresponse to an Order by Judge Coar in Central M. Co, v. George Brett, Case
No. 04 C 3049 (N.D. I11.), Debtor was required to identify to the court and certify his interests in
any trademark rights. On March 22, 2006, Debtor identified ownership rights in the goodwill
represented by two trademark registrations, US Trademark Registration Nos. 2107047
(MERCHANT OF VENICE for restaurant services) and 1765833 (STRADIVARIUS for
stationery and pens). (Ex. 10-11.)

128.  Dcbtor did not disclose in his bankruptcy Schedules his ownership of these two
registrations, the business goodwill underlying cach, or the business assets associated with each,
(Ex. 1)

129. Debtor has previously testified that he “holds riphts to the mark STEALTH.” (Ex.
13 atp.5.) However, no such rights were identified in Debtor’s Schedules. (Ex, 1.)

130. Debtor is a named party in more than one current trademark opposition
proceeding or appeal in which he alleges a personal intcrest in one or more valuable trademark
rights, yet nonc of these pending proceedings were identified in the Petition or Schedules. (Ex.
58.)

131. Inalelter dated November 29, 2005, Deblor asserted that he has done business

under the name GOOGLE since 1981, with an aggressive licensing program. Debtor has levied

18

25




allegations against Google, Inc. that suggest a potential claim of trademark infringement against
this well known search engine company. Debtor has offercd to settle the matter for $150,000.
(Ex. 23.) His potential claim under the name of that entity was not disclosed in his Schedules.
(Ex. 1)

132.  In aletter dated September 8, 2005, Debtor provided an entity called Loveland
Products with a second notice accusing that company of infringement of an undesignated
rademark right for STEALTH. Debtor executed the document as “President.” The letterhead
identifies an entity called STEALTH. (Ex. 27.) Debtor ultimately filed, and still has pending, an
opposition against Loveland Products. (Ex. 59.) Dcbtor did not disclose any of the information
contained herein in his Schedules. (Ex. 1.)

133, Deblor prevailed in a trademark opposition against York International Corporation
(Opp. No. 121,420}, for use of the mark STEALTH on air conditioners. Deblor asserted, and
prevailed, on assertions and submitted proofs of rights in use of that trademark on sales of “fans,
air coolers and air condilioners.” (Ex. 34, 64.) Debtor has not listed any income nor profits from
sales of fans, air coolers, or air conditioncrs in his Schedules. (Ex, 1.)

134, Debtor submitted an assignment document as an attachment to a pleading in
which he asserted that the assignment ol trademark rights from S Industries, Inc. to “Leo Stoller
d/b/a Central Mfg” gave him standing to oppose certain registrations. (Ex. 53 at pp. 8-9 and
11-16.) Debtor has not disclosed in his Schedules his ownership interest in the trademarks
associated with this assignment, the goodwill of the husiness associated by such trademarks, or
the business profits upon which such goodwill must be based. (Ex. 1.)

IV.  Debtor Has Failed To Disclose Accurately His Pre-Petition
ransfers An j ‘Schedule

135. Debtor failed to list at least four additional creditors -~ First Security Trust, IRS
Tax Lien, Benjamin, Bernernan & Brom, LLC and Querrey & Harrow in his Schedulcs. The
latter three creditors were identified in Debtor’s Disclosure Statement in his divorce proceeding

a8 holding approximalely $60,000 in ¢laims. (Ex. 17 atp. 4.)
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136.  Additionally, Benjamin, Bememan & Brom filed a proof of claim in this case
secking $20,826. Querrey & Harrow filed a proof of claim seeking $25,382.40.
137. Dcbtor has caused checks from the Central Manufacturing Company, Inc.

checking account to be made payable to “Household Credit Services™ for account no. 5489 5551
0377 4933 0300 8311. (Ex. 5 at pp. 59, 168.) Debtor has not listed this credit account or his
liability associated therewith in his Schedules. (Ex. 1.}

V.  Debtor Does Not Have A Regular
Ascertainable Source Of Lncome t0 Fund a Plan

138.  Debtor represented that there is a negative valuc in Stealth Industries, Central
Mfg, Co., and Sentra Industries, Inc. (Stip. No. 32.)

139,  Debtor has admitied that he does not receive W-2 tax and wage statements from
regular employment. (Ex. 77 Resp. to Req. for Admis. 68.)

140. Debtor obtains his income from trafficking in trademarks. (Stip. No, 42.)

141.  The income of debtor is based on false assertions of trademark infringement
and/or hamm due to registration of the challenged party’s trademark application. (Stip. No. 47.)

142,  Debtor admitted that he has been sanctioned previously by the United Statcs
Trademark Trial and Appeals Board for misconduct during administrative opposition
proceedings (Ex. 77 Resp. to Req, for Admis, 35) and is currently under a sanction order by the
Commissioner of the U.S. Patent and Trademark Office that restricts certain activities of Debtor
for two years and permanently restricts other activities. (Stip. No. 48.) The sanction Order is
found in Exhibit 72.

143.  Deblor’s admitted income is claimed by him to be based on income from the
trademark license fees, trademark license royalties, or setflements on trademark infringement
claims collected by his busincsses. (Resp. to Interrog. No. B; Ex. 76.) The rest of his income
from various businesses is undocumented and not ascertainable.

144.  Given Debtor’s record in his effort to enforce claims for trademark infringernent

to generate most of his income, his expec(alions of regular future income are doubtful. In
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Central Mfg. Cq, v, Pure Fishing, [nc., No. 05 C 725, 2005 WL 3090988, *1 (N.D. TiL. Nov. 16,
2005), Judge Lindberg found that the Deébiot was abusing the judicial system by filing spurious

and vexatious litigation. In this respect, he concluded that:

Mr. Stoller, a non-lawyer, has earned a reputation for initiating spurious and
vexatious federal litigation. See e.g: Central Mfp, Co. et al. v, Brett 2005 WL
2445898 (N.D. I1L. Sept. 30, 2005) (Coar, J.) (“Stoller appears to be running an
industry that produces often spurious, vexatious, and harassing federal
litigation.”); 8. Indus. Inc, v, Stope Age Fquip., Inc, 12 F. Supp.2d 796
(N.D.IIL 1998) (Castillo, J,) (Stoller initiates “litigation lacking in merit and
approaching harassment.™); S. Indus. Ine. v. Hobbico, Inc., 940 F. Supp. 210, 211
(N.D. 111.1996) (Shadur, J.) (Stoller “appears to have entered into a new mdustty—
that of instituting federal litigation.”), Addmonally, M. Stoller or his entities have
been ordered to Cpay their opponent’s attorneys’ fees in at least seven reported
cases. Seceg egtrgl Mfg. Co. et al v, Brett 2005 WL 2445898 (N.D.II, Sept.
30, 2005) Coar 1.); 8 Indus., Inc. v. Ecolghlg ” 1999WL 162785 (N.D.IIL. Mar.
16 1999) (Gotlschall 1); S Indus., In¢, v. Stone A . lnc 12 F, Supp 2d
796 798-99, 819-20 (N.ID. 111.1998) (Cast:llo, L) 0
Inc, 1998 WL 157067 (N.D. Ill. Mar.31, 1998) (Lmdbcrg, 1), gﬂ_‘ by 249 F.3d
625, 627-29 (7th Cir.2001); 8 Indus., Inc. v. Diamond Multimedia Sys., Inc., 991
E. Supp 1012 (N.D. T11.1998) (Andersen, J.); 8 Indus., Inc. v, Diamond

17 F. Supp.2d 775 (N.D. 111.1998) (Andcrsen, 1.); S Indus..
Inc. v. Diamond Multimedia Sys., Inc., 1998 WL 641347 (N.D.IIL Sept. 10, 1998)
(Andersen, 1.); S Indus., Inc. v. Kimberly-Clark Corp., 1996 WL 388427 (N.D.1L.
July 9, 1996) (Shadur, J.); S Indus.. Inc, v. Hobbico, Inc., 940 F. Supp. 210, 212
(N.D. 1.1596) (Shadur, J.).

Judge Lindberg concluded “[i]n keeping with Mr. Stoller’s reputation, his actions in the
mstant litigation have been vexatious and sanctionable.” Central Mfg, Co. v. Pure Fishing, Inc.,
No. 05 C 725, 2005 WL 3090988, *1 (N.D. iIi. Nov. 16, 2005).

VL.  Dehtor Does Not Maintzin Financial Books Or Records
That Would Allow Accurate Evalnation Of Debtor’s Assets

145.  Debtor does not keep or mainlain financial books or records for his business or
his entities. (Stip. No. 63.) The only records for his business entities are notations on check
stubs for lus commercial checkbook. (Sitp. No. 64.) These were not produced in response to
discovery. (Ex. 78 Resp. to Doc. Req. No. 2.)

146. Debtor’s business and business entities do not have formal end of year audited

financial reports for calendar years 2003-2005. (Stip. No. 65.)
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147.  Debtor has not filed tax returns for any company, corporation, association, or

proprietorship for 2003, 2004 or 2005, (Ex. 78 Resp. to Doc. Req. No. 6.)

148.  In his current Statement of Financial Affairs, Debtor listed Russell Stoller as the
custodian of his records, (Ex. 1) Debtor has admitted that Russell Stoller died in 2003, (Ex. 77
Resp. 10 Req. for Admis. 53; Ex. 24; Stip., Nos. 33 to 35.) Debtor has admitted that he knew
Russell Stoller was dead when the Petition was filed. (Ex. 77 Resp. to Req. for Admis. 54.)

149.  Debtor admitted that his businesses do not use a computer-based accounting
system. (Ex. 77 Resp. to Req. for Admis, 25.) Debtor also admitted that his businesses do not
have audited year-end financial statements for 2002-2005 (Ex. 77 Resp. to Req. for Admis. 27)
and that he has no business financial statcments of any kind for 2003 to date. (Ex. 78 Resp. to
Doc. Req. No. 11; Stip. Nos. 63 16 67.)

150.  Debtor represents that he has no general ledger or equivalent financial books for
any ol his businesses for years 2003 to date. (Resp. to Doc. Req. No. 11; Stip, Nos, 63 to 67.)

151.  Debtor admitted that his businesses do not use an accountant to prepare tax
returns. (Ex. 77 Resp. Lo Req. for Admis. 28.) Debtor admitied thal he uses a manual accounting
system and prepares any tax returns for his businesses himself. (Resp. to Req. for Admis. 26, 29;
Stip. No. 66.)

152,  Debtor admitted that the stated value of his shares of stock in his companies is not
based on an audited report by a CPA or certified auditor. (Ex, 77 Resp. to Req. for Admis. 30.)

153.  Debtor represented that he has no canceled checks, check stubs, bank statements,
ledgers, or correspondence showing disbursements and receipts for the last three years (Ex. 78
Resp. to Doc. Req. No. 2) or documents that reflect the sales or income for any of his businesses,
(Ex. 78 Resp. to Doc. Req, No. 9.)

154.  Debtor previously testified on February 8, 2005, that he tracked income for his
businesses by chcckbook stubs and mental recall. (Ex. 13 at Dep. pp. 163-64.) This was
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basically the same rccord-keeping system used by him since January 1989, (Ex. 13 at Dep. pp.
172, 176.)
VIL in Necessa

155. Inthe Light of the foregoing Findings, it is unnecessary to deal with the many
assertions by Movant that Debtor personally abused other legal proceedings for improper
purposes.

156.  Additional facts set forth in the Conclusions of Law will stand as additional
Findings of Fact.

CONCLUSIONS OF LAW
| 8 A Petition Fi Bad Faith Should

Section 1307(c) of the Bankruptcy Code provides that a court may convert a Chapter 13
proceeding to a Chapter 7 proceeding “for cause.” 11 U.S.C. § 1307(c).?

“Cause” can include filing a petition in bad faith. Seg, e.g. In re Smith, 848 F.2d 813, 816
n. 3 (7th Cir. 1988); In re Johnson, 228 B.R. 663 (Bankr. N.D. Ill. 1999).

Scction 1307(c) provides as follows:

{c) Except as provided in subsection (¢) of this section, on request of a party in: interest or the

Uniled States trustee and after notice and a hearing, the court may convert 8 case under this
chapter to & case under chapter 7 of this title, or may dismiss a case under this chapter, whichever
is in the best interests of creditors and the estate, for cause, including--

{1) unreasonable delay by the debtor that is prejudicial to creditors;

{2) nonpayment of any fees and charges required under chapter 123 of title 28;

(3) failure to file a plan timely under section 1321 of this title;

(4) [ailure to commence making timely payments under section 1326 of this title;

#5) denial of confirmation of a plan under section 1325 of this title and denial of a request made
or additional time for filing another plan or a modification of 2 plan;

(6) material default by (he debtor with respect to a term of a confirmed plan;

(7} revocation of the order of confirmation under section 1330 of this title, and denial of
confirmation of 8 modified plan under section 1329 of this title;

(8) termination of a confirmed plan by rcason of the occurrence of a condition specified in the
plan other than completion of payments under the plan;

(9) only on request of the United States trustee, failure of the debtor to file, within fifteen days,
or such additional time as the court may allow, aficr the filing of the petition commencing such
case, the information required by paragraph (1) of section 521;

(10) only on request of the United States trustee, failure to timely file the information required by

paragraph (2} of section 521; or

(11) failure of the debtor to pay any domestic support obligation that first becomes payable after
the date of the filing of the petition,
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Under Seventh Circuit authority, several factors should be considered when deciding
‘whether a chapter 13 petition was filed in bad faith, including:
a. the nondischargeabilily of the debt;
b. the time of the filing of the petition;
¢. how the debt arose;
d. the debtor's motive for filing the petition;
¢. how the debtor’s actions affected creditors;
f. the debtor’s treatment of creditors both before and afier the petition was filed;

g. whether the debior has been forthcoming with the bankruptcy court and the
creditors,

In re Sidebottom, 430 F.3d 893, 899 (7th Cir. 2005); In re Love, 957 F.2d 1350, 1359 (7th Cir.

1992) (same).

Furthermore, in evaluating whether a petilion was filed in good faith, the inquiry looks at
both subjective and objcctivc criteria. In short, “the good faith inquiry is both subjective and
objective. That is, both objective evidence of a lindamentally unfair result and subjective
evidence that u debtor filed a petition for a fundamentalty unfair purpose that was not in line with
the spirit of the Bankruptcy Code are relevant to the good faith inquiry.” Love, 957 F.2d at 1357,

Finally, a debtor’s pre-petition conduct may sometimes be relevant to the bad faith
inquiry. 1d at 1359 (*[T]he bankruptcy court did not ¢rv in determining that this prepetition
activity was relevant to Love’s motives at the time he filed the Chapter 13 petition, as is the
Dcbtor’s truthfulness and frankness in helping to piece together pertinent financial matters.”).
1L 'l‘he Debtor’s Bad F‘aith Is Evident From Hls Lack Of

The Debtor has not been forthcoming with the Court and creditors by any standard.
Indeed, he has not maintained any financial records which would allow the Court, the Chapter 13
Trustee or creditors to understand and assemble his financial status and his ability to pay under a

Chapter 13 Plan. Parties have no way of verifying whether the Debtor’s income vastly exceeds
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his liabilitics, or whether his ability o pay even the total sum of $14,000 proposed by Debtor
under his Chapter 13 Plan is non-existent or inadequate.

Instead, the Debtor admitted that he docs not maintain financial records on such matters.
He does not have pay stubs, nor does he have financial statements for his businesses. This lack
of candor and records by itself justifies a bad faith finding and conversion to Chapter 7. Inre
Alt, 305 F.3d 413, 421 (6th Cir, 2002) (dismissing case, in part, based upon deblor’s failure to
provide proper information about financial matlers; congluding: Chapter 13 requires the debtor to
be honest, forthcoming, truthful, and frank. Whether the debtor has been forthcoming with the
bankruptey court and the creditors is properly considered in deciding whether dismissal for lack
of good faith is appropriate. (See Love, 957 F.2d at 1357).

The Debtor’s lack of candor also is evident from his Bankruptcy Petition, Schedules and
Statement of Financial Affairs. These documents are replete with false statements, misleading
information, and omissions of material facts, The Debtor: (i) failed to identify various
proprietorships, aller-ego corporaiions and personal aliases under which he conducts business;
(ii) failed to disclose income, including, at a minimum, the rental income received from the
Property; (iii) failed to disclose interests in residential properties; (iv) provided inaccurate
information such as his place of residence and that his deceased father was at time of his
bankruptey filing the custodian of his corporate records; (v) failed initially to disclose his prior
bankruptcy, (vi) failed to identify the transfer of the Propeity to his daughter within a year of the
Petition Date; and (vii) failed to identily certain creditors in his Schedules.

The Debtor’s disregard for his obligations under Bankruptcy Chapter 13 provide an
independent basis to conclude that this case was filed in bad faith and should be converted.
Sidchottom, 430 F.3d at 899; Love, 957 F.2d at 1350; see also In_re Henson, 289 B.R. 741,

752 (Bankr. N.D. Cal. 2003) (*However, it is not necessary to find that Debtor filed bankruptcy
in bad faith in order to conclude that causc cxists to remove this case from Chapter 13, because

Debtor has shown that he is not capable of performing as a Chapter 13 Debtor. Debtor has not
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provided reliable information about his financial condition, he will not make himself available to

do so in future ... Cause therefore exists for concluding that this bankruptcy case cannot remain
in Chapter 13,”.

1ll. The Debtor’s Bad Faith Is Evident From The Fact
That He Would Be Denied A General Discharge
In A Chapter 7 Proceeding Due To His Failure To
Maintain Records And Perhaps Due To Other Conduct

The Deblor’s failure to maintain adequate records regarding his sole proprietorships, his
business enterprises and his own personal finances anrelated to the operation of a business also
merits a finding of bad faith because of the nexus between that conduct and a Chapter 7
discharge. Simply, the Debtor would be denied a discharge under Chapter 7 due to his failure to
maintain adequate records and, under Seventh Circuit precedent, that fact helps establish the
Debtor’s bad faith in filing for Chapter 13 relief. Id at 1359 (7th Cir. 1992) (“[TThis court stated
in Schaitz that ‘the requirement ol good faith should not be interpreted 1o permit ‘manipulation
of the statutc [Chapter 13] by debtors who default on obligations grounded in dishonesty and
who subsequently seek rcfuge in Chapter 13 in order lo avoid, at minimal cost, a
nondischargcable debt.”™).?

Hete, the undisputed fact that the Debtor failed to maintain adequate books and records
from which his financial condition or business transactions might be ascertained provides

possible grounds to consider denial of his discharge under Scction 727(a)(3).*

? Although the Love casc dealt with a nondischargeable obligation under Scction 523, there
is no reason its analysis would not apply with equal force, if not greater, to a denial of discharge
proceeding under Section 727,

' Section 727(a)(3) provides that “[t]he court shall grant the debtor a discharge, unless

(3) the debtor bas concealed, destroyed, mutilated, falsified, or failed to keep or preserve any
recorded information, including books, documents, records, and papers, from which the debtor's
financial condition or business transactions might be ascertained, unless such act or failure to act
was justified under all of the cicumstances of the case
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Furthcrmore, the Debior’s transfer of his interest in the house at 1212 North Lathrop

within a year of bankruplcey to his daughter for no consideration and failure to disclose that in his
bankruptey filings also provides an independent bad faith basis for considering conversion.
Investigation is warranted into that transaction and any grounds that might cxist to set it aside. A
Chapter 7 Trustee will usually be staffed and equipped for inquiry and litigation into such
matiers, while the Chapter 13 Standing Trustee is not.
IV,  This Case Should Be Converted Becanse

Debitor Failed To Discloese The

is Of Unincorporated Businesses He 5

“Debtors have an absolufe duty to report whstever interests they hold in property, even if

they believe their assets arc worthless or are unavailable to the bankniptey cstate.” In rc

Yonikus, 974 F.2d 901, 904 (7th Cir. 1992). Dcbtors also have a duty to maintain adequate
records in order to enable creditors and other interested parties to ascertain the debtor’s true
financial condition.

A Chapter 13 case should be converted to chapter 7 when, like here, the debtor fails to
disclose his interests in unincorporated businesses associations or fails to maintain adequate
reeords. [n re Buchanan, 225 B.R. 672, 674 (Bankr, D. Minn. 1998) aff’d, Bughanan v. U.S., No.
98-2291, 1999 WL 314819 (D. Minn. Apr 2, 1999) (casc converted to chapter 7, in part, because
debtor failed to disclose his interests in sole proprietorships and other businesses: “Right from
the beginning, on the (irst page of his petition the debtor failed to disclose trade names he used in
the prior six years. Under the required heading “A11L OTHER NAMES uscd by the debtor in the
last 6 years (Include [ ] trade names)”, the debtor listed “none” when, in fact, he operated at least
six sole proprietorships during that peried of time, including Health Personnel, Silver Lining
Assisted Lifestyles, Monroe Electronics, United Publishing, Monroe Underwater, and Covenant
PCA Services.”); In re Henson, 289 B.R. 741, 752 (Bankr. N.D. Cal. 2003) (“However, it is not
necessary to find that Debtor filed bankruptcy in bad faith in order to conclude that cause exists

to remove this case from Chapter 13, because Debtor has shown that he is not capable of
27
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performing as a Chapter 13 Debtor. Dcbtor has not provided reliable information about his

financial condition, he will not make himself available to do so in future, and Lucas has been
unable to do 50 in Debtor’s absence. Causc thercfore exists for concluding that this bankruptcy
case cannot remain in Chapler 13.”); In re Fonke, 310 B.R. 809, 817 (Bankr. S.D. Tex. 2004)
(Chapter 13 case converted to Chapter 7 case where “Debtor failed to disclose all of his assets on
his Schedulcs, including certain leases, “memberships”, farming equipment, livestock, as well as
property that he himself judged to be his wife’s scparate property.”).

Nor can the Debtor succeed in arguing that he had no obligation to disclosc his intcrests
in various unincorporated businesses venturcs. Under Illinois law it is well-settled that an
unincorporated business is an asset of the responsible individual and the liabilities of that
business also are that same person’s liabilities. Corperations are creatures of statute. The
corporate entity cannot exist withoul the authorily of law and compliance with the procedures to
establish a cognizable corporation that shields personal liability. Stroh v. Blackhawk Holding
Corp., 48 T11. 2d 471, 474 (T11. 1971) (“A gorporation is a creaiure of statute. It is a legal entity
which owes its existence 1o the fiat of law.”).

Thus, use of an assumed name without compliance with the applicable corporate
formation laws or assumed name laws creates a sole proprictorship, not a separate legal entity.
Sec Hoskins Chevrolct, [nc. v. Hochberg, 294 T1. App. 3d 550, 555 (11l App. 1998) (finding
personal liability by the defendant for improper use of an alleged assumed name, the Court noted
that “[t]he Business Corporations Act . . . permits a corporation to elect to adopt an assumed
namc provided that certain procedures are followed. . . Where those procedures are not followed,
the corporation is required to conduct business under its corporate name. . . . The use of an
assumed name without complying with the Act or disclosing the corporate name neither creates a
legal entity nor does it inform creditors of the existence of the parent corporation,'); Vernon v,
Schuster, 179 I11.2d 338, 347-48 (Il1. 1997); Regency Financial Corp. v. Mezicre, No. 90 C 428,
1990 WL 103247, at *3 (N.D. TIl. July 16, 1990) (“Where business is conducted under an
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assumed name there must be some underlying entity and the Illinois Assumed Business Name

Act requires the entity to {ile with the State both the identity of the actual entity and its assumed
name.”),

\A 1t Has Not Been Established That The Debtor
Daoes N ualify F 1§ apter

Section 109(e} of the Bankruptcy Code provides that “only an individual with regular
income that owes, on the date of the filing of the petition, noncontingent, liquidated, unsecured
debts of less than $307,675 . . . may be a debtor under chapter 13 of this title.” 11 U.S.C.

§ 109(e). Accordingly, in order to qualify for Chapter 13 relief, a debtor must not have debts in
excess of the threshold amount and the debtor must have a regular income. If a debior has debts
that exceed the threshold amount, the case should be converted.

In this case, Pure claims that Debtor’s debts exceed the statutory maximum of $307,675.

In determining whether a debtor meets the requirements of section 109(e), the Courl may
look beyond the debtor’s Schedules to the complaints and judgments in the lawsuits from which
the debts arise.

Simply beeause a debt is disputed does not exempt it from being included in the Section
109(e) calculation. In re Kuight 55 F.3d 231, 234 (7th Cir. 1995) (“{I]n light of the virtual
synonymy of “debt” and *'¢claim,” therefore, we conclude that a disputed claim is a debt to be
included wheri calculating the § 109(e) requirements™); In re Nicholes 184 B.R. 82, 87 (B.A.P.
9th Cir, 1995).

Additionally, cven a debt that has not been formally liquidated can disqualify a debtor for
Chapter 13 relief. Instead, “[i]f the amount of a claim has been ascertained gr can readily be
calculated, it is liquidated-whelher contssted or not.” Kuight, 55 F.3d at 235 (emphasis
supplied).

Pure argues that the Debtor is liable for amounts cxpended by Pure Fishing in litigating
before Judge Lindberg and argues that this liability exceeds $400,000. However, no such claim
was liquidated before Judge Lindberg and no such claim was cven filed in this bankmptey case.
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Dcbtor’s Schedules admitted to debts totalling $183,000 and unscheduled claims totalling
$46,526.71 have been filed. Those debts do not exceed the maximum,

V1. Converting This Case Would Best Serve The Interests Of Creditors

Converting thiz case to 2 Chapler 7 case also would best serve the intercsts of creditors.

Creditors are likcly to recover more in a Chapter 7 case than they will under the Debtor’s
proposed Chapter 13 plan which proposes to pay approximately $14,000 to creditors. The
Chapter 7 trustee will be able to investigate the Debtor’s tangled financial affairs and schedule
omissions, and also pursuc a possible fraudulent transfer to ensure an equitable distribution to
creditors, Seg Inre Batman, 182 B.R. 386, 394 (Bankr. S.D.N.Y. 1995) {converting casc 10
Chapter 7 served best interests of creditors and estate where schednles were riddled with
inaccuracies and omissions, where Chapter 7 trustec can investigate the debtor’s financial affairs
and bring appropriate actions to recover property; and if nccessary object to debtor's discharge
where the debtor may have disposed of or concealed assets).

Also, once this case is converted to Chapter 7, the Trustec may, upon investigating
Decbtor’s false statcments and lack of records, contend that Debtor should be denied a discharge.

CONCLUSION

Wherefore, and based both on statements from the bench following final argument and

the foregoing detailed Findings of Fact and Conclusions of Law, the Order for Conversion of this

1

Entered this 2 day of September 2006.
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(Official Form 1) (10/05}

Case 1:07-cv-385 Document 22-4  Filed 02/12/2007 Page 2 of 7
United States Bankruptey Court e
Northern District of Mo Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):
Stoller, Leo

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debior in the last 8 years
(include married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and frade names)

XXX-XX-7972

Last four digits of Soc, Sec./Complete EIN or other Tax ID Na. if more than one, stale ali)] Last four digits of Soc. Sec./Complete EIN or other Tax ID No. (f mane than ons, siaie ally

Street. Address of Debtor (No. & Street, City, and State):
7300 W. Fullerton
Elmwocd Park, IL
. ZIP Code
60707

Street Address of Joint Debtor (No. & Street, City, and State):

ZIP Cade:

County of Resigence.ot of the Principal Place of Business:
Cook

County of Residence or of the Principal Place of Business:

Mailing Address of Debitor (if different from street address):

ZIP Code

Mailing Address of Jeint Debtor (if different from strect address):

ZIP Code

Lotation of Principal Assets of Business Debtor
(if different from street address above):

Type of Debtor (Form of Organization})
[Check one box)

B Individual (includes Joint Debtors)

Nature of Business
(Check al] applicable boxes.)

[J Health Care Business

[0 Single Asset Real Estate as defined
in 11 US.C. § 101 (51B)

[ Railroad
O Stockbroker

[J Corpoeration (includes LLC and LLP)
[ Partnership

O Qther {If debtor is not one of the sbove
enfitics, clieck this box and provide the

Chapter of Bankruptcy Code Under Which
the Petition is Filed {Check one box)

[ Chepter 7 [J Chapter 11 O Chepter 15 Petition for Recognition
of a Foreign Main Proceeding
O Chapter 9 O Chapter 12 [J Chapter !5 Petition for Recognition

ofa Foreign Nonmain Proceeding
M Chapter 13

I Full Filing Fee attached

O Filing Fee to be paid in installments (Applicable to individuals only) Must
attach.signed application for the court's consideration certifying that the debtor
is unable to pay fee except in installments. Rule 1006({b). See Official Form 3A.

0 Filing Fee waiver requested (Applicable to chapter 7 individuals only). Musi
attach signed application for the court's consideration. See Official Form 3B,

information requested balow.). 0O Commadity Broker
State type of eatity: O Clearing Bank Nature of Debts (Check one box)
B I::";:;;rcl:gnl?ég(a:ni ;_i;tg:{izegtl;)l_lﬁcd B Consumer/Non-Business [0 Business
Filing Fee (Check one box) Chapter 11 Debtors

Check one box:
1 Debtor is 2 small business debtor as defined in 11 US.C. § 101(51D).
O Bebtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).

Check if:

[0 Debtor's aggregate noncontingent liquidated debts owed to non-insiders
or affiliates are less than 32 million.

Statistical/Ad ministrative Information THIS SPACE IS FOR COURT USE ONLY
B Debior estimates that funds will be available for distribution to unsécured creditors.
[ Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will be nio funds
available for distribution to unsecured creditors.
Estimated Number of Creditors
1- 50- 100- 200- 1000- 5001- 10,001~ 25,001 50,001- OVER
49 9 199 999 5,000 19,000 25,000 50,000 100,000 100,000
| O 0 a O [m] O 8] 0 a
Estimated Assets
$0t0 $50,001 to $100,001 to $500,001 to $1.000,00110 510,000,001 to  $50,000,001 to More than
$50,000 $100,000 £500,000 $1 million $10 million $50 million $100 million $£100 million
| m} a mi ] a O a
Estimated Debts
$0to $50,001 to $100,001 1o $500,001 to $1,000,001 to  $10,000,001 to  $50,000,001 to More than
$56,000 £100,000 £500,000 81 million 510 million %50 mitlion $100 million $100 million
O 0 [ | ) o a n O
. ag EXHIBIT 3




Case 1:07-cv-385 Document 22-4  Filed 02/12/2007 Page 3 of 7
Official Form 1) (10/65) FORM B1, Page 2
opit Name of Debtor(s):
Voluntary Petition Stoller, Leo

(This page must be completed and filed in every case)

Prior Bankruptey Case Filed Within Last 8

Years (If more than one, attach additional sheet)

Location

Where Filed: - None -

Case Number: Date Filed:

Pending Bankruptey Case Filed by any Spouse, Partner, or

Affiliate of this Debtor (If more than one, attach additional sheet)

(To be completed if debtor is required to file periodic reporis (e.g.,
forms 10K and 10Q) with the Securities and Exchange Commission
pursuant to Section 13 or 15(d) of the Securitiecs Exchange Act of 1934
and is requesting relief under chapter 11.)

O Exhibit A is attached and made a part of this petitien.

Name of Debtor: Case Number: Date Filed:
-None -
District: Relationship: Judge:
Exhibit A Exhibit B

(To be completed if debtor is an individual whose debis are primarily consumer debts.)

I, the attorney for the petitioner named in the foregoing petition, declare. that [
have informed the petitioner that [he or she] may proceed under chapter 7, 11,
12, or 13 of title 11, United States Code, and have explained the relief available
under each such chapter.

1 further certify that | delivered to the debtor the notice required by §342(b) of
the Bankruptcy Code.

X _is! Melvin J. Kaplan, Bennett A, KaBagcBmb 2005
Signature of Attorney for Debtor(s) Date
Melvin J. Kaplan, Bennett A. Kahn, Rae Kapian

Exhibit C
Dwoes the debtor ewn or have possession of any property that poses or
is alleged to pose a threat of imminent and jdentifiable harm to public
health or safety?
O Yes, and Exhibit C is attached and made a part of this petition.

H Ne

Certification Concerning Debt Counseling
by Individual/Joint Debtor(s)

B L/we have received approved budget and credit counseling during
the 180-day period preceding the filing of this petition.

O I/we réquest a waiver of the requirement to obtain budget and
credit counseling prior to filing based on exigent circumstances.
{Must attach certification describing.)

days immediately preceding the date of this petition or for

sought in this District.

Information Regarding the Debtor (Check the Applicable Boxes)
Venue (Check any applicable box)

Debior has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180

a longer part of such 180 days than in any other District.

There is a bankruptcy case conceming debtor's affiliate, general partner, or partnership pending in this District.

Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in
this District, or has no principal place of business or assets in the United States but is a defendant in an action or
proceeding [in a fiederal or state court] in this District, or the interests of the parties will be served in regard to the relief

Statement by a Debior Who Resides as a Tenant of Residential Property
Check all applicable boxes.

Landlord has a judgment against the debtor for possession of debtor's residence. (If box checked, complete the following.)

(Naime of landlord that obtained judgment)

(Address of landlord)

possession was entered, and

after the filing of the petition.

Debtor claims that under applicable nonbankruptcy law, there are circumstances under witich the debtor would be
permitted to cure the entire monetary default that gave rise 1o the judgment for possession, after the judgment for

Debtor has included in this petition the deposit with the court of any rent that would become due during the 30-day period

-

39 BXHIBIT
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FORM B1, Page 3

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):
Stoller, Leo

Signatures

Signature(s) of Debtor(s) (Individual/Joint)

I declare under penalty of perjury that the information provided in
this petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer
debts and has chosen to file under chapter 7] I am aware that [ may
proceed under chapter 7, 11, 12, or 13 of title 11, United States
Code, understand the relief available under each such chapter, and
choose to proceed under chapter 7.

[If no attorney répresents me and no bankruptcy petition preparer
signs the petition] | bave obtained and read the notice required by
§342(b) of the Bankruptcy Code.

1 request relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

X s/ Leo Stoller
Signature of Debtor Lao Stolier

X

Signature of a Foreign Representative

I dectare under penalty of perjury that the informatien previded in this petition
is true and correct, that [ am the foreign representative of a debtor in a foreign
proceeding, and that I am authorized to file this petition.

(Check only onebox.)

[0 ! request relief in accordance with chapter 15 of title 11, United States Code.
Certified copies of the documents required by §1515 of title 11 are attached.

[ Pursuant to §1511 of titls 11, United States Code, I request relief in accor-
dance with the chapter of title 11 specified in this petition. A certified copy
of the order granting recognition of the foreign main proceeding is attached.

X

Signature of Foreign Representative

Printed Name of Foreign Representative

Date

Signature of Joint Debtor

Telephone Number (If not represented by attomey)

December 20, 2005
Date

Signature of Attorney

X _/s! Melvin J. Kaplan, Bennett A. Kahn, Rae Kaplan
Signature of Attorney for Debtot(s)

Melvin J. Kaplan, Bennett A. Kahn, Ras Kaplan
Printed Name of Attorney for Debtor(s)

Melvin J. Kaplan & Associates P.C.
Firm Name

14 E. Jackson Bivd.

Suite 1200

Chicago, IL. 60604

Address

Email: www.financialrelief.com
{312)294-8989 Fax: {312)294-83095

Telephone Number
December 20, 2005
Date

Signature of Debtor {Corporation/Partnership)

! declare under penalty of pegjury that the information provided in
this petition is true and correct, and that | have been autherized to
file this petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11,
United States Code, specified in this petition,

X

Signature of Autherized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Signature of Non-Attorney l-lankruptey Petition Preparer

I declare under penalty of petjury that: (1) [ am a bankruptcy
petition preparer as defined in 11 U.8.C. § 110; (2) I prepared this
document for compensation and have provided the debtor with 2
copy of this document and the notices and information required
under 11 U.S.C. §§ 110(b), 110h), and 342(b), and, (3) if rules or
guidelines have been promulgated pursuant to 11 U.S.C. § 1 10(h)
setting a maximum fee for services chargeable by bankruptey
petition preparers, I have given the debtor notice of the maximum
amount before preparing any document for filing for a debtor or
accepting any fee from the debtor, as required in that section.
Official Form 198 is attached.

Printed Name and title, if any, of Bankruptcy Petition Preparer

Social Security number (If the bankrutpey petition preparer is not
an individual, state the Social Security number of the officer,
principal, responsible person or partner of the bankruptcy petition
preparer.)(Required by 11 US.C. § 110.)

Address
X

Date

Signature of Bankruptcy Petition Preparer or officer, principal,
responsible person,or partner whose social security nurnber is
provided above,

Names and Sociat Security numbers of all other individuals who
prepared or assisted in preparing this document unless the
bankruptey petition preparer is not an individual:

If more than one person prepared this document, attach additional
sheets conforming to the appropriate official form for each person.

A bankruptcy petition preparer's failure to comply with the
provisiotis of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fires or imprisonment or both 11 U.5.C.

§110; 18 US.C. §156.
10 EXHIBIT 8-
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B 201 (10/05)

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

NOTICE TO INDIVIDUAL CONSUMER DEBTOR UNDER § 342(b)
OF THE BANKRUPTCY CODE

In accordance with § 342(b) of the Bankruptcy Code, this notice: (1) Describes briefly the services available from
credit counseling services; (2) Describes briefly the purposes, benefits and costs of the four types of bankruptcy proceedings
you may commence; and {3} Informs you about bankruptey crimes and notifies you that the Attorney General may examine all
information you supply in connection with a bankruptcy case. You are cautioned that bankruptcy law is complicated and not
easily described. Thus, you may wish to seek the advice of an attorney to learn of your rights and responsibilities should you
decide to file a petition. Court employees cannot give you legal advice.

1. Services Available from Credit Counseling Agencies

With limited exceptions, § 109(h) of the Bankruptcy Code requires that all individual debtors who file for bankruptcy
relief on or after October 17, 2005, receive a briefing that outlines the available opportunities for credit counseling and
provides assistance in performing a budget analysis, The briefing must bé given within 180 days before the bankruptcy filing. The
briefing may be provided individually or in a group (including briefings conducted by telephone or on the Internet) and must be
provided by a nonprofit budget and credit counseling agency approved by the United States trustee or bankruptcy administrator. The
clerk of the bankruptcy court has a list that you may consult of the approved budget and credit counseling agencies.

In addition, after filing a bankrupicy case, an individual debtor generally must complete a financial management
instructional course before he or she can receive a discharge. The clerk also has a list of approved financial management
instructional courses.

2. The Four Chapters of the Bankruptcy Code Available to Individual Consumer Debtors

Chapter 7: Liquidation ($220 filing fee, $39 administrative fee, $15 trustee surcharge: Total Fee $274)

i. Chapter 7 is designed for debtors in financial difficulty who do not have the ability to pay their existing debts. Debtors
whose debts are primarily consumer debts are subject to a "means test” designed to determine whether the case should be permitted to
proceed under chapter 7. If your income is greater than the median income for your state of residence and family size, in some cases,
creditors have the right to file a motion requesting that the court dismiss your case under § 707(b) of the Code. It is up to the court to
decide whether the case should be dismissed.

2. Under chapter 7, you may claim certain of your property as exempt under goveming faw. A trustee may have the right to
take possession of and sell the remaining property that is not exempt and use the sale proceeds to pay your creditors.

3. The purpose of filing a chapter 7 case is to obtain a discharge of your existing debts. If, however, you are found to have
committed certain kinds of improper conduct described in the Bankruptcy Code, the court may deny your discharge and, if it does, the
purpose for which you filed the bankruptcy petition will be defeated,

4. Even if you receive a general discharge, some particular debts are not discharged under the law. Therefore, you may still
be responsible for most taxes and student loans; debts incurred to pay nondischargeable taxes; domestic support and property
settlement obligations; most fines, penalties, forfeitures, and criminal restitution obligations; certain debts which are not properly listed
in your bankruptcy papers; and debts for death or personal injury caused by operating a motor vehicle, vessel, or aircraft while
intoxicated from alcohol or drugs. Also, if a creditor can prove that a debt arose from fraud, breach of fiduciary duty, or theft, or from
a willful and malicious injury, the bankruptcy court may determine that the debt is not discharged.

Chapter 13: Repayment of All or Part of the Debts of an Individual with Regular Income ($150 filing fee,
539 administrative fee; Total fee $189)

1. Chapter 13 is designed for individuals with regular income who would like to pay all or part of their debts in installments
over a period of time. You are only eligible for chapter 13 if your debts do not exceed certain dollar amounts set forth in the
Bankruptcy Code.

2. Under chapter 13, you must file with the court a plan to repay your creditors all or part of the money that you owe them,
using your fiture earnings, The period allowed by the court to repay your debts may be three years or five years, depending upon your
income and other factors. The court must approve your plan before it can take effect.

3. After completing the payments under your plan, your debts are generally discharged except for domestic support
obligations; most student loans; certain taxes; most criminal fines and restitution obligations; certain debts which are not properly
listed in your bankruptcy papers; certain debts for acts that caused death or personal injury; and certain long term secured obligations.

Saftware Copyright {c) 1986-2005 Best Case Sclutions, inc. - Evanston, IL - {800} 402-8037 Best Case Banknuploy

41 EXHIRTT 8-
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B 201 (10/05)

Chapter 11: Reorganization ($1000 filing fee, $39 administrative fee: Total fee $1039)
Chapter 11 is designed for the reorganization of a business but is also available to consumer debtors. Its provisions are quite
complicated, and any decision by an individual to file a chapter 11 petition should be reviewed with an attorney.

Chapter 12: Family Farmer or Fisherman (5200 filing fee, $39 administrative fee: Total fee $239)

Chapter 12 is designed to permit family farmers and fishermen to repay their debts over a period of time from future earnings
and is similar to chapter 13. The eligibility requirements are restrictive, limiting its use to those whose income arises primarily from a
family-owned farm or commercial fishing operation.

3. Bankruptcy Crimes and Availability of Bankruptcy Papers to Law Enforcement Officials

A person who knowingly and fraudulently conceals assets or makes a false oath or statement under penalty of perjury, either
orally or in writing, in connection with a bankruptcy case is subject to a fine, imprisonment, or both. All information supplied by 2
debtor in connection with a bankruptcy case is subject fo examination by the Attorney General acting through the Office of the United
States Trustee, the Office of the United States Attorney, and other components and employees of the Department of Justice.

WARNING: Section 521(a)(1) of the Bankruptcy Code requires that you promptly file detailed information regarding your creditors,
assets, liabilities, income, expenses and general financial condition. Your bankruptcy case may be dismissed if this information is not
filed with the court within the time deadlines set by the Bankruptcy Code, the Bankruptcy Rules, and the local rules of the court.

Certificate of Attorney
I hereby certify that I delivered to the debtor this notice required by § 342(b) of the Bankruptcy Code.

/s/ Melvin J. Kaplan, Bennett A.

Meivin J. Kaplan, Bennett A. Kahn, Rae Kaplan X Kahn, Rae Kaplan December 20, 2005
Printed Name of Attormney Signature of Attorney Date
Address:
14 E. Jackson Bivd.
Suite 1200
Chicago, IL 60604
{312)294-8989
Certificate of Debtor
1 (We), the debtor(s), affirm that I (we) have received and read this notice.
Leo Stolier X Is/ Leo Stoller Decembar 20, 2005
Printed Name(s) of Debtor(s) Signature of Debtor Date
Case No. (if known) X
Signature of Joint Debtor (if any) Date
Software Copyright {€) 1906-2005 Bast Case Soiulions, Inc. - Evanston, IL - {(800) 492-8037 Best Case Bankrupfey

4? EXHIRTT  §-
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Brett Brothers Inc.
9515 E. Montgomery
Spokane, WA 99206

Counsel Press

Hi-Tec Sports USA

c/o Bremer & Whyte

444 W. C. St., Ste. 140
San Diego, CA 92101

Julia Bishop

NEWDEA, Inc.

c/o Holme, Roberts & Owen
80 5. Cascade Ave., Ste. 1300
Colorado Springs, CO 80903

Pure Fishing

c/o Banner & Witcoff

10 5. Wacker Dr., Ste. 3000
Chicago, IL 60606

13 EXHIRI  §-
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UNITED STATES BANKRUPYCY COURT

NORTHERN DISTRICT OF ILLINOIS

FASTERN DIVISION
Homorable JACK B. SCHMETTERER Hearing Dale DECEMBER 19, 2006
Bankrptcy Case Na 05 B 64075 Adversary No.
Title of Case.  LEO STOLLER
Brief DEBTOR'S MOTION FOR FERMISSION OF GOURT TO REPRESENT HIMSELF AND HIS
Statement of : T — .
Motion ° 'CORPORATE ENTITIES BEFORE THE TRADENMARK TRIAL AND APPEAL BOARD
Representiog
ORDER
IT 18 HEREBY ORDERED THAT:
. Fur reasons stated fmm thc bench Del)tor’ﬂ mmian l’er permissmn of cou art tn reprexent
Iumself and hia corpnrata. cltltm hel'ore the trademark trial and appeal lmurcl is- demed.
CCENTERs___ . - SR |
0 Jack B, #Ilml}ﬂcrér, USBI . - . L

a4 7 EXHIRIT 4-
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UNITED STATES BANKRUPTCY COURT
FOR NORTHERN DISTRICT OF ILLINOIS

- EASTERN DIVISION
_ )
In Re: )
) Hen, Jack B. Schmetterer
I.EQ STOLLER, ")
)
Debtor. ) Appeal from the 11.8. District
) Court for the Northern District,
) Lastern Division .
g ~ Case No. 05-B-64075 -
: :

. NOTICE OF MOTION
TO: TIMOTHY C. MEECE, BANNER & WITCOFF, LTD;,
- 10-SOUTH WACKER DRIVE, SUITE 3000, CHrCAGo TLLINOIS 60606
RICHARD POGEL, Shaw, Gussis, Fishman, lantx,

.. Wolfson & Towbin I.L(‘ 321 N. Clark Strcct Suite 800
Chicago, Tllinois 60610

L 9]

PLE/
2006 at
the ¢ouriroom usnally occupied by him;, 219'S, Dearborn, Chicago, Tilinois, 60603, and then
and there present Debtor's MOTION FOR PERMISSION OF COURT-TO ALLOW LEO
STOLLER TO REPRESENT HIMSELF AND HIS CORPORATE ENTITIES BEFORE
- THE 'l‘RADEMARK TRIAL AND APPEAL BOARD, a cnpy of which:is attached hereto, .

B m g
UNTED STATES Erbie .
HORTHERN i r%?ﬁﬂﬁ&‘é’“ - Yt
OEr o - . Izo btoller '
S = 87008 T ISI:WkNOrm Avegggm
T, o, e C25T Mo
-PSREP.~RD " Email: idmsd@hotmail.com

Date: D&:cmbcr?. 2006 L |

- CAMARKS4NSTOLLER NOSI

JAKE NOTICE that cn . ’l’ -P,c%dg December
a.m., Debtor shall appear bci‘B onorable Judge Schmeiterer in
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Up F.-'I)Igm)ﬂ B 3]
UNITED STATES BANKRUPTCY COURT :fomﬂwﬁg BANKRUPTCY oy
NORTHERN DISTRICT OF ILLINOIS STRICT OF 12y,
. Kewner s, 5
A

| RD
InRe: )

Y Case No: 05-B-64075
L.EO STOLLER, ; Honorable Jack B, Schmetterer

| Debtor. 3 |

MOTION FOR I'ERWWON OF COURT TO ALLOW LEQ STOLLER
0 REPRESENT HIMSELF AND HIS CORPORATE ENTITIES BEFORD
THE T. TRYAL AND AP AL

- NOW COMES the f)éb’tor,\l.:ﬁ:nStuller, and requests that. this Court grant permission
for Leo Stoller to represent himself and his corporate entities before the Trademark Trial &
Appeal Board ("TTAB").. The TTAB rulés; pwvitie M_a nén-lawfcr 6an rgprcscm a- '.
COTpOTAtion. . Lho Stoller has represented his',cppporate cntities before the TTAB for over 25

.. The Debtor has over 35 pcndlng matters before the TTAB The chtor bﬂllﬂ\ﬂ:b that
B _ lhese cases represent a major usset of the estate of the Debtor The Trustce, Richard Po;,el
has pmted 4 letter at the TTAB blog swtmg thay he vnluntanly agrees 0 dismiss lhese TTAB
pmcccdmgs ' '
' | Before tms Coun t)n Dcccmbcr 5, 2006 it was assumed and Lm Stul]er is workmg 0
| .:egam his. wrporatc entities and his assets and rcach an amncablc rewlutwn m Lhis procecdmg
Stoller pmsemed a settlement offer to :he 'I‘mstee ur $100 OIJO in full qatnsiacnon an acwrd of '
_ the Disbtor's debts. N s o
The TTAB recently issued an Or'def‘ on November 29" 2006, io Cenxféi Mfg. Co. v
‘ Jovan I’oae’kovu‘ Opp No. 91164582 ﬁndmg that See a true aml mrrcct copy attached |
herem and murked a§ Exhibit L ' C
| "The Bcard l‘itsds that Mr Stoll!:r s wilhout authm'ny 1o file papen in ﬂns

tmstee and the pmwedmg reimaing dlbnmsed and lem\matcd !
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Leo Stoller has to respond to this TTAB order, otherwise the "I'TAB will not only

" disiniss the Pecekovie case, but the TTAB will dismiss all 35 of the Debtor's pending cases
Bcfom the TTAB. The Debtor belicves these cases represent the Jargest asset of the Debtor's
Fstate. Many of these cases have been pending for 10 years or more. The Dehtor made a
good faith effort and confacted the Trustee, Richard Fogel, to scéek his permission to permit
Lo Stoller to represent his companies before the TTAB, in order o avoid having all of the
said cases dismissed. The result of which that even if Leo Stoller were o regain his corporate
assets, he could never be made whole again. Smnﬂly, Leo Stoller sent an emuail to Mr, Fogel

. requesting permission to represent his corporations in ofdgr to respond to the said TTAB
order. See a true and correct copy attached hereto and marked ws Extibi 2.

‘l"he 'i.‘n:stce senl 4 response to Leo Stollcr's cmail, attached hereto and marked as

o Exhibit 3. Mr. Fogel stated that he wouid not give Leo Stoller p\:rmlssmn to-appear bcfore '

| llue TTAB in order to protect lm. company 's inierests.

The Debtor is se,ekm;,_ permission from this Court to allow Leo Stoller to represent his
corporate entitles before t11c"'l‘1‘AB and to be able to respond o the onder which i3 marked as
Exhibit 1. There is an urgency in this request, in thaf unless permission is gmnwcl to Leo-
Slollcr, alt of {hc 'I“TAB cases will be dxsmzbwd wnhm rhe next '%{) dayt;

IS W. North Avclmc
. ‘Ouk Pairk, linois 60302
LU (312) 5454554
~ . Email: Ydms4@hotmail.com

Dale; December 7, 2006‘
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Certificate of Mailing

~ 'hereby certify that the foregoing is being
hand-delivered to the following address;

Clerk of the Court
United States Bankruptcy Court
219 N. Dearborn

Chuicago, N. ;607 _

Leo. Stoller
Date: December 7, 2006-

I herchy cemfy that the foregoing is being dcposm-,d
with the U.S. Postal Sexvice as First Class m:ul inan
envelope addressed to:

Rlchard M. Fogel, Truswce
Janice A. Alwin, Lsqg,

Counsel for Trusiee

‘Shaw, Gussis, Fishman, Glamx,
Wolfson & fow

321 N Clark Street, Suite 800

- Date: Dcccmbcr 7, 2006

CAMARKSA2STOLLER.ME)
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UNITED STATES PATENT AND TRADREMARK OFFICE
Trademark Trial and Appeal Boargd

P.O. Box 1453

Alexandrig, VA 22313-1451%

l
E
H

Shoro - ‘Mailed: November 19, 0L
Cpposition Ko. 31164582
CEN';RA]-J MEG. QO | |
. -
1 Pocekovie, Jovan
This cage now vomey up o Mr. Stollec’s motion ko
;anouuideratiwu ol Lie order dismissing this matter ou
roLoher 13, EéCp. appl.cant s counsel has veoponded.
By way 0f hawsgeoans, cn Octoiwer 13, 2000 Lhe Lawacd
soveived a copy ol 2a osdor appoiating Mr. Richard Fogel tao
represent. OpPRner dax Lrusieae in bank;uptcy in tbhiz maltor,
hn.the same Lime the Board received a ul. ipusated dium,msal
"kithuut prejwijce holween M. Fogel, au ﬁpﬁmse;'$
papresentative, and councel for the applicaant.  On tﬁw BATC
‘way the Bnu:ﬁ,an;cﬁﬁd_{he.stipulaﬁion,and dismissod Eluw
yfu;eedjng yithoutfpxujndiéc. {(n. Coetober 1Y, 2006, Mr.
rtblier fiiéd h'za&uest‘fnr rexsanslderation ot Lhe qisﬁissal
‘nqd'ﬁu ﬁuupénd fhe h:tqgeﬁing'hunné&dipg"uhut Mr.,ngul ve _ B

without autkerity r» sel on his behalf and further Lhatl, Mz,

Lorroller has filag an anmasal conteshimg Mr. Pogoelrs autluar vy

Lo act on bis behpis aus on the behalf of bis compapiseg.

B T RRRRS- 110 A
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apenltion Bo, 810 sd%da

Aaplavani’ g ceunael cenpended contending My . dtollar iz
eerebing outs.de Ve Daniiraprey statute and fatled Lo
properly appeal the Dankruproy courc’s deciniop ou

appginling o Lustee anowib oA the Lrustee's suthol ity ko

H

Al N COYPLTO L Ml T
The Board finse reat W, Stoller ts without adihcaily

rmf;i}e mpers Ao Lhls proceeding, Lhat tae gathovity o ark

;n}bhis'maﬁpen Lu%minn wvanted wiLh.:hé tr@stee unq:ihu

procesding ramting &osmaned and terminatod.

- By'the Trademark Trial
o, and Appeal Board
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===~-Original Measage--+---

From: & Stoller [maiito:idms4@hotmail.com]
" Sent: Wednesday, December 06, 2006 4:40 FM
To: Rick Fogel

Ce: icapia@sbeglobalnet

Subject: RE: Stoller Chapter 7

NOT DISCOVERABLE FOR SETTLEMENT PURPOSES ONLY RULE 408
Mr. Fogel,

T have been responding to your emails today. And I will make

every effort after yesterdays court hearing wexe posaible to

‘fully cooperate with yeu so that the next time we are in front of
Judge Schmetterer you will be able to attest to Stoller's full Coe
sooperation. - I : '

I have asked you earlier in the day teday if you will give me

. written permission to centinue to reprasent my companies before
the Patent and Trademark Office, Trademark Trial and Appeal Board
50 as ¢ prevent the TTAB from dismissing all of my outstanding
. cases. I have ask you in good faith to let me know today. in
writing that you would give me parmission _ I

%o do what I believe Judge Schmetterer would like you to do and
yhat is to allow Stoller to protect his assets assuming Stoller
will recover them. Thus fax I am still waiting for your rasponsec.
This is an urgent mattér and we can both avoid another trip in
front of Judge Schmettercr .if you would merely state in vritingﬂ
that I have authority to continue te Ieprasent myself and my S
companies before. the Patent and Trademark Office, TTAB. S

If you rather have Judge Schmg;tgrér this issﬁe so be it, but
there is going to be a time when Judge Schmetterer is going . to
.- see that the Trustes's position is unreasonable. o

T am also putting you on notice that I am appealing yestoerday's
‘decisions of Judge Schmetterei. S0 far I will have three appeals -
now and will of course move consolidate them for judicial :
economy. I have nothing better to de than to devote my entire
schedule to litigating wy cases until I xeach an acceptable
coticlusion the same as I an sure you would do if ‘similarly
situatod. ST - e e e

Pleaze lét ile know asap if you axve wii}inq to allow me to-

_continue to represent myself 50, that we do not need any court.

iqtervenciony' ’ ' Co = " S .
~ "EXHIBIT 2

3

.‘_._-
~_ A
-

h .f- HEY]

rr



Case 1:07-cv-385 Document 22-6  Filed 02/12/2007 Page 9 of 10

" Mr. Fogel it is my goal Lo cooperate with you and to attempt to
reach an amicable settlement with my creditors and to re gain
what ever is left of my assets so that I can devote my time to
other natters and not to this one...I am waiting for your
response. If I don't hear from you today, I will assume that you
will not give me permission and I will file a motiom and let
Judge Schmetterer deqide. ‘

Most Curdially,

o

TLeo Stoller
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- My Stoller:

Lam not going to give you permission to lake any action that involves
property of your bankruptey esiare outside the contexst of 8 settiement
approved by Judge Schmetierer, 1 have just invited you and Mr. Hirsh o
have o settlement discussion with e and Janl(,c Al\\ (01 tomorrow morming,
Or Fudm afternoon. :

Richard M. Fogel
Shaw Gussis Fislunan Glantz Wollson & Towbm LLC
21 N. Clark Street, Suite 800 .
_ (Imaao, . 60610
- Dircet dial: (31"}"7(!-1334
S Diveet faxs (312) 275-0578

EXHIBH‘3 AT AT
U. B3 | |
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOTS
EASTERN DIVISION

In re Chspter 7
_ LEO STOLLER, Case No, 05-64075
| Bebtor., Hon, Jack B. Schmetterer

Hearing Date; December 5, 2006
Hcaring Time: 10:30 a.m.

ORDER APPROVING TRUSTEER'S AGREEMENT WITH GOOGLE, INC. TO
MODIFY STAY AND COMPROMISE CERTAIN CLAIMS OF DEBTOR’S
WHOLILY-QWNED CORPORATIONS AND RELATED RELIEF

Upon consideration of the application (the “Motion”) of Richard M, Fogel, not

individually, but as chapter 7 trustee (the “Trustec™) for the bankrupicy estate of Leo Stoller (the
“Debter™), for the cntry of an order approving an sgreement by and between Google, Inc.
| (“Google”) and the Trustee, in hiz capacity as sole shareholder of certain of the Debtor’s Wholly-
Oymed Corporations (as defined in the Motion) to modify the automatic stay and compromise
certain ¢laims ({he “Agreement™); duc and proper notice of the Motion having been'given; and
the Court being otherwise fully advised in the promises; its is hereby
'olmERED-,fn Noggr s s by g—«—m &t éﬂ@é’

1 Notice of the Motion as pravided for therein is sufficient and further notics 15
waived,

2, Theterms of the Agreement as further specified in the Motion are approved
pursuant to 11 U.8.C. §§ 105(a) and 362(d) and Federal Rule of Bankruptcy Procedure 4001 (_d).

3 The Trustee is authorized to take such further sotions and execute such |

documents, including but not uﬁwd to the Ag-.tccniént. as may be necessary to dosument the

terms of the Agreement, as further set forth i the Motion.
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05-64075:181. Z:Motion 1o Approve:Proposed Order Entared: +1/16/2008 8:53:41 AM by:Janioe Awwin Page 2 f 3
4. The stay, to the extent applicable, is hereby modified consistent with the terms of

the Agseement.
5. This Court ska&'mtah?‘é-isdicﬁun to enforce the provisions of this order after

nouccandahcarmg 'GJ z-/"‘c‘z“vﬁvﬁs angﬁé. > “

Hhot o, ol o Gainkosftly fove ftfebreimand .

| li—/ ol _
o pIcy Judge
ared by ! \
9EC 0 52006
agiice A. Alwin (6277043}

$Shaw Gussis Fishman Glantr,

Wolfson & Towbin LLC

321 North Clark Street, Suite 800

Chicago, IL. 60610
Tel: (312) 276-1323
Fax: (312) 2750571

email: jalwin@shawpussis.com
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AGREEMENT

This Agreement ("Agreement") is mede and entered into this __ day of
Decomber, 2006, by and between, on the cne hand, Google Ine, ("Google” or "Plaintifi)
" and, on the other-hand, by Central Mfg, Inc., also lmown without limitation as Cestral
“Mfg. Co., Central Mfg. Co. (Inc.), Central Menufacturing Company, Inc. and/or Central
. Mifg. Co. of Illinois (collectively, "Ceniral Mfg,"} and Stealth Industries, Inc., also known
* without limitation as Rentamark and/or Rentamark.com ("Stealth™) (collectively, Central
Mfg. and Stealth are the "Entity Defendants”). Each of the foregoing is & "Party” and

. together are the "Parties."

‘WHEREAS, on or about Decenaber 23, 2005, Leo Stoller ("Stoller”) filed in the
United States Baokruptcy Court for tlie Northern District of Illinois a Petition for
Banla-uptcy under Chapter 13 of the United States Bankiuptoy Code, i the matter
ﬁphoned)ln re Leo Swoller, Case No. 05 B 64075 (‘heremaﬁer the "Bankrupicy

cwdmg" ;

WHEREAS, on or sbout August 31, 2006, the. United States Banlctuptcy Couut for
the Northem District of Illinois convertsd thie. ‘Bankruptey Procesding to, one under
Chapter 7 ofthe United States. Bankmptay Code, and Richasd M, Fogel was subsequently
duly appointed Chapter 7 Trustes of the bankuptey estato of Loo Stoiler (hereinafter, the

- "Irustee");

' WHEREAS, on or about October 5, 2006, the United Siates Bankruptcy Court for
the Northern District of lliinois enwwd in the Ba.nkruptcy Proeeeding an Order granting
the Trusiee mutfiority to act on behalf of Sioller's entfties in the capacity as sole
shereholder, including without hmatauon a8 the sole shareholder of the Emtity
Defendents; ‘

WHEREAS, there is now pandmg in the Batkruptcy Proceeding a motion by
Google requesting that the Court declare that its anticipated lawsnit agamst the Entity
Defendants and against Leo Stoller individuglly (hereinafter, "Stollex”) is putside the
soope of the awtomatio stay under Section 362(d) of the United States Bankrupicy. Code
(1USC. § 362(d)) or, in the altemative, that the Court modify the stay for cause fo
sllow G)oogle to proceed w;th 1ts conte:mplatcd wﬁon (heremaﬂer "Ba,nlmxptcy
Mcraon"

WHBREAS in oounechon with the Ban‘kruptcy Mntwn, Google has prov:ded the
. Entity Defendants with & Complaint thét Google seeks and intends to file againit the
- Entity Defendanis and ageinst Stoller alleging claims for false advertising in violation of
the Lanham Act, 15 US.C. § 1125(a){1)(B), for. vtolaﬁons of the Racketeer Infiuenced
and ‘Corrupt Orgamzanons Act, 18 USC § 1961 et .veq and for unfair oompstinon
{hewmafter, the "Complalnt“} ' . o

- WHEREAS. on or about March'l, 2006 Can!:aleg. pmported to. insutute with
the 'I‘r&dematk Tnal and Appeal Board ("TT&B“) 0ppos:tmn No 91170256 mvolvmg

{581435’1‘A0149164DDC2) . : e ‘ 1ef%
20956‘!9721'1!.2 " C : o ' ' o



Case 1:07-cv-385 Document 22-8  Filed 02/12/2007 Page 3 of 26

.....

Google's Application Serial No. 76314811 (heveinafter, the "Opposition*), which
Opposition was subsequently dismissed by TTAB by Order dated July 30, 2006;

WHEREAS, on or about October 4, 2006, the United States Court of Appeals for
the Federal Circuit dismissed for lack of _}Tmsdiction a Notics of Appesl that Stoller had
purported to file in connection with the Opposition, which dismissal is the subject of a
currently pending motion for reconsideration purportedly filed by Stoller individualty;

'WHEREAS, on or about May 8, 2006, Central Mfg, purported to instituie with
TTAB Cancellation No, 92045778 involving Google's Registranon No, 2806075
(bereinafier, the "Cancellation Proceeding”), which proceeding remaing pending and is
the subject of a pending Motion to Dismiss by Google;

WHEREAS, on or 2bout June 11, 2006, Central Mig, purported to file an Intent-
to-Use Application for the mark GOQGLE with the United States Trademark Office that
is pending as 8/N 78905472 (hereinafter, the "1TU Application™); and

WHEREAS, the Parties wish to resolve the foregeing matters on the terms eet
forth and described herein,

NOW, THEREFORE, in consideration of the mutual promises, covenants,
conditions, terms, representstions and wamanties set forth herein and other good and
valuable cons:derauon, the suificiency of which is hereby acknowledged by the Parties,
the Parties agree as follows:

ARTICLE 1.
DEFINITIONS

L1, “Affiliates" of any person, enmy ¢r Party means any and all corporations,
proprietorships, partmerships and business entities that, directly or indirectly, heve control
over, are under common control with, or are subject to control by, such person, entity or
Party Without limiting the genmerality of the foregoing, each of the entities,
proprietorships, d/b/a's and/or ofher businesses listed fn Bxhibit B heréto shall be deemed
an Affiliate of Central Mfg, and Stealth for putposes of this Agresment.

1.2, Agreement" means this Agreement, a3 amended from time to time in
accordance with its tetmns,

L3. "Coogle” or "Plaindiff” means Google Inc. and fis officers, directors,
employess, Tepresentatives and agents, and its Affiliates.

14. "Entity Defoendepts” and/or "Bniaty Defendant” means Central Mfg.,
Stealth and each of their respective ﬁfﬁhates

LS. "GOOGLEMark" includes any arid all marks, tade namis, ferms, words,
designs and designations that embody, inéorporate or inchide GOOGLE, whether in
whole or in part and xegamdless of what other terms. are moluded therewith, or that are

(58!43FIA01¢W64DOG2) o o ' 20f9
203§19m141.2 ‘ ‘ .

57 . : S EXHIRTT 7‘-

¢
-5.:::)-. Iy



Case 1:07-cv-385 Document 22-8  Filed 02/12/2007 Page 4 of 26

confusingly similar to or dilute GOOGLE, In addition, "GOOGLE Mark" includes any
and all applications for registration and regisirations in connettion therewith and inchides
any and all trademark, service mark, trade name, trads dress, design, publicity and all
other rights and interests of any kind associated therowith, however defiominated, and
any portion thereof, including without limitation any and all such rights arising by
confract, statute, common law or otherwise.

1.6. "Additional Mark(s)" means eny and all matks, trade names, terms, words,
designs and designations other than the GOOGLE Mark that have been, are or shall be in
the fisture ewned or used by Googls and/or the subject of any spplication for registration
or tegistration by Google. Furihermore, "Additional Matk(s)" inchudes' any and all
mmarks, trade names, terms, words, designs and designations thet embody, mootporate or
include the Additional Mark(s), whether in whole or in part and regsrdless of what other

- terms are included therewith, or that are confusingly similar 1o or diluts such Additional

Meaxk(s).

: 17.  "Proceeding” means any lawsnit, action, application or proceeding of any
kind with any court, tribunal or agency, whether judicial, administrative or otherwise, and
inoludes without limitation any application for registration,

1.3.  “Entity Defendants' Web Sites” means any web pages within the control
of any Entity Defendant,

| ARTICLE 2,
AGREBMENTS AND REPRESENTATIONS

21, T emt Jojemetion and Final Jodement, The Entity Defendants agres,
warrant and covenant that noie of them shalt oppose the Bankruptey Motion. Conowrent
with the execution of this Agresment, the Batity Defendants shall execute and retum
prompily o Google's counsel of record the Permanent Yojunction snd Final Judgment
aitached hereto s Bxhibit A and incorporated herein by this reference. Service of the
Complaint upon the Entity Defondants may be effectuated by delivery of a copy of the
Complaint and summons upon the Trustee, After the Complait is filed and delivered to
the Trustee, Google will submit the fully executed Permanent Injunction and Final
Judgment to the Court for entry. Should the Court, for any reason, decline to enter the
Permanent Injunction and Final Judgment as an order auid judgment of the Court, this
Agreement shall be void and have no binding effect upon any Party hereto, In the event
that the Court énters the. Permanent Injunction and Final Judgment as an order and
judgment of the Coust, the date of such entry shall be the "Bffective Date® of this

Agreement as that term s usedherein,

: 22 be bButity Deferdants’ Lack of Rights. Tn addition to acknowledging that
the Permasent Injunction end Final Judgment aftached hereto ag Exhibit A shell be
binding upon them as a Court decree upon its entry by the Court, the Entity Defendants
represent that the matters set forth in paragraph 4 of the Permanent Injunction and Finai
Judgment are accurate and warrant and covenant that they shall comply with and abide by

{5814 65T ADi4y764,D0C 2} T f ' 3of?
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the terms of the Permanent Injunction and Final Judgment as though such terms are set
forth herein at length. Without limiting the gemerality of the foregoing, no Enfity
Defendant shall maks any stateent or representation or do any act which may be taken
to indicate that it has any right, title or interest in, any ownerskip of, or any right or
ability to use, license, sell, transfer or alienate the GOOGLE Mark. In addition, and
without limiting the gensrality of the foregoing, the Eatity Defendants represent that they
have no right, title or interest in any trademark, service mark, trade name or designation
of origin that is used or has been vsed by Google es of and/or up through the Bffective
Date,

23. No Other Proceedings and No Assignment Each Entity Defeadent
reprosents, warrants and covenants to Google that, as of the Bffective Date, it has not
filed or commenced any Proceeding relating fo Google, including without limitation to
the GOOGLE mark or any Additional Mark(s), except for the Opposition, the
Cancellation Proceeding and fhe ITU Application as identified ebove, . Each Entity
Defendant firther represents, warrants znd covenants that, as of the Bffective Date, it has
not assigned or transferred, or purported to assign or tensfer, to any third party any
clsim, application or other matter, or any pertion of any claim, application or other
matter, against or otherwise relating to Goople, including without limitation to the

- GOOGLE Mark and/or the Additional Mask(s).

24,  Forbearance Relafing to the GOQGLE Mark. Bach Bntity Defendant

represents, warrants and ocovensmts that it will forever refiain and forbesr from
cotmencing, instituting, filing, maintaining or prosecuting any Procesding relating to the
CGOOGLE mark. Without limiting the generality of their other obligations set forth in
this Article 2 and the Permanent Injunction and Final Judgment, each Entity Defendant
specifically agrees and covenants not to contest the validity and/or enforceability of
Google's GOOGLE Mark and not to agsert thet axy person or enfity has rights in the
GOOGLE mark that are superior to Google's rights,

25.  Procecdings Favolving Additional Mark(s). Bach Entity Defendant agrees,
represonts and covenants that il shall not assert any right to any Additional Mark(g), ox
file, commence or initiate any Proceeding relating to any Additional Mark(s), without
first complying with the requirements of this Section 2.5, As a precondition to and
before filing any such Proceeding, the Entity Defendants shall submit for decision by an
avbitrator, and shall serve upon Google, a statement and all evidence. alleged to support
the claim of any Entity Defendant to have right, tifle or interest in or to such Additional
Mark(s). The arbitvator shall determined: whether any Entity Defendant has mads g

- sufficient and credible threshold showing of righits such that & Procesding by such Entity
Detendant s justifisble wnder the facts and applicable law. The arbitration will be
conducted in accordance with the then-existing commercial arbitration rules of the

,American Arbitration Association (“AAA"). The arbitmtion will be conduoted before
one arbitrator to be selected as agreed upon by the Parties or, if no such agresment is
reached, then a8 provided i the AAA rules, The Entity Defendaats shall solely bear the
cost of the arbifrator's fees and expenses. In the event that the arbitrtor determines that
an Entity Defendant has made a sufficient and. credible throshold showing, such Enity
Defendant may proceed with is contemplated Proceeding, although such determination

{5814 SET AD149764.0002) ' 4019
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by the atbitrator shall not bs binding on Google in any Proceeding and shall not be
admissible for any pupose in any Proceeding (except to establish compliance with the
requirernents of this Section 2.5). In the event that the arbitrator determines that the
Entity Defendanis have fuiled to make a sufficient and credible threshold showing, the
Entity Defendants shall (2) forever refiain and forbear froma commeneing, instituting,
filing, maintaining or prosecuting any Proceeding relating to the Additional Mark(s) that
were the subject of the arbimmtor's decision, and (b) reimburse Google for all of ifs
aftorney's fees and expenses, including without limitation any expert fees, that Google
incurred in connection with the arbiiration.

2.6, Complete Defense, From and after the Effective Date of this Agreement,
‘any violation of Seotion 2.4 or 2.5 of this Agteement will be desmed a full and complote
defense to any Proceeding brought against Google and may be pled as such.

2.7. 500} eodings, Within three (3) court
days of the Effectlva Date a8 described in Ser:t:on 2.1 above, the Entity Defendants shall:
(2) dismiss with prejudice the Cancellation Proceeding by :ﬁlmg with TTAB an exeouted
Dismissal With Prejudice in the form attached hereto as Bxhibit B and incorporated

- herein by this reference; {b) abandon the ITU Application by filing with the Trademark
Office an executed Notice of Abandonment in the form eitached hereto as Exhibit C; and
(c) withdraw any Notice of Appel filed with the Pederal Circnit in their names or on
theit behalf in the form attached heseto as Exhibit D and shall thercafier treat the
dismissal of the Opposition by TTAB and the dismissal of the appeal therefrom by the
United States Court of Appeals for the Federal Cirenit as final and conclusive and shall

- not file any further notive(s) of appeal from, or seek in any manner sny review or

reconsideration of, TTAB's dismissal of the Opposition. At the Enlity Defendants'
option, the Batity Defendants alternatively may provids to Google's counsel the execated
forms aitached as Exhibits B, C and D heroto concurrently with their execution of this

Agreement, and Google's counsel shall ensure the filing of the executed Exhibits in the

event (and only in the event) that the Couit enters the Permanent Injunction and Final

Judgment as an order and judgment of the Court, In the event that any of the actions

described in this Section is insufficient to discomiinue the Cancellation Proceeding, the

Opposition (including all appeals therefrom and review thereof) snd/or the ITU

Application, the Bntify Defendants represent, warrant and covengnt that they shall take

any and all further steps necessaly to effectuato the ﬂml and complete termination of
each such proceeding.

- 2.8,  Relief The Entity Defendants sgree that Google has no adequate remedy
at law for any breach or violstion of the Permanent Injunction and Final Judgment or
Sections 2.4, 2.5 and 2.7 sbove by any Entity Defendant. Accordingly, cach Entity
Defendant agrees that Google shall be entitled to. Court.orders ‘mandating specifio
performance and/or injunctive réliéf in the event of any such bicach or violation by any
Bniity Defendant without any showing of. lrreparabie harma or the lmdequacy of any "
remedy at law, Thig right of specific performance and Injonotive elief is in addition to
any and all other legal and equitable remedies that Google may have for such breach or
: vmla.tmn NB]thBI the foregomg mor anyﬂamg clse cantained in this Agxeament sball
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subject the Trustee, his agents or his attomsys to any claim for monstary damages for
breach of any provision of this Agreement,

238, Costs and Fees. Asbetween Google and the Entity Defendants, cach Party
to {his Agrooment shall bear its own costs and foos, including without Imitstion its
attorney's and expert fees, in connection with the Complaint, the Bankruptey Motion, the
Opposition, the Cancellation Proceeding and the ITU Application. Neither this Section
nor anything élse in this Agroement shall operate to procluds, restrict or limit Google
from geeking refmbursement of its fses and coats or any other monetary or equitable
relief from any person or entity not 2 party o this Agreement, including without
limitation Stoller individually. ,

2.10, Authority, Each Parly represents and warents to each ofher Party that (a)
such Party has the full authority and capacity to make the representations, covenants and
promises set forth in this Agreement and (b) each signatory has authority to bind the
Party on behalf of whom such signatory is exeoufing this Agreetnent,

ARTICLE 3
RELEASES

3.1, Voidability. The Entity Defendauts acknowledge and understand that
Google, in eatering into this Agreement, is materially relying apon the accuracy of the
Entity Defendants’ representations, covenants and promises set forth in Asticle 2 of this
Agreement. Accordingly, the Entity Defendants acknowledge and agree that, should
Google discover after the execution of this Agreement that said representations in Article
2 are or were inacourate in aity respect or should any Batity Defendant fail to comply
with any obligation set forth in Article 2 above, Google may, at its solé and exclusive
eloction, ireat Section 2.1 above and Section 3.2 below as null and void and sesk to
recover any and all damages, of any dnd all types permitied by law, inchiding withous
limitation for recovery of its past attorney’s fees, Furthermore, in the event that any
Entity Dofendant in the fisture asserts any claim against Google, the release set forth in
Section 3.2 shall be voidable at Google's sole clection and discretion, and neither the
Telease sot forth in Section 3.2 nor anything else in this Agreement or the Peroanent
Injunction #2d Final Judgraent shall be deemed to limit, restriot or. prechude Google from
asserting any defense, or claim, including Without limitation the claims sot forth, in the
Complaint, or secking any end all dameages, of zny and all types, including without
limitation for .ifs past attomey's. fees, in connection therewith. Notwithstanding. fhe
foregoing, if afy claim asserted by any Bniity Defendant against Google in the fitare is
not ot was not exprossly authorized by the Trustes in writing, then the release sét forth in
Section 3.2 shall not be voidable to the extent (and only to the extent) that it applics to the
Trustee of to the estate then in control of the Trustee (and only if and to the extent then in
the controf of the Truster). S B

3.2, loas: Yoogle, Subject to Section 2.7 end Section 3.1 of this
Agreement, snd except for the rights, duties, liabilities, and obligations arising out of this

{5814 SET ADLISIG4.DOC 2) ‘ _ , 60f9
200561972141.2 : . . g

Case 1:07-cv-385 Document 22-8  Filed 02/12/2007 Page 7 of 26



Agreement and the Permanent Injonction and Finel Judgment, Google hereby releases
aud discharges Stoller's bankrupicy estate and the Trustee as the represemtative of
Stoller's bankruptcy estat¢ from any end all claims, demands, causes of action,
obligations, damages and Habilities arising out of the claims sst forth in the Complaint
{hrough, end only through, the Effective Date of this Agresment, Neither the release in
this Section 3.2 nor anything in this Agreement applics to Stoller individually, including
for acts and/or omissions by Stoller in ki ¢apacity as an officer, director, shareholder,
agent or représentative of any Entity Defendant. Without limiting the generality of the
foregoing senfence, neither this Section 3.2 nor anything olse in this Agreement shall
apply to, relesss, limit or waivs any and all claims, demands, causes of action,
obligations, damages and liabilities that Google has against Stoller individually, including
without limitation for acts and/or omaissions by. Stolier in his capacity as an officer,

" director, sharcholder, agent or representative of auy Enfity Defendant,

33,  Releaso by Entity Defendants. The Entity Defendants horeby release and
discharge Google from any and all claims, demands, cavses of action, obligations,
damages and liabilities, of whatever kind and nature at law, ¢quity or otherwise, known
or unknown, arising from, in connection with or based in any manner upon any
trademark, service mark, trade name or designation of origin that Deflendants purport to
own,or purport to otherwise have auy right, title orinterest in, from the bsginning of time
through the Effective Date of this Agreement. The Entity Defendants, and each of them,
hereby acknowledge that they are familiar with California Civil Code § 1542 and that
they hereby waive the protection of California Civil Code § 1542 with respect to their
release sot forth in this Section 3.3, California Civil Cods § 1542 provides as follows:

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH

THE CREDITOR DOBES NOT KNOW QR SUSPECT TO EXIST IN HIS -

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
ENOWN BY HIM MUST HAVE MATERIALLY AFFECTED IS
SBTTLEMENT WITH THB DEETOR-" .

The Entity Defendants ﬁac'h-w'a.ive and relinquish any tightor benefit which they have or
may have under California Civil Code § 1542 and under any compareble statyte or
cornmon law rule in any ofher jurisdiotion with respect to their release set forth in this
Section33, oL S e o ' o

34, No Right or Lidense. Nothing in this Agroement confers, or. shall be
decmed fo confer, any right or Hosnse to ust Google's GOOGLE mark, its Additional
Mark(s) or any of Google's other infellectal property righiy in any manner. “Nothing in
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this Agreemeit otherwise waives, relinquishes, limits or compromises any such rights of -

Google.
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ARTICLE 4
MISCELLANBOUS

4]. Amendment  This Agreement may be amended, modified or
supplemented, but only in writing signed by all of the Parties affected by the amendment,

4.2. Counterparis. This Agreement may be oxecuted in any mumber of
counterparis by the Parties, and when each Party hes signed and delivered at least one
such counterpart to the other Party, each counterpart shall be deemed an original and
teken together shall constitote oms and the same Agreement that shall be binding and
effective as to il Parties a5 sct forth herein, For the purposes of this Agreement, 8
facsimile signature will be deemed sffective and binding as against the Parly executing
the facsimile signature,

43, Headings. The headings preceding the text of Articles and Sections of this
Agreement are for convenience only and shall not be deemed part of this Agresment,

4.4, Fees, The prevailing party in any action or motion brought to enforce or
interpret this Agreement or the Permanent Injunction and Final Fudgment shall be entitled
to an award of ettorney’s foes and costs, including expert foes, actually incured in
- comnection with suck action or motion, : '

: 4.5.  Relationship. Thers is no joint venturs, partnership, employment, agency

or fiduciary relationship between Google, on the one hand, and the Entity Defendants, on
the other hand, Nothing contained in this Agreement shall be comstraed to imply any
such relationship,

4.6.  Third Party Beneficiaties.. This Agreement is for the benefit of the Partics
hereto and their respective Affiliates and, except as ctherwise expressly stated berein, no
provision of this Agreement shall be deemed to confer wpon third parties any remedy,
olaim, liability, reimbursement, claim of action, defense or other right in excess of those
existing without reference fo this Agreement,

47, Term. Theterm of this Agreement is peipetual,

48, ~Sevewbility Auy part of this Agreement which mmy be deemed
~ unenforceable ér invalid shall not affect the enforceability or validity of the remaining
parts of this Agreement, but shall be' decinod severcd from the remeining parts which
- shall remain in full force and effect. :

49.  Affilites, This Agroement shall be binding upon the Parties sad cach end
- all of their respective. BUCCeSS0rs, assigns, and representatives, including any corporate
‘pavent and corporate subsidiades and Affiliates, and any of fheir officers, directors,

agents, gmployeck and representatives in thoir. capacity as officers, dircetors, agents,

employees and representatives,
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4.10. Entire  Understanding,  This Agreement represents the enfire
understanding and agreement between the Parties with respect to the subject matter
hereof and supersedes all prior and contemporancous negotistions, representations and
agreements made by and between the Parties with respect thereto, FEach Party
acknowledges that: (a) prior to signing this Agreement, such Party has carefully read and
reviewed with its or his attorneys, and knows and understands, the full contents of this
Agreement and is voluntarily spiering into this Agreement, (b) no other Party, nor any
agent or attoxney of any other Party, has made any promise, representation, or warranty
whatever, express or implied, not contained herein, conceming the subject matter hereof,
to induce such Party to exocute this Agreement, and (c) sach Party bas not executed this
Agreement in reliance on any such promise, representation, or warrenty not contained
herein.

4.11. Construction. Ambiguities, inconsistencies, or conflicts in this Agreement
‘shall not be constraed against the drafter of the language but will be resolved by epplying
the most reasoneble interpretation wader the circumstances, giving full consideration to
the Parties' intentions at the time this Agrosment is entered into, Where the context of
this Agroement requires, singular terms shall be considered plural, and plural terms shall
be considered singular,

WHEREFORE, the Partics hereby acknowledge their agreement and consens &o
the terms and conditions set forth above throngh their respective signatures contained
below:

Google Inc, Central Mfg, Inc., by and through The
Trustee, Not Individually, But
1h ourt Order Granting

1T {

Title:

Dated:

* Stealth Industries, Inc., by and through :
The Trustee, Not Individually, But Pursnant

pated:__ V2 0b dﬂ | .. | | !

(3814507 ADL4STSADOCT) | g o ‘ 9ofy .
J00s6ngIIALE . . of#
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF [LLINOIS

EASTERN DIVISION

GOOGLE INC., )

3 Civil Action No.
Plaintiff, )
)
vs. )
)
CENTRAL MFG., INC. a/k/a CENTRAL )
MFG. CO., a'k/a CENTRAL MFG. CO, )
{INC.), a/k/a CENTRAL )
MANUFACTURING COMPANY, INC. )
and a/k/a CENTRAL MFG, CO. OF )
ILLINOIS; and STEALTH INDUSTRIES, )
INC. a/k/a RENTAMARK and a/k/a )
RENTAMARK.COM, )
‘ )
Defendants. )

PERMANENT INJUNCTION AND FINAL JUDGMENT AS TO

»

DEFENDANTS CENTRAL MFG. INC. AND STEALTH INDUSTRIES, INC,
EXHiR 97—
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This Stipulated Permenent Injunction and Final Judgment is entered into, on the one
hand, by Plaintiff Google Inc. ("Google™) and, on the other hand, by Defendant Central Mfg.
Inc., also known without limitetion as Central Mfg. Co., Central Mig. Co. (In¢.), Ceniral
Manufacturing Company, Inc. and/or Central Mfg. Co. of Iinois (collectively, "Central Mfg."),
and Defendant Stealth Industries, Inc., also known without limitation as Rentamark and/or
Rentamark.com ("Stealth”) (collectively, Central Mfg. and Stealth are the "Entity Defendants").
The parties, by and through thefr undersigned counsel of record having stipulated to the entry of
the following Stipulated Permanent Injunction and Final Judgment, and good cause appearing for
the entry thereof:

1. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§§ 1331 and 1338, 18 US.C. § 1964(c) and principles of supplemental jurisdiction under 28
U.S.C. § 1367(a), as well as personal jurisdiction over the Entity Defendants.

2, The Entity Defendants have been duly served with the sammons and Complaint in
this matter.

3. By Order dated October 5, 2006, the United States Bankruptcy Court for the
Northern District of Ilinois, the Honorable Jack B. Schmetterer presiding, duly granted Richard
‘M. Fogel, not individually but as Chapter 7 Trustee of the bankruptcy estate of Leo Stoller (the

“Trustee"), all right and authority fo act on behalf of the Entity Defendants in connection with the
:ﬁatters that are the subject of this Stipulated Permanent Injunction and Final Judgment, By
Order dated Decembér 5, 2006, the United States Bankruptcy Court for the Northern District of
Tlinois, the Honorable Jack B. Schmetterer presiding, granted the Trustee's motion modifying
the automatic stay and approving a Settlement Agreement by and between Google and the Entity
Defendants, through the Trustee in his éafpacity as sole shareholder of the Entity Defendants, that
included the terms of ﬂlis'Stipulated Permanent Injunction and Final Judgment, |

4. Judgment is hereby entered in favor of Plaintiff Google, and against cach of the
Entity Defendants, on Plaiﬁtiff Google's claims for false advertising in violation of the Lanham
Act, 15 US,C. § 1125(a)(1)B), for violations of the Racketoer Influenced and Corrupt
Organizations Act, 18 U.S.C. § 1961 et seq, and for unfair competition.

5. The Entity Defendants admit each and every fact slleged in the Complaint,

Without limiting the generality of the foregoing, cach of the Entity Defendants admits and
Tepresents: T L ' ' '
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(8  None of the Entity Defendants bas any right, title or interest of any kind in
the GOOGLE mark or in any mark, trade name or designation thet is confusingly similar or
dilutes to the GOOGLE matk;

(t)  None of the Entity Defendants has any right or lawful ability to license, or
offer for licensing, the GOOGLE mark, or any mark or designation that is confusingly similar to
or dilutes the GOOGLE mark, in connection with any goods, services or’commercial activities;
and

{c}  None of the Entity Defendants has any right or lawful ability to hold
themselves out as or to identify themselves as any business entity of any kind using, in whole or
in part and regardless of what other terms may be included, the GOOGLE mark, or any mark or
designation that is confusingly similar to or dilutes, the GOOGLE mark, including without
limitation any of the following: "GOOGLE," "GOOGLE™ BRAND TRADEMARK
LICENSING,” "GOOGLE LICENSING" and/or "GOOGLE BRAND PRODUCTS &
SERVICES,"

6. Each of the Entity Defendants, as well as their officers, directors, principals,
agents, servants, employees, successors, assigns, parents, subsidiaries and affiliates and all those
acting on their behalf or in concert or participation with them, shail be and hereby are, effective

- immoediately, permanently enjoined from engaging in any of the following acts:

: (8  claiming in any adverfising, promotion or other materials, including
'mthout limitation on any web site, any right, title or interest in GOOGLE, whether in whole or
in part and regardless of what other terms may be included, or in any mark, trade name, term,
word or designation that is confusingly similar to or dilites the GOOGLE mark;

()  instituting, filing or maintaining, or threatening to institute, file or
maintain, eny application, registration, suit, action, proceeding or any other matter with any
Court, with the United States Trademark Office, with the United States Trademark Trial and
Appeal Board or with any other judicial or administrative body that asserts any right, title or
intersst in GOOGLE, whether in whole or in part and regardless of what other terms may be
included, or in any mark, trade name, temm, word or designation that is oonﬁ:smgly similar to or
dllutes the GOOGLE mark;

(¢)  holding themselves out as or identifying themselves in any manner as any

. business entity of any kind using, whether in whole or in part end regardiess of what other terms
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may be included, the GOOGLE mark or any mark, trade name, term, word or designation that is
confusingly similar to or dilutes the GOOGLE mark, including without limitation any of the
following: "GOOGLE," "GOOGLE™ BRAND TRADEMARK LICENSING," "GOOGLE
LICENSING" and/cr "GOOGLE BRAND FRODUCTS & SERVICES";

' (d) licensing, offering to license, assigning or offering to assign or claiming
the ability to license or assign any mark, term, word or designation that emabodies, incorporates
or uses, in whole or in part and regardless of what other terms may be included, the GOOGLE
mark or any mark or designation that is confusingly similar to or dilutes the GOOGLE mark;

(¢} interfering with, including without limitation by demanding in any manner
any payment or other consideration of any kind for, Plaintiffs use, whether past, current or
future, of any mark, name or designation embodying, incorporating or using, in whole or in part
and regardless of what other terms may be included, Plaintiffs GOOGLE mark;

. (&  using the GOOGLE mark, whether in whole or in part and regardiess of
.“what other terms may be included, or any mark, trade name, term, word or designation that is
- confusingly similar to or dilutes the GOOGLE mark, in connection with the sale, offering for
sale, licensing, offering for license, importation, transfer, distribution, display, marketing,
. advertisement or promotion of any goods, services or commercial activity of any Defendant;
()  engaging in acts of unfair competition or passing off with respect to
- Plaintiff Google;
(h)  assisting, aiding or abetting any other person or entity in engaging in or
pexrforming any of the activitiss referred to in subparagraphs (a) through (g) above.

7. Each party to this Permanent Injunction and Final Judgment shall bear its
respective attorney’s fees, costs and expenses incurred in this action; provided, however, that in
any proceeding or on any motion to interpret and/or enforce this Permanent Injunction and Final
Judgment the prevailing party shall be entitled to an award of reasonable attomey's fees and

- expenses, including any expert fees. .

8. The Entity Defendants hereby waive any further findings of fact and conclusions
of law in connection with this Permanent Injunction and Final Judgment and all right to appeal
therefrom, It is the intention of the parties hereto that this Permanent Injunction and Final

- Judgment be afforded full collaterial estoppel and res judicata effect as against the Entity
Defendants and.shall be enforceable as such. The Entity Defendants further hereby waive in this
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proceeding, including without limitation in any proceedings brought to enforce and/or interpret
this Permanent Injunction and Final Judgment, and in any future proceedings between the parties
any and all defenses and/or claims that could have been asserted by the Entity Defendants
against Plaintiff, including without limitation any and all defenses, claims or contentions that
Plaintiff's GOOGLE mark is invalid and/or unenforceable and/or that any person or entity other
than Plamtiff has superior rights to the GOOGLE mark, Without limiting the generality of the
foregoing, in the event that Plaintiff brings any proceeding to enforce this Permanent Injunction

" - and Final Judgment, no Entity Defendant shall be entitied to assert, and each Entity Defendant

hereby waives any right to assert, any defense or contention other than that he or it has complied
- or substantially complied in good faith with the terms of this Permanent Injunction and Final
Judgment, :
-8 Nothing in this Judgment is intended to waive, limit or modify in any manner, and
* shall not be construed to waive, limit or mo&ify, Google's claims, rights or remedies against
. defendant Leo Stoller, inchuding iwithout limitation for his acts and/or omissions as an officer,
director, shareholder, representative or agent of Defendants, or other person or entity other than
" Central Mfg. and Stealth in connection with this action or otherwise.
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10.  This Court shall retain jurisdiction for the purposes of enforcing and/or
interpreting this Perrnanent Injunction and Final Judgment to determine any issues which may
arise conceming this Permanent Injunction and Final Judgment,

ITISS 1 TED,
2006 GOOGLE INC.

By:
_One of Its Attorneys

Michael T. Zeller (ARDC No. 6226433)

QUINN EMANUEL URQUHART OLIVER
& HEDGES, LLP

865 South Figueroa Street, 10th Floor

Los Angeles, California 90017

Tel.: (213)443-3000

Fax: (213) 443-3100

DATED:

William J. Barrett (ARDC No. 6206424)
BARACK, FERRAZZANO, KIRSCHBAUM,
PERLMAN & NAGELBERG, LLP
333 West Wacker Drive, Suite 2700
Chicago, llinois 60606
Tel.: (312) 629-5170
'Fax: (312) 984-3150

2006 CENTRAL MFG, INC. and STEALTH

- DATED:
: RIES, INC,, by and through Richard M.

Janice Alw:n (A.RDC No. 6277043)

SHAW GUSSIS FISHMAN GLANTZ WOLFSON
& TOWBIN LLC

321 N, Clark Street, Suite 800

Chicago, llinois 60610

Tel.: (312) 276-1323

Fax: (312) 275-0571

RDERED

DATED: ____ ,2006
: : - United States District Judge

BXRHRT
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND AFPEAL BOARD

In the Matter of:
Registration No. 2806075
For the Mark: GOOGLE
Publication Date: December 4, 2001
: Cancellation No, 52045778
' CENTRAL MFG. CO. (INC), AGREED DISMISSAL OF PETITION
' . CAN TION WITH
Petitioner, PREJUDICE ' .
\A
" GOOGLE INC,,
Respondeni,
- Conmissioner of Trademarks
" P.O.Box 1451
Atlington, Virginia 22313-1451
 20058/1965046.

o amn v

X



Case 1:07-cv-385 Document 22-8  Filed 02/12/2007 Page 20 of 26

With the consent of Registrant/Respondent, Petitionsr; by and flrough Richard M. Fogel,

not individually but as Chapter 7 Trustes duly anthorized by Order of the United States

Bankruptey Court of the .Norﬂmm Digtrict of Illinois to act on bekalf of Petitioner herein (see '

attached), hereby withdraws and dismisses with prejudice the Petition for Cancellation in this

proceeding. All pending motions are hereby withdrawn and destued moot.

On Behalf of Registrant Google Ine.:

By:

- Michael T, Zeller
QUINN EMANUEL URQUHART
. OLIVER & HEDGES, L1LP

865 South Figueroz Street, 10th Floor

Los Angeles, California 90017
Tel.s (213) 443-3000
Fax: (213) 443-3100

Dated: October ___, 2006

20056/1969046.1

Respectfuily submitted,

WOLFSON & TOWBIN LLC
321 N. Clark Street, Suite 800
. Chicago, Illinois 60610

Tel.: (312) 276-1334
Pax: (312) 275-0578

1 . DISMISSAL WITH PRESUDICE

?
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant :  CBNTRALMFG, CO }
)
SeralNo. :  78/905472 )
),
Filed ¢ June 11, 2006 }
: )
Mark: : GOOGLE )
)
Examining Not Assigned )
- Aftormey : )
)
)
WITHDRAWAL OF APPLICATION
.Comnnissioner for Trademarks
P.0. Box 1451
Alexandria, VA
22313-1451
Dear Sir:

‘ Applicant Central Mfg. Co., by and through Richard M. Fogel, not individually bat as
Chapter 7 Trustes duly authorized by Order of the United States Bankruptoy Court of the
Northern District of Illinois to aot on behalf of Central Mfg. Co. (see attached), hereby
withdraws and sbandons its Intent-to-Use Application for GOOGLE, filed on June 11, 2006 and
pending as 8/N 78905472, ’ .

. ' 4 l - (=
ichard M. Fogél, not individually but as Chapter 7
ushhe os bohalf of Applicant

AW GUSSIS FISI'IM.AN GLANTZ WOLFSON

¥

& TOWBIN LLC

321 N. Clack Street, Suite 800
. Chicago, Winois 60610

Tel.: (312) 276-1334

Fax: (312) 2750578

20056/1969108.1

— _.": ;UJ_H-"'
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"UNITED STATES COURT OF APPBALS
FOR THE FEDERAL CIRCUIT

2006-1534

INRE LEO STOLLER

Appeal fiom United States Patent and Trademark Office,
Trademark Trial and Appeal Board

CENTRAL MFG.'S WITHDRAWAL OF APPEAL A8 TO
TTAB'S DISMISSAL OF OFPOSITION NO. 91170256

Central Mfg. Co. (Inc.), the nemed Opposer in Opposition No. 91170256, by and through
Richard M, Fogel, Chapter 7 Trustee duly authorized by Order of the United States Bankruptcy
. Cout of the Nerthem District of Hlinos to act on behalf thereof (see attached), hereby
withdraws the Notice of Appeal, purportedly filed by Leo Stoller on August 17, 2006, with
. respect to TTAB's Order of July 30, 2006 dismissing Opposition No. 91170256,

L T

\VL Fogel, not individually but as
k. r 7 Trusteo

SHAW GUSSIS FISEMAN GLANTZ
'WOLFSON & TOWBIN LLC

321 N, Clark Street, Suite 800

Chicago, Hlinois 60610

Tel: (312)276-1334

Fax: (312) 275-0578

20056/1972272.)
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Association Network Management

Americans for the Bnforcerent of Attorney Ethics
Americans for the Brforcement of Judicial Ethies
Americans for the Enforcement of Tntellectual Property Rights
S. industries

Sentrg Industries

Senira Sporting USA Co.

The American Association of Premium Incentive, Travel Suppliers & Agents
The National Veterinarian Sezvice Association

The American Recroational Tennis Association

The American Recreational Golf Association

The National Association of Traveling Nurses

The American Sports Association

The U.S, Hardware Indusiry Association

The National Physician's Association

‘The National Secretarial Association

‘The National Optometry Asgociation

The National Accounting Association _
‘The American Society of Podiafrists & Chiropractors
Medical Associations

The National Association of Denfistry

The National Association of Alternative Medicine
USA Sports Co. Inc.

USA Sports Network Association

TROSGHIEIEI]
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL

R

TRIAL AND APPEAL BOARD __
APPLICANT: GOOGLE, INC, TT AB
OPPOSER: CENTRAL MFG. CO. (INC.)
APPLICATION SN: 76-314,811
TRADEMARK: GOOGLE
INT. CL. NO: 28
FILED: September 18, 2001
March 1, 2006 0 D O
Ms. Jean Brown e ?3‘01'2006
Board Administrator AlIomey atent & THOL/TM Mal Reg? Ot #11
Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, Virginia 22313-1451
703 308-9300

Dear Ms. Jean Brown:

In the instant case, we appreciate your serving upon the Applicant, the Opposer's Notice of
Opposition.

This Notice of Opposition was sent by Express Mail No: EQ 014137445 US with the U.S.
Postal Service in an express mail envelope.

Most Cordially,

Tl

Leo Stoller

CENTRAL Mo 26T (NC.), Opposer
Email - Leo@rentamark,com

Trademark & Licensing Dept.

P.O. Box 35189

Chicago, Illinois 60707-0189
773-283-3880 Fax 708/283-0083

Dated: March 1, 2006

81
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. USPTO. ESTTA. Receipt Page 1 of 2

&,

R United States Patent ang enomna# Lios

Wi

Honte §ostie pteox | ieara §oaubes | contions | odusiness | ooeir shorts | Rows | o

Electronic System for Trademark Trials and Appeals

Receipt

Your submission has been received by the USPTO.
The content of your submission is listed helow.
You may print a copy of this receipt for your records.

ESTTA Tracking number: ESTTAS5062
, Filing date: 11/27/12005

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Applicant: GOOGLE INC.
Application Serial Number: 76314811

Application Filing Date: ~ (9/18/2001

Mark: GOOGLE
Date of Publication 11/01/2065

First 90 Day Request for Extension of Time to Oppose for Good Cause

Pursuant to 37 C.F.R. Section 2.102, Central Mfg. Co. (Inc), P.O. Box 35189, Chicago, IL
60707-0189, UNITED STATES, a Corporation, organized under the laws of Delaware ,

respectfully requests that it be granted a 90-day extension of time to file a notice of opposition
against the above-identified mark for cause shown .

Potential opposer believes that good cause is established for this request by:
» The potential opposer needs additional time to investigate the claim

The time within which to file a notice of opposition is set to expire on 12/01/2005. Central
Mfg. Co. (Inc) respectfully requests that the time period within which to file an opposition be
extended until 03/01/2006.

Respectfully submitted,
/Leo Stoller/
11/27/2005

Leo Stoller
President/CEQ
Central Mfg. Co. (Inc)
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. USPTO. ESTTA. Receipt Page 2 of 2

P.0. Box 35189
Chicago, IL 60707-0189
UNITED STATES
Idms4@hotmail.com
idms4@hotmail.com

Return to ESTEA home page Start another ESTTA filing

! HOME | INDEX! SEARCH j eBUSINESS | GONTACTUS | PRIVACY STATEMENT
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2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG. CO. (INC.),
(a Delaware Corporation)

P.O. Box 35189

Chicago, Illinois 60707-0189

Trademark: GOOGLE
Opposer,
Application SN: 76-314,811
V. : Int. Class No: 28
GOOGLE, INC.
(a Delaware corporation) Filed: September 18, 2001
1600 Amphitheatre Parkway
Building 41 Published: November 1, 2005
Mountain View, CA 94043
Applicant.
/
TTAB/FEE
(IN TRIPLICATE)
" 03/09/2006 GTHONASZ 0000028 76314811
01 Fersde 0.0 B OTICE OF OPPOSITIO

1. In the matter of first use Application SN:; 76-314,811, for the mark GOOGLE,
in International Class 28 for toys and sporting equipment, namely plastic exercise balls, the
Opposer states as follows:

2. The Opposer has standing and has filed a valid intent to use application for the
mark GOOGLE in International Class 28 for sporting goods.

3. The Opposer sent correspondence to Google, Inc. on November 29, 2005. A
true and correct copy is attached hereto.

4, The Opposer sent correspondence to Applicant's counsel, Michael T. Zeller,
Esq. on January 26, 2006 and January 29, 2006. Applicant's counsel responded to Opposer's
correspondence on January 26, 2006, January 27, 2006 and February 17, 2006. See true and

correct copies attached hereto.

5. The trademark proposed for registration by the Applicant, namely GOOGLE, is
applied to similar goods as those sold by Opposer and so nearly resemble the Opposer's mark

84
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as to be likely to confuse therewith and mistake therefore.

6. The Applicant’s mark GOOGLE is identical to Opposer's GOOGLE mark so as
to cause confusion and lead to deception as to the origin of Applicant's goods bearing the
Applicant's mark.

1. If the Applicant is permitted to use and register GOOGLE for its goods, as
specified in the application herein opposed, confusion in trade resulting in damage and injury
to the Opposer would be caused and would result by reason of the similarity between the
Applicant's mark and the Opposer's mark. Persons familiar with Opposer's mark GOOGLE
would be likely to buy Applicant's goods as and for a service sold by the Opposer. Any such
confusion in trade inevitably would result in loss of sales to the Opposer. Furthermore, any
defect, objection or fault found with Applicant's goods marketed under its GOOGLE mark
would necessarily reflect upon and seriously injure the reputation which the Opposer has
established for its products merchandised under its GOOGLE marks for over 20 years.

8. If the Applicant were granted the registration herein opposed, it would thereby
obtain at least a prima facie exclusive right to the use of its mark. Such registration would be a
source of damage and injury to the Opposer.

9. The Opposer, located in Chicago, Tllinois, believes that it will be damaged by
registration of the mark GOOGLE shown in Application SN 76-314,811 and hereby opposes
same. The Opposer engages in an aggressive licensing program of the mark GOOGLE, as
well known to the Applicant.

10.  The Opposer offers its GOOGLE mark to license on a wide variety of collateral
merchandise.

11.  If the Applicant is permitted to register the mark, and thereby, the prima facie
exclusive right to use in commerce the mark GOOGLE on the goods licensed and sold by the
Opposer, confusion is likely to r_esult from any concurrent use of Opposer's mark GOOGLE
and that of the Applicant's alleged mark GOOGLE, all to the great detriment of Opposer.

12.  Purchasers are likely to consider the goods of the Applicant sold under the mark
GOOGLE as emanating from the Opposer, and purchase such goods as those of the Opposer,

resulting in loss of sales to Opposer.

835 SXAHIBIT
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

”~ —

TTAB

CENTRAL MFG. CO. (Inc)
(Delaware Corporation)
Petitioner/Opposer
Vs. CANCELLATION NO. 92045778
GOOGLE INC.

Registrant/Applicant.

528 MOTION FOR SUMMARY JUDGMENT

NOW COMES the Petitioner and moves under Fed. R, Civ. P 56 for the Board to
grant Petitioner’s motion for summary judgment. The summary judgment is supported
by the Petitioner’s deceleration. There are no genuine issues as to any material fact and
the movarit is entitled to judgment as a matter of law. See for example Sweats Fashions
Inc. v, Pannill Knitting Co., 833 F. ed 1560, 4USPQ2d 1793 (Fed. Cir 1987). Celotex
Corp. v. Catrett, 477 U.S 317 (1986)

Petitioner’s Motion for Summary Judgment is timely See 37 CFR 2.127(e)(1) See also
TBMP Section 310.01 (Notification to Parties of Proceeding).

The purpose of the this motion is judicial economy, that is, to avoid an unnecessary trial
where there is no genuine issue of material fact and more evidence than is already
available m connection with the summary judgment motion could not reasonably be
expected to change the result in the case. See Pure Gold, Inc., v. Syntex (U.S.A.) Inc.,

221 USPTO 151 (TTAB), aff’d 739 F.2d 624, 222 USQP 741 (Fed. Cir. 1984).

-
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1. This motion for summary judgment is for cancellation of the United States
Trademark Registration No. 2,806,075 brought by CENTRAL MFG, CO,
(“Petitioner”). The subject registration is for the purported trademark “Google (the mark) owned

by Respondent, GOOGLE, INC. (“Respondent.”).

2. In the matter of Registration No. 2,806,075, for the mark GOOGLE, in
International Class 42 for computer services, namely, providing software interfaces
available over a network in order to create a personalized on-line information
service; extraction and retrieval of information and data mining by means of
global computer networks; creating indexes of information, indexes of web
sites and indexes of other information sources in connection with global
computer networks; providing information from searchable indexes and
databases of information, including test, electronic documents, databases,
graphics and audio visnal information, by means of global computer
information networks, or more commonly know as an internet search engine,

STANDING

3, Pursuant to 37 C.F.R. §2.111(b), the Petitioner asserts that it has standing to file this Petition
for Cancellation proceeding because the Petitioner asserts that it will be damaged by the Registration
sought to be cancelled. The petitioner asserts common law rights in and to the mark Google for use and
trademark licensing on a broad range of products and services. The Petitioner has also filed a Notice of
Opposition number 91170256 to Respondent’s pending trademark Application SN: 76-314,811 for the

mark GO OGLE.
4, The Petitioner holds Common Law rights in and to the mark GO OGLE for use on

sporting goods products and offers the mark GOOGLE for trademark license to third parties. The Petitioner

asserts that it will be damaged by the continued registration of the mark GOOGLE.
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GROUNDS FOR CANCELLATION AND FOR GRANTING PETITIONER’S
MOTION FOR SUMMARY JUDGMENT

3. As specifically amended by the Trademark Law Revision Act of 1988, §14 of the
Trademark Act provides for the cancellation of a registration of a mark at any time if the mark becomes the

generic name for the goods or services, or a portion thereof, for which it is registered . 15 U.S.C.

§1064(3).

6. The Respondent, GOOGLE, INC., is the leading computer Internet search
engine. The Respondent’s mark GOOGLE has become a generic term for the goods
and/or services provided by the Respondent. See true and correct copies of dictionary

definitions of the GOOGLE mark, The GOOGLE mark has become.a “verb”.

7. Respondent’s mark, GOOGLE, is now included in the dictionary as a
“verh”/ The Trademark Trial and Appeal Board has held that material obtained through
computerized text search are competent evidence to show that a mark has become
“generic” and or “descriptive” under Trademark Act Section 2(f) and/or i(e)(l) 15
U.S.C. Section 1052(e)(1). In re National Data Corp. 222, USPQ 515, 517, n.3(TTAB
1984) . See true and correct copies of the attached “google” search, Where in the
Petitioner merely typed into the google search engines “google is a verb” on May 15,
2006. The evidence is overwhelming that the mark google has become “generic”.
Google is now a “verb” which is “generic” for searching on the Internet. Google’s own
lawyers attempted to get the dictionary publishers to change the lexicon as they saw the

google mark becoming “generic” but to no avail see attached documents.
8. Respondent’s GOOGLE mark has become generic term for the goods

and/or services covered under the registered mark sought to be canceled see attached

“google” search documents,
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9. Respondent has attempted to perpetrate a fraud on the public by having its
representatives contact dictionaries in order to change the lexicon. See attached true and

correct copies of documents.

10.  Respondent’ s representatives have written letters to companies that print
dictionaries and other sources in an attempt to unlawfully persuade the said companies
and/or individuals not to use the word GOOGLE as a generic term.

11. The rights to a trademark can be lost through abandonment, improper licensing or
assignment, or genericity. GOOGLE Trademark rights have been lost through genericity.
Google’s trademark originally distinctive has become generic over time, thereby losing
its trademark protectionKellogg Co. v, Nationat Biscuit Co., 305 U.S. 111 (1938). A
word will be considered generic when, in the minds of a substantial majority of the
public, the word denotes a broad genus or type of product and not a specific source or
manufacturer. So, for example, the term "thermos" has become a generic term and is no
longer entitled to trademark protection. Although it once denoted a specific manufacturer,
the term now stands for the general type of product. Similarly, both "aspirin" and
“cellophane” have been held to be generic. Bayer Co. v. United Drug Co., 272 F.505
(8.D.N.Y. 1921). In deciding whether a term is generic, courts will often look to
dictionary definitions, the use of the term in newspapers and magazines. The evidence
supplied by the Petitioner attached here to is conclusive beyond a doubt that the mark
“google” has become generic and is no longer entitled to Federal Tradetnark Registration.
WHEREFORE the Petitioner prays that the Board Cancel Google’s Trademark

Registration No. 2,806,075,
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RESPECTFULLY SUBMITTED,

o el

Leo Stoller, President
CENTRAL MFG. CO., Petitioner
7115 W. North Avenue #272

Qak Park, Illinois 60302

(773) 589-0340

Date: May 15, 2006

Certificate of On-Line Filing

I hereby certify that on May 15, 2006, this paper is being

filed online in this case with the Trademark Trial and
Appeal Boardﬂa

/Leo Stoller/

Certificate of Service

I hereby certify that on May 15, 2006 a copy of the foregoing
was sent by First Class mail with the U.S. Postal Service in an
envelope addressed to:

Google, Inc.

Building 14

1600 Amphitheatre Parkway
Mountain Vigw, Ca 94043

/Leo Stoller/
Date: May 15, 2006
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‘¢ TTAB .

i IN THE UNITED STATES PATENT AND TRADEMARI
: BEFORE THE TRADEMARK TRIAL AND APPEAL vunnas
CENTRAL MFG. CO. (INC.),
{a Delaware Corporation)
7115 W. North Avenue #272
Oak Park, Illinois 60302
Trademark: GOOGLE
Petitioner,
Registration No: 2,806,075

V. Int. Class No: " 42
GOOGLE, INC.
(a Delaware corporation) Filed: September 16, 1999
1600 Amphitheatre Parkway
Building 41 _ Published: December 4, 2001
Mountain View, CA 94043 75 9781/

Respondent. Gq

f
TTAB / FEE
(IN TRIPLICATE)
05/04/2006 GTHUMAS2 (0000030 2806075

01 FLsB401 300,00 0 PETITION FOR MQELLAIIQ

e

1. Th1s isa proceedmg for cancellation of the United States Trademark
Registration No. 2,806,075 brought by CENTRAL MFG. CO, ("Petitioner”). The subject
registration is for the purported trademark "Google" (the mark) owned by Respondent,
GOOGLE, INC. ("Respondent.").

2. In the matter of Registration No. 2,806,075, for the mark GOOGLE, in
International Class 42 for computer sérvices, namely, providing software interfaces
available over a network in order to create a personalized on-line information service;
extraction and retrieval of information and data mining by means of global computer
networks; creating indexes of information, indexes of web sites and indexes of other

_ information sources in connection with global computer networks; providing information
from searchable indexes and databases of information, mcludmg test, electromc

documents, databases, graphlcs and audlo vasual mformatlon, by means of global

computer information networks, the Petitioner states as follows: A G

06-01-2006

9 1 E:{PHE E; ‘, : 1 0.!.8’. Patent & TMOTC/TH Mall RoptOt. #3:
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STANDING
3. Pursuant to 37 C.ER. §2.111(b), the Petitioner asserts that it has standing to
file this Petition for Cancellation proceeding because the Petitioner asserts that it will be
damaged by the Registration sought to be cancelled. The Petitioner has filed Notice of
Opposition number 91170256 to Respondent's pending trademark Application SN: 76-3 14,811
for the mark GOOGLE.
4. The Petitioner holds Common Law rights in and to the mark GOOGLE for use

on sporting goods products and offers the mark GOOGLE for trademark license to third '
partxes The Petitioner asserts that it will be damaged by reglstranon of the mark GOOGLE

See attached true and correct coples of correspondence from GOOGLE's attomcys to the

Petitioner.

R FOR CANCELLATION
5. As specifically amended by the Trademark Law Revision Act of 1988, §14 of

the Trademark Act provides for the cancellation of a registration of a mark at any time if the

mark becomes the generic name for the goods or services, or a portion thereof, for which it is
registered ... 15 U.S.C. §1064(3).

6.  The Respondent, GOOGLE, INC., is the leading computer internet search /2 XA A'
engine. The Respondent’s mark GOOGLE has become a generic term for the goods and/or
services provided by the Respondent. See true and correct copies of dictionary definitions of
the GOOGLE matk.

7, " Respondent's maik, GOOGLE, is now included in the dictionary. EXH |

8. Respondent's GOOGLE mark has become generic term for the goods and/or
services covered under the registered mark. EX H J

9. Respondent has attempted to perpetrate a fraud on the public by having its

representatives contact dictionaries in order to change the lexicon.

10.  Respondent's representatives have written letters to companies that print
dictionaries and other sources in an attempt to unlawfully persuade the said companies and/or
individuals not to use the word GOOGLE as a generic term, Such conduct represents a
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knowing and willful fraud perpetrated by the Respondent on the American public in order to
change the lexicon which now includes Google as a generic term. w Q . b

11.  Respondent has abandored its GOOGLE mark through a program of naked

licensing. E‘Kl—' 3

.12, The Respondent has abandoned its GOOGLE mark through a process of .
mutilation of the GOOGLE mark. See attached true and correct copies of GOOGLE's
program for mutilating its Federal Trademark Registration. EXH ‘+

13.  The Respondent has abandoned its GOOGLE mark through a process of
allowing third parties to mutilate its trademark. See attached true and correct copies of third
party mutilation. BXH S

14.  Respondent has abandoned its mark because its mark fails to function as a mark
and/or is purely ornamental. See attached true and correct copics of Respondent's depictions
of its ornamental mark.

15.  The Petitioner licenses and/or offers to license the mark GOOGLE.

16.  The Respondent's mark, GOOGLE, is likely to cause confusion, mistake or
deceptlon in the buying public or cause the pubhc to beheve that there isa connechon between
the parties, or a sponsorshlp of Respondent 5 goods by Petmoner ‘

17.  Respondent's mark GOOGLE, when used on or in connection with the goods ef
the Respondent, is descriptive or deceptively misdescriptive of the goods.

18.  Upon information and belief, said application was obtained fraudulently in that
the formal application papers filed by Respondent, under notice of §1001 of Title 18 of the
United States Code stated that Respondent had a valid first use date. Said statement was false.
Said false statement was made with the knowledge and belief that it was false, with the intent
to induce authorized agents of the U.S. Patent and Trademark Office to grant said registration
in that the Respondent, at the time it filed its said application and declaration were in fact an

invalid first use date.

19.  Upon information and belief, said application was obtained fraudulently in that
the formal application papers filed by Réspondent, under notice of §1001 of Titlé 18 of the *

United States Code stated that Respondent had a valid first use in commerce when Responden
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filed its Trademark application on September 16, 1999. Respondent had no valid first use in
commerce on the date asserted in the said application.

20. Upon information and belief, the Respondent has no evidence to establish a
valid first use date. |

21. Upon information and belief, the Respondent has no evidence to establish a
valid first use in commerce date.

22.  Respondent's use application was a fraud in that Respondent had no use on some
or all of the said goods listed therein bearing the mark GOOGLE on the first use date, as well
known to the Respondent,

23.  Respondent's said first use statement was a false statement and was made with
the knowledge and belief that it was false, with the intent to induce authorized agents of the
U.S. Patent and Trademark Office to grant said registration as well known to the Respondent.

24.  Upon information and belief, said first use of the mark GOOGLE on the goods
in question, was made by an authorized agent of Respondent with the knowledge and belief
that said statements was false. Said false statements were made with the intent to induce
authorized agents of the U.S. Patent and Trademark Office to grant said registration.

25.  Respondent's mark GOOGLE was not applied for according to its correct
type!, as shown in its said application.

26.  Upon information and belief, the Respondent was not the owner of the mark for
which the registration is requested?.

27.  Upon information and belief, Respondent's first use application was signed with
t_he knowledge that another party had a right to use the mark in commerce on the same or
similar'goodé. - ' - R

1. See §108 of the TMEP, page 100-5, Registration As Correct Type of Mark - It is important that a

" mark be registered according to its correct type, if it is not, the registration may be subject to cancella-
tion. See National Trailways Bus System v. Trailway Van Lines, Inc., 222 F. Supp 143, 139 USPQ 54
(E.D.N.Y. 1963), and 269 F. Supp. 352, 155 USPQ 507 (E.D.N.Y. 1965).

2. See Huang v. Tzu Wei Chen Food Co. Ltd., 849 F.2d 1458, 7 USPQ2d 1335 (Fed. Cir. 1988). See
TMEP §§706.01 and 802.06 §1 of the Trademark Act 15 U.8.C. §1051,

SAHEEC 10
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28.  Concurrent use of the mark GOOGLE by the Respondent and GOOGLE by the
Petitioner results in irreparable damage to Petitioner's marketing and/or Trademark Licensing
Program, reputation and goodwill.

29.  Upon information and belief, Respondent’s first use application was signed with
the knowledge that another party had a right to use the mark in commerce.

~30. - Respondent's mark GOOGLE will likely resuit in financial injury-and damage- -
to the Petitioner in its business and in its enjoyment of its established rights in and to its said
mark GOOGLE.

WHEREFORE, Petitioner prays that Respondent's Registration No. 2,806,075, for the
trademark GOOGLE be cancelled, and that this Petition for Cancellation be
sustained in favor of the Petitioner and that the Petitioner is entitled to judgment.

Petitioner hereby gives notice under Rule of Practice that after hearing and in any appeal
on this cancellation proceeding, it will rely on its large family of GOOGLE registrations and
applications incorporated herein and all of the goods and services listed and covered
thereunder, in support of this Petition for Cancellation.

The Petitioner prays for such other and further relief as may be deemed by the Director
of Patents and Trademarks to be just and proper.. . e C e e

Enclosed is $300.00.

- |
CENTRAL MFG. CO., Petitioner
Trademark & Licensing Dept.
7115 W. North Avenue #272
Oak Park, Illinois 60302
(773) 589-0340 FAX: (773) 589-0915

Dated: April 18, 2006
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Qct 19 Section 341 mtg.txt

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

05 B 64075
Chicago, Illineis
1:00 p.m.

October 20, 20086

Lec Stoller,

Nt N et Tt

Debtor.

TRANSCRIPT OF PROCEEDINGS BEFORE THE
CHAPTER 7 TRUSTEE RICHARD FOGEL

APPEARANCES:

For Debtor: Mr. Richard Golding:
For Pure Fishing: Mr. Wm. Factor;

For U.S. Trustee: Mr. David Gucwa;

Page 1
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10

11

12

13

14

15

16

17

18

19

20

21

Oct 19 Section 341 mtg.txt

Page 3 of 18

MR. FOGEL: This is the continued 341

meeting in the converted Chapter 13 case of Leo

Stoller, S-t-o-l-l-e-r, 05 B 64075. My name
Richard Fogel. I am the case trustee for the
estate. To my right is Janice Alwin, one of
counsel.

Counsel for debtor, would you

gtate your name?

MR. GOLDING: Richard Golding.

MR. FOGEL: Who else appears,

is
Stoller

my

please

please?

MR. FACTOR: William Factor on behalf

of creditor Pure Fishing.

MR. FOGEL: Sir?

MR. GUCWA: David Gucwa on behalf of

the U.S. Trustee's office.

MR. FOGEL: Sir?

THIRD SPEAKER: (Unintelligible) for

creditor.

MR. FOGEL: Very good.

Sir, would you state your name?

MR. STOLLER: Leo Stoller.
Page 2
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22

23

24

25

10

11

12

13

14

15

16

17

18

19

Oct 19 Section 341 mtg.txt
MR. FOGEL: Do you have a photo I1.D.?
MR. STOLLER: No, I don't.
MR. FOGEL: Do you have proof of your

social security number?

MR. STOLLER: I do.
MR. FOGEL: May I see it?
MR. STOLLER: I don't have it with me.
MR. FOGEL: Mr. Golding, does your
client know that he has to provide a photo I.D. and
proof of his social security number?
MR. GOLDING: I did not remind him.
MR. STOLLER: I can get that for you.
MR. FOGEL: I will proceed on the
representation that the debtor will provide the
information to counsel, and I know counsel will
forward it on to me. So that would be a photo I.D.
and social security number.
{Witness sworn.)
LEQ STOLLER, WITNESS, SWORN
EXAMINATICN
BY MR. FOGEL:
Q Mr. Stoller, did you file a Chapter 13

bankruptcy case on December 20th of 2005?
Page 3
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20

21

22

23

24

25

10

11

12

13

14

15

16

17

Oct 19 Section 341 mtg.txt

A Upon the advice of my attorney I'm taking
the Fifth Amendment to all questions that are being
asked.

Q Mr. Stoller, I show you a declaration
regarding electronic filing. Is that your signature?

A Upon the advice of my attorney I'm taking

4
the Fifth Amendment to all guestions that are being
asked.

MR. GOLDING: The debtor will take the
Fifth Amendment as to any and all gquestions that are
presented other than for his name and address.

For the record, there -- any further
questions will be answered the same way. And that is
the result of certain statements that have been made
to counsel for the debtor in this case.

BY MR. FOGEL:

Q Mr. Stoller, have you turned over to me any
and all recorded information including books,
documents, records and papers that you have relating
to property of the estate?

A I decline to answer that question on the
grounds of the Fifth Amendment.

MR. FOGEL: Mr. Golding, have you
Page 4
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Oct 19 Section 341 mtg.txt
18 discussed with your client the fact that under
19 Section 521(4) of the Bankruptcy Code the debtor
20 shall provide the items I just requested information
21 about whether or not immunity is granted under

22 Section 3447

23 MR. GOLDING: Yes.
24 MR. FOGEL: And he is still not going
25 to answer the question?
5
1 MR. GOLDING: He's not going to answer
2 the question. He may provide the information, but
2 he's not going to answer the question.
4 BY MR. FOGEL:
5 Q Mr. Stoller, do you have any recorded
6 information including bocks, documents, records and
7 papers?
8 A I'm going to decline to answer the question

9 on the grounds of the Fifth Amendment.

10 0 Mr. Steoller, on your schedules you

11 indicated that you were a sharehclder and in other

12 documents you have indicated you were an officer of
13 certain corporate entities. Do you have any

14 corporate records redarding any of those entities?

15 A I'm going to decline to answer that
Page 5
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16

17

18

19

20

21

22

23

24

25

10

11

12

13

Oct 19 Section 341 mtg.txt
question on the advice of counsel based on my Fifth
Amendment rights.

MR. FOGEL: Mr. Golding, have you
discussed the case of Braswell versus the United
States --

MR. GOLDING: I have not.

MR. FOGEL: -- with your client?

MR. GOLDING: I have not.

MR. FOGEL: In case you have

forgotten, the cite is 487 U.S. 29, in which an

individual whe has corporate records must produce,
cannot resist a subpoena on the ground that the act
of production would ke incriminating.

MR. GOLDING: Did you subpoena any
documents?

MR, FOGEL: I don't have to because
the debtor has a duty under 521 to produce the
documents.

MR. GOLDING: Well --

MR. FOGEL: I'm just bringing this to
your attention, sir.

MR. GOLDING: You're citing a case and

telling me it provides that pursuant to a subpoena.
Page 6
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15

16

17

18

19

20

21
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23

24
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10

11

Oct 19 Section 341 mtyg.txt
¥You didn't subpoena him, so I'm not sure if there's a
relevance to the case.
MR. FOGEL: You're probably right.
MR. GOLDING: But do you want to give
me the cite again?
MR. FOGEL: No. I will give it to you
later.
BY MR. FOGEL:
Q Mr. Stoller, what domain names do you own?
A I'm going to decline to answer that
question on the advice of counsel and my Fifth

Amendment rights.

Q Mr. Stoller, do you have any licenses with
any entities by the names either Epsco (phonetic)
Lindy-Little Joe, Jas. D. Easton, Inc., MD
Manufacturing, Inc.?

A I'm going to decline to answer that
gquestion on my Fifth Amendment rights and upon the
advice of counsel.

Q Mr. Stoller, do you own any real estate?

A I decline to answer that question on my
Fifth Amendment rights.

Q Mr. Stoller, when you filed your bankruptcy
Page 7
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12
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14

15

16

17

18
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20

21

22

23

24

25

Oct 19 Section 341 mtg.txt
petition in December of '05, you indicated a bank
account at Bank of America. Do you know the account
number?

A I'm going to decline to answer that
question on my Fifth Amendment rights.

Q Mr. Steller, in your schedules you have
identified five corporate entities that you claim to
be the gsole shareholder of. Do you have proof of
ownership of any of those companies?

A I'm going to decline to answer that
question on my Fifth Amendment rights.

Q Mr, Stoller, you have indicated that you
had trademarks worth $36,000 on the day you filed
your bankruptcy case. Do you have any documentation

8
relating to those trademarks?

A I decline to answer that guestion on my
Fifth Amendment rights.

MR. GOLDING: You know, there really
is no need to continue to ask all the qguestions. He
will angwer it the same way. We will stipulate that
you will ask all the questions and that he will
answer by exercising his Fifth Amendment rights to

any and all guestions other than his name and
Page 8
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Oct 19 Section 341 mtg.txt
address.

He's doing so because it has been
suggested that this matter would be referred to the
United States Attorney's office by the trustee. So
there is really no need for us to go through the sham
of having to actually ask each question and not -- we
will stipulate that you will ask all the guestions
and that the debtor will respond accordingly.

MR. FOGEL: I expected that you would
say that, sir, but not all of the guestions that I am
asking have answers that might lead to incriminating
gstatements. And, therefore, you cannot take a
blanket assertion of the Fifth Amendment. You must
assert it in response to every question I ask, and
then we can later determine which are proper
assertions and which are improper assertions, if any

9
of them are improper.

I'm sorry, I've been instructed to do
it the way I'm doing it.

MR. GOLDING: Okay.

MR. FOGEL: I appreciate that. Thank
you.

BY MR. FOGEL:
Page 9
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Page 11 of 18

Mr. Stoller, how many bank accounts besides

Bank of America do you have?

A

I decline to answer that question on the

grounds of my Fifth Amendment rights.

Q

Have you made any payments to legal counsel

since your Chapter 13 case was filed?

A

I'm going to decline to answer that

question on the grounds of my Fifth Amendment rights.

Q

Did you receive $20,000 from your

gsoon-to-be ex-wife's estate in connection with

payment of legal fees?

A

I'm going to decline to answer that

question on the grounds of my Fifth Amendment rights.

Q

A

Do you have any credit cards?

I'm going to decline to answer that

question baged on the grounds of my Fifth Amendment

rights.

Q

oo ow

o

=

Where are you currently living?

My address is 7815 Westwood Drive.

In Chicago, Illinoisg?

Elmwood Park.

Is that a house or an apartment?

House.

Page 10
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Q Do you have any ownership interest in it?
A No.

Q Who does?

A My wife.

Q What's your wife's name?

A Nancy Reich, R-e-i-c-h.

Q Have you received any income from any
advertisers on the Rentamark web site in the last six
months?

A I'm going to decline to answer that
question on the grounds of my Fifth Amendment rights.
Q Have you sold any address lists to any
third parties since the commencement of your

bankruptey case?

A I decline to answer that question con the
grounds of my Fifth Amendment rights.

Q Have you ever owned or operated a business
that provided goods or services to any clients,
customers or third parties?

A I decline to answer that question on the

11

grounds of my Fifth Amendment rights.

Q Do you have any employees?
A I decline to answer that questien on the
Page 11
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22

23

24

25

Oct 19 Section 341 mtg.txt
grounds of my Fifth Amendment rights.

Q What's your current source of income?

A I'm going to decline to answer that
question on the grounds of my Fifth Amendment rights.

Q Where are the computers that you used to
use when you were in business on Belmont?

A I decline to answer that question on the
grounds of my Fifth Amendment rights.

Q Where's the checkbook for the checking
account at First Security Bank in the name of Chemico
(phonetic) Manufacturing Company, Inc.

A I have no idea. I'm going to decline to
answer that question on the grounds of my Fifth
Amendment rights,

0 What issues are you appealing from in the
Pure Fishing case before Judge Lindberg?

A I'm going to decline to answer that
question on the grounds of my Fifth Amendment rights.
Q When was the last time you were at 1212

North Lathrop Street?

A I decline to answer that question on the

grounds of my Fifth Amendment rights.

12

Q How did you feel last week when you found
Page 12
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out that I stopped the sale of that property?

A I'm going to decline to answer on the
groundg of my Fifth Amendment rights.

MR. FOGEL: Mr. Factor, do you have
any questions?
MR. FACTOR: Yes.
EXAMINATION

BY MR. FACTOR:

Q Mr, Stoller, have you committed any
bankruptcy fraud in the last year?

A I will decline to answer that question on
the grounds of my Fifth Amendment rights.

Q Mr. Stoller, is the information in your
bankruptey schedules accurate?

A I'm going to decline to answer that
question on the grounds of my Fifth Amendment rights.

Q Mr. Stoller, did you conceal your interest
in the 1212 North Lathrop property in River Forest?

A I will decline to answer that question on
the grounds of my Fifth Amendment rights.

Q Mr. Stoller, the informaticn about income
that you reported in the bankruptcy schedules, is
that correct?

A I'm going to decline to answer that
Page 13
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13
question on the grounds of my Fifth Amendment rights.
Q Mr. Stoller, have you disclosed all the
interests in properties that you held as of the date
you filed for Chapter 137
MR, GOLDING: The trustee asked that
question, It's already been responded to by the
exercise of his Fifth Amendment rights.
BY MR. FACTOR:
Q Mr. Stoller, is it accurate to say that you
engaged in trademark trafficking?
A I'm going to decline to answer that
guestion on the grounds of my Fifth Amendment rights.
Q Mr. Steoller, it's true, is it not, that you
do not have any interest in the Stealth trademark?
A I'm going to decline to answer that
guestion on the grounds of my Fifth Amendment rights.
Q Mr. S8toller, it's true, is it not, that no
company that you have an interest in has any rights
in the Stealth trademark?
MR. GOLDING: I'm going to object to
the continuing line of gquestions that ask for legal
conclusions. I'm letting it go, you know, a little

bit here, but all these questions are cobhjectionable
Page 14
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Oct 19 Section 341 mtg.txt
anyhow; they require a legal conclusion. The witness
is here and he would testify as to facts and not as
14
to legal conclusions.

Do you have any other questions?

MR. FACTOR: You're instructing him
not to answer?

MR. GOLDING: I am.

BY MR. FACTCR:

Q Mr. 8toller, it is true, is it not, that
you have manufactured claims of ownership of
trademarks in order tec extort money from businesses?

A I'm going to decline to answer that
guestion on the grounds of my Fifth Amendment rights.

MR. FACTOR: I have no other gquestions
at this time.

MR. GUCWA: No guestions.

MR. FOGEL: Mr. Golding, before we
conclude for the day, have you discussed with the
debtor his obligations under Rule 1019 to file a
final report?

MR. GOLDING: I have not, but I don't
know if Mr. Kaplan has. But I will,.

MR. FOGEL: Mr. Kaplan has filed a
Page 15
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Oct 19 Section 341 mtg.txt

22 motion to withdraw is my understanding.

23 MR. GOLDING: I'm aware of that, but I
24 don't know if --

25 MR. FOGEL: Are you planning to file a

15

1 motion to withdraw as well or are you planning to

2 represent the debtor?

3 MR. GOLDING: It's under

4 consideration,

5 MR. FOGEL: I will continue the

6 meeting today for four weeks. I don't know if anyone
7 has a calendar.

8 MR. GOLDING: I do.

9 MR. FOGEL: I will continue the

10 meeting to November 17th at 1:00 o'clock to see how
11 certain other matters play out in connection with

12 this case.

13 Please get me a copy of his photo I.D,
14 and proof of his social security number at your

15 convenience,

16 Please file the report under

17 1019(5) {b) at your earliest convenience. Thank you
18 for attending.

19 MR. GOLDING: Thank you, Mr. Fogel.
Page 16
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(Which were all the proceedings had in
the above-entitled cause, Qctober 20,
2006, 1:00 p.m.)
I, JACKLEEN DE FINI, CSR, RPR, DO HEREBY
CERTIFY THAT THE FOREGOING IS A TRUE AND

ACCURATE TRANSCRIPT OF THE AUDIO TAPED
PROCEEDINGS HAD IN THE ABOVE- ENTITLED CAUSE.

Page 17
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UNITED $TAYES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.Q. Box 1451

Alexandria, VA 22313-1451

Baxley Mailed: July 30, 2006
Opposition No. 91170256
Central Mfg. Co. (Inc.)
v,
Guogle Inc.
By the Trademark Trial and Appeal Board:

involved application Serial No. 76314811 was published
for opposition on November 1, 2005,

Qpposer Central Mfg. Co. {Inc.) filed a request to
extend time to oppose by ninety days on November 27, 2005,
which the Board granted on November 28, 2005. By such
extension, opposer was allowed until March 1, 2006 to file a
notice of opposition. Oppeser filed a notice of opposition
on March 1, 2006, and the Board issued a notice instituting
this proceeding on April 8, 2006.

In an order signed by the Chief Administrative
Trademark Judge on July 14, 2006, all extensions of time
filed during and since November 2005 by Leo Stoller and the
entities controlled by him, including opposer, were vacated
as a sanction. See attached Order.

Accordingly, th;'extension of time to oppose the

involved application that the Board granted on November 28,

112 EXHIBIT
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2005 is vacated, and the notice of oppesition is thus
untimely. Based on the foregoing, the above-captioned
opposition is dismissed.!

Application Serial No. 76314811 will proceed to

issuance of a registration certificate in due course.

' All pending motions in this proceeding are moot.
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UNITED STATES PATENT AND TRADEMARK
OFFICE

Trademark Trial and Appeal Board

P.0. Box 1451

Alexandria, VA 22313-1451

July 14, 2006

Leo Stoller
7115 W. North Avenue H272
Cak Park, Illinois 60302

Dear Mr. Stoller:

By order dated March 28, 2006, you were informed that the United
States Patent and Trademark Office (USPTO) was considering
imposing sanctions against you under 37 C.F.R. §10.18(¢),’ and
vou were allowed thirty days in which to show cause why
sanctions should not be imposed. On April 26, 2006, after an
extengion of time to respond was granted, you filed your
response to the order to show cause.

BACKGROUND
Summary of the March 28, 2006 show cause order

The show cause order noted that you and entities you contrel
filed more than 1100 reguests for extension of time to file
notices of opposition between November 2005 and March 2006. The
order noted, further, that the sheer number of such filings by
one person is unprecedented and raises serious questions about
whether the filings were undertaken for an impropexr purpose in
vieclation of 37 C.F.R. § 10.18(b) (2), such as for harassment or
unnecessary delay of the targeted applications.

The show cause order made reference to the numerous sanctions
imposed on you, over many years, in past TTAB proceedings as
evidence of your pattern of misconduct and abuse of the TTAB's

' The authority to impose sanctions under 37 C.F.R. §10.18{c) has been
delegated to the Chief Administrative Trademark Judge from the General
Counsel under authority delegated to him by the Under Secretary of
Commerce and Director of the United States Patent and Trademark
Office.
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processes.® The show cause order alluded also to your conduct in
Federal court proceedings that resulted in negative comment,
chastigement, and the imposition of sanctions. In light of your
well-documented history, it was concluded that you most likely
had an improper purpose in filing such an extraordinary number
of extensions of time to oppose.

You were instructed specifically that your response to the show
cauge order include, for each of the marks for which you
requested an extension of time to file an opposition, evidence

¥ In particular, the following cases were cited in the show cause
order: 8. Indus. v. Lamb-Weston, Inc., 45 USPQ2d 1293 (TTAB 1997)
{submisgion of fraudulent certificate of mailing and certificate of
service); S Indus. v. S&W Sign Co., Opp. No. 91102907 (Dec. 16, 1939)
(fraudulent allegations of ongoing settlement negotiations;
allegations of non-receipt of papers found not credible); Central Mfg.
Inc. v. Third Millennium Technology, Inc., 61 USPQ2d 1210 (TTAB 2001}
{submission of false statements in order to sécure exténsion of time
to oppose); S Indus., Inc. v. Casablanca Indus., Inc., Canc. No.
92024330 (Qct. 3, 2000) {dilatory tactics throughout proceeding);
Central Mfg., Inc. v. Flex-Coil Ltd., CGpp. No. 91117069 (Feb. 19,
2002) (“opposer’s representative has filed .. numerous papers [for] the
sole purpose of harassing applicant, apparently until it
capitulates”); Bacu USA Safety, Inc. v, Central Mfg. Co., Canc. No.
92032631 {(Jul 24, 2003} ("respondent has .. failed top show cause why
sanctions should not be imposed on it for filing the groundless Rule
11 motion, [and] has .. compounded its wrong by filing a groundless
motion for reconsideration”); § Iandus. v. JL Audio, Inc., Opp. No.
91110672 (May 13, 2003) (finding opposers’ olaim “without exception,
completely devoid of merit”; opposers engaged in "a pattern of
voluminous and piece-meal wotion practice against which [they] were
warned”); Central Mfg. Co. V. Astec Indus., Inc., Opp. No, 91116821
{Sept. 3, 2003} ({judament entered against opposer for filing abusive
Rule 11 motions); Central Mfg. Co. V. Medtronic Sofamor Danek, Inc.,
Opp. Nos. 91154385, 91154617 (Feb. 18, 2004) (sanctions imposed for
filing meritless motions for the purpose of harassment and delay);
Central Mfg. Co. v. Premium Prods. Co., Opp. No. 91159950 {(S5ep. 29,
2004) (sanctions granted for opposer’'s bad faith omission of date from
metered mail); Leo Stoller v. Northern Telepresence Corp., Opp. No.
91162195 (Feb. 11, 2005) (Board found that opposer had submitted
untimely extensions of time to oppose notwithstanding use of
certificates of mailing and declarations to the contrary; opposition
dismissed); Bacu USA Safety, Inc. v. § Indus., Inc., Opp. No. 91108768
{Aug. 14, 2002} {“applicant’s pattern c¢f behavior .. reveals a
deliberate strategy of delay, evasion and harassment .., implied
threats to the Commissioner, and .. a direct violation of a Board
order”) .
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that supperts a claim that you may be damaged by registration of
the mark.

Finally, you were informed that the sanctions being considered
included terminating or vacating any extension of time to oppose
found to have been filed in violation cf the applicable rules,
restriction of your right to appear before the USPTO on your own
behalf or as an officer, director, or partner of any entity you
control, and/or restriction of your right to request extensions
of time to oppose on behalf of yourself or any entity you
control.

Summary of Responss

Your four-page response, to which you attached many pages of
exhibits, consists of quotations from the show cause order,
citation to certain cases to which you were a party and in which
no sanctions were impogsed on you, coupled with a request that
the USPTO not impose any sanctions based on your past practices
before the TTAB and other tribunals, and general comments
concerning your basis for filing the numerous requests for
extensions of time to oppose, without mention of any particular
reguest.

References to Other Proceedings

In asking that the USPTO not sanction you for your past coenduct
in TTAB cases and the cases in other tribunals, you point out
that the Executive Committee for the federal judicial district
of the Northern District of Illinois issued you a citation on
December 15, 2005, allowing you time to show cause why
“reasonable and necessary restraints” should mot be imposed upon
you in view of your activities in the lawsuits brought by you or
your wholly-owned companies, before the Court. The Executive
Committee quoted Judge Coar in Central Mfg. Co. v. Brett,’ 78
UseQ2d 1662, 1664 (N.D. Ill. 2005) as follows:

Indeed, as several judges (including this one) have
previously noted, Stoller appears to be running an industry
that produces often spurious, vexatious, and harassing
federal litigation .. Plaintiff and one or more of his
corporate entities have been involved in at least 49 cases

’ The Executive Committee referenced the case as: Case No. 04 C 3049,
Stealth Ind. Inc. v. George Brett & Brett.

116 XHIR

1 2
-~ K



Case 1:07-cv-385 Document 22-13  Filed 02/12/2007 Page 7 of 18

in this district alone. Of these, at least 47 purport to
invelve trademark infringement .. No court has ever found
infringement in any trademark allegedly held by Stoller or
his related companies in any reported opinion.

You alsc noted that, after filing your response, the Executive
Committee ruled, without further explanation, as follows:

The Executive Committee of the Northern District of
Illincis has considered your response to the citation
issued to you on December 15, 2005, After discussion, the
Committee will take no further action in thils matter.

You then referred to an oxder in Leo Stoller d/b/a Central
Mfg. Co. v. WFJIM Enterprises, Inc., Opposition No. 91155814
(TTAB May S5, 2004), in which the TTAB denied, as premature,
a motion tc impose sanctions on you,

Finally, in asking that the USETO not sanction you for your past
conduct, you refer to the “§ Industries v. Genie Door"* case
wherein the now Chief Judge of the Northern District of Illinois
declined, eight years ago, to impese sanctions stating, in part,
"the court, however, cannct base its decision to award fees on
the plaintiff’s conduct in other cases with other defendants.”?

Comments Regarding Current Extension Requests

You assert that none of the extensicns that you have filed on
your own behalf or on behalf of entities you contrel was made
for any improper purpose or for harassment or delay. The show
cause order specifically required you to provide, for each of
the marke for which you have requested an extension of time to
oppose, evidence supporting a claim that you may be damaged by
registration of the mark. In response, you assert that you have
met the standard for filing an extension of time to oppose,
because all such extension requests “are not based upon the
potential opposer being damaged by a registration, but are based
upon the potential opposer merely having an oppeortunity to

* The copy of the order provided with yocur response did not include the
caption of the case. It appears that the correct designation of the
case is S Industries, Inmc. v. GMI Holdings, Inc., Case No. 96 C 2232
(N.D. I11. 1998).

* While the Court did not award fees to defendant (GMI)}, the Court did
award costs to defendant.
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investigate the facts, obtain documentation, and to enable the
potential opposer to consider its position with regard to
potential opposition of an application.” You did not provide
information regarding any specific steps you have taken with
regard to any application for which you have obtained an
extension of time to conduct such an investigation.

With respect to the requirement that you support your claim of
damage, you state that, through entities which you control, you
*hold rights to over 100 Federal Trademark Registrations” and
hold “Common Law rights to several thousand trademarks and
slogans which can be found at www.rentamark.com.” You
submitted, as exhibits, excerpts from the referenced website,
ingluding a “list of emarks” to whigh you claim rights. You
state that, for each extension filed, you relied on common law
rights to a trademark that was, in your opinion, confusingly
similar to the applicant’s mark.®

In raguesting that you not be sanctioned, you ask that the USPTO
merely give you “.. some direction to keep Leo Stoller on a
proper course...”

Activities Since Issuance of the Show Cause Order

Since the date of the show cause order, you have filed requests
for extension of time to oppose against more than 400 additional
applications, bringing the total since November 2005 to over
1800, as comwpared to only six you filed in the five-month period
between June and October 2005. In particular, USPTO records
show that during the past year you have filed requests for
extension of time to oppose as follows:

Jine 2005 1
Septembser 2005 3
October 2005 2

November 2005 47
December 2005 238

¢ *For each of the extensions that Leo Stoller filed, Leoc Stoller held
Common Law rights to a trademark that was in Leo Steoller’'s opinion,
confusingly similar to the potential opposer’s mark.” (Emphasis
added.) It is assumed that your reference to “potential opposer's
mark” was intended, rather, as a reference to the marks against which
you filed the extension requests.
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January 2006 188
February 2006 161

March 2006 77
April 2006 423
May 2006 83
Total 1,833

In your response to the show cause order, you stated that you
had ceased filing extensions of time to oppose in those cases in
which you would have relied on your alleged commen law rights.
It appears that you have done so.

Since the issuance of the order to show cause, you have
contacted directly at least some of the applicants whose
applications are the subjects of your requests to extend time to
oppose. The TTAB has received informal complaints, formal
requests for reconsideration of certain, specific extension
requests, and at least one objection to the granting of any more
extension requests. The nature of your contact, according to
the applicant for application Serial No. 76616350, was “a large
package of materials requesting money” in exchange for
gsettlement.’ Apart from their substantive content, your contact
letters request that the receiving applicant consent to an
additional 90-day extension of time to oppose, further informing
the addressee that such consent will be assumed if you do not
hear from the applicant by a date certain and that you will file
a “stipulated” request for an additional 90-day extension.®

APPLICABLE RULES

" Contacting your potential adversary is not per se prohibited conduct.
Indeed, many potential oppesers do so in order to explore the
possibility of initiating good faith, bilateral settlement discussion.
Inasmuch as the substance of your contact is being addressed
separately in connection with the requests being filed by the
applicants who have taken formal steps to seek redress, the USPTO will
not discuss in detail the “large package of materials" and other
features of the contact letter.

* Under TTAB rules, you would not be permitted an additional 90-day
extension after receiving a first 90-day extension. “After receiving
one or two extensions of time totaling ninety days, a person may file
one final reguest for an extension of time for an additional sixty
days...No further extensions of time to file an opposition will be
granted under any circumstances.” Trademark Rule 2.102({c) (3); 37
C.F.R. §2.102(c) (3).
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Trademark Rule 2.102 provides, in relevant part, for the filing
of requests to extend the time to oppose as follows:

(a) Any person who believes that .. it would be damaged by
the registration of a mark on the Principal Register may
file .. a written request .. to extend the time for filing an
opposition, .. Electronic signatures pursuant to §
2.193(¢) (1} {iii) are required for electronically filed

extension reguests.

{e) ... Requests to extend the time for £iling an
opposition must be filed as follows:

(1) A person may file a first request for either a
thirty-day extension of time, which will be granted
upon request, or a ninety-day extension of time, which
will be granted only for good cause shown.

Trademark Rule 2.193(c) (2} provides in relevant part as follows:

The pregentation to the Office (whether by signing,
filing, submitting, or later adveocating) of any
document by a party, whether a practitioner or non-
practitioner, constitutes a certification under

§ 10.18(b) of this chapter. Violations of

§ 10.18(b) (2) of this chapter by a party, whether a
practitioner or non-practitioner, wmay result in the
imposition of sanctions under § 10.18(¢) of this
chapter.

Patent and Trademark Office Rule 10.18 provides as follows:

(b) By presenting to the Office (whether by signing,
filing, submitting, or later advocating) any paper, the
party presenting such paper, whether a practitioner or rion-
practitioner, is ¢ertifying that-

(2) To the best of the party's knowledge, information
and belief, formed after an inquiry reasonable under
the circumstances, that- (i} The paper is not being
presented for any improper purpose, such as to harass
someone or to cause unnecessary delay or needless
increase in the cost of prosecuticn before the Cffice;
{(1i) The claims and other legal contentions therein
are warranted by existing law or by a nenfrivelous
argument fer the extension, modification, or reversal

oy
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of existing law or the establishment of new law; (iii)
The allegations and other factual contenticns have
evidentiary support or, if specifically so identified,
are likely to have evidentiary suppeort after a
reasonable opportunity for further investigation or
discovery; and (iv) The denials of factual contentions
are warranted on the evidenece, or if specifically so
identified, are reasonably based c¢n a lack of
information or belief.

(c} Violations of paragraph (b) (1) of this section by a
practitioner or non-practitioner may jeopardize the validity
of the application or document, or the validity or
enforceability of any patent, trademark registration, or
certificate resulting therefrom. Violations of any of
paragraphs {b) (2) (i} through (iv) of this section are, after
notice and reasonable opportunity to respond, subject to
such sanctiongs as deemed appropriate by the Commissioner, or
the Commissioner‘’s designee, which may include, but are not
limited to, any combination of-

(1) Holding certain facts to have been established;
{2) Returning papers;

(3) Precluding a party from filing a paper, or
presenting or contesting an issue;

(4} Imposing a monetary sanction;

(6) Terminating the proceedings in the Patent and
Trademark Office.

DISCUSSION

Your assertion that you have met the standard for filing reguests
for extension of time to oppose and that you need not submit
evidence supporting a claim that you may be damaged by
registration of the marks in the subject applications amounts to
a failure to respond meaningfully to the show cause order. While
an unchallenged request for extensiom of time toc oppese, when
accompanied by a minimal statement of good cause, is rarely

121 KHIRIT

o

., R



Case 1:07-cv-385_ Document 22-13™ Filed 02712/2007  Page 12 of 18
-

denied,? your filing of more than 1100 requests for extension of
time to oppose within the few months preceding the date of the
show cause order suggested a serious viclation of your
responsibilities as a party before the USPTO. The show cause
order thus required you to demonstrate more than what might have
been required in the ordinary case to support a single reguest
for extension of time. In particular, you were required to
demonstrate that the extension requests were not filed for
improper purposes but, instead, were based on cognizable rights
you may have arising under the Trademark Act.

Addressing directly the issue of your belief that you will be
damaged, you indicate that you own over 100 federal registrations
for trademarks and that you have common law rights in several
thousand trademarks and slogans, referring to your website and
attaching pages from your website to your response. Your
submissions do not substantiate your rights in any of the claimed
marks, let alone support a cclorable claim of damage. For
example, you did not submit copies of the registration
certificates of the reglstered trademarks you claim to own. Nor
did you even clearly identify your registered trademarks and the
goods and services for which they are registered.

In support of your claim of damage to your purported common law
trademarks, you provided a listing of your claimed trademarks,
running to almost 150 pages (50 terms listed on each page). The
listing was derived from your website and includes nothing more
than the listing of the marks themselves. You submitted no
evidence of products or services bearing these alleged marks, no
evidence that you have sold any products or services under these
marks, and no evidence of your advertising of goods or services
with these marks.

At your website, you offer to “RENT-A-FAMOUS slogan” and offer
*Famous Trademarks for Rent On-Line.” Your website states that
you “control over 10,000 famous trademarks...“ Nonetheless, the
exhibits from your website do not demonstrate your offering for
sale any goods or services, other than the “rental” of the marks
themselves, nor do the website exhibits demonstrate the use of
any of the asserted terms as trademarks. These excerpts from
your webgite, rather than evidencing support of any purported
claim for damage, reinforce the conclusion that you are helding
up thousands of applications in an attempt to coerce applicants

Y But see, TBMP § 210, 211 (2d ed. rev. 2004) (regarding reguests by
applicants that the TTAB reconsider granted reguests for extensions of
time to oppose or deny subseguent requests).
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to license, i.e., “rent,” trademarks to which you have not
demonstrated any proprietary right. Cf. Central Mfg. Co. V.
Brett, 7B USPQ2d 1662, 1675 (N.D. I11. 2005) ("Leo -Stoller and
his companies present paradigmatic examples of litigants in the
business of bringing oppressive litigation designed to extract
settlement.”)

Finally, in requesting that the USPTC not sanction you for your
past conduct, you reference in your responge two court cases and
a single TTAB case in which sanctions were not imposed on you.
Although these other tribunals have for various reasons declined
to impose sanctions, their decisions also contain findings
supporting the conclusion that your recent activitieg in the TTAB
are not isolated or anomalous, but rather reflect a pattern of
harassing behavior. The rationales used by those other tribunals
for declining to impose sanctions do not apply here, where the
behavior is of such a systematic nature as to raise the potential
cost of seeking a trademark for the public generally.

DETERMINATION

Your filing of an extraordinary number of requests for extension
of time to oppose, particularly in light of your past behavior
before the TTAB and the courts, constitutes a violation of your
responsibilities under Patent and Trademark Rule 10.i8(b). That
rule provides that, by filing a paper (including the extension
reguests at issue here), you represent, among other things, that
"[t]lhe paper is not being presented for any improper purpose,
such as to harass someone or Lo cause unnecessary delay or
needless increase in the cost of prosecution before the Office”
and that “[t)he claims and other legal contentions therein are
warranted by existing law or by a nonfrivolous argument for the
extension, wmodification, or reversal of existing law or the
establishment of new law.” Patent and Trademark Rule

10.18(b) (2).

Extensions of time to oppose are granted ex parte, typically upon
a minimal showing of good cause. Nonetheless, the requirements
for an extension of time to oppose are c¢lear: “Any perscn who
believes that he, she or it would be damaged by the registration
of a mark .. may file in the Office a written request .. to extend
the time for filing an opposition.” Trademark Rule 2.102(a)
(emphasis added). Thus, while the potential eopposer’s showing

10
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need not be extensive and the TTAB's examination of extension
requests is usually cursory, Trademark Rule 2.102 and Patent and
Trademark Rule 10.18 require that all requests for extension of
time be based on a good faith belief that the potential opposer
would be damaged by the potential registration.

‘The show cause order invited you to demonstrate that your filing
of each of the extraordinary number of requests for extension of
time to oppose was not impreoper. (“Any such showing should
include evidence that supports a claim that you may be damaged by
the registration of each of the marks for which an extension of
time to oppose has been filed.”) While extensicns of time to
investigate potential claims are common, the potential oppeser
must still hold some reasonable bhelief that it would be damaged
by registration of the mark in question. Notwithstanding the
opportunity offered to you to demonstrate such a belief, you have
declined to make any such showing.

Any impropriety with respect to the letters you have sent to
applicants against whose applications you have filed requests to
extend time Lo oppose is not now under review. Nonetheless, the
manner in which you request “consent” for prospective further
regquests to extend time to oppose, such consent being necessary
under Trademark Rule 2.102(c) (3}, is indicative of your
motivation in filing the requests to extend time to oppose that
are now under scrutiny. Specifically, your intimation that the
individual applicant’s consent is presumed if you do not receive
an objection is in contradiction of your actual knowledge that
any such consent must be explicit. ©See Central Manufacturing,
Inec. v. Third Millennium Technology, Inc., 61 USPQ2d4 1210 (TTAR
2001) (misrepresenting that applicant has “agreed” to the third
and fourth reguests to extend time to oppose). Thus, your
contact letters, providing misinformation as te the requirements
for the final extension reguest permitted under Trademark Rule
2.102(c) (3), support the finding that the extension requests at
issue here were filed for improper purposes, specifically “.to
obtain additional time to harass applicant, to cobtain unwarranted
extensions of the opposition period, and to waste resources of
applicant and the Board.” Id. at 1216.

In view thereof, it is determined that you have not made a
showing that you have a colorable claim of damage justifying the
extension requests filed during the period in question and have
failed to establish good cause for filing such requests. It is
determined, further, that you filed the extension requests for
improper purpcses, namely, to harass the applicants to pay you teo

11
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avoid litigation or to license one of the marks in which you
assert a baseless claim of rights. Your misuse of the TTAB's
procedures dictates that the USPTO impose on you an appropriate
sanction.

Sanctions Imposed

In deciding what sanctions to impose, the USPTC considered the
egregious nature and extent of your recent misconduct, including
the impact of the misconduct on TTAB proceedings. You have been
granted 90-day extensions of time to oppose more than 1800
applications. The effect has been to delay by at least three
months the issuance of trademark registrations for each of those
applications. In addition, the TTAB has had to divert
significant resources to answering telephone inguiries from
applicants or their representatives concerning your numerous
filings. And the applicante against whom you have filed requests
for extension of time to oppose have begun to submit formal
objections that the TTAB must decide.

Alsc, the USPTO found it reasonable and proper to consider your
recent misconduct in the context of your well-documented pattern
of misconduct during many years of litigation before the TTAB and
the courts as set out in the show cause order, which included the
sampling of TTAB cases in which sanctions were imposed against
you'' and the case in the Northern District of Illinois.!’ Cf. C.

'° Indeed, irregularities with respect to your filing of reguests to
extend time to oppose have been considered previously. See, for
example, Steoller v. Northern Telepresence Corp., 152 Fed. Appx. 923,
2005 WL 2813750 (Ped. Cir. 2005), affirming the TTAB's decision
denying as untimely your request({s). See also Central Manufacturing,
Irc. v. Third Millennium Technology, Inc., 61 USPQ2d 1210 {TTAB 2001),
imposing a sanction, for a pericd of cne year, which required the
actual signature of the adverse party for any reguest to extend time
to oppose filed by you in which it was alleged that such request was
being sought on consent, or had been agreed to, or in which there was
any allegation of any type of settlement discussion. This sanction
was imposed because the TTAB found that the applicant had not “agreed”
to the extension requests, that the parties were not engaged in
bilateral settlement discussions, and that applicant had neot invited
opposer to proffer a settlement agreement, all determinations being
contrary to your proffered reasons for seeking the extensions at issue
therein, The TTAB further found that you “filed papers based on false
statements and material misrepresentations and, moreover, .. engaged in
a pattern of submitting such filings to this Board.”

iz
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Wright & A, Miller, SA Fed. Prac. & Pro. Civ,3d § 1336.1 (2006)
{appropriate to consider prior behavior in other cases when
exercising a court’s inherent authority)}; Fed. R. Civ. P. 11,
Advisory Committee’s Note (1933) (same consideration appropriate
under Rule 11). While the USPTO has considered findings made by
other tribunals, the pattern of activities in the TTAB alone
justify the sanctions imposed below.

The following sanctions are, therefore, hereby imposed:
Grant of Extension Reguests Vacated

The approval of each request for extension of time to oppose that
you have filed since November 2005 is hereby vacated.'?

Two-Year Prohibition ¢n Filing Extension Reguests

You are hereby prohibited for a period of TWO YEARS from the date
of this order from filing, on your own behalf or as an officer,
director, or partner of any entity you control, any request for
extension of time to oppose under Trademark Rule 2.102, This
two-year prohibition applies whether or not you are represented
by an attorney.

Requirement Of Attorney Representation For Any Future
Extengion Requesta

You are PERMANENTLY prohikbited from appearing before the USPTO on
your own behalf or as an cfficer, director, or partner of any

1 In contrast to the two cited orders of the Northern District of
Illinois in which the Executive Committee and the Court declined to
impeose sanctions, that court has chastised and sanctioned you numerous
times. See, e.g., S Industries, Inc., v. JL Audic, Inc., 29 F. Supp.2d
878 (N.D. Ill. 1998) ("This has not been a good year for Plaintiff in
the Northern District of Illineis, but, then again, Plaintiff has not
been a goed litigant.”)}, referencing several other cases before the
Court that had been decided against you. See also Central Mfg. Co. v.
Pure Fishing, Inc., 2005 WL 3090998 (N.D. Ill. 2005) (and cases cited
therein), in which the court imposed the sanction of dismissing
plaintiff‘s claim and granting defendant‘s counterclaims to cancel

registrations you own and for declaratory and injunctive relief. (The
Pure Fishing case is suspended pending resolution of your petition in
bankruptcy.)

2 Extension reguests granted more than 90 days age have now expired.
This sanction is, thus, mocot with respect to such requests. But, if
you have filed a notice of opposition against any ¢f the involved
marks, such notice of cpposition is rendered untimely by this
sanction, and any such opposition shall be dismissed.

13
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entity you control for the purpose of filing any request to
extend time to file a notice of opposition or any paper
associated therewith. Any such future request must be filed by
an attorney, who will be bound to act in accordance with USPTO
Rule 10.18(b).

Requeat For “Direction”

Finally, you requested “direction” in how to proceed before the
TTAB. As a frequent party to proceedings before the TTAB during
the past ten years, you have bsen informed repeatedly about how
the TTAB expects proceedings to be conducted. In the past, you
have often ignored the direction given you by the TTAB, in the
form of information or reprimand, or have found a way to side
step such direction with improper or bad faith conduct.

The USPTO provides information to parties and the public
electronically in a user-friendly format. The Trademark Act, the
rules of practice in matters before the TTAB, The Trademark Trial
and Appeal Board Manual of Procedure (2d ed. rev. 2004}, and
answers to frequently asked questions are all available for
viewing and downloading at www.uspto.gov. While an individual
may represent himself or herself (or a business in which he or
she is an officer or partner) before the USPTO, see Patent and
Trademark Rule 10.14{e), the TTAB “strongly recommend([s]” that a
party be represented by an ‘“attorney familiar with trademark
law.” TBMP §114.01 {2d ed. rev. 2004). Those who choose to
represent themselves occasionally call the TTAB with guestions
and are provided procedural information. Overall, after being
directed to the TBMP, they abide by the rules. Thus, there is no
reason for the USPTO to conclude that the explanations provided
in the TBMP are too complicated for pro se litigants,
particularly for ones with an eéxtensive history of practice
before the TTAB.

Consequently, the TTAB’'s “direction” to you will remain the same
that it has been for many years and the same as that given to
other litigants representing themselves: engage an experienced
trademark lawyer. Failing that, read and follow the applicable
statute, rules, and cases and consult the TBMP for guidance.

Potential for Imposition of Broader Sanctions

The applicable rules permit broader sanctions. For instance, the
USPTO considered whether to bar you permanently from filing

14
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extension requests or to require that you be represented by an
attorney with respect to any future Board matter, not just
requests for extensions of time to oppose. At this time, the
USPTO has restricted the sanctions imposed herein to those
closely related to your recent misconduct and, it believes, the
minimum necessary to prevent such misconduct in the future.
Nonetheless, the question of broader sanctions will be revigited
if you commit further improprieties in proceedings before the
TTAB.

So ordered.

/signed/

J. David Sams

Chief Administrative Trademark Judge
Trademark Trial and Appeal Board

United States Patent and Trademark Qffice
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
Central Mfg. Co., et al.
Plaintiff,
v, Case No.: 1:05-CV-00725
Henorable George W. Lindberg

Pure Fishing, Inc., et al.
Defendant

LBOEOSED FINAL JUDGMENT

Having considered Defs.” Motion to Lift Stay and Enter Final Judgment, the Court
hereby enters this final judgment in accordance with Fed. R, Civ, P. 54, 55(b), and 58.

IT 1S ORDERED that final judgment is hereby entered in favor of Defendants / Counter-
Plaintiffs on counterclaims [-IV against Central Mfg. Co., Leo Stoller an individual doing
business as Central Mfg. Co. doing business as S. Industries Inc. doing business as Terminator
doing business as Stealth doing business as Rentamark doing business as Rentamark.Com doing
business as Stealth Sports and Marine doing business as Association Network Management
doing business as USA Sports Co. Inc. doing business as Stealth Industries, Inc. doing business
as Central Mfg Inc. doing business as S Industries doing business as Sentra Industries Inc.

IT IS FURTHER ORDERED that this case is “exceptional” under 15 U.S.C. § 1117(a).
Counter-Defendants are jointly and severally responsible, and shall pay the
Defendants'/Counter-Plaintiffs’ costs, charges and disbursements, including a reasonable
attorneys’ fees, incurred in this action. Defendants / Counter-Plaintiffs shall file the information
required by Fed. R. Civ. P. 54(d}(2) in support of its fee award within fourteen (14) days after the
date of this Order. Defendants / Counter-Plaintiffs shall file a bill of costs and disbursements on
the form provided by the clerk pursuant to Fed. R. Civ. P. 54(d), no later than ten (10) days after

the date of this Order.
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IT IS FURTHER ORDERED that US Trademark Registration No. 1,766,806 and the
STEALTH mark for fishing bobbers are lapsed, invalid, abandoned, unenforceable, and forfeit
under federa! and commeon laws,

IT IS FURTHER ORDERED that US Trademark Registratiori No. 1,766,806 and each of
the “Stealth” trademark registrations listed in the Complaint are canceled.

IT IS FURTHER ORDERED that there is no reasonable likelihood of confusion between
Plaintiff’s STEALTH marks and the SPIDERWIRE STEALTH mark as used by Defendants,

IT IS FURTHER ORDERED that Counter-Defendants, whether or not registered with the
State of lllinois, are vexatious litigants and are barred from instituting any lawsuit or trademark
opposition without prior leave of this Court pursuant to this Court’s authority under the All Writs
Act 28 U.S. C. § 1651(a).

IT IS FURTHER ORDERED that Counter-Defendants are liable for the judgment in S
Industries, Inc. v. Centra 2000, Inc., 1998 U.S. Dist. LEXIS 10649, 1998 WL 395161 (N.D, IlL
1998) so as to allow execution of that judgment against such trademark registrations, goodwili, and
associated license assets, including US trademark registration nos. 1,332,378 and 1,766,806 and ali
other trademark registrations at a value of $245 for each (sanctions of October 12, 2005 hearing) in
partial satisfaction of that judgment.

IT IS FURTHER ORDERED that Counter-Defendants are enjoined from dissipating,
transferring, assigning, liquidating, or otherwise removing the trademark assets of Plaintiffs and

Counter-Defendants to another person or entity withoy-gfior notification angd approval of this

/e

indberg, J.
U.S. Digrict Court Judge \

b
w
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Central Mfg. Co., et al.
PlaintifT,
v. Case No.: 1.05-CV-00725
Honorable George W. Lindberg
Pure Fishing, Inc., et al.
Defendant

PRQRQSED ORDER LIFTING STAY

For the reasons expressed in Defs,” Motion to Lift Stay and Enter Final Judgment, the
stay in this case is lifted.

Qf /%

Dated:

131 LXHIB
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Case 1:05-cv-00725 Document 225 Filed 10/04/2006 Page 4 of 4

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Central Mfg. Co., et al.

Y.

Plaintiff,
Case No.: 1:05-CV-00725
Honorable George W. Lindberg

Pure Fishing, Inc., et al.

Defendant

& ORDER

GOOD CAUSE APPEARING, IT IS HEREBY ORDERED that this Court takes judicial

notice of the documents attached as Exhibits 1-6 to Defendant’s Third Motion for Judicial Notice.

Def ok

Dated: L dberg, J
U.S. Distrigt Court Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

05 B 64075
Chicago, Illinois
1:30 p.m,

August 31, 200¢

Leo Steoller,

Debhtor.

EXCERPT (A) OF PROCEEDINGS BEFORE THE
HONORABLE JACK B. SCHMETTERER

AFPPEARANCES:
For Debtor: Mr. Richard Golding;
For Pure Fishing: Mr, Wm. Factor;
Mr. Lance Johnson;
For Chapter 13 Trustee: Mr. Mark Wheeler;
Court Reporter: Jackleen DeFini, CSR, RPR
U.S. Courthouse
219 South Dearborn
Room 661
Chicago, Il. 60604.
FILED
SEP -5 2006
MAIBIFCY JREE
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THE COURT: I think we are ready for
final argument. Are we not? The question is whether
we do it tonight or tomerrow morning at 9:30.

MR. WHEELER: Judge, I can't be here
tomorrow morning.

THE CQURT: Are you planning to
address the court?

| MR. WHEELER: Yes, Your Honor.

THE COURT: How much time do you want
to talk?

MR, WHEELER: Depends on when the
court wants to schedule this, I can't be here
tomorrow morning. I went back to my office to get my
keys and such --

THE COURT: What I'm saying is how
much time will you need to address the court?

MR. WHEELER: Not much, maybe ten
minutes. The court's already pretty much articulated
my position,

THE COURT: The court just asked a
question.

MR. WHEELER: To summarize my position
to the court --

THE COURT: You can do that now, I

think that the other lawyers probably want to spend
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more time in argument. That's why I'm asking. I
could hear the Chapter 13 trustee tonight and let him
depart. And then I want to ask you folks whether or
not you want to argue right now or you would rather
argue tomorrow morning at 9:30,

MR. JOHNSON: If I may? I did not
book a room for teday. I suppose I could.

THE COURT: ©h, yes, you're from cut
of town.

MR. JOHNSON: Yes, we're here from
Washington D.C. I would need probably no more than
15 minutes,

THE CQURT: Would you prefer to do it
tonight?

MR, JOHNSON: If I could, Your Honor.
Most of my closing argument is, as you instructed, in
our proposed findings.

THE COURT: How much time would you
need, counsel?

MR, GOLDING: I would say probably 15
minutes to a half hour.

THE COURT: Okay. Well, would you
like me to take a recess before we start? We'll do
it now.

MR. JOHNSON: That would be fine, Your

1358 ~AHIBLY
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Honor.

MR. GOLDING: Whatever Your Honor =--

THE CQURT: Are you ready to go? Do
you want to go first, Trustee?

MR. WHEELER: Sure, if the court’s
prepared to make a decision on my motion. Otherwise,
if it's going to hinge on the other arguments --

THE COURT: I want to decide the Pure

motion first. So maybe you want to reserve your

argument?

MR. WHEELER: That's fine,

THE COURT: All right.

Counsel for Pure, you need how long,
sir?

MR. JOHNSOM: No more than 15 minutes.
I will attempt to do it in even less time than that.

THE COURT: Well, I assume part of
your argument is c¢ontained in your amended findings
of fact, conclusions of law,

MR. JOHNSON: Yes, the vast majority
of that, Your Honor, 98 plus percent.

THE COURT: &And apart from that, what
do you want to say?

MR. JOHNSON: Pure Fishing, we would

like to summarize -- not summarize, perhaps -- I note

B L, T
;o
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for the court that in connection with today's
testimony by the debtor, he has not refuted or
explained away the numerous errors and omissions in
the petition and schedules that were identified in
our proposed findings. Moreover, we heard repeated
testimony about a number of d/b/as or assumed name
entities that are asserted to be assumed names for
his corporate entities, Central, Mfg. Inc. That,
however, is not the law. The law for corporations is
that an assumed name must be registered with a state
entity. For a proprietorship in Illineis, an assumed
name can be adopted without registration.

THE COURT: To what extent 1s the
record issue and the formality observation in
maintaining records and business related to the
motion «- the standards on the motion to dismiss —--
pardon me, convert to Chapter 77

MR. JOHNSON: May I turn that over to
co-counsel, Mr, Factor, who is more skilled in those
areas, Your Honor, than I?

MR, FACTOR: Thank you, Your Honor.
On the motion to convert there are a couple of
grounds, statutory grounds in 1307(¢). There is
also, and it’'s well-established by the Seventh

Circuit, a basis for converting or dismissing based

v 137 SAHIBET
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on a finding of bad faith. And in connection with
the bad faith issue the Seventh Circuit enumerated
five or six, maybe seven different factors to
consider. One of those is did the debtor file for
Chapter 13 to avoid denial of discharge or denial of
dischargeability on a specific debt. That's one of
the factors from the Seventh Circuit in evaluating
the lack of good faith,

And it's our contention that if this
were in a Chapter 7 case, the debtor clearly would be
denied a discharge based on 727(a) (2) and 727 (a} (3),
failure to keep books and records, destruction of
books and records. So in a Chapter 7 the debtor
clearly would be denied a general discharge.

Moreover, in a Chapter 7, and this
doesn’t relate to books and records, so I won't go
down that path, there are other reasons why the
debtor -- bad faith is evidence under section 727.
But the books and records issue, Your Honor, I think
is relevant because in Chapter 7 he would be denied a
general discharge, so he files for Chapter 13 instead
to avoid the consequences of his sloppy record
keeping, careless record keeping, perhaps intentional
destruction of records. That's one reason.

The second reason is that the lack of

L 138 CXHIBL
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records evidences a general disregard for the
requirements of Chapter 13. To be a Chapter 13
debtor you have to establish a regular income, and
you have to make -- you have to establish your
expenses. And you match up your income with your
expenses, You have disposable income and that's used
to pay back creditors. Without records, we don't
know if the debtor is earning two million dollars a
year, or if the debtor is earning a dollar a year.

THE COURT: Whose responsibility is it
to monitor the debtor's filings in Chapter 13 when
the debtor reports income and expenses? It is partly
the creditors and partly the Chapter 13 trustee;
right?

MR. FACTOR: To monitor? Yes. I
think the debtor also has --

THE COURT: And the creditors or the
Chapter 13 trustee determine his income and expenses
from the records that we have learned about.

MR, FACTOR: I don't see how that's
possible, Your Honor. I don't see how that's
possible at all. As I said before, we don't know
whether the debtor is taking home two million dollars
a year or one dollar a year, There's heen no

evidence. There's been no paystubs. There's been no

L 139 G

i 4




Case 1:07-cv-385 Document 22-15  Filed 02/12/2007 Page 9 of 50

113

10
11
i2
13
14
15
16
17
18
19
20
21
22
23
24
25

testimony from an employer. There's been no checks.
There's been nothing produced. So we have no way of
knowing whether it's at one end of the scale or the
other end ¢of the scale. And I think that that's
evidence of bad faith because it's filing a Chapter
13 case just te try to take advantage of the super
discharge when he's not entitled to it.

THE CQURT: Thank you.

We'll go back to your argument.

Thank you very much.

MR. JOHNSON: In connection with the
assumed name entities, asserting that it is not the
law of Illinois that a corporation can assume an
assumed name for use in business without prior
registration, the state has a very elaborate
structure for registration of corporate entity and
corporate entity names in order for the express
purpose of avoiding fraud and confusion among the
public. In the present instance we have a fair
amount of assets in terms of bank accounts and cash
flowing through that account that are asserted to be
in the name of an entity that is registered neither
with the state of Delaware or with the state of
Illinois.

THE COURT: Well, the name you refer

110 ZAHIBIT
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to is?

MR. JOHNSON: Sentra Manufacturing
Company, Inc., as spelled out and attached to the
account., We have other evidence in the record,
verified pleadings of many number in which the debtor
has represented himself to be -~ to use the
designation Central Mfg., Central Mfyg. Co. as a d/b/a
for his perscnal activities, and Central Mfg. Inc. to
represent a corporate entity of some sort.

I believe that the asset that that
entity represents, a proprietorship, should have been
disclosed in the petition and schedules,

THE COURT: Go ahead.

MR. JOHNSON: Moreover, Your Honor, we
have identified a number of areas in the schedules
where the land trust and the rental income associlated
with that should have been listed but were not. No
adequate explanation at law or in fact has been
presented for the failure to so list those assets.
And the assets are substantial, Your Honor. Within
the last year that was the debtor's largest single
asset that if liquidated would return far more to
creditors than the $14,000 proposed by the plan.

THE COQURT: Repeat that.

MR, JOHNSON: The land if liguidated,

141 CKHIBE
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the land and property --—

THE COURT: The real estate.

MR, JOHNSON: The real estate and the
house on it were agreed to be worth about $340,000,
the single largest asset the debtor has, or had.
Had.

THE COURT: And you are assuming that
it could be recouped for a Chapter 7 estate?

MR. JOHNSON: Yes, Your Honor,
Transferred to a relative for no consideration with
retained control over the land and realization of
the --

THE COURT: How long before the
filing?

MR. JOHNSON: The transfer occurred
March 15, 2005. The petition was filed December 22,
2005.

THRE COURT: A year.

MR. JOHNSON: Yes, nine months, Your
Honor. And since he was continuing to collect rent
associated with that, as he testified, on a monthly
pasis, it's unlikely that he could have forgotten
about it. Accordingly, with the view of the other
errors and omissions that's found in the schedules

that's unrebutted, we believe it's a strong inference
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of an actual intent to defraud, and that Chapter 7 is
warranted because the creditors would be far better
off in a Chapter 7 than a Chapter 13,

THE COURT: Well, what vehicle is
there in Chapter 13 for that type of inquiry? We can
hear from the Chapter 13 trustee, perhaps he'd want
to comment on that in a few minutes. But you're
assuming that his cffice is not equipped to do that
sort of work.

MR. JOHNSON: I believe he testified
that was the case, Your Honor.

THE COURT: It may be he wants to add
somethihg to that.

MR. JOHNSON: Yes,

THE COURT: So that's the sum of that
argument, is that in Chapter 13 there's no one to
mount that attack on the real estate problem?

MR. JOHNSON:; That's correct, Your
Honor.

THE COURT: Go ahead.

MR, JOHNSON: Moreover, the rent, as
the debtor testiflied, the rent checks and checks from
a number of other unincorporated associations were
all commingled in that Sentra Manufacturing Company

Inc. account,

. 143 S AHIBIN
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THE COURT: Counsel, do we have any
evidence of that?

MR. JOHNSON: Yes, we do.

THE COURT: What is that exhibit,
please?

MR, JOHNSON: I believe that's Exhibit
5, Your Honor. That is the large exhibit of all the
checks. And Exhibit 6 is a summary of the checks and
amounts, drafted, summarized in connection with that
account.

THE CQURT: Does the summary show his
annual gross income?

MR, JOHNSON: It shows a sum of cash
taken out per year in connection with the account.
We do not know, however, whether this 1s the only
account he's ever used.

THE COURT: Does it show how much cash
flow is taken out?

MR, JOHNSON: Yes, it does.

THE COURT: What years?

MR. JOHNSON: The last three years,
Your Honor.

THE COURT: What's the latest year?

MR. JOHNSON: I believe there 15 a

humber to date as of 2006.
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THE CQURT: Does it have 7057

MR. JOHNSON: It has '05 and '04. We
subpoenaed checks for the last three years.

THE COURT: The '05 withdrawals from
that account total what? The '04 and '05 withdrawals
from that account total what?

MR. JOHNSQN: In Exhibit 6, page 2,
paragraph F, 2005 checks written to cash totaled
$44,815.26,

THE CQURT: 1In '05?

MR. JOHNSON: Yes,

THE COURT: In '047?

MR. JOHNSON: In '04, 537,341,

THE COURT: ©Now the '04 tax return
that this gentleman filed, he showed gross receipts
of 57600, plus some other entries regarding some
other business property. How do these sums shown to
be withdrawn relate, if they do at all, to the tax
returns?

MR. JOHNSON: They do not, Your Honor.
It's wholly inconsistent. There's far more income,
far more cash taken out of the business than is
reflected on those income tax returns that were
filed.

THE COURT: The withdrawals you speak

v 145
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of, they are in the range, are they not, of the
annual menies he claims to have available to him in
his income in his Chapter 13 filing?

MR. JOHNSON: Yes. Yes, in the range.

He does not account, however, for, as he testified,
checks directed to the rent that were not deposited
in any bank account after August of this year, That
does not relevant for 2005, (sig)

THE COURT: TLet's assume arguendo that
the house is really his. What would be the
consequence in terms of income available to him?

MR. JOHNSON: Well --

THE COURT: What do we know about the
mortgage? Let me just break it out that way. What
do we know about the mortgage? Is he liable on the
nortgage?

MR. JOHNSCN: No, Your Honor, This is
a land trust. And as such —-

THE COURT: —— mortgage -~

MR. JOHNSON: 1It's an unsecured
mortgage, so the trustee of the land trust signed the
note and the mortgage, but it's a non~recourse —--

THE COURT: Was he the trustee at that
time?

MR. JOHNSON: Ng, Your Honor, Midwest

' 1416 fd&fﬂﬁng
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Bank and Trust was the named trustee.

THE COURT: So was he liable on the

mortgage?

= W By

MR. FACTOR: Your Honor, if I can

explain here because this is related to Illinois land

trust law.

The property's held in a land trust.

@ ~ o U,

The property is essentially encumbered by a mortgage
9 of about $100,000. I pelieve that's in evidence.
10 And we don't know what the monthly mortgage payments

11 are. We asked that question and the debtor indicated

12 he didn't know what the monthly mortgage payments
. 13 were.

14 THE COURT: Does the evidence show

15 who -- whether any human beinglis liable on the

16 mortgage?
17 MR. FACTOR: The evidence that we saw

18 indicated that the mortgage wWas non—-reccurse except

19 for -- SO 1t was non-recourse. 1t was just -- the

20 property itself was liable.

21 THE COURT: S0 no individual 1s.
22 MR. FACTCR: So there's no --
23 THE COURT: If he's the owner, then

. 24 he's protecting his ownership by paying the mortgage.

25 TIf that could be proved.
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MR. JOHNSON: Yes, Your Honor.

THE COURT: Thank you. Let's go ahead
with the argument, sir.

MR. JOHNSON: If the point is that the
debtor has testified himself that his income stream
is not in fact regular, it depends on whether he can
reach a settlement; whether there exists an
allegation of an infringement he can make and come to
terms. He's testified that his income stream is not
reqular, which would be inconsistent with the notion
of funding a Chapter 13 plan.

Lastly, the debtor has not explained
now the creditors are better off 1f we remain in
Chapter 13 compared to a Chapter 7.

Lastly, Your Honor, the absence of
books and records in connection with his expenses do
not permit us to determine accurately what his true
income is. It is possible that he may have been
using some of the cash to pay his independent
contractors. We saw no checks directed to them. We
saw ne checks directed to taxes associated with them
or social security or unempleyment. We have no idea
what his true actual income is because he did not
have books and records.

with that 1 c¢lose.
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THE COQURT: Thank you.

Chapter 13 trustee, do you have any
remarks you would like to make?

MR. WHEELER: Briefly, Your Honor.
Your Honor, the court already recognized, and I have
mentioned it a couple of times in past hearings, that
the trustee's position in this matter is essentially
such that if the debtor concedes, is willing to
concede to dismissal of that matter, the positiocn I'm
taking I don't see how they could cffer an
appropriate defense to conversion because the
language of the statute is clear that on a request
for a party in interest after notice and hearing that
the case may be converted. So if they're going to
concede to dismissal, why in fact wouldn't they be
able to concede to conversion of the case?

Just a few minutes ago the court asked
Mr. Factor a question about confirmability. And
that's important that the ccurt hit on this question
because this case, the individual specific facts of
this case render it almost impossible to determine
the confirmability of the case. Where do we look at
confirmation standards? We look at 1325(a). We look
at 1325(b). We look at 1326, We look at best

efforts. I3 the debtor making the best effort to

CAHB LT
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repay their creditors? We look at best interests.

TIs it in the best interests of the creditors? We
look at good faith. We also look at some case law in
re: Indiana, or Smith versus Indlana, and Rimgale
for our confirmation standards.

But if we take the basic confirmation
standards and we look at best efforts, how do we know
he's making his best efforts when we can't tell what
his income is, what his assets are. It's too
nebulous right now. This case can go on for years
and T don't know that you would ever -- that the
court or the trustee would ever get to really learn
what's available here. Clearly, the creditors' best
interests are not being represented by the proposal
of the plan for confirmation. That only pays a
little over 10,000, between 10 and 520,000 when
potentially there is a plece of real property =-

THE COURT: You are talking about
payment to the unsecured creditors?

MR. WHEELER: That's not even the
unsecured creditors, that's the total pet. That's
the total pot of money available to everybody that we
don't know. When I say everybody, I don't know what
the creditors are out there.

And perhaps most importantly, the

AR
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third prong is good faith. 1 think that there's been
a very, very strong case made by the creditor, Pure
Fishing, that good faith has not -=- the requirements
of good faith have not been met. Selective memory
demonstrated, there's been little or no evidentiary
defenses offered to the volumes and volumes of
evidence that has been submitted and probably
admitted into evidence by the court. 50 basically
the facts are unique to this case, and render it
almost impossible to judge whether it's even in fact
confirmable or not.

Now, there's no guestion that
confirmation would in fact -- or, excuse me, that
conversion would in fact render a better dividend to
the creditors than leaving it in Chapter 13.

THE COURT: I think the plan probably
calls for more payment to the creditors than you have

MR. WHEELER: I don't think so. I
think it's $683.

Does anybody have a calculator?

I think it's a $683 payment -- $693
payment over 36 months.

THE COURT: Well, this is a

mathematical thing we're going to look at latex. Go
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ahead with the argument.

MR. WHEELER: Now a couple of other
requirements I would like to point out.

section 109(e) talks about who is
eligible to file in the first place. Only an
individual with regular income that owes on the date
of filing the petition nen-contingent, liquidated,
ansecured debts of less than $307,675 in
non-contingent, liquid (sic) or unsecured debts less
than %922,975, or an individual with regular income
and such individual's spouse, except a stockbroker or
commodity broker that owe on the date of filing the
petition non-contingent, liquidated, unsecured debts
that aggregate less than $307,675, and
non-contingent, liquidated secured debts of less than
$922,975 may be a debtor under this title. We don't
know what the regular income is. It's based on
fluctuating income and there are no records. There
are no books., So we don't even know if he's eligible
because we don't know the stream of income. There is
no way we could probably ever tell. I could never in
my representation of a Chapter 13 trustee represent
to this court I have any faith whatscever in the
debtor making the plan payments.

THE COURT: We do have some evidence

SAHBO
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of how he lives. That is he dips into this account;
isn't that right? That's a stream of income -= a
stream of cash.

MR. WHEELER: It's some stream of
cash.

THE COURT: And it seems to me he's
dipping about the same amount as his annual payments
that he proposes under the plan. What have you to
say to that form of evidence?

MR. WHEELER: There's an
independent -- it's not enough just to show there 1is
income. There is an independent duty of the trustee
to verify where the money comes from, In other
words, if somebody was a drug dealer and they said,
well, hey, they've got a bank account that 510,000
goes into a month, and they're making their payments
each and every month, they're making the trustee
payments each and every month. Should we not
investigate where the money is coming from?

THE COURT: Can you as an assistant
Chapter 13 trustee, or can the Chapter 13 trustee
with the aid of assistants such as yourself do that
verification process?

MR. WHEELER: I would like to say that

I would be able to do that, but I think it's

153
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impractical if not impossible in this matter. Am I
supposed to subpoena -- take -— manage this one case
and subpoena every bank record? Who's really
penefiting when in fact the case can be converted to
a Chapter 7 and administered faster, counsel can be
employed, so that somebody's actually getting paid on
this. It would turn the system on its ear if you had
every small business case, gquote, unguote, like this
one if the trustee were required to administer and go
into an investigation.

THE COURT: Have you ever had any
experience where your office has actually done this
type of investigation on a case of this extent?

MR. WHEELER: This case is -- no. No.
This case is beyond anything I have ever seen.

THE COURT: With regard to this
possibility, or let's say facts that indicate at
least there should be some inquiry as to whether
there was a transfer, fraud of creditors, of the real
astate, has your office ever taken any sort of
litigation steps to recover property for the estate
in Chapter 137

MR. WHEELER: ©Not in the nine years
that I have been representing a trustee.

THE COURT: Would your office be

. 154 TR
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staffed and equipped to do that?

MR. WHEELER: MNot necessarily, no. I
mean, I don't want to make it sound like it would
never happen, but if the court directed us to do
something, of course we're going to listen to what
the court has to say. It's not an impossibility,
certainly. But, again, the trustee would be in a
much -- Chapter 7 interim panel trustee, or whatever
the court chooses to call them, would be in a much
petter position to employ a broker, to get the
property administered and get a dividend back to
creditors much faster.

The other thing we have to keep in

mind here is the court can ascertain from a Chapter 7

trustee's motions on whether to employ a broker and
so forth, make an independent finding of the
appropriateness of the action they're taking. We
have a budget, an annual budget that we have to
submit to the executive office of the U.8. Trustee
system, and it's tight. There are not a lot of
exceptions made for -- you can't all of a sudden have
one case that's going to cost $50,000 extra to
administer.

THE COURT: 1In a Chapter 7 a trustee

is funded by the estate. Hopefully. He or she hopes
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to be funded by the estate. In a Chapter 13 the
trustee is funded out of fees from collecting and
dishursing monies to the creditors in all the
estates. Is that right?

MR. WHEELER: That's correct.

THE COURT: If you had an added
addition te¢ your budget, let's call it a bubble of
expense in handling a special case which ran up fees,
ran up ordinary and reasonable fees of $50,000, would
that mean that you have to ask the U.S. Trustee to
raise the rates that are going to be paid by all the
creditors on your cases?

MR. WHEELER: Quite possibly. The
court recognizes that quite possibly that could
happen. That's typically frowned upon because it's
difficult enough to rum a business.

One of the idiosyncrasies of a Chapter
13 business that T was astonished to learn is that we
can keep no more than two months of operating
reserves at any given time in our budget. As crazy
as that sounds, we are required to keep no more, no
less, than two months' operating reserves for a
business that distributes $60 million a year. That's
not an easy thing. And, thank goodness, I'm mainly

in the courtroom, I don't deal with that. But it's a

[
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difficult matter. And taking over a case, two or
three like this, I think cases of this nature are
going to become more commonplace under the new law.
Cases that get bounced from a 7 under a 727 motion to
a Chapter 13 are going to become more commonplace.
And it's going to be very, very difficult from an
accounting standpoint to maintain the inteqgrity of
that two-month cushion,

THE CCURT: Any final remarks you want
to make?

MR. WHEELER: No, Judge. I think it
should absolutely be converted to a Chapter 7. I
don't think it's a close call based on the evidence.
And I really don't know, I really haven't heard any
objections from the debtor as to why the case should
or shouldn't be converted. I guess that bothers me
even more that they haven't said strenuously or a
reason why it shouldn't be converted. They just said
they will consent to a dismissal. But they haven't
set forth any evidence, reasons, or general argument
as to why it shouldn't be converted.

Thank you.

THE COURT: Counsel.

MR. GOLDING: Well, at the outset

first I will make some reply to the counsels'
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observations, I'll call them,

With regard to the suggestion that
perhaps because we conceded that we would agree to a
dismissal, that that's the equivalent of conversion,
that's a new wrinkle that I've never heard of.

THE COURT: I'm interested in that
argument, but I do not accept it. Okay?

MR. GOLDING: Well, I don't either. I
won't spend any time on it,

First, I think we have to review, if I
may -—

THE COURT: I think the gist of the
argument is that some of the same things that would
justify dismissal would justify conversion. And
since you have stipulated or agreed to dismissal,
that is tantamount to agreeing to conversion. I
don't think that is correct.

MR. GOLDING: I don't either. That's
a suggestion that anytime somebody comes in to
dismiss a case, if Your Honor denies the dismissal on
an 11 or 7, would say -- well, on a 7 you wouldn't
convert, but on a 13 or an 11 and they come in for a
dismissal and you say I'm not going to grant a
dismissal, so therefore I must convert the case.

That's just not the law; that's just not what

¢ 158 AMHERT 2
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happens.

THE COURT: S50 we're both on the same
page. Now let's go on to the other argument.

MR. GOLDING: First, I think it's
important that we perhaps review the bidding as to
why and what we're here on. We are here on Pure
Fishing's motion to convert or dismiss. We are not
here on confirmation hearing. I think that much of
the evidence that was put in was deduced the other
day and today is relevant to confirmation perhaps,
but that's not before the court today. The trustee
has filed no objection to confirmation. He stands
before you today and says it's not a confirmable case
for this, that or the other reason. But no cobjection
has been filed to confirmation. So that's not why we
are before Your Honor.

We are here under 1307. T think the
court therefore has to rule on this case based on
1307 and not other sections of the Code which have
not been addressed by motion before the court. And
certainly the argquments, with the exception of one,
all -- none of them fall under the ambit of 1307(c).

There's been no showing of
unreasonable delay by the debtor that is prejudicial

to creditors. There's been no showing of non-payment
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of any fees or charges required under Chapter 123 of
Title 120 -- 28. There's been no failure to file a
rlan timely under 1231. There's been no failure to
commence making timely payments under Section 1326,
There's been no denial of confirmation of a plan.
There's been no material default by the debtor with
respect to the term of a confirmed plan. There's
been no revocation of the order of confirmation, of
course. There's been no termination of a confirmed
plan. None c¢f those.

And sub (9) and {10) are also not
relevant here. 'This is only on the request of the
U.8. Trustee, failure to file within 15 days
additional time as the court may allow after filing
of a petition of commencement of a case, information
required by paragraph one.

THE CQURT: Counsel, 1307{¢) provides
conversion may come for cause, including and then it
includes a number of subparagraphs that you can read.

MR. GOLDING: Correct.

THE CQURT: 8o the guestion is whether
there's cause, FEven though there may or there may
not be some specified cause within those paragraphs.

MR. GOLDING: That's correct.

THE COURT: That's sometimes called a

. HAHIBL A
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good faith/bad faith analysis. But cause is a ~--

MR. GOLDING: 1I'll get back to --

THE COURT: There have been a number
of arguments as to why there are causes in this case,

MR. GOLDING: I don't think there have
been arguments as to confirmation. There have not
been arguments made to the court I believe.

THE COURT: 8ir, what if I find there
have not been sufficient records to enable a Chapter
13 trustee readily to administer a Chapter 13 case
and verify income and expenses of the debtor?
"Readily." Is that cause?

MR. GOLDING: Cause for what?

THE COURT: Conversion.

MR. GOLDING: I don't think it's
necessarily cause for conversion. It might be cause
for dismissal.

THE COURT: If the Chapter 13 trustee
cannot readily administer the case among the many
thousands of cases that the trustee has to
administer --

MR. GOLDING: If the court were to
find that, but the trustee has not -- other than the
remarks made in his closing, has not suggested that,

The trustee asked the debtor, I can tell the court,

a4
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for additional information at the 341 meeting. That
meeting I have been advised by both the debtor and
Mr. Kaplan's office that the decuments, additional
information requested was supplied to the trustee.

THE COURT: There is not enough
records to determine his income,

MR. GOLDING: But the trustee hadn't
said that. The trustee hadn't come before the court,

THE COQURT: Pure has certainly argued
that.

MR. GOLDING: But not the trustee.

THE COURT: Well --

MR. GOLDING: The trustee is the one
who has to administer the case and they didn't make
that argument. They made the argument after Pure
Fishing has made their motion, but they didn't make
the argument they're the ones that have to
administer.

THE COURT: If Pure has proved that
there is not sufficient documentation to enable
ascertainment of the income of the debtor, if that is
proved, you do not accept that as cause for
conversion?

MR, GOLDING: I would say 1t's cause

for dismissal. I'm not going to stand here and
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consent that that is automatically somehow grounds
for conversion, no.

THE CQURT: Well, just assume for the
moment that at least it's a possibility, and tell ne
whether you think there are sufficient records to
inform us of his income.

MR. GOLDING: I think there are
sufficient records to inform the court of his income
because he testified that the income, his sole income
comes from out of this corporation. And the records
before you that, as the court noted, the checks over
the last three years are in line with what he
suggests his current income is. He testified that
it's somewhat irregular; that occasionally he makes a
settlement that may increase it or not make a
settlement that won't increase it. But that his
income is ascertainable from those records. Rightly
or wrongly, it's ascertainable from those records.
Your Honor asked Pure Fishing that and they answered
your question, yes, you know, that's what he gets.

THE COURT: Anything you would like to
say about the standards of the need to preserve books
and records from which his financial condition could
be ascertained?

MR. GOLDING: Agein, this is a Chapter
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13 proceeding and I think that with regard to the
books and records of the corporation, detailed books
and records, I don't think there's been a showing
that anything but his -- the money that he takes out
of that corporation exists. I think that's a
sufficient showing of what he gets. And the fact
that he doesn't have books and records other than the
checking account and what he takes out that he
testified is cash, checks made out to cash, is not --
is -- is =-- that's what he gets.

THE CQURT: Was that income to him?
He doesn't report that much income,

MR. GOLDING: That's income to him.

THE CQURT: He doesn't report it. We
don't have his '05 return. We have his '04 return.
But he didn't report all of the money he took out of
the --

MR. GOLDING: He may not have.

THE CQURT: So what does that mean?

MR. GOLDING: I'm not sure. But I
don't believe that it means that it's not
ascertainable what he's getting for under a Chapter
13. And I don't know whether that's grounds to --

THE COURT: Is an IRS audit the way to

ascertain that?
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MR. GOLDING: No. I think that there
is sufficient ascertainment by knowing what he's
taking out of the checking account. 2and the fact
that he may not have recorded that all on taxes,
under 1307 that's not grounds.

THE CQURT: All right. WNext point.

MR. GOLDING: O©One of the arguments
made again of course is the creditors would be better
off in a Chapter 7. Certainly, clearly where
Congress has set forth what some of the grounds ought
to be for 1307 this one is glaringly missing, that
creditors are better off in a Chapter 7. I would
think if Congress wanted that to be a measure, it
would have been in that 1list.

THE COURT: Well, the guestion is
whether or not that argument falls within the word
cause. BAnd the specific argument they made was that
there's suspicious circumstances surrounding the real
estate and somebody cught to take a look at that.
What do you say about that subject?

MR. GOLDING: Well, I can say the same
thing today which I said about that the other day,
which was that if there is a cause there, those are
the grounds that the debtor would amend the plan,

with the consent of his daughter; put that property
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into the estate and sell it and pay the c¢reditors.
But there's been no finding that it's a fraudulent
conveyance. We haven't tried that case.

THE COURT: What you're saving is if
there was such a case and it was tried and it was
found there was a fraudulent conveyance, then he
would put the case into his plan and distribute it to
his creditors. 1Is that what you just said?

MR, GOLDING: Yes, Not exactly what I
said the way I said it, but I think that the result
is the same, and Your Honor's assessment is correct.

| THE COURT: Yes. And how do you ever
get to the analysis? Who's going to make the
analysis? Do you figure the Chapter 13 trustee is
going to make the analysis and file a lawsuit?

MR. GOLDING: The Chapter 13 trustee
hasn't even made the allegation. If he objected to
confirmation on the basis that there was a fraudulent
convevance, we could address that and we could deal
with that. We are prepared to do that, but that's
not --

THE COURT: Pure argues that's one of
the causes, 8o you can argue it,

MR. GOLDING: Yeah, they argue that

it's a cause, but I don't see it as a cause, And I
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just argued why. That if it is a cause, if the court
were found to find that, we are prepared to address
that issue and have the property sold and put the
thiose monies in the plan,

I want te point out te Your Honor that
the Pure has a contingent ~-

THE COURT: Pardon me just a second
before you -- can you hold the thought --

MR. GOLDING: Try to.

THE COURT: I want to find out what
you just meant by --

You seem to assume your client has
control over the title of this property, the real
estate, and if he wanted to could put it into the
plan.

MR. GOLDING: He does not. He has
spoken with his daughter, who is the title holder of
this property, about the issues, His daughter lives
in Arizona and has allowed mortgages to be put on
here to lend money to Mr. Stoller, which is
scheduled. And she -~ he tells me he's spoken to her
about it and she has consented that if that is an
issue, that it could be done. But she would only do
it if the 13 goes on. Otherwise she'll probably

defend a fraudulent conveyance action.
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THE COURT: Do we have any evidence as
to when the mortgages were put on and how much?

MR. GOLDING: I believe the mortgages
~— copies of the mortgages are in the record, Your
Honor.

THE COURT: Then when were they put on
and how much?

{No response.}

THE COURT: Were they put on within
the last year, Counsel?

MR. GOLDING: Yes, Your Honor.

MR. JOHNSON: Your Honor, two
mortgages, one is dated April 5, 2005, that is
Exhibit 3, page 18. There was another mortgage for
99,000, that was directed and realized on December 6,
2005.

THE dOURT: Just before the filing?

MR, JOHNSON: Yes, 16 days before the
filing. That's Exhibit 3, page 35,

THE COURT: How much?

MR. JOHN3SON: That was for $99,000,
Your Honor.

THE CQURT: What was the first one?

MR. JOHNSON: For 30,000.

MR. GOLDING: Roughly $130,000 in

+ 168 HAEIBTT
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mortgages.

MR. JOHNSON: I believe the seceond one
subsumed the first, which is why the check issued for
the second was for a lesser amount.

THE COURT: Counsel, were those
scheduled?

MR, GOLDING: Were the mortgages
scheduled?

THE COURT: Yes,

MR, GOLDING: It's not your debt. You
are not on the —-

THE COURT: Were those mortgages
scheduled?

MR. GOLDING: No.

THE COURT: Go ahead with vyour
argument.

MR. GOLDING: You asked me to held
that point that I was about to make -- okay, I recall
what it was now,

The Pure Fishing movant has a
disputed, contingent and unliquidated claim. They
have filed now a claim, although the numbers that
have been disputed here are $240,000, but they filed
a claim in excess of 5700,000. PBut mind you, Your

Honor, that's unliquidated.
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THE COURT: WNo one has asserted that
your client is disgualified by the amount of debt.
Why are you raising that?

MR. GOLDING: I'm not going to. The
amount is -~ I'm not raising it in that regard. And
of course that weouldn't be applicable as -- in the
count because it is disputed and unliquidated. I
don't think that anybody could argue about that.

The point I'm trying to make is that
the court, this court has modified the stay so that
the district court can liquidate that amount. It may
very well be that the amount of their claim would be
well below what the value of this piece of real
estate is and they could be paid a hundred cents on
the dollar. We don't know that. The court may come
back and say, you know, one dollar, no dollars.
That's not -- there'd be no relief. We don't know
that. That has not been determined. The court
clearly did not determine any damages and held that
in abeyance.

So we are dealing with an objection of
one creditor who is nonetheless a disputed and a
contingent creditor who ultimately may be paid a
hundred cents on the dollar. I don't know what they

should be objecting to at this point if that were the

e e
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case.

The last and perhaps -- as it relates
to items that the court has briefly pointed out is
the bad faith argument. An argument -- and it is
often made in some of the cases you'll find in which
I kind of personally fail to understand often, is
that creditors -— when creditors file cases in this
court or in the bankruptcy court generally, when they
are faced with sale of assets, a judgment, or tax
liens and levies and the like, that's when they file
bankruptcies., The fact that this debtor filed a
bankruptcy when he was otherwise out of money and
really couldn't afford to defend this suilt anymore,
he had paid a lot in attorneys' fees apparently over
the years on this and a couple of other matters and
he was out of money and he filed this case. Now the
argument is being made, well, he shouldn't have filed
the case because he was doing that to avoid a
judgment.

THE COURT: Sir, since we heard about
those mortgages which gave him some cash flow, can we
hear what he did with the money from the mortgages?
Do we have any evidence that shows that?

MR. GOLDING: What he did with the

money? No.
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THE COURT: Deces that suggest --

MR. GOLDING: We can put him on the
stand. He can address that.

THE CQURT: I don't remember any
evidence on that subject.

MR. GOLDING: No, there wasn't, but he
could address that. I know what the answer is.

THE CCURT: Does that suggest that he
is spending more money than he shows on his expenses?

MR. GOLDING: I don't think so. That
was a loan from his daughter which is scheduled. And
I know he tried to pay some attorneys' fees also and
that he could continue to have counsel. But I guess
it didn't work out. But that was not income to him,
it's a loan and it's duly scheduled.

THE COURT: The mortgage?

MR. GOLDING: No, the loan from his
daughter is scheduled,

THE COURT: What was that?

MR. GOLDING: $130,000.

THE CQURT: So he treats the mortgages
as a loan from his daughter is your point.

MR. GOLDING: Well, she did, yes.

THE COURT: So does he on his

schedules.
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MR. GOLDING: Yes, sir.

THE COURT: ©So he does not show a lot
of cash on hand when he filed this; right?

MR. GOLDING: He does not. And he
claims he doesn't have a lot now. I know that. I
tried to get paid.

THE COURT: It looks like he ran
through a big loan in a short time; doesn't it?

MR. GOLDING: I don't think he ran —-
well, he expended the money, ves.

THE CQURT: Does that suggest that
he's spending more than his expenses show?

MR. GOLDING: Well, he was. There's
no question that he was -- it would appear to me over
the yvears of his business that very often -- I mean
his single biggest expense were attorneys' fees
defending or prosecuting these cases. Some were
where he was the plaintiff to enforc¢e his rights, and
some were where he was a defendant. And that was
probably the biggest single cost. I know it was from
conversations with him, the biggest single cost of
his operation, But that's his stock and trade you
might say, are enforcement of those rights. And,
again, as the court has acknowledged before, there is

his character or the nature of his business, which is
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not illegal, is simply not an issue, or should not be
one considered by the court.

THE COURT: I have said that, and I
believe that.

MR. GOLDING: ©Okay. Me, too.

THE COURT: Anything else?

MR. GOLDING: I have nothing else.

THE COURT: Rebuttal?

MR, JOHNSON: Two points, Your Honor.
Just two.

First is, Mr. Golding argued that the
loan money from Julia Bishop was scheduled. There's
nowhere in the schedules that the, either a gift from
Julia Bishop in the form of the $99,000 in mortgages,
nor a loan in that amount is found in the schedules.
Moreover, we note that to the extent that debtor's
business incurs legal expenses, so stated with its
continued operation, we have a stipulation on the
basis of his business, trial stipulation number 47,
i3 that the income of debtor's business is based on
false assertions of trademark infringement and/or
harm due to registration of the challenged party's
trademark application.

Yes, that such a business would incur

substantial legal expenses, Your Honor. They are
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not, however, reflected on the schedule of his
expenses. We factored those expenses in. If they
are to continue, debtor does not have a viable
business. He cannot continue to return income to
himself by continuing to operate an illegal business
with legal expenses that far outstrip hislincome.

With that, I close.

THE COQURT: 1Is that it?

MR. JOHNSON: Yes, Your Honor.

THE CQURT: Anything else you want to
say, Mr. Golding?

MR, GOLDING: Surrebuttal?

Well, just again, we're mixing the
expenses of the business with his personal income.
And the money that he's been getting out of the
business net of those expenses over the years, that's
all. And his daughter was scheduled as a creditor,

THE COURT: Thank you very tmuch,

MR, GOLDING: Thank you, Your Honor.

THE COURT: I intend to write -~ 1
intend to enter findings of fact, conclusicons of law
in detail which will fully explain my reasons. But I
can tell you my ruling now. And I'm going to enter
the order tomorrow morning, if you will get it to me,

and make it nunc pro tunc today as I announce it,
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I am converting to Chapter 7. There
are a number of reasons, but I'm convinced that the
lack of adequate documentation prevents an orderly
administration by the Chapter 13 trustee in a Chapter
13. And it is a definite failure, demonstrates
definite failure to keep and preserve books and
records from which the debtor's financial condition
can be ascertained within the standards required in
bhankruptcy.

Secondly, there are suspicious
circumstances concerning the real estate. A Chapter
13 trustee is not equipped to do heavy litigation.
and indeed if they tried to do that, it would impose
a burden upon the debtors who would have to pay more
in commissions for the Chapter 13 trustee to fund
that litigation. That is one of the reasons that
they have not staffed themselves for litigation.

There is a serious problem that has to
be investigated and is certainly best done by a
Chapter 7 trustee. That's the second major ground.
There are other detailed grounds which I will set
forth in findings of fact, conclusions of law. But I
know enough to decide today that I will convert to a
7. As I said, the order will show it as nunc pro

tunc today.
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Mr. Stoller, as of now, sir, the bad
news is you're no longer in control of your property.
As far as I'm concerned, the Chapter 7 trustee is now
in control of your property. And I will confirm that
by an order which will be nunc pro tunc effective
today.

May I have that tomorrow morning?

MR, PFACTOR: Certainly, Your Honor.

If we are just talking about an order of that nature,
I could perhaps do a minute order right now for
reasons stated on the record the case is converted to
a Chapter 7.

THE COQURT: Well, it doesn't matter
since it's nun¢ pro tune. And we can't docket it
today anyway.

MR, FACTOR: Okay., I will submit it
tomorrow.

THE COURT: So we'll docket it
tomorrow. Also provide in there that the rule on 10
days is waived, It will be immediately effective.

MR. FACTOR: Yes, Your Honor.

THE COURT: Nunc pro tunc today. This
moots the Chapter 13 trustee's motion. We now go to
Google.

MR. BARRETT: Yes, Your Honor.

vo177 K
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THE COURT: I'm going to put this in
the hands of a Chapter 7 trustee. We'll do our best
to get things moving, see 1f we can get an
appointment on Monday. I would certainly like to
have a Chapter 7 trustee now take a look at your
position and what you want to do. 8o what I'm going
to do I think is set a status on that and try to get
a Chapter 7 trustee in there by about a week from
tomorrow,

What do you think about that?

MR, BARRETT: Well, Your Honor, I do
understand why the court feels it has to do that.
And certainly we'll accept that. We ask, though, as
we go forward I think what we'll probably do, because
I suppose the debtor will still have standing to
oppose this motion since it's seeking --

THE COURT: Absolutely.

MR. BARRETT: -- relief against the
debtor.

THE COURT: Except that the trustee
has to have more responsibility than the debtor at
this point.

MR. BARRETT: Especially as a trustee
may feel it concerns the estate, obviously,

THE COURT: What?

RN L1
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MR. BARRETT: That the motion may
concern the estate, which we don't believe it does.
But I understand a trustee might want to look at it.

THE COURT: Well, I don't want to make
that decision until I get some input.

MR. BARRETT: What I suggest, Your
Honor, if we can have a status. I presume a trustee
would be appointed tomorrow or early next week.

THE COURT: We will get the ball
rolling tomorrow when I get the order entered. We'll
have it docketed tomorrow. And I will ask my staff
to try and find out who the trustee is as soon as
possible. I don't know how long it takes. Sometimes
it takes several days. Sometimes not. So I will
just set this a week from tomorrow for status, status
and position of Chapter 7 trustee.

Once the Chapter 7 trustee is
appointed, would you be geood enocugh to send him a
copy of your moticn and maybe have a talk with him
and see what —-

MR, BARRETT: Your Honor, we would do
that. 1In fact, I have a bound copy of the entire
motion. I don't know if the Court has pulled it off
the internet, but I can give the court as well an

easier, more accessible copy.
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THE COURT: I have your motion. What
more do we need?

MR, BARRETT: All the exhihits.

THE COURT: We have your exhibits
here.

What about September 14th at 11:00
a.m., status and position of the Chapter 7 trustee?

MR. BARRETT: Thank vou, Your Honor.
We will contact the trustee.

THE COURT: Tomorrow morning for that
order. Would 11:00 o'clock be convenient?

MR. FACTOR: Yes, Your Honor.

THE COURT: That order -- back on the
record. The order will say pursuant to remarks from
the bench, to be amplified by detailed findings of
fact, conclusions of law at the conclusion of this
hearing which will be made and entered by the
court --

At the conclusion of the hearing,
pursuant to the remarks from the bench, as will be
amplified by more detailed findings of fact,
conclusions of law.

Then go ahead and prepare the order.
Okay, counsel?

MR. FACTOR: Yes, Your Honor.

° 180 SAHERTT 4
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(Which were all the proceedings had in

the above~entitled cause, August 31,

2006,

I, JACKLEEN DE FINI,

1:30 p.m.)

CSR, RPR, DO HEREBY CERTIFY

THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF PROCEEDINGS HAD IN THE ABOVE-

ENTITLED CAUSE.
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UNITED STATES COURT OF APPEALS

FOR THE SEVENTH CIRCUIT
Appeal No:

)
In Re: ) Appeal from the U.S. Bankruptcy

) Court for the Northern District
LEO STOLLER, ) of Illinois, Eastern Division

) Case No: 05-B-64073

g Honorable Jack B. Schmeiterer

AFFIDAVIT IN SUPPORT OF
PERMISSION TO APFEAL IN FORMA PAUPERIS

I swear or affirm under penalty of perjury that, because of my poverty, I cannot prepay
the docket fees of my appeal or post a bond for them. I believe I am entitled to redress. I
swear or atfirm under penalty of perjury under United States laws that my answers on this
form are true and correct. 28 U.S.C. § 1746; 18 U.S.C. §i621.

L. I am presently going through a divorce, Case No: 05 D 007216. Ido not live
with any wife any longer. I am staying with relatives, I receive no income from my wife, and
I am enpaged in a protracted visitation and cusiody battle.

2. I have been self-employed for thirty years and my business and all of my assets
have been consolidated by the Trustee in the Chapter 7 bankruptcy.

3. I have no cash on hand or in any bank.

4, [ have no assets which have not been made part of the Chapter 7 bankruptcy
proceeding.

3. No one owes me any MOnNey.

6.  Thave three children under the age of 18, who are in the custody of my
estranged wife, and I have been unable to make any child support payments due to the divorce
action and the Chapter 7 bankruptey.

7. During the pendancy of my divorce and my Chapter 7 bankruptcy, [ bave been
living with my relatives, and my relatives have allowed me to stay in their homes.

Conscquently, I have nominal expenses.




8. I do not expect any major changes in my financial situation for the next twelve

months,

9, I have not paid any attorney any money for services in connection with this
case, including completion of this affidavit.

10.  Thave not paid any one other than an attorney any money for services in
comnection with ﬂﬁsﬂﬂcluding the completion of this affidavit,

11. My social security number is 327-38-7972. My age is 60 years old.

2z

Leo Stoller

73115 W. North Avenue, #272
Oak Park, Wlinois 60302
(312) 545-4554

Email: ldmsd@hotmail.com

Date: /7/;///
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Certificate of Mailing

I hereby certify that the foregoing is being
hang-delivered to the following address:

Clerk of the Court
Court of Appeals

For the Seventh Circuit
219 N. Dearborn

L/ 774
Leo Stotler
Date; % 4%

Certificate of Ser

T hereby certify that the foreging is being deposited
with the U.S, Postal Service as First Class mail in an
envelope addressed to:

Richard M. Fogel, Trustee
Janice A. Alwin, Esq.

Counsel for Trustee

Shaw, Gussis, Fishman, Glantx,
Wolfson & Tow

321 N. Clark Street, Suite 800
Chicago, Ilinois 60610

Timothy C, Meece
BANNER & WITCQOFF, LTD.
10 South Wacker Drive, Suite 3000

e &M/
Leo Stoller "
Date: / e r

CAMARESAQSTOLL AFD

o 1%4
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i /{E{E ’
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UNITED STATES BANKRUPTCY COUR'T _ oy “Jf}’g"’fa‘f,
FOR THE NORTHERN DISTRICT OF ILLINOIS 4?4/4_,6 ? g, Lyl
TASTERN DIVISION 4. g
8 Snp,
g 04/69

rm——r b . -SJ'%&“

Inre  Chapter 7

[LEQ STOLLER, Case No, U5-640735
Debtor, Hon. Juck B3, Schiettercr
Maonday, Oct, 30, 20006
H 10:00AM

NOTICE OF MOTION AND FTEARING
The Debtor (“Debtor™), files and notices its emergency nyftion for hearing beforg Judge Jack B.
Schmetterer at 9:30, Monday Oct. 30. 2006 iu the court gecupied by him ég 2 )
Leo Stoller T

7115 West North Avenue #272
Orak Park, 1Mincis 60302

NOTICR OF SERVICKE
1 certily that the following were served  vin fax andfor email on Sunday  Oct. 29, 2006

addressed 10:

Janice A. Alwin (6277043)
Rick Fogcl

Shaw Crussis Fishman Glantz
Wollson & ‘Towbin LLC
321 Noarth Clurk Strect, Suoite 800
Chicago. IL 60610
Tel: (312) 276-1323
Fax: (312) 273-057]
email: jalwind@shawguossis.com
Clupter 7 '[rustee

Richard N. Golding Esqg.
500 North Dearborn 8L
Second Floor

. oy
) y .
RAE 11

A

j—,
m,
[
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Chicago. Hinois 60610

Sara i, Lorber Visg

Seylorth Shaw LLP

131 South Dearborn
Chicago. linois 60606
Counsel for Pure Iishing inc.

Mclvin I, Kaplan Esq.
[4 T3, Jackson

Suite 1200
Chicago, [[hois 60604
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UNITED STATES BANKRUPTCY COURT — 4gp 4 u.«'/.f;h,i;:-'f:;:;;,’_;f}

FORTHLE I\S(Z)_I{THF.RN DISTRICT GIFILLINOQIS 4’&)“,’ . ‘f&z . {(rw'cb“/ﬁ?
FPASTERN DIVISION & ., e g
30 %
@é‘-s&&ﬂzﬁ‘
— . — ”6'\-/ A C'(é
A
Inre  Chapler 7
[LEO STOLLER, Case No, (153-04075
1 }ehtor. 1on, Jack 13, Schmetterer

FMERGENCY MOTION ‘r() fl je 47\} MM f%

NOW COMES Leo Stoller (*Deblor™), and requests that this Court enter an order
stating that the trustee has abandoned the intellectual property and/or trademarks of Lhe cstate

and uther relief and Debtor states as folows:
INTRODUCTION

1. The Debtor Leo Stoller liled u personal chapter 13 in December of 2005, On August
31, 2006. the courl converted Leo Stoller to a chapler 7. A trustee was appointed.
On Oct. 15, 2006 the court entered un order authorizing (he trustee (o act on behall
of cach of the debtors wholly owned corporations in the capacity of sole sharcholder

ol cuch respective corporation.

2. The Debtor was in the business of licensing frademarks and litigating, to protect

those trademarks,  The Debtor has over 30 pending Oppusitions and Petition to

l.-l.l -
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altached, on Oct. 4, 2006 canceling the Debtors $'TUALTH trademarks and issuing a
sanction againsl the debtor decliring the deblor o vexatious litigator, ussisting
attorneys fzes against the debor which may amount 1o over $700,000.00 ‘The Debtor
and his corporations should be allowed to appeal this order and have the Debtor’s

corporation represented by counsel. ‘The Debtor has requested permission from the

trustee o permit the Debtor™s trademark atlomey’s file a notice of appeal on behalf
ol the Debtor und the Debror™s wholly owned corporations. The Trustee has refused
to give the Debtor permission despite the fict that the cost of the appeal would not
be born by the Debtor's estate. Dispite the fact that a reversal of the said decigion
would be an asset of the estale and will result in a large financial payment to the

eslate.

' 5, This mution is an emergeney motion because the Notice of Appeal must be filed
in the Pure Fishing case belore Nov. 3, 2006, The trustee prevention of the debtor from having
IS trademurk attorney represent the debtor corporations in an appesl prevents the debtor from
realizing the full value of its assets and permils a appeal able judgment Lo stand, which woeuld not
otherwise stand. assessing the Debtor $700,000 in additional attorney fees, cunceling 33
STLEALTH Pederal Trademarks. declaring the debtor a vexatious litigator and barring the Debtor

from the filing ol any lawsuijts,

0. "I'ie Debtor has waived it right 10 discharge and the debtor must be permilted under the

cireimstances w realiziug the full value of its assets in order to salisly the ereditors.
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WHEREFORE, the Debtor prays, that the court. issue an order thut the Trustee has
abandoncd the intelicetual property and/or frademarks ol the Debtors estate and that they are ax
resull ol abandompont no longer property of the estate and they revert to Leo Stotler,

Secondly. that the court enter an order permitiing Leo Stoller to litigating al the Trademark Trial
and Appeal Board on behalf of his corporitions to proteet his trademarks.

Thirdly, that the court enter an order permitting Leo Stoller to relain counsel to represent the
deblors corporations in the pemding, diswricl court cases and Appeals cases in which Leo Stoller
and/or Iis curporations are involved, without any attorney fees being assed Ly the estule in order
for the debtor to realize the: full value of its assets. That the court permit the Debtor 1o retain
counse! in order o file its appel in the Pure Fishing Inc.. Case No, 05-CV 00725 on behalf of
Debtor's corporations, That the ‘Trusiee nol be penmitted to interfere in all of the Deblors

currently filed legal proceedings invalving the trudemark of the debror.

Leo Stoller
7115 West North Avenue 5272

Chrak Park, Hlinois 60302

NOGTICE O SERVICE:

I ocertily that the following were served  via fax and/or email on Sunday  Oct. 29, 2006
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addressed Lo:

Junice A, Alwin (6277043)

Rick Fogel
Shaw Crusses Fishman CHantz

Wiillson & Towbin LILC

321 North Clark Street. Sutie 800

Chicagu, 1L 60010

Tel: (312) 276-1323

Tux: ( :]2) 27‘3 0’\'7[

enutil: j; Bs
Chapter 7 Iruslce

Richard N. Golding Fsg.
500 North Dourborn $t.
Neeond Floor

Chicago, Hlinois 6U610

Sara 15, Lorber Lisq

Seviorth Shaw L1

131 South Dearborn
Chieago. Hllinois 60606
Counsel for Pure Fishing Tne.

Melvin J. Kaplan Esq.
14 L. Jackson

Suite 1200

Chicago. linois 60604

flaa Stollers Qel 29, 2006

o
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Case 1:07-cv-385

Stoller Bankruptcy Trustee Willing to Disimiss Pending
W_Procggdiqgs

The Chaprer 7 Trustee for the estate of Leo Stoller (see~ - postings . v and
e’ 1188 5EDE the Tollowing e-mail to me, indicating his willingness to dismiss '
witholi prejudice pending procecdings involving the mark STEALTH. He woula also
consider resolution of proceedings involving other marks asserted by Stoller. The
Trustee's message is set forth helow.

Dear Mr. Welch:

By Coder of the U.5. Bankruptoy Court for the Northern District of lUinofs affertive
Septomber 1, 2006, 1 have been appointed the chapter 7 trustee in connection
wilh the administration of the estate of Leo stotler, This authority vests in me the
abilivy Lo begin, maintain, terminate, or settle any pending proceeding that
invelves Mr, Stoller or any of his proprietorship entities, By further Order of the
Court effective October 5., 2006 that authority has been extended to include
aclitis as sole share holder of ail carporale entities owned or controlled by M.
Stolier, mr. Stoller has thus been relisved of his abilily to act as a represontative
of his corporations or proprietorsips, including the filing of or response to any
mations in any pending trademark opposition or cancellation proceedings,

Iiaver reviewed what information nas been provided regarding any business
activity that would give rise to potential trademark rights, whether registered or
AL cormon taw. | have also reviewed the district court's Judgment dated Octobor
4, L3671 connection with Centrat Mfg. Co. v. Pure Fishing. thc., No. 05 € 00725
(N.U. 4. which canceiled a nurnber of STEALTH-based trademark registrations.
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I Cennection with 2y trademark apposivion ar rancellation thal was pending on
o bborn heptomper 1 2006, yuu may announce in the TTABlog that | would
LTy wonsiaor BRY ressunable Aproed motion to Digmiss Without Breiudre
G i 0eQing that wvoived any of tne STEALTH lradeinark 1ighty asscrtad b wa
Stuilar ar one of s corporate entities, | wiuld also agree w consider, on & cato-
tv-case Dasis, oopositions or wancellation roceedings that involved ovher

ek marh vights assoried by jer, Steddor fotiaveing » reasonantie irvestizatics PR

Richarag M. Soppl

L civicually but as chaoter £ trustes o the estate of Lo Stollen)
Shav Gussia Fiseman Sladz wolican & Towoin LLT

WLk shreet, Suite 800

l'.'.'fiif;i.’ag'f?, o010

Diroet s 1390 2741074
Dise ax ‘ $12y ITR-(578

PRSI i it i st P L e B bt & oo soeeaens

L s gUERGHZING the rustoe to xct on ehall of Srotters
vy v e companies may be found — iEwaila probably e wite ML
A L0y OF thal Order as 2n exhinit o any stioulated dismissat paper,

ITIV IS " o 1 AT = man e haee e PRI FER P
v STEATH ppasions, the SRBUCANG Ve Al padyY Med

craisnvissal of the oaposithens wikhouy

o Comtred mify, Lo v, Pocerevit, Daposition do. G438, the partizs tileg an
Agrecd Monon o Dniss {1 et the Board accordingty dismissed the
procoeding withain prejudice 7

i rf,'a':.-':sm.' Mf'g:. LU Fremiven Beagh, e LDRGSIUON Mo. YTTI998D, the v ies
L A Snnutaied Disgnissal WL Prapegice” ). TUader Rule Alakdy, TR
was iptated dismissal is oifoon e ainediately, even withow Yoard action,

Want R TR DeRTt or thi mwee o provchesl, TTAD disimizsat
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Text Copyright John L, Welch 2006.
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Trademark Trial and Appeal Board Electronic Fiing System. hitp./astta. ysplo.goy
ESTTA Tracking number: ESTTA104313

Tiliteg dater: 10/16/2006

IN THE UNITED STATES PATENT AND TRADEMARK QFFICE
BEFORE T1E TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91152850
Party Defendant
PREMIUM PRODUCTS, INC.
PREMIUM PRODULCTS, INC,
P.Q. Box 444
Mount Vernon, VA 22121
Correspondence | 1. JAY SPIEGEL
Address H. JAY SPIEGEL &amp; ASSOCIATES
PO BOX 11
MOUNT VERNON. VA 22121
Submission Othar Motions/Papers
Filer's Name H. Jay Spiegel
Fitler's e-malil jayspiegei@aocl.com
Signature fH. Jay Splegel!
Date 10/16/2006
Attachments groundzerostealih.stipotdismissal.certofservice. 101606.pdf ( 1 page 25218
bytes )
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IN THE UNITED SFATES PATENT AND TRADEMARK OFTICE
BEFORE TIIE TRADEMARK TRTIAL AND APPEAL BOARD

CENTRAL MFG. CO.
£.0. Box 35189

Chicago, Il 60707-0189 Trademark: GROUND ZERO STEALTH
Opposer, Application SN:  76/505,385

¥, Int. Class No.: 28

PREMIUM PRODUCTS, INC. Filed: April 1, 2003

(4 Virginia Corporation)

PO Box 11 Published: . November 25, 2003

Mount Vemon, YA 22121

Applicant. Opposition No.: 91159950

CERTIFICATE OF SERVICE
1 hereby certify that a true copy of a STIPULATED DISMISSAL WITHOUT PREJUDICE,
electronically filed using the TTAB ESTTA System on October 15, 2006, was served by First Class

Meil, postage prepuid, this 16™ day of Qutober, 2006, on the foilowing Opposer:

CENTRAL MFG. CO
¢/o Richard M. Fogel,

Chapter 7 Trustee of the
Bankruptey Estate of Leo Stoller

Shaw Gussis Fishunan
Wolfson & Towbin

321 North Clark Strect, Suite 800

Chicago, IL 60610

DATED: _ Qetober 16, 2006

H. JAY SPIEGFI. & ASSOCIATES
P.QLBox 11

Mount Vernan, Virginia 22121
(703) 619-0101 - Phone

{703) 619-0110 - Facsimile

Filed

3

Esquire

Glantz
LLC

Respeetfully submirted,

H.JAY SPIEGEL & ASSOCIATES

H. Jay Spiegel
Altorney for Applicant
Registration No. 30,722

A i
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Travernark Triol amt! Appeal Board Cloctronie Filing Systen. iy festia Hspto.aov
=5 LTA Tracking number: ESTTA104110

Filing dats: 10/13/2006

IN THC UNITFD STATES PATENT AND TRADEMARK OFFICE
BEFORE TIHE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91164682

Harty Defendant

Focekovia, Jovan

Pocekovie, Jovan

3815 West 119lh. Avenue CAX
Vancouver, VR 2K8

Cortespondence | JOVAN POCEKOVIC

Address 3815 WEST 11TH AVENUE
VANCOUVER, CANADA VBR 2K8
.DA

Bubmission Other Mations/Pupers

Filer's Nama Lance (3. Johnson

Fler's e-mail ljochnson@roylance.ceim, ysdocketing@@roylance.com. ohn@stealihvexdka.com,
rfogel@shawgussis com

Signature fLancedohnaon/

Dale 1041372006

Allachrnents Dismizsal order- Stealth Vodka.pdf { 1 page {7767 byles )

Order convarting case and appointing trustee.pd! ( 1 page ¥42831 bytes )
Truatee letter of appaintinent.pdf (1 page H30533 bytes )
Trustae acts for corps.pdt { 1 page (2569 byles )
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INTHE US. PATENT AND TRADIEMARK OQFFICE
TRADEMARK TRIAL AND APPEALS BOARD

Leo Stoller |

Central Mfe. Co, ]
Opposers | Opposition No, 91164582

v. ]

|

Jovan Pocekovic, |

Applicant ]

AGREED MOTION TO DISMISS

October 12, 2006

Applicant and the trustee in bankruprey lor Opposers Leo Stoller and Central Mfe, Co.
(scv attached) hereby agive Lo dismiss the above-identified opposition without prejudice, All

pending motions are herehy withdrawn and deemed moot.

On Behalf of Applicant: Authonized Representative for Qpposers:
_{Lancelohnson/ . _{Richard Fugel/

Lance Ci. Johnson Richard M. Fogel

Roylunce. Abrams, Berda & Gopdmin, (Not individually, but as chapter 7 trustee for the

IRy bankruptey estale of Leo Stoller)

1300 19" Street, NW Suite 600 Shaw., Gassis, Fishman, Glantz & Towbin, 100

Washingtan, DC 20036 321 North Clark Street, Suite 800

Tel: 202-059 Y070 Chicago, 11. 60610

Fax: 202-0659 9076 Tel (312) 276-1334

Llatuison @Rovlance.com Fas: (312) 275-0578

RFogel @ ShavwGussis.com
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IN THE UNFIED STATES BANKRUPTCY COURT
FOR TTE NORTHERN DISTRICT OF ILLINOIS
EASTERN IMVISION

Inre: ) Case No, 05 B 064075
) Chapter 13
LEO STOLLER., )
) Honorable Jack B. Sehmetierer
Debior, )
)
)

ORDER CONVERTING CNIAPTER 13
CASE TO A CASE UNDER CTIAPTER 7

This malter having been presented {o the Courl upon the Motion (the “Motion”™) 1o
Convert Chapter 13 Case to Chapter 7 and for lmmediate Appointment of Trustee filed on March
15, 2006, by Purc Lishing, Ine. (“PFI™), and the Court having conducted a hearing on Uic Motion
und having concluded at the end of that hearing, pursuant io commeats which shall be amplified
hy funher findings of facl and conclusions of law, that sufficient cause exists o grant the relief
requested in the Motion;

NOW THEREFORF, (he Court does hercby ORDER that:

I Pursvant to 11 ULE.CL § 1307(c), the Motion is granted and the caprioned case
herehy is converted from a proeceding under Chapter 13 of the Bankruptey Code o a proceeding

undger Chapler 7 of the Bankrupicy Code, nune pro une Aupnst 31, 2006,

A Pursuant to 11 U.8.C. § 701, the United States Trustee shall appmnl Bntcnm
ENTER
sep 01 2008

R T
o or e it g ST R AL
5 ?;:,él e ﬁ% f / ZLW Honorable Fﬁh*ﬁ“%hﬁfe ?dhu'
AV

lrustee in this case,

198 TR LY

CHZ 20183264 |



Case 1.07-cv-385 Document 22-17  File age 160

U. S, Department of Justice

United States Irustee

Northern District of Hiinois

20/ Wesi Mowrae Stredf HI2 HEA-5T4
Sutre 3350 FAX/ 312 388-54
Chivage. Hiitins 00606

September &, 2006

Richard M. I'ogel, Esq.
Shaw. Gussis et at
321 North Ciark Street
Suile 800

Chicago, IL 60610

Re:  Leo Stoller
Case number 05 B 64075

Dear Mr. I'ogel:

The above captioned case converted from Chapter 13 to Chapter 7 of the
Bankruptey Code on September 1, 2006 and you are appeinted to serve as trustee in this
matter. Bond is fixed and approved as the blanke! bond.

If you reject this appointment you must notity the court and this office within five (5)
days of the receipl of this letter. Otherwise you will be deemed to have accepted the
Appoinimet.

Sincerely,

o /
WILLIAM T NEARY | /

Unitedt States Trustee

Rejected:

Signature

Datc

199 e
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0 54075163, 1:Motion Lo Authorize.Proposed Ordcr iunl Mitwke Qreder Entered: S2t2006 3:21,30 PM by:Jamee Shwin Page 1 6f 2
UNITED STATES BANKRUPTCY COUR'Y

FOR THE NORTHERN DISTRICT OF 1LLINOIS
EASTERN DIVISION

lnre f Chapter 7

LEO STOLLER,  Case No, 05-64075
1
[
i

Debtor, i Hon, Jack B, Scluneiterer
: Wearing Datet October 5, 2006

: Hearing Tivac: 14130 a.u.
!

ORDER AUTHORIZING THE TRUSTEE TO ACT ON BEHALF OF DEBTOR’S
WHOLLY  OWNED CORPORATIONS AND RELATED RELIET

Upon consideration of the application (the “Motion™) of Richard M, Fopel, not
individually, but as chapter 7 trustee (the “Trustee™) for the hankraptey estate of Leo Stoller (the
“Debtor’), fov the entry of an arder suthorizing the Tristee to act on behalf ol the Debtor’s
Wholly Uwned Corporations (as defined in the Motion) solely in the "Truslee's capacity as the
sole sharcholder ol such comporations, duc and proper notice of the Mution having buen piven;
anc the Court being otkerwise fuly advised in the prenuscs; s is hereby
ORDERED:

l. Noltice of tix: Motion as provided for therein is safficient snd further notice is
waived.

2, The Trstee is authorized 1o uct on behaif of each of the Wholly-Owned

(orporations in 1w capacity of sole sharcholder lyaam»spcctivc corporation as sel forth in the

Maotion, ,r'/ oo
/ o
/__' 6 ENTFVI§
o/ i
Dated: | / . ; _7 J_‘ e
\. ankrupley Juipe

0CT 05 2008

TR -
DEMORD ADAIRAL 00 20 0 s ’TUF‘}.‘ B
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[‘"‘ .
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
Central Mfg. Co,, ¢t al.
Plaintiff,
V. Case No.: 1:05-CV-00725

Honarable George W. Lindberg
Pure Fishing, Inc., et al.

Defendant
LROBOSED FINAL JUDGMENT

Having considered Defs.” Motion to Lift Stay and Frter Final Judgment, the Court

hereby cnters this fina) judgment in accordance with Fed. R. Civ. P, 54, 55(b), and 58.

[T 1S ORDERED that final judgment is hereby entered in favor of Defendants / Counter-
Plaintiffs on counterclaims I-IV against Central Mfg, Co., Leo Stoller an individual doing
business 15 Central Mfg. Co. doing business as S. Industries Inc. doing business as Terminator
doing business as Stealth doing business as Rentamark doing business a3 Rentamark.Com doing
business as Stealth Sports and Marine doing business as Association Network Management
doing business as USA $ports Co. Inc. doing business as Stealth Indugtries, Inc. doing business
as Central Mg Inc. doing business as S Industries doing business as Sentra Industries Inc.

IT IS FURTHER ORDERED that this case is “exceptional” under 15 US.C. § 1117(a).
Counter-Defendants  are  jointly and severally responsible, and shall pay the
Defendants’/Counter-Plaintiffs” costs, charges and disbursements, including a ‘reasonable
attomeys” fees, incurred in this action. f)et‘endants / Counter-Plaintiffs shall file the information
required by Fed. R. Civ. P. 54(d)(2) in support of its fee award within fourteen (14) days after the

date of this Order. Defendants / Counter-Plaintiffs shall file a bill of costs and disbursements on

the form provided by the clerk pursuant to Fed. R. Civ. P, 54(d), no later than ten (10) days afier
the date of this Order.

201 TUERRGT e



IT IS FURTHER ORDERED that US Trademark Registration No, 1,766,806 and the

STEALTH mark for fishing bobbers are lapsed, invalid, abandoned, unenforceable, and forfeit
under federal and common laws.

IT {8 FURTHER ORDERED that IS Trademark Registration No. 1,766,806 and each of
the “Stealth” trademark registrations listed in the Complaint are canceled,

YT IS FURTHER ORDERED thot there is no reasonable likelthood of confusion between
Plaintifi*s STEALTH marks and the SPIDERWIRE STEALTH mark as uscd by Defendants,

IT IS FURTHER ORDERED that Counter-Defcndants, whether or not registered with the
Staie of linois, are vexatious litigants and are barred from instituting any Jawsuit or tradernark
opposition without prior leave of this Court pursuant to this Cowt’s authurity under the All Writs
Ac128US. C. § 1651(a)-

IT I8 FURTHER ORDERED that Counter-Defendants are lizble for the judgmeént in §
Industries, Inc. v. Centra 2000, Inc., 1998 11.S. Dist. LEXIS 10549, 1998 WL 395161 (N.D. I}l
1998} 50 as to allow execution of that judgment against such trademark registrations, goodwili, and
associated license assets, including US trademark registration nos. 1,332,378 and 1,766,806 and all
other trademark registrations at a value of $243 for each (sanctions of October 12, 2005 hearing} in
partial satislaction of that judgment.

IT IS FURTHER ORDERED that Counter-Defendants are enjoined from dissipating,

transferring, assigning, liguidating, or otherwise removing the trademark assets of Plaimiffs and

approval of this

ndberg, J.
U.S. Digrict Court Judpe
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. UNITED STATES BANKRUPTCY COURT
' NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
Honorable JACK B. SCHMETTERER Hearing Date OCTOBER 31, 2006
Bankruptcy Case No. 05 B 64075 Adversary No.
Title of Case  Leo Stoller
Brief DEBTOR'S EMERGENCY MOTION TO FILE AN APPEAL
Statement of
Motion
Names and
Addresses of
moving counsel
Representing
ORDER
IT IS HEREBY ORDERED THAT:

Debtor’s emergency motion to file an appeal is denied without prejudice for the

reasons stated from the bench.

[1.]

ENTER AT, - .
JACK/H SCHMETTERER

Uniwyiam Bankruptcy Judge

203 SXHIRIT 1
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Tase 1.07-CV-380 pocumernt £22-19 Flled UZ71Z27Z007 Fage Z 0T o

L UNITED STATES BANKRUPTCY COURT
* FOR NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
In Re:

Hon. Jack B. Schumetterer

" 800 = ‘diM 8
NUZD HINOUVD G HLANNDE

LEO STOLLER,

Debtor. Appeil from the U.S, District
Court for the Northern District,
Eastern Division

Case No. 05-B-64075

Nt N N gt Nt vt v e N et “puat®

DEBTOR'S RESPONSE TO MOTION OF TRUSTEE TO APPROVE
AGREEMENT WITH GOOGLE, INC. TO MODIFY STAY AND COMPROMISE
CERTAIN CLAIMS WITH CERI‘A]N OF THE DEBTOR'S WHOLLY—OWNED

NOW COMES the Debtor in opposition to the Trustee's motion to approve an
agreement with Google, Inc., and states as follows:

The Debtor opposes the Trustee's motion on the grounds that the Google case
tepresents a substantial asset to the Debtor's estate. The Trustee's attempt to enter an
agreement with Google, Inc, dismissing the petition to cancel the Googie trademark at the
Trademark Trial and Appeal Board and requesting abandonment of Central M{g. 's intent to

use application 78-905,472 without any consideration, represents an abuse of the Trustee's

duty to the Debtor's estate. In the opinion of the Debtor, the Google case represents one of the

largest assets of the Debtor's cstate. Consequently, the Debtor is requesting that the Court

deny the Trustee's motion to approve any agreement with Google, Inc.

9002°¢ 0 538

Secondly, the Debtor has appealed the decision by this Court to convert to a Chapter 7

liquidation, and the granting of the Trustee's motion will prevent the Debtor from being made

whole in the event that the Debtor's appeal is successful.
The third ground for this Court to deny the Trustee's motion is that Debtor has

proffered a settlement proposal to the Trustee, Richard M. Fogel, and the Debtot’s creditors.

The Debtor is requesting that the Court deny Trustee’s motion and/or any motion to approve

any settlement.

2l IXHIEF]

* 510 NEIHLHON

oM
100 ADITHNYE STLVIS GILNN
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«~ WHEREFORE, the Debtor prays that the Court deny Trustee's Motion to Approve
Agreement With Google, Inc. To Modify Stay and Compromise Certain Claims With Certain
of The Debtor's Wholly Owned-Corporations and Relgpell Relief.

/
Leo Stoller, pro se il
7115 W. North Avenue
Oak Park, Illinois 60302
(312) 545-4554
Email: ldmsd@hotmail.com

Daie: December 4, 2006

Certificate of Mailing

I hereby certify that the foregoing is being
hand-delivered to the following address:

Clerk of the Court

United States Bankruptcy Court
219 8. Dearborn

Chicago, JL. 6060

toller
Date: December 4, 2006

T hereby certify that the foregoing is being deposited
with the U.S. Postal Service as First Class mail in an
envelope addressed to:

Richard M. Fogel, Trustee

Janice A. Alwin, Esq.

Counsel for Trustee

Shaw, Gussis, Fishman, Glantx,
Whlfson & Towbin LLC.

321 N. Clark Street, Suite 800
Chicago, INlinois 60610

Michael Zeller

Quinn, Emanuel, Urquhart,

Oliver & Hedges, LLP

863 South Figueroa Street, 3rd Floor
Los An; 90017

")

Teo Soller =~
Date: December 4, 2006

CMARKS42\STOLLER7. DGC

205 - -
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FORM B10 {Official Form 10) (04/04)

United States Bankruptcy Court Northern District of lllinois

Name of Debtor Case Number
Leo Stoller 05 B 64075 AMENDED PROOF OF CLAIM

MOTE: This form should not be used to make a claim for an administrative expense arislng after the commencement of the
case. A "request” for payment of an admiinistrative expense may be filed pursuant to 11 U.S.C. § 503:

Name of Creditor (The person or other entity to whom the debtor owes E] Check box if you are awars that
money of properly} anyona alse has fled a proof of ciaim
Google Inc. relating to your claim. Attach copy of
statement giving particulars.

Name and Address Where Notices Should be Sent B check boi if you have never received
¢/o Michael Zeller any notices from the bankruptey court

. I . in this case.
Quinn Emal‘mel Urquhart Oliver & Hedges, LLP [ Check box i the address difers from
865 South Figueroa Street, 10th Floor fhe address on the envelope sent fo
Los Angeles, CA 90017 you by the courl. ‘I(')I-I:IEYSPACE FOR COURT USE
Account or other number by which creditor identifies Check here if this claim
debiar. K amends [O replaces a previously filed claim dated:December 7, 2008
1. BASIS FOR CLAIM
[0 Goods sold [0 Services performed [0 Wages, salaries and compensation (fill out below)
[0 Money loaned O Personal injurytwrongful death Last four digits of SS#
[0 Taxes K] Other - See attached. Unpaid compensation for services performec
[0 Retiree benefits as defined in 11 U.S.C. § 1114(a) from fo

{date) {date)

2. DATE DEBT WAS INCURRED _ Jan 2008 to present [ 3. IF COURT JUDGMENT, DATE OBTAINED:

4, Totat Amount of Claim at Time Case Filed: §

(unsecured)  ({secured) {priority} (Total}
if all or part of your claim is secured or entitied to priority, also complete item 5 or 7below.
1 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attached itemized
statement of all interest or additional charges.

5. Secured claim 7.  Unsecured Priority Claim
[ Check this box if your claim is secured by collateral Bd Check this box if you have an unsecured priority claim
(including a right of setoff) Amount entitied to priority $ 250,000

Specify the priority of the claim: Chapter 13 Administrative
Brief Description of Collateral Wages, salaries, or commissions (up to $4,925), samed within
[0 RealEstate [1 Motor Vehicle 80 days before filing of the bankruptcy petition or cessation of the
O Other debtor's business, whichever is earlier - 11 U.8.C. § 507(a)(3)

O

Value of collateral; §

Contributions to an employee benefit plan — 11 U.S.C. § 507{a){4}
Up to $2,225 of deposits toward purchase, lease, or rental of
property or services for personal, family, or household use -

11 U.5.C. § 507(a)(6).

Alimony, maintenance, or support owed to a spouse, former
spouse, or child - 11 U.8.C. § 507(a)(7)

Taxes or penalties owed to governmental units - 11 U.S.C. §507(a)(8)

Amcunt of arrearage and other charges at time case filed
included in secured claim above, ifany: §

O o o4

6. Unsecured Nonpriority Claim $

Check this box if: a} there is no coliateral or lien securing
your claim, or b) your claim exceeds the value of the property
securing it, or if ¢) none or only part of your claim is entitled to

priority
[(] Other - Specify applicable paragraph of 11 U.S.C. § 507(a){(1} and §
503(b) “Amounts are subject to adjustment on 4/1/07 and every 3 years
thereafier with respact to cases commenced on or after the date of adjistment.

8. CREDITS: The amourt of all payments on this claim has been credited and deducted for the THIS SPACE IS FOR

purpose of making this proof of claim. INg

9. SUPPORTING DOCUMENTS: Aftach copies of supporting documents, such as promissory notes, COURT USE ON

purchase orders, invoices, itemized statemients of running accounts, contracts, court judgments,
mortgages, security agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL
DOCUMENTS, If the documents are not available, explain, If the documents are voluminous, attach a
summary. ANY ATTACHMENT MUST BE 8-1/2" BY 11", (See attached Supplement)

10. DATE-STAMPED COPY: To recelve an acknowiedgment of the filing of your claim, enclose a
stamped, seif-addressed envelope and an additional copy of this proof of claim.

Date; Sign and print the name and title, if any, of the creditor or other person authorized to
file this claim {attach copy of power of attorney, if any)

12/20/2006
Is/ William J. Barrett, counsel for the claimant

Penalfy for presenting fraudulent elaim. Fine of up to $500,000 or imprisohment for Lp to § years, or both, 18 U.S.C. §§ 152 and 3571,

265609 l 2@ 8 :mlﬁ: ” 0
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Supplement to Proof of Claim of Google Inc.

Google Inc. (“Google”) submits this Proof of Claim to, infer alia, preserve its rights as an
administrative claimant as described further below and/or in the event any action is taken that
potentially impairs the rights and benefits of Google under that Order Approving Trustee’s
Agreement with Google Inc. to Modify Stay and Compromise Certain Claims of Debtor’s
Wholly-owned Corporations and Related Relief, signed by the Court on December 5, 2006,
and under the settlement agreement and related documents executed by the Chapter 7
pursuant to such Order. Google’s claim arises from unlawful conduct committed by the
Debtor as a debtor in possession under Chapter 13 of the United States Bankruptcy Code.
Google maintains that the entire claim arose after the commencement of this bankruptcy case,
although in the event the Court determines that any portion of the claim arose prior to the
commencement of this case Google asserts the claim, to that extent, as an unsecured pre-
petition claim. The unlawful conduct of the Debtor is described in detail in the Motion of
Google Inc. for Order Declaring Proposed Suit to be Outside Scope of Stay or, in the
Alternative, Modifying Stay, filed on August 18, 2006, together with its accompanying
exhibits, all of which are incorporated herein by reference. Google estimates its claim at
$250,000 which consists of expenses, including but not limited to internal management time
and external legal fees; incurred in defending actions and responding to acts committed by the
Debtor in the course of his unlawful scheme to injure Google. Google further reserves all
claims against the Debtor individually that arose after the conversion of this case to one under

Chapter 7 or that are otherwise not discharged in this bankruptcy proceeding.
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CENTRAL MANUFACTURING CO.,
a Delaware corporation, et al.,

Ve.

PURE FISHING, INC., an
Iowa corporation d/b/fa
BERKLEY, et al.,

APPEARANCES:

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Docket No

Flaintiffs,

Defendants.

N . I W R R WP L W v ™ L R

TRANSCRIPT OF PROCEEDINGS - MOTION
BEFORE THE HON. GECRGE W. LINDBERG

For the Plaintiffs: QUERREY & HARROW
BY: MR. ROBERT R. BENJAMIN
MS. BEVERLY ANNE BERNEMAN

For the Defendants:

MR. JOHN M. BROM
17% West Jackson Boulevard
Suite 1600
Chicago, Illinois 60604

MR. PETER WOCD
111 West Washington Street
Chicago, Illinois 60602

BANNER & WITCOFF, 1TD.
BY: TIMOTHY C. MEECE
10 South Wacker Drive
Suite 3000

Chicago, Illinois 60606

ROYLANCE ABRAMS BERDO &
GOODMAN, LLP

BY: MR. LANCE G. JOHNSON
1300 19th Street NW
Washington, DC 20036

65 C 725

October 13, 2005
11:00 o'clock a.m.
Chicage, Illinois
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APPREARANCES ;

ALSC PRESENT:

Court Reporter:

({continued)

MR. LEO STOLLER

MARY M. HACKER

219 South Dearborn Street
Room 1426

Chicago, Illinois 60604

(312) 435-5564

209 SXHIRFT

fa o



Case 1:07-cv-385 Document 22-21  Filed 02/12/2007 Page 4 of 21

3

10

i1

12

13

14

15

1é

17

18

19

20

21

22

23

24

25

THE CLERK: 05 C 725, Central Manufacturing versus
Pure Fishing.

MR. BENJAMIN: Good morning, Judge. Robert Benjamin,
Beverly Bermeman and John M. Brom for the firm, and it's our
motion that is brought today.

MR. MEECE: Good morning, your Honor. Timothy Meece
on behalf of defendants Pure Fishing.

MR. JOHNSON: Lance Johnson on behalf of Pure Fishing
and counterclaim plaintiffs.

MR. STOLLER: Leo Stcller, your Honor,
counter-defendant .

MR. WOOD: Peter Wood for plaintiff.

THE COURT: Sandra, did we issue minute orders in
this case?

THE CLERK: Yes, we did, Judge.

MR. MEECE: Your Honor, just for clarity, there is
one other pending motion before your Honor today; that's the
motion for sanctions.

THE COURT: Okay. Now, let's take the motion for
leave to withdraw as co-counsel. Let's see. Who wants to get
out, Querrey & Harrow?

MR. BENJAMIN: That is correct, Judge, Benjamin,
Berneman & Brom.

THE COURT: Okay. Without objection --

MR. STOLLER: Your Honor, if I may, I object to

SXHIRT!
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allowing Querrey & Harrow out of the case because --

THE CQOURT: Who are you again?

MR. STCLLER: Leo Stoller, your Homor. I'm the
counter-defendant and they represent me, and I object to
allowing Querrey & Harrow out because they have handled this
case 100 percent since the inception. They are the most
qualified parties because it involves not only trademark
issues but it involves bankruptcy issues.

And I have attempted to locate other counsel. We're’
three weeks away from having to file a motion for summary
judgment in the case and it's absolutely impossible for me to
find another attorney that will get involved in the case.

Mr. Peter Wood, who was involved initially, has had .
noe input into the case since Benjamin, Berneman & Bxom took
over the case, and a substantial amount of funds of mine have
been expended to this firm.

You have ordered us sua sponte to file a motion for
summary judgment within about 21 days and the case would be
over, and it's virtually impossible -- I have interviewed at
least 20 lawyers; I got on the phone when they requested that
they wanted to leave, and nobody is willing to step into their
shoes. And they are familiar with the issues in the case. '

And the unique thing about this particular firm, not
only does it involve trademark issues, but it involves

bankruptcy issues because the defendants purchased a $150,000
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fee award -judgment and they're -- for one dollar, and they're
now assessing it against me on the counterclaim, and the
defendants are demanding that I turn over my trademarks and
hundreds of thousands of dollars in fees to them and put me
out of business.

And, basically, there is no other law firm that I
have been able te find that is as capable as this firm is to
handle the case. BAnd there's only three weeks left in the
case in the sense that you have ordered motions for summary
judgment to be granted -- to be issued. 8o we filed our
motions for summary judgment, and I believe the case will be
resclved on motion for summary judgment. And, therefore, my
rights would be severely prejudiced if you allow Querrey &
Harrow out at this time,

THE COURT: Who is Mr. Wood?

MR. WOOD: Right here, your Honor.

THE COURT: Ckay. Well, let me hear from you.

MR. WOOD: Your Honor, when we first filed the suit I
was involved with my client. Then we came to the first court
hearing when the Court established a schedule of things that
were £o be done. Immediately after that Mr. Stoller said that
he was going to seek cther representation and that they were
going to take the lead. I haven't done anything with this
case since that date.

I was notified that they came into the case, I
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received some pleadings, but I have not been active in the
case since then.

THE COURT: Okay. But you don't intend to withdraw?

MR. WOOD: Your Honor, I have to talk to Mr. Stoller
about that.

THE COURT: Okay. At least you haven't filed a
motion to?

MR. WOCD: I have not, your Honor.

THE COURT: Well, let's pass that for a moment and
let me discuss the agreed motion to dismiss. Is that correct,
Lindy-Little Joe has apparently agreed to dismiss the case as
to --

MR. JOHNSON: Yes, your Honor, as to all defendants
and all counterclaims by -- against Lindy-Little Joe as
counterclaim defendant have alsc been dismissed. We have
reached a settlement.

MR. BENJAMIN: And that was with Lindy-Little Joe's
counsel in Minnesota, I bhelieve?

MR. JOHNSON: Correct, their regular outside IP
counsel. And they are signed by Mr. Tagasaki {(phonetic) as
president of --

THE COURT: Now, did you receive a minute order on
that?

MR. JOHNSON: Yes, we did, your Honor. As far as we

understand it, Lindy-Little Joe is now out of the case
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altogether,

THE COURT: Okay.

MR. JOHNSON: I also understand, your Honor, in view
of the prior order dismissing the complaint without prejudice,
there are no longer any allegations in the complaint that
remain in this case and it's merely the counterclaims made by
my clients and the counterclaim defendants who remain.

MS. BERNEMAN: Judge, as of this morning we filed a
motion for leave to file an amended complaint. There was an
order denying our first motion. We brought a second motion,
and we believe that the new complaint will address not only
the issues raised in your order but also takes out
Lindy-Little Joe as a plaintiff.

THE COURT: You represent who?

MR. BENJAMIN: We are co-counsel for plaintiff,
Judge.

THE COURT: Central?

MR. BENJAMIN: Yes.

MS. BERNEMAN: Central, yes.

MR. BENJAMIN: And, Judge, may I be heard on response
to Mr. Stoller’'s comments?

THE COURT: Sure, go ahead.

MR, BENJAMIN: Pirst of all, the dates he mentioned
are off. First, you have given us until mid-November to file

motions for summary judgment. The trial is not set in this

Co1a FRERIT
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case until February. We understand that's a firm date, but
it's still far enough along that he can bring in additional
counsel in addition to Mr. Wood, if he so chooses.

But we have other issues, as we have set forth in our
reply in support of our motion. We believe our continued
representation will violate the Professional Code of
Responsibility and we just cannot stay with that matter.

And, as we point cut in there, we have a contract
with Mr. Stoller and the plaintiffs and he's violating that
contract. The contract provides -- permits us to withdraw.

MR. STOLLER: Your Honer, if I may say, I've spent
over 20,000 with this firm to date. I'wve not refused to
continue to pay them at all. I am, unfortunately, in the
process -- my wife filed divorce against me during this
litigation, and this has affected my particular situation as
of this date.

There are no disagreements with this particular firm
as to how they are running the case, which was their essential
argument in their original brief. They came back in a reply
brief and they raised separate issues.

And furthermore, this firm represents me in another
case before Judge Hart with Columbia Pictures, who sued me,
and they are not moving to withdraw from that case.

And fourthly, even though trial is set for later, the

igsues in this case are so clearly drawn that more than likely

Loo91 TR
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you will resolve the matter on our motions that will be filed
for summary judgment in three weeks.

And it is absolutely impossibia, because of the
complex issues in this case which deal with trademark
infringement issues, with a counterclaim that requires
bankruptcy lawyers -- Mr, Wood is not a bankruptcy lawyex, he
doesn't know anything about the bankruptcy issues. And the
bankruptcy issues in this case involve the discharge -- not
the discharge, but a debt that was acquired in this Court as a
fee award, that I filed a Chapter 7 on a bankruptcy in
Delaware, and then the defendants' counsel went out for one
dollar and purchased that fee award and they are assessing it
against me in a counterclaim. And for that one dollar fee
award that they purchased, they are asking me to pay them
150,000 and turn over all my trademarks.

Now, I stand at the precipice of losing a business
that I've been involved in for 31 years without having proper
representation. And in this town, as you know, I'm well known
and I have interviewed 19 law firms prior to hiring Benjamin,
Berneman, and once they decided they may want to get ocut, I
called ancther 20. Nobody would step into thelr shoes at this
late stage. We really only have until the motion for summary
judgment is filed.

There won't be any trial in this case, your Honor,

because of the issues that will be satisfied in the motion for

216 .
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10

summary judgment.

I'm merely asking the Court not to allow them out and
not to have my rights irreversibly prejudiced by allowing them
out. And I don't disagree with the way they are handling the
case, and I have the highest respect for Beverly Berneman and
Bob Benjamin.

MR. BENJAMIN: Three guick comments, Judge.

First of all, I met Mr. Wood teday for the first time
and we kibitzed about the fact that we both do bankruptcy
work. He does do bankruptcy, and I assume he has been
certified electronically for bankruptcy filings. So that's
one issue.

Yes, we did receive 20,000 in fees. We believe it
will be 250,000, 500,000, to go to trial on this case, so it's
a nominal amount that has been paid thus far.

And after yesterday's depcsition of Mr. Stoller's
wife, there are new issues that have been raised that just
really -- raises the issue of professional responsibility that
we just cannot stay in the case any longer.

THE COURT: So that deposition went forward?

MR. BENJAMIN: It went forward, Judge. Our motion --
emergency motion for sanctions, I understand -- oxr, pardon me,
emergency motion to stay that deposition, I believe, is on
this morning's call?

MR. JOHNSON: It was denied as moot.

o217 - XHIRTY
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11

MR. BENJAMIN: It was denied, pardon me, as moot.
Right.

THE COURT: Just hold on for a minute.

{(Brief pause.)

THE COURT: So with regard to counterclaim 4, that's
fully briefed?

MR. JOHNSON: Yes, your Honor. It's pending before
you, slated for a decision by October 28th.

THE COURT: Yes. And let me ask about whether or not
1, 2 and 3 could be moot because the plaintiffs' complaint has
been dismissed?

MR. JOHNSON: It was dismissed without prejudice,
your Honor, so it -- and as you have identified, they have
attempted to refile it. So we believe the issue --

THE COURT: Is that the second amended complaint
you're talking about?

MS. BERNEMAN: Yes.

MR. JOHNSON: We believe the issues of infringement
and validity should go forward on a declaratory judgment
basis.

THE COURT: How about the defendants' motion to
compel? I don't recall whether you addressed that or net,
whether or not it's still necessary.

MR, JOHNSON: Well, your Honor, yes, it will. As a

matter of fact, yesterday we -- or Monday we received

218 SAHIBTT S0
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supplemental responses to the ocutstanding issues on the
written discovery. Those were inadeguate in several respects.
And I would be happy to hand up a copy of the privilege
document log that was produced that we believe to be
inadequate. |

Moreover, the documents that were scheduled and
ordered to be produced over the weekend of September 30th to
October 2nd were not produced. The categories of documents
that were not produced were identified in my motion, your
Honor. Many of those are key issues associated with the
trademark case, including any evidence of likelihoeod of
confusion, damages, channels of trade, marketing, demographics
and profiles of the average angler.

In addition, your Honor, we have not received the tax
records and financial records that were reguested in our
discovery requests. 8o all of the issues we previously raised
are still outstanding, your Honor.

MR. BENJAMIN: Judge, it's ocur position, and
Mr. Stoller has advised us that he's produced all the
documents he has. He, unfortunately, has net been able to
produce his own Social Security number or the tax ID numbers
of the various corporatiens involved here. He needs
additional time £or that.

MR. STOLLER: But I have produced over 20,000

documents to the defendants, your Honor, and I have produced

219 AHIRD
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all of the documents in my possession that I have that I could
locate that are responsive to their request. I have no other
documents that I can locate that are responsive.

They have 20,000 documents. They were returned to my
office yesterday by their copy service and they verified the
count. And they received documents responsive that came from
my licensee, Lindy-Little, showing the sales of fishing
equipment for over seven years. They received samples, they
received Lindy-Little's evidence.

And in this case, your Honor, I'm relying on the
evidence that is being produced by my licensee, who's been
selling fishing equipment for many years and Stealth branded
equipment for seven to eight years. So their motion to compel
those documents which I do not have should be denied.

THE COURT: Let me ask -- you may have answered this
but I missed it -- did the plaintiffs ever execute the
disputed tax authorization forms?

MR. BENJAMIN: We don't have Mr. Stoller's Social
Security number, Judge. He doesn't have it.

MR. STOLLER: Your Honor, I've been removed from my
primary house where I live because of my divorce, and I don't
have any access to my home office because there's an order of
protection against me.

I did inform my counsel that I am attempting to

locate the tax ID numbers, and I have applied for a new Social

. 220 CAHLR

S LT

s e

B et armimmn  e ne m m A m e B ki A

e T W O MR S 4 v AR



[

10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

Case 1:07-cv-385 Document 22-21  Filed 02/12/2007 Page 15 of 21

14

Security card and I will provide that information to them.
I'm not refusing to provide that information; I just don’'t
have access to it.

THE COURT: Do you have a driver's license?

MR. STOLLER: Yes, I do, but it's not on the driver's
license. You know, there's a rule for the driver's license --
you know, the Secretary of State --

THE COURT: Yes, I guess that's right.

MR. STOLLER: -- doesn't want Social Security numbers
on the driver's license.

MR. JOHNSON: Your Honor, may I speak to those
issues?

THE COURT: Yes,

MR. JOHNSON: First, if it's a matter of getting Mr.
Stollexr's Social Security number, I can provide that to him.

I have that.

Second, as to the number and amount of documents that
were produced, we received roughly 16 boxes of documents at a
conference room out in Rosemont. Many of those were from the
'80s. There were some responsive documents, yes.

I did speak with counsel who had gone through a
document discovery with Mr. Stoller previously and it was
reported to me that they were -- roughly 50 to 60 boxes of
documents were produced.

And in view of the complaints lodged in this Court

¢ 291 ARIB
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previously about the scope of volume, I anticipated somewhere
on the order of 70 to 80 boxes of documents be produced. I
didn't get those.

Also, in conversations with counsel for Lindy-lLittle
Joe, I asked them why we only got samples of catalogs and
royalty reports from them; where were the rest of the
documents? I was informed by Mr. Thomas Vitt, a partner of
the firm of Dorsey & Whitney, who represents Lindy-Little Joe,
that in fact Mr. Tagasaki assembled the documents reguested
and was instructed by Mr. Stoller not to forward those for
production to us. He has made those documents available to me
for inspection and review in Minnesota at my leisure.

MR. STOLLER: Your Ronor, for the record, I did not
instruct Lindy-Little not to produce any documents. They sent
me documents which they said were responsive to their
requests. I put them -- they were in a box and I handed those
over to these people. I have never instructed them not to
produce any documents.

ITt's only in wy best interest that my fishing
licensee produce whatever documents they have in their
possession that are responsive to their request because this
whole case is based upon Lindy-Little's use of the mark
Stealth Hunter Fishing Equipment.

MR. BENJAMIN: Back on our motion to withdraw, Judge,

you're seeing today examples of uncooperativeness Exom the

. 222 SRR
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client.

THE COURT: Okay. Give me a few minutes on this one.

l.et me have you folks stand aside for a few minutes
and let's ~--

MR. JOHNSON: Would your Honor like a copy of the
privilege document log that we received in the supplemental
response?

THE COURT: We'll take that. Fine.

{Document tendered.)
MR. JOHNSON: Thank you; your Honor,
{(Brief recess was taken.)

THE CLERK: 05 C 725, Central Manufacturing versus
Pure Fishing.

MR. BENJAMIN: Good morning again, Judge. Robert
Benjémin, Beverly Berneman and John Brom --

THE COURT: I don't think you have to go through your
introductions again. We'll just resume the hearing.

The Court is going to grant the motion to withdraw of
the attorneys for Querrey & Harrow,.

Let me ask, Mr. Wood, you're still on the case as far
as the Court's records are concerned. It's my intention to
give -- in light of the motion being granted with regard to
Querrey & Harrow, it would be the intention of the Court to
give some additional time now to either get supplemental

counsel or --
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MR. WOOD: Thank you, your Honor.

THE CQURT: -- or new counsel, as the case may be,
but it's not going to be a vacation by any means. I'm going
to limit it to two weeks.

So you're going to have to make a decision with
regard to -- between Mr. Wood, your present counsel, as to
what you intend to do. But we are going to move forward and
try to -- well, we're going to maintain the schedule, the
ultimate schedule for trial, whatever it is.

MR. JOHNSON: February 9th, I believe, your Honor.

THE COURT: Yes. So we will be going to trial on the

9th.

So two weeks, Sandra, is what, the 27th?

THE CLERK: Yes, the 27th,

THE COURT: Thursday, the 27th.

ind, Mr. Stoller, you're well aware that you have to
be -- corporations have to be represented by counsel, not by
individuals.

MR. STOLLER: Yes, sir.

THE COURT: Of course, you're entitled to represent
yourself as counter-defendant, presumably, since you're being
sued as a -- the counterclaim is against you as an individual.

MR. STOLLER: Could we have an orderly turn-over from
Querrey & Harrow to Mr. Wood of all the discovery? I don't

have --

224 2 AHIBTT

R e i T A 1e e



[

10

11

12

13

14

i5

i6

17

18

1%

20

21

22

23

24

25

Case 1:07-cv-385 Document 22-21  Filed 02/12/2007 Page 19 of 21

18

THE COURT: I presume there's no problem with that.

MR. BENJAMIN: If the Court orders us, we'll do that,
Judge. We do have a lien on the substantial amount of time we
have spent in the case already, but to not stop this case,
we'll, of course, turn over --

THE COURT: All right. Well, that will be the order
of the Court.

MR, BENJAMIN: All right, Judge.

THE COURT: And we will see you back here as we
indicated, October 27th at 9:30, with new counsel, or Mr. Wood
and/or new counsel.

MR. WOOD: Your Honor, could we make that the 26th of
QOctcober rather than the 27th?

THE COURT: No, because you would be here by
yvourself. I'm only here on the 27th.

MR. WOOD: I see.

THE CQURT: What time is your engagement?

MR. WOOD: 1It's all day, Judge. I'm a hearing
officer for the state and I work from 8:30 until 4:30 in the
evening.

THE COURT: Could you do it 9:00 o'clock here?

MR. WOOD: Yesg, Judge.

THE COURT: Would that help?

MR. WOOD: VYes.

THE CQURT: Set it for 9:00, Sandra.
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Okay. I think that's all we are going to do at this
time. But, Mr. Stoller, I have to tell you, I'm somewhat
suspicious on the Social Security number. I think that ought
to be available.

MR. STOLLER: He said he had it and T will get it
from him.

THE COURT: So iflyou will turn over what you have.

MR. JOHNSON: I will provide that, your Honor.

THE COURT: That's all we will do now.

MR. BENJAMIN: Thank you, your Honor.

MR. JOHNSON: Thank you, your Honor.

MR. MEECE: Your Honor, just one quick question.

With respect to the motion to compel and motion fox
sanctions, are you just going to continue that until the --

THE COURT: Yes, we will enter and continue that, and
we will work on that once counsel has been arranged.

MR. BENJAMIN: All right. Thank you, your Honor.

MR. MEECE: Thank you, your Honor.

MR. STOLLER: Thank you, your Honor.

THE COURT: Okay.

(Which were all the proceedings had at the hearing of the

within cause on the day and date hereof.)
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CERTIFICATE
I HERERY CERTIFY that the foregoing is a true,
correct and complete transcript of the proceedings had at the

hearing of the aforementioned cause on the day and date

hereof.
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UNITED STATES BANKRUFTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre Chapter 7
LEO STOLLER, . Case No, 05-64075
Debtor, 1 Hon. Jack B. Schmefterer

Hearing Date: January 18, 2007
Hearing Time: 11:00 a.m,

ORDER GRANTING MOTION FOR ORDER DECLARING PROPOSED SUIT TO BE
OUTSIDE SCOPE OF STAY OR, IN THE ALTERNATIVE, MODIFYING STAY
[DOCKET NO. 113}

Google Inc. ("Google™) having filed its Motion for Order Declaring Proposed Suit to be
Quiside Scope of Stay or, In the Alternative, Modifying Stay (the “Motion™) on August 18, 2006,
and hearings having been held on the Motion on August 23, 2008, August 31, 2006, September
14, 2006, October 5, 2006, Ostober 19, 2006, Novernber 9, 2006, December 5, 2006, December
12, 2006, December 19, 2006, and January 4, 2007 and Google having entered into a
compromise with the Chapter 7 trustos appointad in this case concerning the relief sought in the
Motion as to the estate and entitics owned or controlled by the catate, which compromise has
been approved by a separate Order of this Conrt entered on December 5, 2006 (such Order and
the Settlement Agreement it approved being the “Settlement Order'), and the Debtor having
objected to the Motion which objection the Courl overruled in open court on Jamary 4, 2007,
and the Court having made, on the record at the January 4, 2007 hearing, findings of facl and
conclugions of law, and the Court having found that there is cause to grani Google relief from the
automatic stay,

TT IS HEREBY ORDERED that Google is granted refief from the automatic stay so thal

it may take the actions, including fiting an action against the Debtor in the United States District

] f'_) -(‘} ¥ -‘T
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Court, dcscﬁ?ed in the Motion and any ancillary, nw'eam-y or appropriatc actions in connegtion
erewithnrs Wy & o 1 We .Tla.,&&,.‘,( [t e A

TIS Fgl? RDERED that Google shall take no action to gollect & monetary
Judgment against Leo Stoller personally without obtaining prior leave of this Court; provided
however that if this case is dismissed or if Leo Stoller has been denicd a discharge under 11
US.C. §727 then Google shall not have to obtain leave before collecting any judgment it obtains
against Leo Stoller,

IT IS FURTHER ORDERED that the relicf granted herein pertaing only to Leo Stoller

personally and nothing herein amends or supcrsedes the provisions of the Settlement Order,

N
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Trademark Trial and Appeal Board Electronic Filing System. http//estia usplo.gov
ESTTA Tracking number: ESTTAB5893

Filing date: 06/16/2006

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92045778

Party Defendant
GOOGLE INC.
GOOGLE INC.
Google 1600 Amphitheatre Parkway Building 41
Mountain View, CA 94043

Correspondence | GOOGLE INC.

Address Google 1600 Amphitheatre Parkway Bidg 41
Mountain View, CA 94043

Submission Motion to Suspend for Civil Action

Filer's Name Michael T. Zeller

Filer's e-mail michaetzeller@quinnemanuel.com

Signature /Michael T. Zeller/

Date 06/16/2006

Attachments MOTION TO STRIKE AND SUSPEND.pdf { 304 pages )(7588899 bytes )
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IN THE UNITED WTATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matler of;

2806075
GOOGLE
December 4, 2001

Registration No.
For the Mark:
Publication Date:

CENTRAL MFG. CO., (INC.).
Petitioner,
V.
GOOGLE INC,,

Respondent,

Commissioner of Trademarks
P.0. Box 1451
Arlington, Virginia 22313-1451

20056/190101 3.1

Cuncellation No. 92045778

REGISTRANT/RESPONDENT
GOOGLE INC.'S MOTION (1) TO
STRIKE PETITIONER'S MOTION
FOR SUMMARY JUDGMENT FOR
YIOLATION OF RULE 56(A), (2) TO

SUSPEND PROCEEDING PENDING
FINAL DISPOSITION OF CIVIL
ACTIONS, AND (3) IN THE
ALTERNATIVE FOR EXTENSION
OF TIME RE OPPOSITION TO
PETITIONER'S MOTION
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Registrant and Respondent Google fre. ("Kegistrant”) respectfully moves the Board 1o
strike Pefitioner’s Motion for Summary Judgment on the grounds that it was [iled in violation of
Federal Rule of Civil Procedure 56(a) and furthermore to suspend this proceeding pending the
final disposition of two ongoing civil actions that may have a bearing on these proceedings. In
the alternative, in the event that the Board denies its requests under Rule 56(a) and to suspend,
Registrant requests that the Board cxtend the time for Registrant's substantive response (o
Petitioner's Motion for Summary Judpment up to and including fourteen days from the time of
any such denial. [n support thereof, Registrant states as follows,

Introduction

Although Registrant has not yet been afforded the opportunity to obtain discovery from
the alleged Petitioner in this proceeding, there already is considerable reason to believe that
Petitioner does not even exist, let alone conduct bona fide business operations, There also is
already ample basis to conclude that Leo Stoller - a non-lawyer with a long history of fraudulent
conduct and who purports to represent Petitioner — is not authorized to do so under the Board's
rules. Undoubtedly it was in the misguided hope that Petitioner could keep thesc fatal defects
concealed from the Board that Petitioner chose to violate Federal Rule of Civil Procedure 56(a)
by hastily filing a premature summary judgment motion only a week after this cancellation
proceeding was commenced. !

The caption of the Petition for Cancellation names a purported entity called "Central

Mfg. Co. {Inc)" as Petitioner. In a declaration dated May 15, 2006 filed in support of

' The Board initiated this cancellation proceeding on May 8, 2006. Federal Rule 56(a) prohibits
a claimant from bringing a summary judgment motion for 20 days from the commencement of
an action. Petitioner nevertheless filed a summary judgment motion on May 15, 2006 - a mere
seven days after the commencement of these proceedings.

20056/1901013.1 1 RESPONDENT'S MOTION
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Petitioner's summary judgment motion, Mr. Stoller attests that "CENTRAL MEG. CO. (INC)" is
a "Delaware Corporation.”  (Capitalization in original.} In that same declaration, and as
Petitioner’s alleged evidence of standing, Mr. Stoller claims that an ostensible entity called
"Central Mlg. Co. hold{s| common law rights in an|d] o the mark Google" that are relied upon
by Petitioner here. (Iimphasis added. )

However, Central Mfg. Co. - the claimed owner of the common law rights asserted in -
this proceeding - does not cxist and is not a juristic person capable of nstituting legal
proceedings. The United States District Court for the Northern District of linois has already so
held in a pending case entitled Central Mfi. Co. v. Pure Fishing, Inc., et al. 1o which "Central
Mfg. Co." and its alleged principal, Mr. Stoller, are parties, As the District Court ruled, Central
Mfg. Co. "is not an independent corporate entity,” but rather a “false name" used by Mr. Stoller
1o both perpetrate and conceal his fraudulent assertion of rights in legal proceedings. Nor,
contrary to Mr. Stoller's swomn May 15, 2006 declaration here, is there any record of a "Central
Mig. Co.” or a "Central Mfg. Co. (Inc.)" as having becn incorporated in Delaware.’ In fact, as
cvidenced below, and further belying the conclusory claims of ownership in his declaration, Mr.
Stoller has made a series of conflicting representations that alleged entities of his other than

Petitioner were the ones ostensibly using "Google” as a mark "for many years" or otherwise

? The Petition for Cancellation and the Motion for Sumnmary Judgment also purport to state on
their face elsewhere that they have been brought by "CENTRAL MFG. CO." (Emphasis added;
capitalization in original.)

* While it appears that there may be a company named "Central Mfg. Inc." incorporated in
Delaware, that alleged entity is not identified in Mr. Stoller's declaration in support of
Petitioner's summary judgment motion as being the enlity allegedly using the asserted mark.
Moreover, as discussed further below, the Pure Fishing District Court rejected the contention
that Central Mfg, Co, -- the alleged rights holder referenced in Mr. Stoller's summary judgment
declaration -- was or could be a lawful designation for Central Mfg, Inc.

20055/1901013.1 2 RESPONDENT'S MOTION
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‘own” it including based upon the afleped swnership of non-oxistent federal registratioms for
"Geogle,"

Mr. Stoller's ongoing bankruptey case further calls into serious doubt whether the entities
climed by Mr. Stoller exist and. even il Petitioner dous exist, whether Mr. Stoller is entitled to
represent it in these proceedings. Mr. Stoller filed for Chapler 13 bankruptey in the Northern
District of Illinois on December 20, 2005, e filed sworn financial disclosures with the
Bankrupicy Court identifying cach business of which he claimed to be an owner. officer or
director. None of those disclosures by Mr. Stoller lists any company named Ceniral Mfg, Co.
{Inc.), the supposed Pelitioner here. The only entity that Mr. Stoller advised the Bankruptey
Court that he has an interest in was the very onc thal the Pure Fishing Court held was non-
cxistent. Indeed, parties from the Pure Fishing civil action have intervencd in Mr. Stoller's
bankruptcy and are sceking relicf from the Bankrupicy Court based upon allegations that Mr.
Stoller’s filings with the Court arc fraudulent, including with respect to his sworn disclosures
regarding the entities which he purports to control and his deliberate misidentification of those
entities. The motion, which is scheduled for an evidentiary hearing in July 2006, remains
pending before the Bankruptcy Court,

Another issue in the bankruptcy proceeding pertains to whether Mr. Stoller's purported
companies are conducting business at all. In an effort to avoid having to pay creditors, and in
attempting 1o justify the lack of sales rccords and other documentation for his supposed
companies, Mr. Stoller has asserted in the bankrupicy casc that none of his alleged businesses
makes or sells any products and, in fact, that none of them has sold goods since the late 1980s.

That position is contrary to Petitioner's claims here, including the Petition’s allegations of use of

20056/1901013,] 3 RESPONDENT'S MOTION
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the claimed "Google” mark: the Summary Judgment Motion's, assertions that Petilioner has been
using it "on a broad range of goods and services:” Mr. Stoller's declaration thut "Central Mlg.
Co." has been selling “sporting goods including tennis rackets” using "Google;" and Mr. Stoller's
correspondence claiming that any number of other alleged Stoller-related entities have been
using "Google" for "many years." Thus, there can be no question that the bankruptey case
involves matters thal may be pertinent to this proceeding as well.

In short, both of the ongoing civil actions may have a bearing on, among other issues,
whether Petitioner has standing or capacity to maintain this proceeding, on Petitioner's claims 10
have used the common law mark asserted here and on whether Mr. Stoller is entitled to represent
Petitioner. To avoid the potential for duplication of judicial effort, and to avoid the possibility of
the Board and the Courts reaching inconsistent findings and conclusions, Registrant respectfully
submits that this proceeding should be stayed by the Board pending the final disposition of the
Pure Fishing civil action and Mr. Stoller's bankruptcy action.

Fucts

A.  The Pure Fishing Civil Action.

Currently pending in the United States District Court for the Northern District of llinois
is a civil action entitled Central Mfg. Co. v. Pure Fishing, Inc., et al., CV 05 C 725. That suit for
trademark infringement and related claims was instituted by an entity ostensibly named "Central
Mfg. Co.." of which Leo Stoller claims to be a principal. Mr. Stoller also is personally named as

a counter-defendant in that action,

20054/1901013. 1 4 RESPONDENT'S MOTION
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By Order dated November 16, 2005. the Court dismissed the claims of "Central M.
’0." and entered default against the counter-defendants, including Mr. Stoller.’ The basis of the
ruling was the abuses of the legal process pemetrated by Mr. Stoller and his alloged company.
"Central Mlg. Co." In doing so, the Court observed that Mr. Stoller ~has eamed a reputation for
initiating spurious and vexatious federal litigation.™ The Court found that, in the case before it,
Mr. Stoller, his alleged company and their counsel had engaged in “gross misconduct” and
“uncthical conduct” which included forging signatures on pleadings; bringing motions “that
lacked any evidentiary support” and werc otherwisc "baseless:” and engaging in conduct that
cvinced "flagrant contempt for this Court” and “an appalling lack of regard™ for the judicial
process.®

In particular, the Court ruled that "Central Mg, Co." was not a legal entity at all. As the
Court found;

In responsc to the amended complaint, defendants filed a number of

counterclaims, naming Mr. Stoller and various of his wholly-owned corporate

entitics as counter-defendants, Defendants also filed 2 motion to dismiss,

challenging the legitimacy and corporate status of Central Mfg. Co. In response

to defendant's motion to dismiss, Central Mfe. Co. admitted that, contrary to the

stalements. in its initial and amended complaints, it was not a Delaware

4 Declaration of Michael T, Zeller, dated June 16, 2006 and filed herewith ("Zeller Dec."), Exh.
1,atpages 1,3, 4, 5.

5 Id., at page 1.

6 Id., at pages 1, 3, 4, 5.

20056/1901013,1 5 RESPONDENT'S MOTION
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corparation.  In fact, Central Mfg. Co, wuay not aun independent corporate

enn‘(r.?

Thus. the Court ruled that "Central Mig. Co., through Mr. Stoller,” and their counse)
violated Federal Rule of Civil Procedure 11(b) "by maintaining that Central Miu. Co. was a
Delaware corporation.” even though it was not. As it further explained:

Contrary to the statements in Central Mfg. Co.'s initial and amended complaints,

it is not an independent legal entity and is not incorporated under the laws of

Delaware, Central Mfg. Co. filed an amended complaint with this Court on May

26, 2005 stating that it was a Delaware corporation, while almost simultaneously

filing a motion before Judge Hart stating that Central Mg, Co, was a d/b/a for

Central Mfg. In¢c. See Columbic Pictures Industries, Inc. v. Stoller, et al., 05 C

2052, Plaintifl, through Mr. Stollcr, filed this case under a false name. Since the

inception of this case, and unquestionably prior to filing the amended complaint,

Mr. Stoller knew that he had not incorporated Centra] Mfg. Co. However, Mr.

Stoller likely attempted to conceal this fact from the Coutt because the trademark

registrations that are the basis for the infringement claims, state that Central Mfg.

Co., not Central Mfg. Inc., owns sole fitle to the disputed marks. The conduct of

Central Mfg. Co., through Mr. Stoller, is akin to the conduct in Dotson. 321 F.3d

663. In Dotsgn, the Seventh Circuit upheld dismissal of a plaintiff's case with

prejudice as a sanction for filing suit under a false name. Id. at 668. Accordingly,

7 Id., at page 2 (emphasis added).

20056/1901013.] 6 RESPONDENT'S MOTION
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Central Mig. Co, and Mr. Stoller deserve the same sanction for filing suit on

[bethalt ol u false corporation

The Pure Fishing case remains pending before the District Court and is not yet resolved.
As Petitioner itsell’ stated in another proceeding that it filed with the Board. the "district court's
November 16, 2005 order was not a final vrder. bul rather interlocutory in nature."
urthermore, in suspending that Board proceeding pending final disposition of the Pure Fishing
case becausc that civil action may have a bearing on Petitioner's standing, the Board observed
that "final judgment under Rule 58 of the Federal Rules of Civil Procedure has yet to be enlered
in the aforementioned district court action. Indeed, in an order dated December 19, 2005, the
district court denicd defendant's metion to enforce Judgment and impose sanctions since

judgment pursuant to Rule 58 has yet 1o be entered in the case,""’

B. Petitioner's Claims In This Procceding Rest On The Same Issue Being

Litigated In The Pure Fishing Civil Action, And Indeed Petitioner Here Appears To Be

Non-Existent.

In this cancellation proceeding, Petitioner originally alleged that it owns a "large family
of GOOGLE registrations and applications,""' but was forced to withdraw those obviously

fabricated assertions.' Thus, the basis for Petitioner's alleged standing is a claim in Mr. Stoller's

¥ Id. at 5 (bolded italics added).

* Central Mfg. Co. v. Surgical Navigation Technologies, Inc., No. 911 67658, Order of January
31, 2006, a1 2 (copy attached as Exhibit 2 to the Zeller Declaration),

9 1d,, a1 2-3.

" Petition for Cancellation, at page 5.

'* Zeller Dec., Exh. 3. Nor was this the first or only time Petitioner's principal, Leo Stoller,
falsely claimed that some entity of his owned federal registrations for GOOGLE. See, e.g,, id.,
Exh. 4 (November 29, 2005 letter from Stoller with attachments repeatedly using the statutory
federal registration notice "®" in connection with the claimed mark, including in the attachments

20056/1901013.1 7 RESPONDENT'S MOTION

s XHIRIT



Case 1:07-cv-385 Document 22-23  Filed 02/12/2007 Page 11 of 24

May 15, 2006 declaration that "Cerirrad Mfg. Co. hold fsic] common law rights in an [vic] t the
mark Google,""

As the Court ruled in Pure Fishing, however, the very entity claimed w hold the
purported rights in "Google™ that are asserted in this proceeding -- Central Mfg. Co. - is in Jact
‘mot an independent corporate entity.” bt a "false name” misused by Mr. Stoller to both
facilitate and conceal his fraudulent assertion of rights in legal proceedings. Moreover, nowhere
has Petitioner introduced any actual evidence to substantiate that "Central Mfg, Co.” andfor the
named Petitioner "Central Mfg. Co. (Inc.)" even exist. '

Not only does the Pure Fishing decision and other evidence thus show that the Petition
rests on the supposed rights of a non-existent entity and was not brought in the name of the
correcl party (cven assuming one exists), but Mr. Stoller has offered a litany of inconsistent
claims that other supposed "business” of his were using "Google." For example:

. A November 29, 2005 letter to Registrant was on the letterhead of an alleged

business called "GOOGLE BRAND PRODUCTS AND SERVICES," which claimed to have

entitled "Why Obtain A GOOGLE® License. . .," "GOOGLE® Licensing Program Licensce
Requirements," "GOOGLE® Licensing Program,” and "Licensing GOOGLE® Enables You
To...".

' Declaration of Leo Stoller, dated May 15, 2006 and attached to Petitioner's Motion for
Summary Judgment.

" Nor are these the only reasons to doubt that "Central Mfg. Co. (Inc.)" exists or that Mr. Stoller
is lawfully authorized to act on its behalf even if it does exist. In a sworn Disclosure Statement
dated December 8, 2005 submitted in court proceedings, Mr. Stoller was required to identify all
of his "[c]orporations, [p]armerships [and] sole proprietorships,” including by "[p]rovid[ing]
percentage interest and number of shares, name of business, type of entity, current accounts
receivable, current bank account balances [and] current inventory value." Id., Exh. 16 at page 6.
The entirety of Mr. Stoller's answer to that question, made under oath, read: "Rentamark Co.,
Licensing," along with its bank account balance. Id,

20056/1901013.1 8 RESPONDENT'S MOTION
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been in business "SINCE 19817 It was signed “Leo Stoller GOOGLE" That letter claimed:
"We hold common law rights” in the mark GOOGLE and "have been using the similar mark
GOOGLE for many years."!

. In a propused "Agrectnent to Discontinue Use" attached to the November 29,
2005 letter, another purported business called "Remtamark.com” was defined as "GOOGIE" in
its preamble. Paragraph 3 of that document alleged "GOOGLE'S exclusive ownership of the
mark GOOGLE" and referred 10 "its GOOGLE mark(s).""? ‘The signature block to that proposcd
agreement was signed by Mr. Stoller for "GOOGLE" and as a "[r]epresentative of GOOGLE."

. Similarly, the proposed "Settlement Agreement (Consent to Register)" attached to
Mr. Stoller's November 29, 2005 letter defined "Rentamark.com” as "GOOGLE" in the
preamble. Then, in paragraph 4, it asserted again "GOOGLE'S exclusive ownership of \he mark
GOOGLE" and referred to “if's [sic] GOOGLE mark(s)."* Mr. Stoller's signature on the
docyment was stated to be for "Rentamark.com” and as a “[r]epresentative of GOOGLE."

. Another attachment to Mr. Stoller's November 29, 2006 letter, entitled
"GOOGLE® LICENSING PROGRAM," referred to the supposed mark as being among the
“Rentamark famous brands available for licensing at www.rentamark.com.""?

. At the time, however, the Rentamark.com web site made rio reference 1o

"GOOGLE" as being one of its alleged marks. It was only later, beginning on or about Apri 30,

Zeller Dec., Exh. 4 (capitalization in original).

16 g, (emphasis added).

""" Id. (emphasis added).

'* 1d. (cmphasis added).

Id. (emphasis added). Of course, the representations in those materials - as well as in
pleadings filed by Stoller with the Board -- asserting ownership of a federal registration were,
and remain, wholly false. As is undisputed, neither Stoller nor any of his purported companies
own any registration for the mark GOOGLE,

20056/1901013,) 9 RESPONDENT'S MOTION
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2006. tht Rentamark's web site cepresented - and still represents to this day -- that "GOOGLE"
is one of the marks that it purperts (o "own and control "™

. Notably. Mr. Stoller has testified under vath that "Rentamark” -- which now
publicly claims to "own and control” the mark asserted in the Petition - is not an independent
entity either, but a d/b/a for yot dnother alleged entity called Stealih Industries. Ine.®'  Stealth
Industries is not named as Petitioner in this proceeding cither.

. Further belying Petitioner's claims of standing and capacity in this proceeding,
Petitioner has offered inconsistent assertions about the source of its alleped rights as well. Not
only did Mr. Stoller's attachments to his Noveraber 29, 2005 letter falsely claim that Rentamark
had a registration for GOOGLE, but the Petition for Cancellation injtially alleged — equally
falsely -- that "Petitioner" owned "a large family of GOOGLE registrations and applications."*

. In April 2006, Registrant reccived faxes from Mr. Stolier that were ostensibly
from yet another entity, this one allegedly called "GOOGLE™ BRAND TRADEMARK
LICENSING."®

. In May 2006, another claimed entity surfaced. This one, identified as the retum

addressee for papers sent by Mr. Stoller, was allegedly called "GOOGLE LICENSNING [sic]."*

2 Id., Exhs, 5, 6. These web pages not only evidence ingonsistent claims made by Mr. Stoller
as to the ownership of the alleged common law rights asserted here, but also show that these
assertions of right -- far from dating back to "1981" or otherwise subsisting "for many years" as
represented in Mr. Stoller's November 29, 20035 letter -~ are newly minted fabrications. Compare
id, Exh. 6 (Rentamark.com web site from April 30, 2006 listing "Google" as supposed mark
"own[ed] and controll[ed]" by Rentamark) with id., Exh. 7 (o listing for "Google" as supposed
gjark as of March 3, 2006).

Id., Exh. 8.
 Petition for Cancellation, at page §.
B Zeller Dec., Exh. 9,
# Id., Exh, 10.

2006719010131 10 RESPONDENT'S MOTION
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. Then, tilingly after Registrant had pointed out the substantial evidence indicating
that Petitioner here lacks standing and capacity 1o maintain an Opposition proceeding,”
Petitioner implicitdy conceded the falsity of its prior grounds for purported standing by
altempling to contrive yet another one. Thus, on June 11, 2006, Petitioner claimed that the
source of its supposed standing was its filing of "trademark Application SN 78-905.472 1 hona
fide intent to use the same mark GOOGLE. "

These inconsistent claims, made through Mr. Stoller, that a variety of supposed entities
other than Petitioner use or otherwise "own" the ostensible mark asserted in this proceeding (and
that their supposed rights are grounded in a varicly of contlicling sources) further confirms that
the Pure Fishing court's determination was correct; "Central Mfp. Co." is not a subsisting
corporation capable of suing or owning rights, but a false name for a non-existent entily

employed by Mr. Stoller as part of his fraudulent assertions of trademark rights.

C. Stoller's Pending Bankruptcy Aection Also May Have A Bearing On This

Proceeding, Including In That It Further Establishes The Alleged Petitioner And/Or The

Purported Rights Holder Do Not Exist.
On December 20, 2005, Mr. Stoller filed for personal bankruptcy under Chapter 13 in the

Northem District of lllinois. The matter is pending as In re: Leo Stoller, Debtor, No. 05 B
64075, Mr. Stoller submitied sworn filings to the Bankruptcy Court that had required him to

identify each cntity of which he is an “officer, director, partner, or managing executive,"*’

2 1d,, Exhs. 17 and 18.

% Petitioner's Request for Judicial Notice, dated June 11, 2006, at page | (errors in original). As
discussed further below, Petitioner's latest efforts to concoct standing do not affect the propriety
of suspending this proceeding.

¥ Zeller Dec., Exh. 11, at page 6 (question 18).

20056/1901013.) i RESPONDENT'S MOTION
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Althotgh Mr. Stoller listed five such alieged emities, he did not identify Petitioaer "Central Méy,
Co. (Ine.)" as being among them, The only osleasible entity with the term “Central” in its nanwe
that Mr. Stoller claimed he was an officer, director or managing executive of was "Central

n2%

Manufacturing Co."™ - which the Pure Fishing District Court has {ound is "not an independent
corporate entity” at all, but a "false name" used by Mr. Stoller for fraudulent purposes.

On or about March 15, 2006 the claimants in the Pure Fishing civil action filed in Mr.
Stoller's bankruptcy action a Motion to Convert Chapter 13 Case to Chapter 7 and for Immediate
Appointment of Trustee (hereinafter, the "Metion to Convert").? The Motion to Convert asserts
that Mr. Stoller engaged in fraud in the bankrupicy proceeding, Specific matters pul al issue in
the Motion to Covert include Mr, Stoller's claims that "Central Mfg. Co." is an cxisting entity in
which he has an interest,” his misrepresentations regarding his relationship to numerous other

purported businesses,’’

and his commingling of assets in a bank account for yet another,
unincorporated business named "Centra) Manufacturing Company, Inc." that Mr. Stoller had not
disclosed 1o the Bankruptcy Court.”? The Motion to Convert requests, among other relief, thai

the Bankruptcy Court appoint 2 Chapter 7 Trustee to fully investigate Mr. Stoller's business

B

# 1d,, Exh. 12. Chapter 7 "is the 'operative’ chapter of the Bankrupicy Code that normally
govems liquidation of a debtor.” Collier on Bankruptey § 700.01 (15th Ed. 2006). Thus, a
Chapter 7 proceeding may entail the appointment of a "liquidator (the frustee)” to collect the
debtor's assets and sell them for distribution of the proceeds to creditors, Thomas J, Salerno &
Jordan A. Kroop, Bankruptey Litigation and Practice § 4.01 (3d Ed. 2006).

;‘l‘ ﬁleller Dec., Exh. 12, at page 6 (§ 14) & n. 4.

—_—

% 1d., Exh. 12, at pages 7-8 (1§ 17, 22).

20056/1901013.1 12 RESPONDENT'S MOTION
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affairs and 1o "investigate and being an action seeking Lo hold Debtor's whollv-owned
corporations liable for the debtor's obligations as the alter cgus/continuations of the Debtor.”

Also at issue in the pending bankruptey action is whether Mr. Stoller's alleged entitics
have actually conducted any bona fide business operations at all. In an effort to cxplain the lack
of sales records and other documentation for his purported companies, and in an effort to avoid
paying creditors by pleading poverty, Mr. Stoller stated to the current Chapter 13 Jrustee and to
the Pure Fishing claimants that “neither he nor his business entifies makes or sells any
product' und that "he has not had a real business selling products since the family sporting
gnods import business closed in the late 1980

That position is contrary to core claims made by Petitioner and Mr. Stoller in connection
with these proceedings. The Petition alleges use of the claimed common law mark "on sporting
goods products."** The Motion for Summary Judgment asserts that Petitioner has been using the
asserted "Google" mark "on a broad range of products and services," and Mr. Stoller's
accompanying declaration contends that "Central Mfg. Co." has been sclling "sporting goods
products including tennis rackets" using it. Alsp contrary to his claims in the bankruptey action,
Mr. Stoller has repeatedly claimed that one or more supposed Stoller-related entities "have been
using the similar mark GOOGLE for many years,” ostensibly "SINCE 1981 %

The bankrupicy case remains pending, and the Bankruptcy Court currently has set the

Motion to Convert for an evidentiary hearing beginning on July 12, 2006.37

¥ Id., Exh. 12, at pages 15-16 (79 43- 44).

* 1d., Exh. 13, at page 5 (emphasis added).

% Petition for Cancellation, § 4,

% Zeller Dec., Exh. 4 (capitalization in original),
3 1d., Exhs. 14 and 15,

20036/1901013. | 13 RESPONDENT'S MOTION
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Areument

L. PETITIONER'S MOTION FOR SUMMARY JUDGMENT SHOULD BE

STRICKEN FOR VIOLATION OF RULE S6(A).

Petitioner's motion for summary judgment should be stricken because it was filed in
violation of the Federal Rules. Federal Rule of Civil Procedure 56(a) provides: "A parly seeking
to recover upon a claim . . . may, at any time gffer the expiration of 20 dayy from the
commencement of the action ... move . ., . for a summary judgment in the party's favor upon all
or any part thereol." (Emphasis added.)

Notwithstanding the Rule's plain language, Petitioner filed a summary judgment motion
on May 15, 2006, in an apparent gambit to evade scrutiny of its fatal lack of capacily and lack of’
standing. Because that was only seven days after the Board had instituted this cancellation
proceeding on May 8, 2006, Petitioner's premature filing should be stricken for its violation of

the Federal Rules. See, e.g., Local Union No. 490, United Rubber, Cork, Linoleum & Plastic
Workers of America, AFL-CIO v. Kijrkhill Rubber Co., 367 F.2d 956, 958 (9th Cir. 1966)

{affirming rejection of summary judgment motion based on inter alia Rule 36(a) because motion
was prematurely filed less than twenty days afier commencement of the action).*®

II.  THE BOARD SHOULD SUSPEND THIS PROCEEDING UNTIL THE FINAL

DISPOSITION OF THE PENDING CIVIL ACTIONS.
The Board also should suspend this cancellation proceeding pending the final resolution

of the Pure Fishing civil action and Mr. Stoller's bankruptcy case. The Board’s usual practice of

# Even if Federal Rule 56{a)'s twenty-day bar were to be measured from when the Petition was
deemed "filed" with the Board on May 1, 2006, the Motion for Summary Judgment still was
filed less than twenty days after that time and thus still violates the Federal Rules.

20056/1901013.1 ' 14 RESPONDENT'S MOTION
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staying its proveedings pending the outeome of a court action that may have a bearing on the
issues before the Board, as is the situation here, is codilied at 37 C.F.R. § 2.117(a):
Whenever it shall come to the attention of the Trademark Trial and Appeal Board
that a party or parties o a pending case arc engaged in a civil action or another
Board proceeding which may have a bearing on the case, proceedings before the
Board may be suspended until termination of the civil action or other Board
preceeding,
See also Trademark Trial and Appeal Board Manual of Procedure ("TBMP") § 510.02(a)
(*|ojrdinarily, the Board will suspend proceedings in the case before it if the final determination

of the other proceeding will have a bearing on the issues before the Board.™); accord The Other

Telephone Co. v. Connecticut Nat'] Telephone Co.. Inc., 18] U.S.P.Q. 779, 781-82 (Comm’r of

Patents 1974); Townley Clothes, Inc. v. Goldring, Inc., 100 U.S.P.Q. 57, 58 (Comm’r of Patents
1933) (“it is deemed the sounder practice to suspend the [Trademark] Office proceedings
pending termination of the Court action.™).

First, the pending Pure Fishing civil action, quite clearly, may have a bearing on these
proceedings, including as to Petitioner's alleged capacity and standing. Mr. Stoller has claimed
here that Ceritral Mfg. Co. is a "Delaware Corporation” and "hold[s] common law rights in an{d]
to the mark Google" which Petitioner asserts in this cancellation proceeding, Abundant evidence
indicates that Mr, Steller's representations are false, including by way of the District Court's
finding that "Central Mfg. Co." is not a Delaware corporation, does not have capacity to institute

legal proceedings and indeed does rot even exist. As the District Court stated, "Central Mfg. Co.

20056/1901013.1 15 RESPONDENT'S MOTION
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was not an independent corporate entity,” bun instead the "false name’ of a non-existent entity
devised by Mr. Stoller 1o enable and coneeal his fraudulent assertion ol trademark rights.

That ruling is highly material 1o this cancellation proceeding. In comsidering the Petition
for Cancellation (as well as the summary judgment motion). the Board necessarily will have w
determine whether "Central Mfg. Co.” even cxists. including whether it is a juristic person
capuble of bringing this proceeding and capable of holding purported rights as claimed in Mr,
Stoller's conclusery declaration submitted on summary judgment. Sec 15 U.S.C. § 1127 (juristic
person is a "firm, corporation, union, association or other organization capable of suing and
being sued in a court of law."); 37 C.F.R. § 2.111; TBMP § 303.02 (allcgedly juristic party not
meeting definition of "person” under section 1127 "does nol have legal standing to own a mark

orfile... apetition for cancellation); sec also PB Farradyne, Inc. v. Peterson, 2006 WL 132182,

*5 (N.D. Cal. 2006) {dismissing d/b/a on ground that it does not constitute "a separaic legal

entity capable of being sucd"); E.D. Bullard Co. v. Gentex Corp., 168 U.S.P.Q. 602, 603

(T.T.A.B. 1970) (no standing to oppose where the opposing party is only loosely connected with
an independent legal entity that owns the mark relied upon by opposer).”® Those issues arc
inextricably intertwined with the ongoing Pure Fishing civil action. If the final determination of

the Courts is that no such entity as "Central Mfg, Co." exists as the Pure Fishing District Court

¥ The Board, more than once, has had to dismiss proceedings instituted by Mr. Stoller and his
purported entities because they lacked standing. Stoller v. Ponce, 2004 WL 188197, *6-7
(T.T.A.B. 2004), aff'd, 113 Fed. Appx. 403 (Fed. Cir. 2004) (opposition dismissed becausc
opposer did not provide any admissible evidence to demonstrate standing); Central Mfg. Inc. v.
Astec Indus., Inc,, 2003 WL 22408336, *10 (T.T.A.B. 2003) (opposition dismissed because
opposer did not prove ownership of any of the pieaded registeations or common law rights in the
mark at issue in order to establish standing); Stoller d/b/a Central Mfp. and Central Mfg. Co. v.
Sutech U.S.A., Inc., 2005 WL 2985568, *4 (T.T.A.B. 2005) (opposition dismissed because
opposers did not establish "use of the pleaded marks nor ownership of any validly subsisting
federal registrations" in order to demonstrate standing).

20086/1901013.1 16 RESPONDENT'S MOTION
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held. or even if’ the Courts deem "Central Mfg, Co." 10 be the d/b/a ol another company.™ then
the Petition for Cancellation fails. In short, whatever the outcome of the civil courts’
determination s to the status and capacity of "Central Mig. Co." it will have a material bearing
on this proceeding,

The Bankruptey Court proceedings likewise may have a bearing on these issues. As
evidenced by the Motion to Convert, potential matters that are before the Bankruptcy Court
include the status of various alleged Stoller-related businesses, including the alleged existence of
"Central Mig. Co.." and the nature of M, Stoller's relationship lo them. The Bankruptcy Court
alsa is hearing a motion sccking the appointment of an independent Trustee to investigate and/or
take control of Mr. Stoller's alleged companics. Plainly, the Bankruptcy Court's determinations
on such issues also may have a bearing on the existence, capacily and alleged rights of "Central
Mig. Co." -- the claimed mark owner in this procecding —~ and/or "Central Mig. Co. (Inc.)" -- the
claimed Petitioner here.’

Second, and independently, at issuc in the Bankruptcy Court action is whether M.

Stoller's alleged entities have made any sales or conducted any bona fide business operations,

As shown in detail above, because it suits his purposes in the bankruptcy to contend that his

" While another entity called Central Mfg, Inc. perhaps might actually be incorporated and
exist in some capacity, it is not named as the Petitioner in this cancellation proceeding, and the
Pure Fishing Court as quoted above rejected the argument that Centra] Mfg, Co. was a lawful
designation for or d/b/a of Central Mfg. Inc. In any event, as noled above, d/b/a’s are not juristic
persons capablc of owning trademark rights or bringing Board proceedings.

Any protest by Petitioner that it is not named as a party to the bankruptcy case would be
unavailing. Indecd, based on the position that Stoller and his alleged companies took in the Pure
Fishing case, the Court found that "the relationship between Mr. Stoller and his wholly-owned
Corporate” entities warranted staying the entire Pure Fishing case pending the conclusion of the
bankrupicy case, even though those entitics were not formal parties to the bankruptcy, Zeller
Dec., Exh. 20 (Order of Feb. 3, 2006).

20055/1901013.] 17 RESPONDENT'S MOTION
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companics have no assets whatsoever, Mr. Stollk has been claiming that "neither he ror his
business entities makes or selis any product” and that "he has not had a real business selling
praducts since the family sporting goods tmport business closed in the late 1980%." That issue
betore the Bankruptey Court has direet bearing, of course. on Petitioner's allepations here 1o have
been using "Google" as a common law mark. Indeed, Mr. Stoller's position in the bankruptey is
diametrically opposed 1o the assertions he has made in this proceeding.  This includes, al a
minimum, the Petition's allegations of use of the asserted mark "on sperting goods products;” the
Motion for Summary. Judgment's contention that Petitioner has been using it "on a broad range of
goods and services;" Mr. Stoller's declaration that "Central Mig. Co." has been selling "sporting
goods including tennis rackets” using "Google;" and Mr. Stoller's allegations that ene or morc of
his other alleged cntities "have been using the similar mark GOOGLE for many years,"*

Third, and independently, both the Pure Fishing suit and Mr. Stoller's bankruptey action
may have a bearing on whether Mr, Stoller is entitled (o represent Petitioner in these
proceedings. Under 37 C.F.R. § 10.14(e), Mr. Stoller would be entitled to represent Petitioner,
Central Mfg. Co, (Inc.), only if he "is an officer" of that entity. As noted, however, Petitioner

Central Mfg. Co, (Inc.) does not appear to be a lawfully subsisting entity and, most certainly, is

“ Nor can Petitioner's recent claims (beginning on June 11, 2006) to have filed an ITU
application serve 1o avoid suspension, As the authorities previously cited in the text make clear,
if Petitioner lacks capacity, then it cannot bootstrap any rights based on the filing of an
application that it likewise it has no capacity to file or own in the first instance. Furthermore, the
issues joined in the Bankrupicy Court -- including M, Stoller's assertions that none of his
companies conduct actual business operations and have not done so since the 1980’s — plainly
have a bearing in this proceeding on the issue of whether Petitioner's purported intent to use is a
bona fide one. Plainly, if an applicant lacks a bona fide intention to use the mark in commerce
on the goods or services specified in the ITU application, such application is invalid. See
Commodgre Electronies Ltd. v. CBM Kabushiki Kaj » 26 U.5.P.Q.2d 1503 (T.T.A.B. 1993);

Salacuse v. Ginger Spirits. Inc., 44 US.P.Q.2d 1415 (T.T.A.B, 1997).

20056/1991013.1 18 RESPONDENT'S MOTION
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ot 2 Delaware corporation as claimed by Mr. Stoller. Nor did Mr. Stoller disclosures to the
Bankruptcy Court state that he was an olficer of Central Mf. Co. {Inc.). The only entity he so
listed with “Central” in is name was the purported entity the Pure Fishing Court held was non-
existent.  Based on the Pure Fishing District Court's ruling and other evidence discussed
previously, Mr. Stoller docs not appear to have any legitimate ground for participating in this
proceeding on behalf of cither "Central Mig. Co." ot "Central Mfg. Co. (Inc.)."*

Both the Pure Fishing civil action and the bankruptcy case remain pending. See Central
Mfg. Co. v. Surgical Navigation Technologies, Inc., No. 91 167658, Order of January 31, 2006
(attachcd as Lixh. 2 to Zeller Dec.), at 2-3 {discussing interlocutory status of Pure F, ishing case in
suspending Board proceeding brought by "Central Mig. Co." because of civil action's potential

bearing on standing issucs); see also Zeller Dec., Exh. 19 (Pure Fishing docket shect); id., Exh.

15 (Bankruptcy Court docket sheet). Because those civil actions may have bearing on this
cancellation proceeding in multiple respects — including on the threshold issues of Petitioner's
capacity and standing - the most logical and efficient course of action is for the Board to
suspend consideration of the Petition (including Petitioner's premature Motion for Summary

Judgment in the event the Board decides not to strike it) until the civil actions are fully resolved.

“ Furthermore, the Bankruptcy Court has been asked to decide whether a Chapter 7
Trustee/liquidator should investigate and potentially take control of Mr. Stoller's companies and
financial affairs. In such an event, Mr. Stoller no longer would be "authorized to represent” any
entities that do, in fact, turn out 1o exist unless the Trustee permits it. See 37 C.F.R. § 10.14
{requiring non-lawyer representing a party before the Board to be an "officer” of the corporation
and be "authorized to represent" it).

200561901013, 19 RESPONDENT'S MOTION
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IN. IN THE _EVENT THAT THE REQUESTS UNDER RULE 56{A) AND TO

SUSPEND ARE DENIED, REGISTRANT SHOULD BE GRANTED AN EXTENSION OF

TIME FOR ITS SUBSTANTIVE OPPOSITION TO THE SUMMARY JUDGMENT

MOTION.

If the Bourd's denics Registrant's request 10 strike Petitioner's Motion for Summary
Judgment under Rule 56(a) and 1o suspend this proceeding, Registrant respectfully asks that it be
given a period of 14 days from any such disposition to provide a substantive opposition 1o
Petitioner's Motion.,

The Beard grants requests for extensions of time where there is good cause. Fed. R. Civ.
P. 6(b}1). Good cause exists here because providing an extension of time for Registrant to file a
substantive response to Petitioner's Motion will help prescrve the resources of, and avoid
potentially unnecessarily burdening, the Board and the Registrant. In responding to the
substance of the Motion — including in addressing Petitioner's argument that Registrant's
GOOGLE mark has become generic for International Class 42 goods -- Registrant necessarily
will be introducing voluminous evidence showing that Petitioner's allegations with respect to the
relevant public's perception of the mark GOOGLE are not correct. See generally H. Marvin

Ginn Corp. v. Int'l Assoc. of Fire Chiefs, Inc., 228 U.8.P.Q. 528, 530 (Fed. Cir. 1986) (one step

in determining whether mark is generic for a genus of goods or services at issue is whether the
term is “understood by the relevant public primarily to refer to that genus of goods or
services[.]"). Compiling and submitting such cvidence to the Board for consideration at this
juncture would turn out to be a substantial waste of the time and resources of the Board and the

Registrant if the Board grants the requests under Rule 56(a) and/or to suspend this proceeding.

20056/1901013.1 20 RESPONDENT'S MOTION
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Indeed. fthng a substantive response to Petitioner’s Motion would defeat the purpose of
Registrant's instamt motion under Rule 56(a) and 1o suspend this proceeding and reward
Petitioner for bringing a motion that was improper in the first instance under the Federal Rules,™

Moreover, this altemative request for an enlarpement ol time is not necessitated by
Registrant's own lack of diligence or unrcasonable delay in taking the required action during the
allottcd time. This request is both being made before the time that Registrant's substantive
response is duc and is being brought reasonably promptly in this proceeding, particularly in light
of the investigation into the records of the Pure Fishing case and the bankruplcy proceeding that
was nccessary 1o present this motion, Nor can Petitioner claim prejudice.  Not only did
Petitioner articulate none when asked to consent to an exiension, but Petitioner recently moved

to file an Amended Petition in which Petitioner stated that this proceeding "is in its infancy."®’

* Not allowing an extension under such circumstances additionally would reward Petitioner for
its unreasonable actions in connection with this motion. To avoid burdening the Board with this
motion under Rule 56(a) and with the issue regarding scheduling on the summary judgment
motion, Registrant wrote Petitioner to determine whether it gither would voluntarily withdraw
the Mofion for Summary Judgment which was filed prematurely in violation of Rule 56(a) or,
alternatively, agree o an extension of time until afier the request to suspend was decided. Zeller
Dec., Exh. 21. Registrant, however, outright refused without discussion or meaningful
explanation. Id., Exh. 22. In fact, Registrant's counsel's efforts to obtain Petitioner's cooperation
- sought simply to dvoid burdening the Board with motions that should have been unnecessary
-- were grected with a slanderous, abusive Internet posting by Stoller. 1d., Exh, 23, As
Petitioner's misdescription of Registrant's request in that posting shows, Petitioner made no
reasonable effort to understand, let alone consider in good faith, Registrant's requests. It also
regrettably evinces the type of unprofessional conduct by Petitioner and Stoller that the Board
and the Courts have repeatedly condemned them for. E.g., 8 Indus. and Central Mfg. v. JL,
Audio, Inc., 2002 WL 31651761, at *4-5 & n. 11 (T.T.A.B. 2002) (finding that Petitioner and
Stoller had violated Board's prier admonitions that they conduct themselves with appropriate
“decorum” and refrain from "personal attacks whether it be directed towards counsel, a party, or
Board employee.").

 Petitioner's Motion T Amend The Petition for Cancellation, dated June 13, 2006, at page 1.

200S6/1901013.1 21 RESPONDENT'S MOTION

L 252 ERGIE



Case 1:07-cv-385 Document 22-24  Filed 02/12/2007 Page 1 of 34

EXHIBIT 23



Case 1:07-cv-385  Document 22-24 _Filed 02/12/2007 _ Pa e2 f34
Case 1:04-cv-03042 Document 96  File 09/36/2(405 Page g

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

SPORTS INTERNATIONAL, INC.

EASTERN DIVISION
CENTRAL MFG. CO., STEALTH )
INDUSTRIES, INC., and LEQ STOLLER )
)
Plaintiffs, )
)} No. 04 C3049
V. )
GEORGE BRETT & BRETT BROTHERS ) HONORABLE DAVID H. COAR
)
)
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

Before this Court are the parties® cross-motions for summary judgment on Plaintiffs’
claims of trademark violation, request for preliminary and permanent injunctions against
Defendant, 15 U.S.C. § 1116, Lanham Act violations, 15 U.S.C. § 1125(a), and Illinois
Deceptive Trade Practices Act, 815 ILCS 510/1 et seq. For the reasons set forth below,
Plaintiffs’ motion for summary judgment is denied; and Defendant’s motion for summary
judgment is granted. This Court hereby cancels Plaintiffs’ ‘249 Registration.

L BACKGROUND

Plaintiff Leo Stoller and his stable of corporate entities are no strangers to the legal
system and are particularly familiar with the courts in this district. Indeed, as several judges
(including this one) have previously noted, Stoller appears to be running an industry that
produces often spurious, vexatious, and harassing federal litigation. See, e.g., S Indus., Inc. v.

Stone Age Equip., Inc., 49 U.S.P.Q. 2d 1071 (N.D. Ill. 1998) (Castillo, J.} (Stoller spawned

14
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“litigation lacking in merit and approaching harassment”); S Indus., Inc. v. Hobbico, 940 F,
Supp. 210, 211 (N.D. I1l. 1996) (Shadur, J.) (Stoller “appears to have entered into a new
industry—that of instituting federal litigation”). Unlike a public corporation, which would be
accountable to its shareholders, Stoller’s corporate entities appear impervious to Stoller’s
repeated losses in federal courts in this district and beyond. A search of the court filing system
discloses that Plaintiff and one or more of his corporate entities have been involved in at least 49
cases in this district alone.! Of these, at least 47 purport to involve trademark infringement. At
least 13 of these cases have been reported in online legal databases such as LEXIS and Westlaw.
No court has ever found infringement of any trademark allegedly held by Stoller or his related
companies in any reported opinion. In fact, courts in this district have ordered Stoller or his
corporate entities to pay defendants’ attorneys’ fees and costs in at least six reported cases. S
Indus., Inc. v. Ecolab Inc., 1999 WL 162785 (N.D. IIl. Mar. 16, 1999) (Gottschall, J.); S Indus.,
Inc. v. Stone Age Equip., Inc., 12 F. Supp. 2d 796, 798-99, 819-20 (N.D. 111. 1998) (Castillo, J.);
$ Indus., Inc. v. Centra 2000, Inc., 1998 WL 157067 (N.D. Ill. Mar. 31, 1998) (Lindberg, 1.},
aff'd by 249 F.3d 625, 627-29 (7" Cir. 2001); S Indus., Inc. v. Diamond Multimedia Sys., Inc.,
991 F. Supp. 1012 (N.D. I1l. 1998) (Andersen, 1.); S Indus., Inc. v. Diamond Multimedia Sys.,
Inc., 17 F. Supp. 2d 775 (N.D. I1l. 1998) (Andersen, 1.); S Indus., Inc. v. Diamond Multimedia
Sys., Inc., 1998 U.S. Dist. LEXIS 14470 (N.D. Ill. Sept. 10, 1998) (Andersen, 1.); S Indus., Inc.
v. Kimberly-Clark Corp., 1996 U.S. Dist. LEXIS 9567, at *3-*4 (N.D. Ill. July 1, 1996) (Shadur,
1.); S Indus., Inc. v. Hobbico, Inc., 940 F. Supp. 210, 212 (N.D. IIl. 1996) (Shadur, J.). The

present case bears all the hallmarks of a typical Leo Stoller trademark infringement suit.

' See Appendix 1 at the end of this opinion.
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Stoller’s trademark infringement lawsuits typically arise in the following way. An entity
markets a product that bears some version of the name “Stealth” or has a description pertaining
to “stealth”-like qualities. Plaintiffs send what Stoller deems a cease-and-desist letter to the
alleged infringer, along with an offer to “license” the “Stealth” mark. If the alleged infringer
refuses to agree to Plaintiffs’ license demands or to cease using “Stealth,” then Plaintiffs bring a
trademark infringement suit.

The sheer number of cases Plaintiffs have filed in this district raise serious questions
about Plaintiffs’ and Plaintiffs’ counsel’s good faith. In fact, several courts in this district have
noted explicitly that Plaintiffs deal in meritless claims and bad faith litigation. See, e.g, Stone
Age Equip., 12 F. Supp. at 798,

Defendants

Plaintiffs’ present dispute is with Brett Bros. Sports International, Inc, and George Brett
(collectively “Brett Bros.”). Brett Bros. is a Washington corporation with its principal place of
business in Spokane, Washington, George Brett, a 1999 Baseball Hall of Fame inductee, has
been president of the corporation since June 2001. Since 1997, Brett Bros.? has been

manufacturing and selling baseballs, baseball bats, baseball gloves, and other baseball related

* Brett Bros. was started in April 1997 as Tridiamond Sports, Inc., by Joe Sample and
several other individuals. Tridiamond began manufacturing and selling three models of wooden
baseball bats, the Mirador, the Stealth, and the Bomber. Tridiamond formed a relationship with
former Major League baseball player and Baseball Hall of Fame inductee George Brett, and his
brothers Ken, John, and Robert Brett, all of whom have played baseball professionally. The Brett
brothers purchased a 50% interest in Tridiamond, after which the company changed its name to
Brett Brothers Bat Company. Subsequently, in recognition of the fact that company had
expanded to a full line of baseball-related products and had customers around the world, the
company changed its name again, to Brett Brothers Sports International, Inc. George Brett is
currently the president of Brett Bros., and Joe Sample and Robert Brett are the vice-presidents.
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accessories throughout North America and overseas. Specifically, Brett Bros. manufactures and
sells eight different models of wooden baseball bats that are used from Little League Baseball to
Major League Baseball and at all levels in between. One of the Brett Bros. most popular bat
models is the Stealth baseball bat. Both the Little League Baseball Association and the National
Coliegiate Athletic Association have recognized the Brett Bros.” Stealth bat as approved
equipment. Brett Bros. currently sells its bats, including the Stealth model bat, through retail
outlets and directly to consumers over the internet. Brett Bros. registered the domain name

<http://www.brettbats.com> on May 14, 1999, and hosts a website at that domain to advertise

and sell its baseball related products, including the Stealth bat, (Def.’s L.R. 56.1(a), Ex. D).

Brett Bros.” first documented sale of its Stealth bat occurred on July 13, 1999, when it
sold twelve Stealth bats to Tim Nolan of Pro-Cut in Rockford, Illinois. (Def.’s L.R. 56.1(a), Ex.
D; Ex. H). Since 1999, Brett Bros. asserts that it has sold over 25,000 Stealth bats to vendors,
distributors, the NCAA, educational institutions, and private individuals through its website, and
phone, fax, tradeshow, and third-party sales. (Def.’s L.R. 56.1(a), Ex. D).
Plaintiffs

Plaintiff Central Manufacturing, Inc. (which also does business as Central Manufacturing
Co.} is a Delaware corporation with its principal place of business in Chicago, 1llinois. Plaintiff
Stealth Industries, Inc. is also a Delaware corporation with its principal place of business in
Chicago. Plaintiff Leo D. Stoller is the president and sole shareholder of both Central
Manufacturing and Stealth Industries, in addition to several other corporate entities including S
Industries, Inc., and Sentra Manufacturing. Central is also the owner of Rentamark.com, a

service mark used as a licensing agency through which Plaintiffs enter licensing agreements with
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third-party entities or corporations for use of their marks on a wide array of products. Plaintiffs
assert that Central Manufacturing Company has become the registrant and/or assignee of 33
federally registered Stealth or Stealth formative marks.” (Pls.” Summ. J. Br,, at 2.) In their
summary judgment brief, Plaintiffs contend that “Plaintiffs’ use of the mark STEALTH as a
trade name, ‘house’ mark, and service mark began in 1981 and has continued until the present.”
(Pls.” Summ. J. Br., at 6.) In addition, they provide 51 alleged licensing or settlement agreements
between one of Leo Stoller’s companies and a third-party for use of the word “Stealth” on
products ranging from hand tools to make prosthetic limbs to construction consulting services to
track lighting.
Present Dispute

In their Amended Complaint, Plaintiffs assert that they are “engaged in the business of
marketing, promoting, licensing and selling in interstate commerce a broad range of goods....”
(Am, Compl,, § 7). In addition, Plaintiffs allege that they have been using the word “Stealth” as a
trade name and trademark to identify their products and businesses continuously since at least
1982. (Am. Compl. § 8). On October 5, 2004, pursuant to Rule 34 of the Federal Rules of Civil
Procedure, Brett Bros. issued document production requests to Plaintiffs, requiring them to
produce “any and all documents showing the volume of sales for goods (including, but not
limited to baseball bats, baseballs, or any other sports equipment) bearing Plaintiffs’ alleged
mark ‘Stealth’.” Plaintiffs failed to respond. On January 4, 2005, this Court entered an order
requiring Plaintiffs to comply with all outstanding discovery requests by January 25, 2005,
Plaintiffs again failed to comply and did not produce any documents by the deadline. Plaintiff

Leo Stoller appeared for his deposition on February 8, 2005, and stated that he possessed
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invoices for baseball bats, but failed to produce any of those documents then or subsequently.
Instead, he produced a softball and a piece of paper he alleged was an advertising flyer for a
“Stealth basebatll.” (Stoller Dep., at 34-35). Stoller testified at his deposition that he has sold
baseball bats to Montgomery Wards, Venture, Lucky Jemeo, Zayre’s, Ames, Service
Merchandise, Best Products, Sports Mart, Brown’s Sporting Goods, Walmart and Sears stores.
Further, he stated that he has invoices for baseball bats from these alleged customers, but did not
produce them at his deposition or at any other time. In addition, he alleged he has purchase
orders from other customers for “Stealth” baseball bats; he has not produced those purchase
orders either at any point in this litigation.

On February 11, 2005, Stoller provided Brett Bros.” counsel with documents he
characterized as “sales records,” purporting to show that Plaintiffs actually sold baseball bats
bearing the mark Stealth. The documents included a “Stealth Brand Baseball Sales™ document,
consisting of a listing of yearly “sales” figures with no itemization or breakdown; a “Sales Quote
Sheet” addressed to Best Products and dated January 15, 1988; a “Sales Quote Sheet” addressed
to Venture Stores and dated February 11, 1991; a “Sales Quote Sheet” addressed to F.W.
Woolworth and dated January 10, 1994; and a “Sales Quote Sheet” addressed to Montgomery
Wards and dated December 3, 1997. These alleged records do not reflect any actual sales of any
products, nor any orders for any products. In his deposition, Stoller testified that he “[didn’t]
know the exact quantity of sales to each [customer]” and that he didn’t “know the dollar figure”
of any sales. He could not remember when he allegedly sold bats, but testified that he sold
approximately $10,000 worth of bats, a figure “that comes from [his] memory.” (Stoller Dep., at

197-99, 211-13).
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On February 23, 2005, at a document inspection, Stoller produced a printout of a
spreadsheet which he claimed showed sales some of Plaintiffs’ Stealth-branded products
between 1988 and 2003. Stoller contends that the spreadsheet does not reflect the sales of its
alleged licensees’ “Stealth” products during that time period. The sales spreadsheet shows that
baseball bats were not included in the list of sporting goods bearing the mark “Stealth” and
purportedly sold by Plaintiffs during the period from 1988 to 2003,

Plaintiffs’ Trademark Registrations

On August 29, 1984, Stoller, then doing business as Sentra Sporting Goods U.S.A. Co.,
filed Registration No. 1,332,378 (“the ‘378 Registration™) with the United States Patent and
Trademark Office (the “US PTO”) for “Sporting goods, specifically, tennis rackets, golf clubs,
tennis balls, basketballs, baseballs, soccer balls, golf balls, cross bows, tennis racket strings and
shuttle cocks.” The ‘378 Registration does not include baseball bats. On February 9, 2001,
Plaintiff Central Manufacturing filed Registration No. 2,892,249 (“the ‘249 Registration”) with
the US PTO for “Baseball, softball, T-ball bats.” The ‘249 Registration lists a first use date of the
Stealth mark for baseball bats as January 3, 2001.

Alleged License Agreement With Easton

In their Amended Complaint, Plaintiffs contend that they licensed the ‘378 Registration
to Jas. D. Easton, a wholesaler of sporting equipment, including baseball-related equipment.
Plaintiffs produced what they allege is a “Stealth Trademark License Agreement” (“the Easton
Agreement”), entered into by RENTAMARK.COM, as the licensor, and Jas, D. Easton, as the

licensee, on June 3, 2003. Stoller contends that RENTAMARK.COM is a sérvice mark,
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Registration No. 2,371,075, owned by Central Mfg. Co.? Neither RENTAMARK.COM nor Jas.
D. Easton is a Plaintiff in this action. Furthermore, none of the named Plaintiffs in the instant
case were included as parties to the Easton Agreement. Stoller, however, maintains that Central
Mfg. Co., as the alleged owner of the service mark Rentamark.com, was a party to the Easton
Agreement, but has failed to produce evidence that supports his characterization of the
relationship between Central Mfg. and Rentamark.com,

Plaintiffs state that they learned of Defendants’ allegedly infringing use of the Stealth
mark on baseball bats in early 2004 and brought the instant suit. Presently before this Court are
both Plaintiffs’ and Defendants’ motions for summary judgment.

II. STANDARD OF REVIEW

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.”
FED.R.C1v.P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986); Lucas v. Chicago
Transit Auth., 367 F.3d 714, 720 (7" Cir. 2004). A genuine issue of material fact exists for trial
when, in viewing the record and all reasonable inference drawn from it in a light most faverable
to the non-movant, a reasonable jury could return a verdict for the non-movant. Anderson, 477
U.S. at 248. The movant bears the burden of establishing that there is no genuine issue of
material fact remaining in dispute. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hedberg

v. Indiana Bell Tel. Co., 47 F.3d 928, 931 (7" Cir. 1995). If the movant meets this burden, the

* Plaintiffs included a declaration by Leo Stoller in their responsive L.R. 56,1(b)
materials, to which a copy of the Rentamark.com registration was allegedly attached. No such
attachment was included with the materials filed before this Court.
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non-movant then must set forth specific facts that demonstrate the existence of a genuine issue
for trial. FED.R.CIV.P. 56(¢); Celotex, 477 U.S. at 324. Rule 56(c) mandates the entry of
surmary judgment against a party “who fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and in which that party will bear the burden
of proof at trial.” Celotex, 477 U.S. at 322. A mere scintilla of evidence in support of the non-
movant’s position is not sufficient to defeat a summary judgment motion, Rather, the non-
movant must provide evidence that would enable a reasonable jury to find in favor of the non-
movant. Anderson, 477 U.S. at 250.

On cross-motions for summary judgment, the traditional standards for summary
judgment apply and each movant must individually satisfy the Rule 56 requirements. Blum v.
Fisher and Fisher, Attys at Law, 961 F. Supp. 1218, 1222 (N.D. IIl. 1997). Thus the Court wili
consider the merits of each cross-motion separately and draw all reasonable inferences and
resolve all factual uncertainties in favor of the non-movant,

Before analyzing any of the arguments, this Court must remind the parties that statements
of fact are exactly what the name suggests: statements of fact, not argument. Throughout their
Local Rule 56.1 filings of “fact,” both parties engage in extensive and highly improper legal
argument. Although strongly tempted to strike all the pleadings and order the parties to submit
filings that accord with the rules and the local rules of this District, this Court, in its discretion,
will simply disregard all the inappropriate legal arguments raised in the statements of fact. See
Malec v. Sanford, 191 F.R.D. 581 (N.D. Ill. 2000) (setting forth clearly and concisely the

pleading requirements under Rule 56 and Local Rule 56.1).
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III. ANALYSIS

A, Defendants’ Motion for Summary Judgment

Defendants move for summary judgment because they allege that Plaintiffs* cannot
produce evidence to support their claim that they have senior user trademark rights in the world
“Stealth” on baseballs or baseball bats. Even if Plaintiffs do have a trademark on “Stealth” for
baseball goods, Defendants contend that Plaintiffs abandoned the mark with no intent to resume
use or, if this Court does not find the mark abandoned, that there is no likelihood of confusion
between Plaintiffs’ usage and Defendants’ products. Finally, Defendants seek cancellation of
Plaintiffs’ ‘249 Registration on the ground that Brett Bros. undisputedly had prior use of the
mark “Stealth” for baseball bats.

1. Federal Trademark Claims

In a trademark infringement action, “the plaintiff must demonstrate: (1) the validity of its
trademark; and (2) the infringement of that mark.” Platinum Home Morigage Corp. v. Platinum
Fin'l Group, Inc., 149 F.3d 722, 726 (7" Cir. 1998).

a. Validity of Plaintiff’s Trademark

A trademark registration “is admissible into evidence to establish registrant’s rights on a
prima facie basis but ... an opposing party may prove any legal or equitable defense ... which
might have been asserted if the mark had not been registered.” Union Carbide Corp. v. Ever-

Ready, Inc., 531 F 2d 366, 378 (7" Cir. 1976). Defendant Brett Bros. claims that Plaintiffs do

* This Court notes that Plaintiffs provide only a conclusory statement of standing for each
named Plaintiff. With respect to plaintiff Stealth Industries, Inc., standing is not clearly
established. For the purposes of these summary judgment motions only, this Court will assume
that the three plaintiffs have standing. This Court makes no finding as to standing at this time,
however.

-10-
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not own the mark “Stealth” for baseball goods because Plaintiffs cannot show actual use of the
mark in connection with an established, presently existing, and ongoing business. Zazi} Designs
v. L'Oréal, S.4., 979 F.2d 499, 503 (7® Cir. 1992) (“By insisting that firms use marks to obtain
rights in them, the law prevents entrepreneurs from resreving brand names in order to make their
rivals’ marketing more costly.”) Defendants point to Plaintiffs’ unsupported assertions or
unauthenticated evidence of small amounts of sales, the lack of invoices or receipts that would
evidence business transactions to demonstrate that Plaintiffs do not own “Stealth” for baseball
bats or baseballs. See S Indus., Inc. v. JI, Audio, Inc., 29 F. Supp. 2d 878, 887 (N.D, II. 1998).
Plaintiffs, by contrast, offer a copy of an Easton Sports catalog, which it contends demonstrates
that its alleged licensee was active in the baseball market. In addition, Plaintiffs provide “Sales
Quote Sheets” dating from 1988, 1991, 1994, and 1997. Finally, Plaintiffs provide a baseball and
an alleged advertising flyer. The law, however, is clear that “mere advertising and documentary
use of a notation apart from the goods do not constitute technical trademark use.” Powermatics,
Inc. v. Globe Roofing Prods. Co., 341 F.2d 127, 130 (C.C.P.A. 1965); see also Avakoffv. S. Pac.
Co., 765 F.2d 1097, 1098 (Fed. Cir. 1985). Other than testimonial evidence, Plaintiffs have
failed entirely to provide admissible evidence that they offered “Stealth” baseball items in the
market at any time. Plaintiffs produced a table of “Stealth Brand Baseball Sales™ between 1996
and 2003, but could provide absolutely no information to justify the lump sum “sales” figures
listed. There is no way for this Court to know that this alleged sales sheet bears any relation to
reality and is not simply something Plaintiffs generated on a home computer for the purposes of
this litigation. This spreadsheet is conclusory and, in any event, makes no attempt to itemize

sales by product description or type. Without documentation to show to whom the alleged sales

-11-
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were made or whether the goods involved were in fact “Stealth” brand, it is not valid evidence.
The alleged “Sales Quote Sheets” Plaintiffs claim they provided to various corporations between
1988 and 1997 are likewise inadmissible. They purport to be a list of various Stealth products
with corresponding prices. There is absolutely no evidence that these products ever existed
except as lines on a piece of promotional paper or that any of these corporations ordered even
one item from Plaintiffs. Moreover, these “Sales Quote Sheets” fail to rise above “mere
advertising of a product” and are insufficient to establish continuous use. 4vakoff, 765 F.2d at
1098. In short, Plaintiffs have failed completely to support their claim that they actually used the
“Stealth” mark in connection with an established, presently existing, and ongoing business prior
to Brett Bros. use of the word “Stealth” on baseball bats in 1999, This Court therefore finds that
Plaintiffs do not own the mark “Stealth” for baseballs or baseball bats.
2. Trademark Abandonment

Defendants allege that even if Plaintiffs once owned “Stealth” for use with baseball
related goods, they abandoned the mark after two decades of non-use with no intent to resume
use of the mark for any legitimate commercial purpose. Under the Lanham Act, a mark will be
deemed abandoned when its use is discontinued with an intent not to resume use. 15 U.S.C. §
1127. When not explicitly stated, the intent not to resume use can be inferred from the
circumstances of the case. Specifically, three consecutive years of nonuse serves as prima facie
evidence of abandonment. 15 U.S.C. § 1127. The statutory language clarifies that ““use’ of a
mark means the bona fide use of such mark made in the ordinary course of trade, and not made
merely to reserve a right in a mark.” Jd. Under the Lanham Act, Plaintiffs would have to be able

to show that they did not discontinue use of the mark for three or more consecutive years.

-12-
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Plaintiffs fail utterly in this regard. In fact, Plaintiffs did not produce any invoices, purchase
orders, cancelled checks, bank statements, or any other indicia of a commercial transaction
involving the sale of even one “Stealth” baseball-related product.®

At his deposition, Plaintiff Leo D. Stoller testified that he had sold baseball bats to at
least three retailers® and had purchase orders reflecting those sales. He could not remember the
quantity of bats sold, the dollar amount of the sales, or when the sales occurred, but stated that he
sold about $10,000 worth of bats between 1989 and 2003. He did not produce the alleged
purchase orders at any time in this litigation.” After his deposition, Stoller produced four “Sales
Quote Sheets” which purport to show “quotes” for various “Stealth” products to Best, Venture,
Woolworth, and Montgomery Ward for approximately $900 each. But as previously noted,
“quotes” do not suffice as evidence of sales or “bona fide use of [a] mark made in the ordinary

course of trade.” 15 U.S.C. § 1127. Moreover, these quote sheets contradict Stoller’s deposition

* Plaintiffs contend that Defendants’ failure to oppose Plaintiffs’ prior similar
registrations of the word “Stealth” for other purposes—a practice of dubious validity in
itself-means that Plaintiff should prevail even if Defendants establish abandonment, Plaintiffs
attempt to base this argument on Morehouse Manufacturing Corp. v. J. Strickland & Co., 407
F.2d 881 (C.C.P.A. 1969). The prior registration or Morehouse defense is inapplicable here, as
Defendants note, because it is an equitable defense “to the effect that if the opposer can not be
further injured because there already exists an injurious registration, [then] the opposer can not
object to an additional registration that does not add to the injury.” O-M Bread, Inc. v. U.S.
Olympic Comm., 65 F.3d 933, 938 (Fed. Cir. 1995). Here, Plaintiffs do not seek to register a
mark nor Defendants to oppose a registration. Instead, Defendants seek to demonstrate that
Plaintiffs have abandoned.

® The retailers Stoller identified were Montgomery Wards, Venture, and Best Products,
all of which have subsequently ceased operations.

" The failure to produce documents comes as little surprise, In his deposition testimony,
Stoller recounted that when he has no set practice for handling purchase orders or invoices.
Sometimes he generates them, sometimes he does not. Stoller also testified that he had no record
maintenance policy. He stated that he maintained records in banker boxes in his office but did
not know how many years® worth of records he had. Stoller Dep. at 174-79.

-13-
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testimony. The quoted amounts only amount to $3,321.60 worth of bat sales, instead of the
$10,000 claimed in Stoller’s deposition. Plaintiffs’ quote sheets also reflect $376.49 in baseball
sales between 1988 and 2003, but the “baseball sales sheets” claim $101,489 worth of “Stealth”
baseball sales in the same time period. Finally, the “baseball sales sheet” makes absolutely no
mention of baseball bat sales. In fact, given the near total dearth of documentary evidence
supporting Plaintiffs’ contentions of mark usage, it is far more reasonable to find that Plaintiffs’
actions amount to, at best, an attempt “merely to reserve a right in the mark” for baseless,
harassing litigation such as this. This Court finds that Plaintiffs abandoned the “Stealth” mark
with respect to baseballs before Defendants began to use it on baseball bats in 1999,
3. Likelihood of Confusion
Defendants assert that even if Plaintiffs own a “Stealth” mark for use with baseball bats,
there is no likelihood of confusion between Defendants’ products and Plaintiffs’ products. Thus,
Defendants contend that judgment should be entered in their favor.
B. Plaintiffs’ Motion for Summary Judgment
1. Trademark Infringement
Plaintiffs assert that because they registered the ‘378 Registration® on April 23, 1985,
and re-registered it on March 18, 1993, they have priority of use of the mark “Stealth” for
sporting goods, including baseballs and baseball bats. Specifically, Plaintiffs contend they are
the senior user of the mark for all baseball related products. Further, Plaintiffs claim that “nine of

the 33 STEALTH trademarks [Stoller] owns cover sporting goods products that closely relate to

® The ‘378 Registration encompasses “sporting goods, specifically, tennis rackets, golf
clubs, tennis balis, basketballs, baseballs, soccer balls, golf balls, cross bows, tennis racket
strings and shuttlecocks.”
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Defendants’ use of STEALTH with baseball bats.” (Pls.” Summ. J. br., at 7). Plaintiffs filed an
application for a trademark on baseball bats on February 9, 2001, providing a date of first use of
January 3, 2001. The US PTO granted that application as the ‘249 Registration, which Plaintiffs
registered on October 12, 2004, well after Plaintiffs filed the instant case. The Lanham Act
permits the registration of trademarks and the enforcement of registered marks, 15 U.S.C. § 1051
et seq. To show infringement, Plaintiffs must show that they (1) registered a trademark; (2)
which Defendants used in commerce without Plaintiffs’ consent; and (3) which created a
likelihood of confusion as a result. See § Indus., Inc. v. GMI Holdings, Inc., 1998 WL 67627, * 3
(N.D. IlL Jan. 30, 1998).

It is undisputed that Plaintiffs acquired a registration for the use of the word “Stealth”
with respect to baseballs in 1985 through the ‘378 Registration. It is equally clear that Plaintiffs
did not acquire a registration for the use of the word “Stealth” with respect to baseball bars until
October 2004. In addition, Plaintiffs have registered the word “Stealth” for use with a virtual
cornucopia of unrelated items, including microwave absorbing automobile paint, lawn
sprinklers, window locks, automotive tires, comic books, leather wallets and handbags, hunters’
scent camouflage, and orthodontic devices. (Pls.’ Summ. J. Br., at 1; Ex. CL1.)

This Court cannot find that Defendants’ use of the word “Stealth” with respect to
baseball bats violates section 1114 of the Lanham Act. 15 U.S.C. § 1114. Defendants began
selling bats through their website in 1999. Plaintiffs did not register the “Stealth” mark for use
on baseball bats until October 2004, after more than four years had elapsed. Thus, Defendants’

use of “Stealth” on its baseball bats in 1999 could not infringe Plaintiffs’ mark under § 1114.

-15-
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Plaintiffs contend that baseball bats are so “closely related” to baseballs that Defendants’
us¢ of the word “Stealth” on bats infringes Plaintiffs’ mark for baseballs. “Modern trademark
law prohibits use of a senior user’s mark not only on products that are in direct competition with
those of the senior use but also on products that are considered ‘closely related’ to the senior
user’s.” Sands, Taylor & Wood Co. v. Quaker Oats Co., 978 F.2d 947, 958 (7" Cir. 1992), cert.
denied, 507 U.S. 1042 (1993). A “closely related” product is one which could “reasonably be
thought by the buying public” to come from the same source or an affiliated source with the
owner of the trademark. Jd. Plaintiffs assert that baseballs and baseball bats are closely related
under this definition. The problem with Plaintiffs’ argument is that it assumes that they are the
senior user for baseballs, This Court finds otherwise,

In addition, Plaintiffs have provided no evidence that the public believes that the
Defendants’ products are manufactured by or otherwise affiliated with the Plaintiffs. The only
evidence Plaintiffs offer is unsupported testimony by Leo D. Stoller, president of Central
Manufacturing Co., that he has received queries from unidentified members of the public who
thought Defendants’ baseball products were affiliated with Plaintiffs. As with previous Stoller
lawsuits, Plaintiffs provide no documentary evidence to support these assertions or even to
demonstrate that such queries took place. See S Indus., Inc. v. GMI Holdings, Inc., No. 96 C
2232, 1998 WL 67627, at * 4 (N.D. IlL. Jan. 30, 1998). Plaintiffs fail to produce any sworn
testimony from consumers confused about the origin of Defendants’ baseball products.
Defendants, by contrast, produced sworn statements from several people with longstanding

involvement in the sport of baseball as coaches, former players, trainers, and baseball goods
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representatives, all of whom state that they had never heard of Plaintiffs or Plaintiffs’ alleged
products, (Nolan Decl., Hostetler Decl., Brett Decl.; Rice Decl.)

Ownership of a trademark is not based solely on registration. Goods also must be used in
commerce, meaning that the mark must be affixed to goods, containers, or documents associated
with the good, and when the goods are sold or transported in commerce. 15 U.S.C. § 1127. None
of Plaintiffs “evidence” establishes that any goods were actually sold or transported in
commerce. In fact, it is unclear whether Plaintiffs make any products. It is not clear whether the
baseball featured in Plaintiffs flyer is even for sale by Plaintiffs or whether any baseballs were
ever sold.

2. False Designation of Origin and Unfair Competition

Plaintiffs also allege that Defendants violated Section 1125(a) of the Lanham Act by
using the “Stealth” mark in false designation of their origin. 15 U.S.C. § 1125(a). Section
1125(a) sweeps more broadly than § 1114, which applies only to registered marks. Under
Section 1125(a), Plaintiffs who believe that another person’s use of the same mark will cause a
likelihood of confusion about the origin of the good may bring a civil action against that person.
15 U.8.C. § 1125(a)(1). To prevail, Plaintiffs must show that they have (1) prior ownership
rights in the mark; and (2) that Defendants’ use of the mark creates a likelihood of confusion,
deception or mistake. Dunn v. Gull, 990 F.2d 348, 351 (7® Cir. 1993).

a. Ownership Rights

A party acquires a protectable right in a trademark only through the use of that mark in

connection with its product. Zazi Designs v. L'Oréal S.A., 979 F.2d 499, 503 (7" Cir. 1992). The

law insists “that firms use marks to obtain rights in them,” thereby preventing “entrepreneurs” or
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scain artists “from reserving brand names in order to make their rivals’ marketing more costly.”
Zazii Designs, 979 F.2d at 503 (citing Blue Bell, Inc. v. Farah Mfg. Co., 508 F.2d 1260, 1264-65
(5™ Cir. 1975)). Plaintiffs supply a copy of the 2004/2005 Easton Sports catalog to show that
they—or their licensee—used the mark in commerce. The only date on the catalog, however, is
2004-2003, which is gfter Defendants admit they began selling Stealth baseball bats. In addition,
the Easton catalog is not admissible for multiple reasons, not the least of which are that there is
no evidence showing that it was ever sent out to potential customers or that it ever resulted in the
sales of even a single bat. Marketing and promotional materials alone are insufficient to
constitute trademark use. Powermatics, Inc., 341 F.2d at 130. Plaintiffs also provide an
advertising flyer for a STEALTH baseball. This flyer likewise fails to support Plaintiffs’
contentions. The flyer provides information on how to contact Plaintiffs for licensing
opportunities but does not list sales information like price. The flyer is dated 2003, well after
Defendants began selling their products. Like the Easton catalog, the flyer completely lacks any
indication about how many baseballs were sold or, indeed, if any were sold at all. Although
registration, coupled with slight sales, establishes an exclusive right in the mark against junior
users, § Indus., Inc. v. Space Age Technologies, 1999 WL 495484, at *5 (N.D. II1. June 30, 1999)
(citing Zazii Designs, 979 F.2d at 503), Plaintiffs have provided absolutely no credible evidence
of baseball product sales to establish their exclusive right in the Stealth mark for baseballs, much
less for baseball bats. Thus, Plaintiffs cannot rely on their trademark registrations to establish
ownership of the mark with respect to baseball related products.

At the common law, “use” means sales to members of the public of a product with the

mark in question affixed or attached. Zazii Designs, 979 F.2d at 503. Plaintiffs provide a flyer

-18-



f34
Cas(%aseq SX g\%8304|800%283}n%%t v llzllz.le%d{)g/zg 0/20 /O D7 Pazg %%?3% 3

that purports to advertise a Steaith baseball. The flyer indicates how an interested customer could
contact Plaintiffs to obtain additional information. There is nothing on the flyer to indicate how
to obtain the product or where to see the entire product line (if any); rather the flyer tells
consumers how they can learn about Stealth licensing opportunities if they use the contact
information. Plaintiffs claim they began selling baseball related products “since at least as early
as 1981.” (Pls.” Summ. J. Br,, at 1.) Yet Plaintiffs provide no documentary evidence of their use
of the mark in commerce at any time. Instead, they provide a list of 33 alleged Stealth federal
trademark registrations and an assertion that “Plaintiffs’ use of the mark STEALTH as a trade
name, ‘house’ mark, and service mark began in 1981 and has continued until the present.” (Pls.’
Summ. J. Br., at 6.) In addition, they provide 51 alleged licensing or settlement agreements
between one of Leo Stoller’s companies and a third-party for use of the word “Stealth” on
products ranging from hand tools to make prosthetic limbs to construction consulting services to
track lighting. Only one of these licensing agreements deals with baseball related products; it
purports to be a licensing agreement between Rentamark.com and Jas. D. Easton, Inc. for use of
“Stealth” on hockey sticks, hockey shafts, hockey blades, baseball bats, and softball bats, dated
May 28, 2003. In support of their moticn for summary judgment, Plaintiffs fail utterly to provide
any evidence of sales of baseball bats or of any other product, Minimal marketing targeted at a
small audience is insufficient to “link the [] mark with [the] product in the minds of consumers”
or to put other producers on notice of the mark. Jd. Plaintiffs’ flyer does not provide any
information about what makes their baseball unique or why a consumer should associate it with

Central Manufacturing Co. In fact, Central Manufacturing is not even mentioned on the flyer.

-19-

AHIB



CaEase (X 03048 °°UBEMET 66 Flieg D8R0E08°7 Pagd % 5723 >

3 Likelihood of Confusion

To prevail on a claim of trademark infringement, Plaintiffs must demonstrate a
likelihood, not merely a possibility of confusion. August Storck K.G. v. Nabisco, inc., 59 F.3d
616, 619 (7™ Cir. 1995). The Seventh Circuit uses a seven-factor test for analyzing likelihood of
confusion: (1) similarity between the marks; (2) similarity of the products; (3) the area and
manner of concurrent use; (4) the degree of care likely to be exercised by consumers; (5) the
strength of the plaintiff’s mark; (6) actual confusion, if any; and (7) the defendant’s intent to
“palm-off” its product as originating from or being affiliated with plaintiff. Rust Env’t &
Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1216 (7® Cir. 1997). No single factor is
dispositive.

Plaintiffs urge this Court to grant summary judgment in their favor because the ‘378
Registration, which does not include baseball bats, is a “strong” mark and is sufficiently related
to baseball bats to canse a likelihood of confusion. Defendants contend that Plaintiffs have
produced no evidence of continuous and bona fide use of the “Stealth” mark prior to Defendants’
use or any facts that support the likelihood of confusion argument. But the law does not go so
far. “[A firm’s] right to use [a mark] only extends as far as the goods noted in the registration.” §
Indus., Inc. v. GMI, Inc., 1998 WL 67627, at *3 (N.D. Ill. Jan. 30, 1998) (citing Quill Nat’l
Spring Water, Ltd. v. Quill Corp., 1994 WL 559237, at *2 (N.D. Ill. Qct. 7, 1994). Plaintiffs
allege three different types of confusion: source confusion; sponsorship confusion; and reverse

confusion.’

? As in previous cases involving Stoller, the reverse confusion and sponsorship confusion
claims appear as conclusory statements in Plaintiffs’ pleadings and lack any support. They merit
no discussion apart from the likelihood of confusion analysis relating to source confusion. See S
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“Because a trademark is an identifier rather than a property ‘right,’ the use of a
competitor’s mark that does not cause confusion as to source is permissible.” Knaack Mfg Co. v.
Rally Accessories, Inc., 955 F. Supp. 991, 999 (N.D. 1lI. Mar. 3, 1997) (citing Libman Co. v.
Vining Indus., Inc., 69 F.3d 1360, 1362 (7" Cir. 1995)). Although likelihood of confusion is
normally a question of fact, it is appropriate to dispose of it at the summary judgment stage if no
reasonable fact finder could find in favor of Plaintiffs. Door Sys., Inc. v. Pro-Line Door Sys.,
Inc., 83 F.3d 169, 173 (7 Cir. 1996); see aiso S Indus., Inc. v. Stone Age Equip., Inc., 12 F.
Supp. 2d 796, 813 (N.D. IIl. 1998).

a. Similarity of Marks

Similarity of marks is determined by looking at similarity in sound, appearance, meaning,
and connotation between the name in question and the trademark. Knaack Mfg. Co., 955 F. Supp.
at 1000. Here, both parties undisputedly use the mark “Stealth.” Thus, sound similarity is met.
With respect to appearance, Plaintiffs provided a specimen of a “Stealth” bat sold by their
alleged licensee, Easton Sports; Defendants provided printouts from their website with
photographs of their “Stealth” bats. Based on this evidence, the marks appear different in several
ways. The Easton product features “Easton™ in large capital block letters on one side of the bat
and “Stealth” in large capital block letters on the other side. The words appear in white, with
black and gray outlines creating a shadow or three-dimensional effect. The design conveys
equally the words “Easton” and “Stealth.” By contrast, the Brett Bros. bat has “Brett” printed in
large font on both sides of the bat; the “B” of “Brett™ has three horizontal lines along its left side,

Just as the “B” in the company name on the website does. The word “Stealth” appears in

Indus., Inc., 12 F. Supp. 2d at 813 & n.28.
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significantly smaller letters and a different font. The emphasis is on the word “Brett,” conveying
that this is a Brett Bros. bat. In addition, George Brett’s signature appears directly beneath the
name “Stealth,” furthering differentiating the mark from the Easton product, The marks also
have different connotations. Brett Bros. sells not simply its baseball bats but also its association
with George Brett, a Baseball Hall of Fame member. Easton, by contrast, simply uses the mark
on a number of products like any one of several other model names, including baseball, t-ball,
and softball bats, shoes, pads, mitts, and gloves. Brett Bros. uses it only on bats. These factors
militate against finding likelihood of confusion. See S Indus., Inc., 12 F. Supp. 2d at 814.

b. Similarity of Products and Area and Manner of Concurrent

Use

Goods are related if consumers would use them in conjunction with each other. Knaack,
055 F. Supp. at 1000. The test for similarity of products asks “whether the products are the kind
the public attributes to a single source.” Id. (citation omitted). Courts examine competitiveness
and relatedness in making this determination.

Unlike most of Plaintiffs’ previous lawsuits, the products at issue in this case are
competitive and related. As Plaintiffs note in their pleadings, baseballs and baseball bats are
intimately related in the public mind. But closer examination reveals some key differences in the
products. The Easton bat is a metal alloy, as are many of the Easton products. Defendants’ bat,
however, is wood. Moreover, Defendants’ emphasize the fact that they make wood bats as a key
factor in their success and a crucial element of their business strategy. Although the difference
between a metal alloy bat and a wood bat might not be widely known to the general population,

baseball players know the characteristics of each type. Furthermore, only wooden bats are used
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in Major League Baseball. On balance, the similarity of products analysis favors Plaintiffs only
slightly, if at all.

The Court must also consider the area and manner of concurrent use. If the products are
sold in the same place and next to one another, or in the same department, then there may be a
likelihood of confusion. Packman v. Chicage Tribune Co., 267 F.3d 628, 646 (7" Cir. 2001).
Defendants market their products directly to the consumer through their website; they also have
a network of retailers in 48 states across the country who sell their products. Plaintiffs provided
an excerpt from an Easton catalog, which contains no order form for direct purchase, but rather
provides a list of “Easton Representatives” and their geographic sales areas. Plaintiffs produced
no evidence of other sales avenues. The Defendants’ website gives price information for their
products; specifically, the Stealth bat retails for $49 directly from Brett Bros. There is no
information about the price of Plaintiffs’ products before this Court. There is almost no
likelihood that a customer purchasing a bat through the Brett Bros. website would think that he
or she was purchasing a bat from Easton or from Plaintiffs. Knaack Mfg Co., 955 F. Supp. at
1001 (“Knaack has failed to prove that even one of its distributors carried any Rally car covers....
The clear inference from this proof'is that there is no overlap in distribution, which also
minimizes any possibility of confusion.”). Plaintiffs provide no evidence that any retailer sells
both parties’ goods. Further, neither party has encountéred the other in promoting and marketing
their products at trade shows or through specialty publications. The evidence suggests that the
parties use different venues for their marketing and publicity: Defendants attend specialty
baseball trade shows and have retail relationships with sporting good and baseball supply

retailers, whereas Plaintiffs simply refer in conclusory fashion to “trade shows.” In sum, the
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evidence before this Court shows no overlapping distribution channels or evidence of direct
competition between Plaintiffs and Defendants.
c. Degree of Care Exercised by Consumers

“[WThere consumers are sophisticated, deliberative buyers, confusion is less likely.” Rust
Env't, 131 F.3d at 1217, There are multiple baseball bats available to consumers. Defendants are
well-known in the baseball equipment field. George Brett, as a member of the Baseball Hall of
Fame, was a highly-accomplished baseball player. Other baseball players are likely to accord his
product significant deference. Defendants’ “Stealth” bat has a suggested retail price of $49,
which is sufficiently costly that consumers will exercise care in making a purchase. See Nike,
Ine. v. Just Did It Enters., 6 F.3d 12225, 1230 (7™ Cir. 1993). Plaintiffs fail to provide valid
pricing information about their bats or about the price of the allegedly-licensed Easton bats.

d. Strength of Plainfiffs’ Mark

Plaintiffs contend that they have a “strong” mark and that this should support a finding of
likelihood of confusion. Trademark “strength’™ measures the likelihood that a consumer will view
a mark as identifying the source of that good. Knaack Mfg., 955 F. Supp. at 1001. “Only strong
marks are entitled to protection against infringement by non-competing goods.” Telemed Corp.
v. Tel-Med Inc., 588 F.2d 213,219 (7" Cir. 1978). A strong mark has fame, uniqueness, and
volume of usage that give it an edge in the marketplace, /d. Plaintiffs bear the burden of
demonstrating the strength of their mark. Knaack, 955 F. Supp. at 1001. Plaintiffs contend that
their mark is strong because it is arbitrary (as opposed to generic), available to be licensed on
“virtually any product,” and protected by Plaintiffs’ “strong policing pelicy.” (Pls.” Summ. J.

Br., at 11.) Plaintiffs have used this argument in prior cases and courts have declined repeatedly
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to find that Platiniffs’ mark is strong. See, e.g., S Indus., Inc. v. JL Audio, Inc., 29 F. Supp. 2d
878 (N.D. I11. 1998); S Indus., Inc. v. GMI Holdings, Inc., No. 96 C 2232, 1998 WL 67627 (N.D.
I11. Jan. 30, 1998). In the absence of credible evidence showing the strength of Plaintiffs’ mark,
this Court also finds that the mark is weak.
e. Actual Confusion

Although proof of actual confusion is not required to demonstrate likelihood of
confusion, “courts often view evidence of actual confusion as the best evidence of actual
confusion.” JL Audio, Inc., 29 F. Supp. 2d at 893 (citing Union Carbide Corp. v. Ever-Ready
Inc., 531 F.2d 366, 383 (7™ Cir. 1976). But see Nike, 6 F.3d at 1231 (stating that “it is certainly
proper for the trial judge to infer from the absence of actual confusion that there was also no
likelihood of confusion™). “Isolated instances” of actual confusion “have been held insufficient
to sustain a finding of likelihood of confusion.” Union Carbide, 531 F.2d at 383. Plaintiffs do
not provide evidence of any instances of actual confusion. This Court concludes that the alleged
concurrent use of the mark by the parties since at least 1999 without any incidents of actual
confusion strongly weighs against finding any likelihood of confusion. Stone Age Equip., Inc.,
12 F. Supp. 2d at 818.

f. Intent to “Palm-Off”

The intent to “palm off” is defined as “trying to get sales from a competitor by making
consumers think that they are dealing with that competitor, when actually they are buying from
the passer off.” Stone Age Equip., Inc., 12 F. Supp. 2d at 819 {citation omitted); see also Sands,

Taylor & Wood Co. v. Quaker Oats Co., 978 F.2d 947, 959 (7" Cir. 1992). There is no evidence
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that Defendants intended to “palm off” their baseball bats as those of Plaintiffs or their licensees.
To suggest otherwise is patently frivolous.

The application of the seven factor test for the likelihood of confusion weighs
overwhelmingly in Defendants’ favor. This is, therefore, a case in which “the evidence is so one-
side that there can be no doubt about how the question should be answered.” Door Sys., 83 F.3d
at 171. Because all of Plaintiffs’ Lanham Act claims require a likelihood of confusion, this Court
denies summary judgment to Plaintiffs. Summary judgment is granted to Defendants on all
Lanham Act claims instead.

C. 1llinois Law Deceptive Trade Practices Claim

Claims brought under the Illinois Uniform Deceptive Trade Practices Act, 815 ILCS
510/1 et seq., are resolved in the same manner as Lanham Act claims. D 56, Inc. v. Berry's Inc.,
955 F. Supp. 908, 920 (N.D. Ill. 1997). To prevail, Plaintiffs would have to be able to show that
they had a protectable mark and that Defendants’ use thereof was likely to cause confusion.
Thompson v. Spring-Green Lawn Care Corp., 466 N.E.2d 1004, 1010 (1ll. App. Ct. 1984). For
the reasons stated above, this Court denies summary judgment to Plaintiffs on Count I1I and
grants summary judgment to Defendants.

D. Defendants Entitled to Attorneys’ Fees and Costs

Under both the Lanham Act and the Illinois Consumer Fraud and Deceptive Business
Practice Act, the court may award attorneys’ fees to “prevailing parties.” See 15 U.S.C. §
1117(a); 815 ILCS 505/10a(c); see also Tri-G, Inc. v. Burke, Bosselman and Weaver, 817 N.E.2d
1230, 1256-57 (1ll. 2004). Under the Lanham Act, the case must be “exceptional,” while Illinois

courts and the Seventh Circuit have construed the Illinois Consumer Act to allow fees when
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“special circumstances” exist. See Door Sys., Inc. v. Pro-Line Door Sys., 126 F.3d 1028, 1030-32
(7" Cir. 1997). Under Door Systems, a prevailing defendant must show that plaintiff's suit was
“oppressive,” meaning that it had elements of abuse of process. /d. at 1031-32. As an example,
the Door Systems court stated that “a suit can be oppressive because of lack of merit and cost of
defending even though the plaintiff honestly though mistakenly believes that he has a good case
and is not trying merely to extract a settlement based on the suit’s nuisance value.” Id. at 1032
(citations omitted). The standard is “malicious, fradulent, deliberate or willful conduct.” Id. at
1031 (internal quotations and citations omitted). Here, Plaintiffs’ conduct clearly rises to the
level of “oppressive.” Plaintiffs offered irrelevant, questionable, and seemingly fantastical
documents; inconsistent, uncorroborated, or arguably false testimony from Leo Stoller; and a
cascade of so-called license or settlement agreements for unrelated products and unrelated
marks. In fact, Plaintiffs failed to produce evidence that Plaintiffs or any of their related
companies made a single Stealth baseball bat at any time. Further, the enormous range in license
fees listed in the alleged license agreements (from $10 to $25,000) strongly suggests what
several courts in this district have suspected: that Plaintiffs engage in a pattern and practice of
harassing legitimate actors for the purpose of extracting a settlement amount. The judicial system
is not to be used as a aid in such deliberate, malicious, and fradulent conduct.

In addition, Plaintiffs brought the instant suit before they acquired a federal trademark
registration for baseball bats. In what can be at best described as artless and more likely as
deliberately obfuscatory tactics, Plaintiffs repeatedly attempted to misdirect the court to federal
marks or registrations not at issue in this case and so-called license agreements totally unrelated

to Defendants’ products. Quantity of filings in cases before this Court rarely equate to quality; it
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is far more common that the reverse is true. Leo Stoller and his companies present paradigmatic
examples of litigants in the business of bringing oppressive litigation designed to extract
settlement. As such, this Court awards Defendants® attorneys’ fees and defense costs under both
the Lanham Act and the Illinois Consumer Fraud and Deceptive Business Practices Act.

E. Cancellation of Plaintiffs’ ‘249 Trademark Registration

Courts have the authority to order the cancellation of a trademark registration when
warranted pursuant to Section 37 of the Lanham Act. 15 U.S.C. § 1119 (“In any action involving
a registered mark the court may ... order the cancelation (sic) of registrations....”). The net effect
of Section 37 is to give federal courts concurrent power with the U.S. PTO to conduct
cancellation proceedings. 5 MCCARTHY ON TRADEMARKS & UNFAIR COMPETITION § 30:109 (4™
ed. 2005) (collecting cases). The court may cancel a trademark in an action where the mark’s
validity is placed in issue. See Dymo Indus., Inc. v. Tapeprinter, Inc., 326 F.2d 141 (9" Cir.
1964). Although parties are encouraged to act quickly to protect their valid rights, courts have
permitted defendants in trademark infringement suits to seek cancellation despite their failure
first to petition the U.S. PTO to cancel. See, e.g., Informix Software, Inc. v. Oracle Corp., 927 F.
Supp. 1283 (N.D. Cal. 1996).

Defendants argue that the ‘249 registration is ripe for cancellation because it is less than
five years old, 15 U.S.C. § 1064(1), and because it “[c]onsists of or comprises a mark which so
resembles ... a mark or trade name previously used in the United States by another and not
abandoned, as to be likely, when used on or in connection with the goods of the applicant, to
cause confusion, or to cause mistake, or to deceive.” 15 U.S.C. § 1052(d). Here, it is undisputed

that Brett Bros. has been using “Stealth™ on its baseball bats for approximately six years, which
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predates any claimed use by Stoller or his predecessor-in-interest by two years. In addition, the
‘249 Registration claims “baseball, softball, and t-ball bats,” which are identical to the goods
Brett Bros. manufactures and sells under the mark. Plaintiffs, predictably, disagree vehemently
with Defendants. In support of their registration, Plaintiffs raise the Morehouse equitable defense
and argue, in disjointed fashion, that Defendants acquiesced to the ‘249 Registration by not
opposing it before the U.S. PTO. But this misstates the law. See Informix, 927 F. Supp. 1283.
Defendants’ failure to oppose Plaintiffs’ application for registration of “Stealth” mark for
baseball bats does not preclude Defendants’ from petitioning for cancellation of the ‘249
Registration. See Keebler Co. v. Rovirg Biscuit Corp., 624 F.2d 366 (1* Cir. 1980). This Court
finds that Defendants have demonstrated sufficient likelihood of confusion to justify cancelling

the ‘249 Registration.
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Conclusion

For the foregoing reasons, this Court DENIES Plaintiffs’ motion for summary judgment in
its entirety and GRANTS Defendants’ motion for summary judgment. Defendants are ordered to
submit a petition for attorneys’ fees and a bill of costs by October 31,2005. Defendants’ request that
this Court cancel Plaintiffs’ Trademark Registration No. 2,892,249 is GRANTED. The Clerk shall
certify this order to the Commissioner for entry upon the records of the United States Patent and

Trademark Office. All other pending motions are moot and hereby terminated. This case is closed.

Enter:

/s/ David H. Coar

David H. Coar
United States District Judge

Dated: September 30, 2005
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Appendix I

Case Number Case Name Subject Matter
88-C-3722 Slazengers Ltd. v. Stoller et al. Trademark Infringement
88-C-7215 Skierkewiecz, et al. v. Gonzalez, et al. Non-Trademark Infringement
92-C-5622 Stoller v. Carbaugh et al. Trademark Infringement
95-C-1634 Sltealth Indus. Inc. v. Victor Stanzel Co., et | Trademark Infringement
al.
95-C-2650 Stealth Indus. Inc. v. Grace Childrens Prods. | Trademark Infringement
etal.
95-C-2651 Stealth Indus. Inc. v. Zebco Inc., et al. Trademark Infringement
95-C-4509 Stealth Indus. Inc. v. All Amer. Prod. Inc., | Trademark Infringement
et al.
95-C-5788 Stealth Indus. Inc. v. Oceanic USA Trademark Infringement
96-C-1035 S Indus, Inc. v. Amer Soccer Co., In¢. Trademark Infringement
96-C-1138 S Indus. Inc. v. Netti Export Corp., et al. Trademark Infringement
96-C-1218 S Indus. Inc. v. Bard Wyers Sports, et al. Trademark Infringement
96-C-1264 S Indus. Inc. v. HHA Sports, et al. Trademark Infringement
96-C-1325 S Indus. Inc. v. ERO Indus. Inc., et al. Trademark Infringement
96-C-1776 S Indus. Inc. v. Fit Bearings, et al. Trademark Infringement
96-C-2037 S Indus. Inc. v. World of Weapons, et al. Trademark Infringement
96-C-2038 S Indus. Inc. v. Pelican Pro Inc., et al. Trademark Infringement
96-C-2166 S Indus. Inc. v. Wonderwand, et al. Trademark Infringement
96-C-2231 S Indus. Inc. v. Laneg, ¢t al. Trademark Infringement
96-C-2232 Sllndus. Inc. v. GMI Prof. Access Syst., et | Trademark Infringement
al.
96-C-3389 S Indus. Inc. v. Diamond Multimedia, et al. | Trademark Infringement
96-C-3524 S Indus, Inc, v, Centra 2000 Inc., et al, Trademark Infringement
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96-C-3525 Sllndus. Inc. v. NAAN Irrigation Syst., et Trademark Infringement

al.
96-C-3592 S Indus. Inc. v. Nat’l Baseball Hall of Fame | Trademark Infringement
96-C-3593 SlIndus. Inc. v, Funline Mdse Co., Inc., et Trademark Infringement
al.
96-C-3916 S Indus. Inc. v, Kimberly-Clark Corp., et al. | Trademark Infringement
96-C-4140 S Indus. Inc. v. Ecolab Inc. Trademark Infringement
96-C-4141 S Indus. Inc. v. Tru-Fit Mkg. Corp. Trademark Infringement
96-C-4149 S Indus. Inc. v. Mitsushiba Int’l Inc., etal. | Trademark Infringement
96-C-4434 S Indus. Inc. v. Brodix Inc., et al. Trademark Infringement
96-C-4659 S Indus. Inc. v. JL Audio Inc., et al. Trademark Infringement
96-C-4951 S Indus. Inc. v. Stone Age Equip. Inc., et al. | Trademark Infringement
96-C-6047 S Indus. Inc. v. Tournament Grade, et al. Trademark Infringement
96-C-6507 S Indus. Inc. v. Photostealth Fabric Trademark Infringement
96-C-6509 S Indus. Inc. v. Hobbico Inc., et al. Trademark Infringement
96-C-6538 8 Indus. Inc. v. E-Force Sports, et al. Trademark Infringement
97-C-1817 S Indus, Inc. v. Hobbico Inc., et al. Trademark Infringement
97-C-2787 S Indus. Inc. v. Space-Age Tech, et al. Trademark Infringement
97-C-3702 S Indus. Inc. v. Sunshine Golf Trademark Infringement
97-C-3703 S Indus. Inc. v. Tour Advanced Int’l Trademark Infringement
97-C-3704 S Indus. Inc. v. NGA Disc Golf Trademark Infringement
97-C-3705 S Indus. Inc. v. § E Golf Trademark Infringement
97-C-3706 S Indus. Inc. v. Proclub Golfing Co. Trademark Infringement
97-C-3707 S Indus. Inc. v. M & M Golf Inc. Trademark Infringement
99-C-1401 Hartford Ins. Co. v. Diamond Computer, et | Non-Trademark Infringement

al,
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00-C-6586 Stealth Indus. Inc. v. Stealth Sec. Syst., Inc., | Trademark Infringement
et al.

Case Number Case Name Subject Matter

00-C-7867 Centra Software Inc. v. Stoller, et al. Trademark Infringement

04-C-3049 Stealth Indus. Inc. v. George Brett & Brett | Trademark Infringement
Bros. Sports Int’l, Inc.

05-C-725 Central Mfg. Co., et al. v. Pure Fishing, Trademark Infringement
Inc., et al.

05-C-2052 Columbia Pictures Indus., Inc. v. Stolleret | Trademark Infringement
al.

Total Number of Cases: 49
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United States District Court, Northern District of Illinois

Name of Assigned Jud ; Sitting Judge If Other
m:)eroMagis]E:ate J udgz David Coar thangAssiggned Judge
CASE NUMBER 04 C 3049 DATE 7/31/2006
CASE Central Mfg. Co., Stealth Indus., Inc. & Leo Stoller vs. George Brett & Brett Bros.
TITLE Sports Int’1, Inc.
DOCKET ENTRY TEXT

After reviewing Defendants’ Fee Petition and the Parties’ Joint Fee Statement, this Court hercby awards
$76,525.00 in attorneys’ fees and $6,041.08 in costs to Defendants.

B[ For further details see text below.] Docketing to mail notices,

In its September 30, 2005 Memorandum Opinion and Order [Doc. No. 96], this Court granted summary
Judgment on all claims and awarded attorneys’ fees and costs to Defendants under the Lanham Act, 15
U.S.C. § 1117(a), and the Illinois Consumer Fraud and Deceptive Business Practices Act, 18 ILCS
505/10a(c). The parties have submitted a Local Rule 54.3(¢) Joint Fee Statement [Doc. No. 125]. Plaintiffs
disputed $2,625.00 in fees of Defendants” initial Fee Petition for $79,150.00. Plaintiffs do not dispute
Defendants’ Bill of Costs in the amount of $6,041.08. After meeting to confer, the parties agreed that fees
should be awarded in the amount of $76,525.00. Plaintiffs have appealed the judgment and fee award entered
in this matter. After reviewing Defendants’ Fee Petition and the Parties’ Joint Fee Statement, this Court
hereby awards $76,525.00 in attorneys’ fees and $6,041.08 in costs to Defendants.

ENTER:

{s/ David H. Coar
United States District Judge

Courtroom Deputy
Initials:

mvi/lc

(14C3049 Central Mfg. Co., Stealth Indus., Inc. & Leo Stoller vs. George Brett & Brett Bros. Sports Int’l, Inc. Page 1 of 1
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Trademark Trial and Appeal Board Electronic Filing Systern. fifto:/fesita. usplo gov

ESTTA Tracking number: ESTTA118910
Filing date: 01/10/2007

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92045778
Party Plaintiff
CENTRAL MFG. CO. (INC.)
CENTRAL MFG. CO. {INC.)
Correspondence | LEO STOLLER
Address CENTRAL MFG. CO. TRADEMARK &amp; LICENSING DEPT.
7115 W. NORTH AVE., #272
OAKX PARK, IL 60302
UNITED STATES
Submission Reply in Support of Motion
Filer's Name Leo Stoller
Filer's e-mail Idms4@hotmail.com
Signature /Leo Stoller/
Date 01/10/2007
Attachments googlereply®_10.pdf ( 3 pages )(10838 bytes )
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG. CO. (INC.)
(Delaware Corporation),

Petitioner,
VS. Cancellation No. 92045778
GOOGLE, INC.,

Respondent.

REPLY TO GOOGLE INC.’S RESPONSE TO
NON-PARTY LEO STOLLER'S PURPORTED OPPOSITION
TO AGREED DISMISSAL OF PETITION FOR CANCELLATION

NOW COMES Leo Stoller, President of Central Mfg. Co., Inc., and states
as follows:

Respondent argues that Leo Stoller is a non-party because he happens
to be in Chapter 7 bankruptey. Leo Stoller has filed an Appeal of the conversion
of the Chapter 13 to a Chapter 7. That Appeal is pending. Leo Stoller has filed
an Appeal of the Order directing Richard Fogel to be Trustee of Leo Stoller's
Estate. Leo Stoller has filed a motion requesting the removal of the Trustee of
lLeo Stoller's Estate, Richard Fogel. All of Leo Stoller's motions are pending.

Consequently, the Board should not grant Geogle's purported agreed
dismissal of petition for cancellation pending the resolution of Stoller’s appeals.
Secondly, on January 4, 2007, Judge Schmetterer in Case No. 05-B-64075,

entered an order from the bench ordering Google to respond to Stoller's motion
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for summary judgment which is pending at the Trademark Trial & Appeal Board.
Google's attorney, Michael Zeller, was present and concealed from this Board
the fact that Judge Schmetterer gave Google the go ahead to respond to Stoller's
motion for summary judgment at the TTAB. Stoller has ordered a copy of the
transcript and agrees to submit it to the Board when it becomes available.
WHEREFORE, Stoller prays that the Board order Google to respond to
Stoller’'s motion for summary judgment. In the alternative, to maintain the

suspension in this proceeding, pending Stoller's appeals.

RESPECTFULLY SUBMITTED,

/Leo Stoller/

Leo Stoller, President

CENTRAL MFG. CO., INC., Petitioner
7115 W. North Avenue #272

Oak Park, lllinois 60302

(773) 589-0340

Date: January 10, 2007
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Certificate of On-Line Filing

| hereby certify that on January 10, 2007, this paper is being
filed online in this case with the Trademark Triai and
Appeal Board.

/Leo Stoller/
Certificate of Service

| hereby certify that on January 10, 2007 a copy of the foregoing
was sent by First Class mail with the U.S. Postal Service in an
envelope addressed to:

Michael T, Zeller

Quinn, Emmanuel, Urquhart,
Oliver & Hedges, LLP.

865 S. Figueroa Street, 10® Floor
Los Angeles Ca 90017

Leo Stoller
Date: January 10, 2007
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Trademark Trial and Appeal Board Electronic Filing System. hitp//estia.uspto.goy
ESTTA Tracking number: ESTTA119167

Filing date: 01/11/2007

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92045778

Party Piaintiff
CENTRAL MFG. CO. {INC.)
CENTRAL MFG. CO. (INC.)

Correspondence | LEO STOLLER

Address CENTRAL MFG. CO. TRADEMARK &amp; LICENSING DEPT.
7115 W. NORTH AVE., #272

OAK PARK, IL 60302

UNITED STATES
Submission Other Motions/Papers
Filer's Name Leo Stoller
Filer's e-mail ldms4@hotmail.com
Signature fLeo Stoller/
Date 01/11/2007
Attachments noticeofZbankruptcyfraudcompalint.pdf ( 4 pages (13387 bytes )
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U.S. DEPARTMENT OF JUSTICE

Northern District of Illinois
In Re. )
Lance Johnson Esq. ) Complaint No.
William J. Factor Esq. )
Sara E. Lorber Esq. )
Michael Zeller Fsq. )
Et al )
Respondents )
)
/

Patrick J. Fitsgerald U.S. Attorney
Att: Mr. David Gloekner, Criminal Chief
Of the U.S. Attorney’s Office
Served. January 07, 2007
USTP.Bankruptcy.Frand @usdoj.gov
Criminal. division@usdoj.gov
AMENDED BANKRUPTCY FRAUD COMPLAINT UNDER
TITLE 18 U.S.C. §152 & § 3571

NOW COMES, Leo Stoller, Complainant, who alleges that Lance Johnson Esq.,
William J. Factor, Esq., and Sara E, Lorber Esqg., et al allegedly conspired together
in order to engaged in Federal Bankruptcy fraud scheme in order to swindle, Leo
Stoller, a debtor in Case No. 05 B 64075 out of $2,000,000 (2 million dollars ) in
fraudulent bankruptcy claims against Stoller estate, his famous trademark portfolio
and trademark licenses. David Gloekner, Criminal Chief of the U.S. Attorney’s
Office, stated, “Bankruptcy laws enable individuals in obtaining a fresh start
financially”. Attorneys who use the bankruptcy system to defraud Debtors expose
themselves to criminal prosecution. Mr. William T. Neary, United States Trustee
said, “...abuse of the nation’s bankruptcy laws will not be tolerated.” The complaint
evidences a massive abuse of the nation’s bankruptcy laws by a number of well
known bankrupicy lawyers against a pro se, debtor.

PARTIES
Leo Stoller, the complainant, filed a Chapter 13 Bankruptcy, which was converted
to a Chapter 7 on August 31, 2006. Case No. 05 B 64075, Leo Stoller holds rights to
a large portfolio of famous trademark (Intellectual Property) that Pure Fishing Co
wants to take away:
Leo Stoller, Complainant
7115 West North Avenue, #272
0ak Park, Illinois 60302
312-545-4554
Idms4 @ hotmail.com/

L 202
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RESPONDENTS et al
Attorneys for Pure Fishing Inc. Attorneys for Pure Fishing Inc.
WILLIAM J. FACTOR Esq. (6205675) Lance G. Johnson Esq.
Sara E. Lorber Esq. (6229740) Roylance, Abrams, Berdo
SEYFARTH SHAW LLP & Goodman, L.L.P.
131 South Dearborn Street 1300 19' Street, N.W. Suite 600
Suite 2400 Washington, D.C. 2006
Chicago, Hlinois 60603 202-659-9076
312 460-5000 202-659-9344 FAX
312 460-7000 FAX liohnson @roylance.com/

wiactor@seyfarth.com
slorber@sevyfarth.com

Michael T. Zeller

Quinn, Emmanuel, Urquhart,

Oliver & Hedges, LLP.

865 South Aifueroa Street, 10" Floor
Los Angeles Ca 90017

Et al.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG. CO. ( INC.),
(a Delaware Corporation)

Opposer/Petitioner, Opposition No: 91170256
vs.
Cancellation No; 92045778
GOOGLE, INC,,

Applicant/Respondent,

NOTICE OF FILING A BANKRUPTCY FRAUD COMPLAINT AGAINST
MICHAEL ZELLER, LANCE JOHNSON, WILLIAM FACTOR ET

LEO STOLLER hereby notifies the Board that Leo Stoller has filed a bankruptcy fraud
complaint against the following respondents, Michael Zeller, Lance Johnson, William
Factor et al., with the United States Justice Department Criminal Division on January 8,
2007 in Chicago Illinois and with the U.S. Department of Justice Department in
Washington D.C. The fact that Stoller has filed a bankruptcy fraud complaint against the
said respondents see Exh. 1. The said bankruptcy fraud complaint is not evidence and
does not mean that they are guilty of bankruptcy fraud. Under the law they are innocent
until proven guiity beyond a reasonable doubt.

RESPECTFULLY SUBMITTED,

{/Leo Stoller/

Leo Stoller, President

CENTRAL MEFG. CO., Oppose/Petitioner

7115 W. North Avenue #272

Oak Park, Ilinois 60302
(773) 589-0340
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Date: January 11, 2007
Certificate of On-Line Filing
1 hereby certify that on January 11, 2007, this paper is being

filed online in this case with the Trademark Trial and
Appeal Board.

/Leo Stoller/

Certificate of Service

I hereby certify that on January 11, 2007 a copy of the foregoing
was sent by First Class mail with the U.S. Postal Service in an
envelope addressed to:

Michael T. Zeller

Quinn, Emmanuel, Urquhart,

Oliver & Hedges, LLP.

865 South Aifuerca Street, 10" Floor
Los Angeles Ca 90017

Leo Stoller
Date: January 11, 2007
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Trademark Trial and Appeal Board Electronic Filing System. hitp://estia. uspto. goy
ESTTA Tracking number. ESTTA12043

Filing date: 01/19/2007

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92045778

Party Plaintiff
CENTRAL MFG. CO. (INC.)
CENTRAL MFG. CO. (INC.)

Correspondence | LEO STOLLER

Address CENTRAL MFG. CO. TRADEMARK &amp; LICENSING DEPT.
7115 W. NORTH AVE., #272

OAK PARK, IL 60302

UNITED STATES
Submission Other Motions/Papers
Filer's Name Leo Stoller
Filer's e-mail l[dms4@hotmail.com
Signature {Leo Stolier/
Date 01/19/2007
Attachments googlejudicialnotice2.pdf ( 5 pages )(48769 bytes )
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG, CO. (Inc)
(Delaware Corporation)

Opposer,
Vs, Cancel No. 92045778
GOOGLE, INC.,
Applicant.

JUDICIAL NOTICE

OPPOSER hereby moves under Fed. R. App. 27 and Fed. Cir. R. 27

for judicial notice of the attached document.

The document presented for judicial notice is publicly available and
is highly relevant to Respondent responding to Petitioner’s motion for
summary judgment. Leo Stoller had filed bankruptcy Case No. 05-64075 in
the Northern District of Illinois. And there was an automatic stay which had
effected this proceeding. In open court on January 4, 2007 Judge
Schmetterer gave Google Inc., the go ahead to respond to Stoller’s motion
for summary judgment. On, Jan. 18, 2007 Judge Schmetterer entered an
order lifting the stay. In open court Leo Stoller reminded Judge Schmetterer
that he gave Google Inc., the go ahead to respond to Stoller’s summary
judgment motion. Judge Schmetterer then modified the written motion that
Google Inc., prepared adding in Judge Schmetterer’s own hand writing that

297
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Google must take the “appropriate actions in connection (with Stoller
summary judgment motion) in the Trademark Trial and Appeal Board. See
attached true and correct copy of Judge Jack Schmetterer Order dated Jan.
18, 2007.

Federal Rule of Evidence 201~b}(2)(d) provides that the Court may take judicial notice of any
facts not subject to reasonable dispute that are “capable of accurate and ready determination by resort to
resources whose accuracy cannot be reasonably questioned.”

Judicial notice may be taken at any stage of the proceeding. Fed. R.
Evid. 201(f) and Group One, Ltd. v. Hallmark Gards, Inc., 407 F.3d 1297,

1306 (Fed. Cir. 2005).
1

“The most frequent use of judicial notice of ascertainable facts is in
noticing the contents of court records.” GE Capital Corp. v. Lease
Resolution Corp., 128 F.3d 1074, 1081 (7th Cir, 1997),

RESPECTFULLY SUBMITTED,

fLeo Stoller/

Leo Stoller, President
CENTRAL MFG. CQ., Petitioner
7115 W. North Avenue #272
Oak Park, Illinois 60302

(312) 545-4554

Date January 19, 2007
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Certificate of On-Line Filing

I hereby certify that on January 19, 2007, this paper is being
filed online in this case with the Trademark Trial and
Appeal Board.

/Leo Stoller/
Certificate of Service

I hereby certify that on January 19, 2007 a copy of the foregoing
was sent by First Class mail with the U.S. Postal Service in an
envelope addressed to:

Michael Zeller

Quinn Emanuel

865 South Aifueroa Street, 10% Floor
Los Angeles Ca 90017

Leo Stoller
Date: January 17, 2007
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L'NYTED STATES BANKRUPTCY COURT
FOR THE NOR'THERN DMISTRICT OF [ILLINOIS

EASTERN MVISION
inre | Chapter 7
LEO STOLILER, Case No. 05-64073
Nehtor. | Hon, Jack B. Schmericrer

Hearing Date: January 18, 2007
| Hearing Time: 11:00 a.m.

- —

ORDER GRANTING MOTION FOR ORTIER DECLARING PROPOSED SUIT TO BE
OQUTSINE SCOPE OF STAY O/, IN THE ALTERNATIVE, MODIFYING STAY
[MOCKET XO. 113

Google Ine. (“Google™) having Gled ils Motion for Order Declaring Proposed Suit to he
Culside Seops ol Stay or. In the Altermative, Modifying Stay (the “Mation™) on August L8, 2004,
2 hewrings having heen halif on the Motion on Avgust 23, 2006, August 31, 2006, Scptember
14, 2006, October 5, 2006, Oclober 1%, 2006, Kovember 9, 2006, December 5, 2006, December
12, 2006, Desember 19, 2006, and Jaraary 4, 2007 and Google having cntercd inlo 2
compromise with the Chapter 7 truster appointed in this case conecrning the relicf sough! in the
Mnlion as o the estaic and vntitics owned or conbiolled by the cstate, which compromise has
heen apnroved by a separate Onder of this Conrt ontered on December §, 2006 (spch Order and
the Scttlement Agreoment it approved Leing e “Scwlement Oreler™), andd ihe Debier having
objected to the Motion which objection the Court overruled in open court on Jamary 4, 2007,
and the ot having miede, on the necord et the Junyary 4, 2007 hearing, Gndings of el amd
cancluions o law, and thy Court hav:ng found thul there is canse 1oy prant Gonple rclief from the
autumalis stay,

IT 1S HEREBY ORDERDD (it Google is granted relic {rom the autpmaiic stay so thal

it may take e actions, inelnding filivg an action againgl the Delvor in the 1ailz! Sties Dislricl
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Court, described in the Motion and any ancillary, necessary, or appropriate alions in conueclinh
l-l f n ] - / ' J‘
therew ithAy? Jﬂ ¢ B 1y fﬂ rr’"va z“‘v’{ / ‘ﬂf{’ oA

- .
IT18 FURTHER ORDERED ihat Google shall take no action ta dnllocl 3 mondary

judgnenl aginst Leo Sto'ler personally withewt oblaining prior 12ave of this Coun; provided
however that i this case is dismissed e if Too StoHer has been deniald 3 diucharge under 11
U.E.C. §727 then Goagle shall ant have to obtain leave before collecting any jundgment il olbtsins
against Leo Stofler.

IT IS FURTHER ORDERED that the reliel gtuntexd hercin pertains anly lo [eo Stoller

porsonally and nothing herein amends a; supersedes the provisions ol the Settleinent Ordur,

ENTERED

JAN T8 aas
M6, .‘E.s‘;i-l'r'ﬂiff-'t-'“"

Al LY i

BNIES 2 1ns
SUEE IR Stk Ry sy Lnligp

[£8+4 MDY AT ) 50, !

]
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Trademark Trial and Appeal Board Electronic Filing System. http./festta usplo.gov

ESTTA Tracking number:
Filing date: ‘

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ESTTA123509
02/06/2007

Proceeding 92045778
Party Plaintiff
CENTRAL MFG. CO. (INC.)
CENTRAL MFG. CO. {INC.)
Correspondence | LEO STOLLER
Address CENTRAL MFG. CO. TRADEMARK &amp; LICENSING DEPT.
7115 W. NORTH AVE., #272
OAK PARK, IL 60302
UNITED STATES
Submission Reply in Support of Motion
Filer's Name Leo Stoller
Filer's e-mail [dms4@hotmail.com
Signature {Leo Stoller/
Date 02/06/2007
Attachments googlereply2_08.pdf ( 3 pages )(11366 bytes )
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG. CO. (INC.)
(Delaware Corporation),

Petitioner,
VS. Cancellation No. 92045778
GOOGLE, INC.,
Respondent.

REPLY TO GOOGLE INC.’S OBJECTION AND RESPONSE TO
NON-PARTY LEO STOLLER'S PURPORTED FILINGS
OF FEBRUARY 6. 2007, JANUARY 11, 2007 AND JANUARY 19, 2007
RE: AGREED DISMISSAL OF PETITION FOR CANCELLATION

NOW COMES Leo Stoller, President of Central Mfg. Co., Inc., and states
as follows:

Respondent's response to Stoller’s filings of January 10, January 11, and
January 19, 2007, is inappropriate, misteading and violates the Trademark Trial
and Appeal Board Rules of Professional Conduct. Mr. Zeller, attorney for the
Respondent, hid and concealed from the Board, what transpired in Judge
Schmetterer's Courtroom on January 18, 2007. Mr. Zeller was not present, but
counsel for Google was present. Leo Stoller asked Judge Schmettérer in open
court to modify his order because Judge Schmetterer had previously indicated in
the hearing before January 18™, that Google should answer its motion for

summary judgment which pends before the Trademark Trial & Appeal Board. At
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the request of Leo Stoller on January 18", Judge Schmetterer provided that
Google respond to the Trademark Trial & Appeal Board motion for summary
judgment, and Judge Schmetterer made a hand-written notation in the January
18™ order which has the Trademark Trial & Appeal Board mentioned. Google
was instructed to take necessary or appropriate actions in connection therewith
in this Court or in the Trademark Trial and Appeal Board or both.

If the Petitioner is wrong in its interpretation of Judge Schmetterer's
Order, why has Google's counsel not gone before Judge Schmetterer for
clarification? The answer is simple; Google's counsel, Mr. Zeller, does not want
clarification because he is well aware from the previous appearance when he
was present before Judge Schmetterer that Google was ordered to respond to
the motion for summary judgment that pends before the Trademark Trial and
Appeal Board.

RESPECTFULLY SUBMITTED,

/Leo Stoller/

Leo Stoller, President

CENTRAL MFG. CO., INC., Petitioner
7115 W. North Avenue #272

Oak Park, lllinois 60302

(773) 589-0340

Date: February 6, 2007
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Certificate of On-Line Filing

| hereby certify that on February 6, 2007, this paper is being
filed online in this case with the Trademark Trial and
Appeal Board.

/Leo Stoller/

Certificate of Service

[ hereby certify that on February 6, 2007 a copy of the foregoing
was sent by First Class mail with the U.S. Postal Service in an
envelope addressed to:

Michael T, Zeller

Quinn, Emmanuel, Urguhart,
Oliver & Hedges, LLP.

865 S. Figueroa Street, 10" Floor
Los Angeles Ca 90017

Leo Stoller
Date: February 6, 2007
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Trademark Trial and Appeal Board Electronic Filing System. fifip:/usita.uspto.gov

ESTTA Tracking number:
Filing date:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ESTTA124015
02/08/2007

Proceeding 92045778
Party Plaintiff
CENTRAL MFG. CO. (INC.)
CENTRAL MFG. CO. (INC.)
Correspondence | LEQ STOLLER ‘
Address CENTRAL MFG. CO. TRADEMARK &amp; LICENSING DEPT,
71156 W. NORTH AVE., #272
OAK PARK, IL 60302
UNITED STATES _
Submission Other Motions/Papers :
Filer's Name Leo Stoller
Filer's e-mail Idms4@hotmail.com
Signature {Lec Stoller/
Date 02/08/2007
Attachmenis googlenotice2_08.pdf { 2 pages ){11445 bytes )

GooglevCentralTRANSCRIPTpdf.pdf ( 13 pages )(258141 bytes )
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CENTRAL MFG. CO. (INC.)
(Delaware Corporation),

Petitioner,
vs. Cancellation No. 92045778
GOOGLE, INC.,
Respondent.

1

NOTICE OF FILING SUPPLEMENTAL AUTHORITY

Michael Zeller, attorney for Google, Inc. has made numerous
misrepresentations of material fact and/or law to the Board regarding the fact that
the Google Petition to Cancel has been resolved and should be dismissed
because of an agreement between the parties. This is a false and misleading
statement which Leo Stoller has an obligation under the law to call to the
attention of the Board.

Leo Stoller attaches an Order dated February 5, 2007, by the Honorable
Virginia M. Kendall in the Google v. Central District Court case where Leo Stoller
has pending a motion to suspend, pending the TTAB’s decision on the motion for
summary judgment at the Board. In other words, the Board has the authority to
decide Stoller's pending motion for summary judgment. See attached notice of

docket entry and transcript of the February 5, 2007 hearing.

307

R v & (B R
CLYHR T

o n



Case 1:07-cv-385 Document 22-30  Filed 02/12/2007 Lage 4 of 17

RESPECTFULLY SUBMITTED,

/Leo Stoller/

Leo Stoller, President

CENTRAL MFG. CO., INC., Petitioner
7115 W. North Avenue #272

Oak Park, lllinois 60302

(773) 589-0340

Date: February 8, 2007

Certificate of On-Line Filing

| hereby certify that on February 8, 2007, this paper is being
filed online in this case with the Trademark Trial and
Appeal Board.

/Leo Stoller/

Certificate of Service

| hereby certify that on , 2007 a copy of the
foregoingwas sent by First Class mail with the U.S. Postal Service
in an envelope addressed to:

Michael T. Zeller

Quinn, Emmanuel, Urguhart,
Oliver & Hedges, LLP.

865 S. Figueroa Street, 10" Floor

Los Angeles Ca 90017

Leo Stoller
Date: , 2007
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Case 1:07-cv-00385 Document 15 Flled 02/05/2007  Page 1 of 1

ENITED STATES DISTRICT COURT
FOR. TIIE Northern Distriet of Hlinols = & MV CF VI, YVor 38
F.astorn Divislon

Google I, c7 al,
PlaintifT,
\. {lase Na.: L)T—ev—1X)385
Honomable Virginia M. Kendal)
Centre) M1z [ne., o al,
D (enilant.

NOTIFICATION OF DOCKET ENTRY

This dockel entry was made by the Clerk on Moréuy, February 5, 2007

MINUTE eniry before Judgs Vizginia M. Kendall :Motian hearfng held. Motion 1o
interplead [ ¥]; Maotion tu suspend poading the Appual 1o - e autony atie sy for Coople
to sue e debtor Leo Stoller [97: Maotion 1 suspend peneling the Tmclc.mmk tr.l and
Apped. Board's ecision on e deferslaul’s motio [or summary juclgment " 107]; and
Muosion te suspend [11] e entered and eontinuesd to 2:20/2007 ot & U0 AM, Responsas
due by 27122007, No replics s nvvessary, Maniled noticaigme, )

ATTENTION: This wotice is beig sent passcant to Rude 77d) of the Federad Rules »f
Civil Procedure or Rule d‘Jl..J of the Federad Rules ol f.uuuu.ul Pruceduce, 1L was
s\rc-m‘»atc"l by CMALCTE, the sutomited dockeling system us2d (o maintain the eivil and

vimiznl cockets of this Pistrict. 170 minule oxder'or other dosvment islenctosed. please
mcr to 1t for addtional information,

For scheduled events, motion practices, recemt opiniens and other informatiosy, visit enr
webs site at wwwdilnd. uscouris.gov.

- 309 NG



. 0Dz25:59

Case 1:07-cv-385 Document 22-30  Filed 02/12/2007 Page 6 of 17

16
17
1€
19
20
21
22
23
23

25

UNTTED STATRS PISTRICT COURT
NORTHERN DTSTRICT OF ILLINQLS
TASTERN DTV-5T0NNW

GOOGLE, LNCGC., CRse No.o |:N7-cv=383
Plain=if<[f, Chicago, Illinois
Fabruarv 5, 2007
Ve Kotion Hearing

CENTRAL MARIUFARCTURING, TIHC.,
el al.,

Dalendanls.

TRANSCAIPT OF MOTION HEARING
BEZORE THE HONORABLE VIRGINLA M. KENDALL
UNIPTD STATEH DTHTRIECT JUDGH

APPEARANCEE s

For the Plaintif*: Baracx, errazzano, kirschoaun,
Perlman & Nagelberg
By: Annaliese !. Fleming
333 W. Wacker Dr., Ste. 2700
Chicayo, LL 60606
{312) %84-3100

Alao Present:
(hapter 7 Trusatee, 3haw, Gussais, Fishman, Glariz,
Rictard M. Fogel Woltisor § Towhin, LLC
3y: Junicve A. Alwln
321 K. Clark 8t., Stoc., BCO
Chigago, I. €0681(0
(312) S4.-C.5:2

Lec Stoller

7115 W, Nortl: Avenuou
Oak Park, IL GL60Z
{312) 545-45%4

lGu~t Reparter; April K. MetrInr, RPR, URR

229 Soubth Nearborn 53t., RN, 23783-A

Chieage, IL 60634

{312) 408-5154
Proceedings recorded by zechanical) stenography;
traneerips produced by notarcading.
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16
17
18
19
20

21

(Coemmenced at 9:26 a.m.}

THE CLERK: 07¢C0385, Coogle versus Contral
Manufacturing, motion kearing.

MR. ETOLLER: Gouad merning, Judge. Lasc
Stoller, vre s¢, on behalf o2 the dofondantna,

TiE couRrr: Good rorning.

Mg. FLRMTNC: QCand maorning, Judge.
Anmaliesc Flaming on benhalf of Google,

THE COURT: Cood morning.

MS. ALWIN: Geonod morning, yonr Honor,
Janice Alwirn, A-l-w-i-r, on behalf of Rick Fogel,
Crapler 7 truxtee and the baniruptey cstate of Too
S-nllor.

THF COURT:1 Good morninw.

M:. 8=olley, first of all, you can't be on
behal® nf tho defendants, beerause you're an individueal
and yaou haven't been served, which means you dan't have
ataading at this poin=.

Bul et me Jjust ask soms gues=inne abant
your motion to intoerplcad, your nelion o susapend, vour
metion to suspond pending the appeal, whien i) your
eppeal to Llft tie stay thaz was aontered. Rigat,

You ro appealing the lift-ng of the sray --

M. SUOLLES: ¥Yes, Judge.

THE COURT: -- by =he barkruptey coust, and

311 LYEG o ae
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[

(5

16
17
18
19

20

L]

then your moLion Lo suspend pendiny the trademark troe’.

8o _et mn ask first the trustee, becatse you
can fill me¢ ir or the status ci the bankrupzoy.

M5. ALWIN: (Chapteor 7 bankruplLcy is
procesding, your Honor. There have been attompzf 0
antetr intsd setsloments with Mr. 5toller Le resolwe his
bankruptey mat=n~, TNut the fact of the xattez r-ight now
is that ¥Mr. TFogel, the truszuee, stands in the shoes of
Mr. Stolier with respect to 2128 ownershis o pteck of
Central Manufacturiang.

Mr. Fogqel has zccepled service ol Lhis
complaint and has previouvsly ertoraed nto a ssctlement
agreement with Qoogle, I uncderstard that Google will b
filing # mation to entéer zerzain orders Lhal we had
agreed Lo as part of our set-lement ww

THE €DUaRT: So My, regerl id whor? BHe's
standing irn az Lhe trilstese?

M5. ALWIN: He is tke appoinuéd Chapier 7
Ltruslee -—-

THE COURT': Ckay.

5. ALWIN; ~-- with respect to ¥Mr, Gtoller's
bankruptay.

THE COURT: Oxay.

M5, ALWIN: I urdoerstend thig complaint doas

no- addregs Mr. steller at all,

312 T
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18

19

20

21

rHE UQURT: Right.

K3. ALWIN: It add-esses only the entitles
and oy clien. --

THE COURLY: Right.

M3, AILWTN: —-- Mr. Fonel owns the stock of
ttose entities --

TER £OURT: DXay.

ME, ALWIN: == and he's Lhe Lruslee.

MR. STOLLER: Your Honur ==

THE CQOURT: NWo, nat yrt, Mr., Etoller. Hold
on.

M3. FRLOMING: Your Honor, rnexl week we'ro
planning Lo bring a motion for ertry of the final

jucgreat and permancrt injurction, which is pare of thc

setilomnnt that we've erte-ad intos with the trustee.

My suggaestion is .hal we snt ovar these

moLicens until naxrc wesk when we ¢an preeenl our motion

and sort oI resolve them ali at once. 3egause if von

grant our wotion, than's going 1o moot these motions,
and we won's --

THE COJURT: Well, what ig the trustee's
position and your position regarding Mr. Sto_ler'sa
standing here ronday i- -- well, seeking te inpterplead as
a nesessary parly on behall o7 variouns erntities?

K§. ALWIN: FEQ hag ne such standing, your

313 REGTEEN
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Honnor.

¥S. FLEMING: And we're in agreement with

Lhal, and we cppose all of cthe motions Lhat =aove bean

brought. If neoecossary, we'll file resdonses Zn writing.,

THE COURT: OXkay.

M&. ALWIN: Tho anhruplty Juduw did enLur

an ordor providing the trustee hos anthorizy t0 act cn

behalf

onp n®

thege entitios,

rany ardnred Lhat

I understard Lhat —here may he

Kr., stoller Las appoaled, but

tha: ordgr -- or that appcal i3 =tiil perding, sa =hat

order is bkiniding,

THE COURT: And the atatus of an appeal «-

or the impact of an apneal for tae lif:zirg of a stay,
docs that -- does that divest me of ju-isdiclicn, do you
Anow?

ALWIN:

M5, Tt would 20 my pesilion that it

your Honor. The appeals that are procecding

there arec, I belleve, Zour appecls of muiltiple ordne-s,

80 they're bdurdled appeals, an sppral nf, T think, five

We belzeve all

ardars &t one soint,

mproper,

admonisked

In fact,

Mr.

Etoller [or filing such apprals and has

the appeals arn

DistrieT Court Judge Hibbler has

asked that he not file anvy furthet anpnals.

Judge

Acthmetterer, “he bankruptcy judge, has also admor-shed

-

— -

Stoller and indicaled that ke should HMine =hé

314
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procedural rieles in beoeth eourtsa.

Wwe belicve thal Goeygle ia procaecing as
aqreed as past of the seztlement that wo've beoon —-
aalered ‘nto and thal thr harkruptey court has
approvod --

THE COURT: ©Cxay.

M5, RLWIN: -—-- 50 all motlons, we be' jeva,
arc Improger.

TAm™m CQURY: Ckay.

MR, STOQLLZR: (Okay, vour Naqaor. Google has
made several motione belore Judge Schmellérer to 1if-
the stay and Lo be able to sue me ard my cdorporatc
ontilties in thig RICD -- ¢ivil RICD accior.

ke faclL 1ig Lkat if yew read This complaint,
I am the anle sharsholder or was cf these two
corporationa. They're seeking somo prally severe relio’
in terms of having ny entities adjiasdicated guilty of
some surt o eivil RICO agtisn, when this sntire caae
involvus & registerability insve where I brought a
pezition to vancel befovre the Trzdemer< Tvial and Appezl
Bodre beoavsr, ir my opinieon, the Google Mark has become
generic. TH's in the dictionary. Ard 7T senl several
s2ttlemert propeosala to Goagle under Fodera®™ Rules ot
Dvidence 408. 've¢ bern i Lhis businuss Lorn over

3% years. I sent thom scveral scttlomont propasals Lo

_— 315 “WﬁT?f7 L
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reso.ve Lhe rogisterability issca.
They rectaliazed with this ecivil RTCO aclior.
Moew, I'm Iin the¢ procese of reselving the controvorsy ot
the bankrupteoy with tha Chapler 7 wrustee. Thwe
Chapter 7 trustee has nermitted me on two olLher cases -~
fcderai cases that bring in counsel far my ccrporations.
Lf you zro to grant 2 judgment -~ an
ex par.e - what agounts to an ex parto judgrent against
thene Two cozporations, it affects me because 15 you
read this p_eadirg, they za’k aboul Stoller, On page 4
it says: On ianformatian and helie, Sialler was the
COE. The judgment is going to materia.ly z2ffcol me, anc
it's going to damagn my cerporallions and affect my

abliity to settle with my trustoe. 3eccuse the wholc

point of seotiling is to got my corperations back in the

place they were prior to the Chapier 7, not with & eivil
RTCO judgment against them, especially a default
judgment if the crustee foils to dofend them. He's =-
vyon're La_king sbout a default dudgment heve.

Anc here's anotier important point, really
feportunt. The Googlo peovle are atlempiting Lo use Lils
proceeding Lo circumvent a motion Lhal Is preseazly
perding before the Trademark Yrial and Appeal Beard Zcr
summary Jjudgment on the irsue nf regater=hiliLy. IL

the Trademarz Trial anrd Appeal Hsard should, as |

:31(3 i:}ﬁ:“uﬁf" ),

raS
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10

11

belionve zhey wiil, cancel Geoogle's ragist~a-ion, -hia
eptire nonplairt lalls, becausg il's based merely orn
taeir ailegoed rights of the tradermark, which only hasn'=
been canceled yes.

THE COURT: Okay. Well, of course, all ot

IwhaL you say substantively s an issuc either fer a

|

court at a later date. The most importanl concern of
lth;s Coart is do I have jurisdichion over you,
Mr. Htoller, right now.

And when thkere Iis & Lrustee fur thosae
cempariog, Cenitral Manufac-uring, et ceterz, wh-ch you
defipe &g vour companies, companing that you say you're
the sole sharehoider fcr, whiech T noticed there was some
nodding ir the negative an the other side.

Ms. ALWIN: Ouly to “he extent that
Mr. Stoller represenled that we've -- the truas:ipce's

alieowed him to get counsel ta represenl him in ozhoer

maLwvers —-—
JAE {YORT: Diay.
ME. ATLWIN: -- that has not been ths case.
TR QGURT;: Qkay.
M5. ALWIN: TI's heen discussed, but it
hasn'+s ——

MR. STOTLRR: Thaz has been the oose,; and T

have obtained counanl on behalt ot “he trustee because

¥

i) {l.wT I!t' e o
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wa're sabllirgy the cagse. T go- Lwo Jislrict Ceurt
cases, an¢ | can't a_lsw ex parte -- what amowrts ta an
ex parte judsment ajainst oy corpoera.e erlilies,
espenial’y an thn enynrity af what this iz geoirg Lo say,
S0 that - ecar't proseccutc further pe-itions ve ceazel
because tapy are gning to say They got a RICO a= civil
RILO default, becauss here's ithe triustee not warting no
defend the case,

TEE COURT:; Right, Okay.

MR, BTCLLEXR: The case has na mnrit.

MS. FLEMING: Your Eoncr, Can wi seit Laem
other Zor a week, so tihat w¢ sar bring ouyr motionb and
dea. with thi® eatire situvation?

TEE COURT: Yeu, you can.

What 1'¢ Like te do rather is Z'm going ta

set It over tfor rwn wenks, Aad I'd like you each to

. give me z very, very brie® regponse Lo Llese no-ions

regacdicry bis standing and my juzisdic=ion. and then in
two weeks wien yau come back with whatever propo=zal

there is seeking -- wn can hoar all of that together at

Lhe seme Lime. So two weeks from zodav.

MR. STOLLER: One last --
THZ COURT: &né I don't need a replw, sir,
for your mozieons. I'll jusb qgot = vesponse *rom them.

YR, STOLLZR: ®Okay. One lasl point. Judge

J18 -
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Sekmattarar in hin ardor qave Cooyle wihe go—ushend to
respond te the mMatio for suwreary “‘udgmesat at the

Trademark Trial and Appeal Board.

Targrage iatn his erdor.

ig they're trying to say here that they déa't have to

espond my mobiun thaet’s been perding for a

half for surmary Sudernant. at
Appeal Board.
The U.#. Buprome

n3e proceedirgs 1ike th1s to

Filed 02/12/2007

And whot taey're trying to do

\
Page 15 of 17

He wrote *hat

year ard a

~hPr Tradomary "rial and

Court saic That you zannos

gireumven- admiristrative

proceccings involving issues of registerability. Judge
Schretterer recogrized that, She wias fn zourt at the

time, when ho wrote in the language that they shaald an
able Lo respond,

Now, what they're co do ls eircumvent

Lrying
their asility -- their responsibilily of respondlay to
that motion Zar aummary judgmenl. And as I sza:d, .Judge,
1f the 3card, as Lermsg of ragisterabil ty, granms my
motior, this allevictes thla whole issue bBefarn yon
bezause thelr righte to bring this case ate only
precicazed on their Lradenmark rights cia;@;ng thoey lhave
a registratier, wnich Lhe wnly reason why Lhey don't, it
Fman't been acjudicated gererie like escalazor arnd
usulrin,

IHE COJNRT:

Dkay. 1 underatand your

319
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position.

Anc in lhe meanlime what I noed to o is
fast understand my jurisdictioa ard the posilion of Lhe
bankruptoy t~ustes as wel_., Spo we'll sel il cver for
two weeks., I've got your papars ang Lney'll give me a
gquick response, and then Z'l1 review wiatever proposal
you have thalt you're goirg to presenlL. 1f v¥ou do have
iz wilhin a week, Counsel, that gives me time to revicw
iz 25 well. Thank you. Thark you, Mr, Stoller.

M3. ALWIN: oOkay. Thark yonr, your Honor,

MR. STOLLER: Twhat dave would Lhat bu, vour

Henor?

TEE CLX¥.4K: February 20th at 9:0C a.m.

M&. ALWIN: Thank your, yeur Hono~.

MS., FLEMING! Thank vou.

THE CZOURT: Taank you.

MR. STOLLER: Taask vuu, cudge,

THH COURT: You're welcome, dHave a nics
cay.

{Concludod abL 9:3€ a.m.)
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& correct Lranscript

Erom the record of prooendirgs in toZe above-entitled

matter.
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

)
)
InRe: )
) Case No: 05-B-64075
LEO STOILLER, ) Honoruble Jack B. Schmctterer
)
Debtor. )
)
NOTICE OF MOTION

‘The Debtor, Leo Stoiler ("Stoller"), will present its motion for hearing in Judge

Schmetterer's court room tor hearing on the followippdatie . 3 _C_QM
a%ﬁ oy
f.co Staller, pro se
7118 W. North Avemc
Quk Park, lllinois 60302
(312) 545-4554
Fmail; ldms4@hotmail.com

Date: December 24. 2006

Certificate of Mailing

I hereby certify that the Foregoing is heing
mailed rirst class mail to the following address:

Clerk ol the Court
United States Bankruptcy Court
219 N, Dearborn

Chicago, 1L 60607 ; 2%

[ tOl Cl'
Date: December 24, 2006

L b cour
TATES BANKRUPTC
UNTTETAERN DISTRICT OF ILLINOIS

JAN 0 3 2007

NETH 8 GARDNER, GLERK
KENNE PS REP. - Al

32% VORI 80
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I hereby certify that the foregoing is buing deposited
with the U.S. Postal Service as First Class mail in an
envelope addressed to:

Richard M. Fogel, Trastee
Janice A. Alwin, Csq.

Counsel for Trustee

Shaw, Cussis. Fishman, Glantx,
Wolfson & Tow

321 N. Clagk Street, Suite 800
Chicagc, Illinois 60610

Williwm J. Barrett
Barack, Ferruzzano, Kirschbaum

333 West Wacker Drive Suite 2200
Chicago, N1l 60606

Leo Stailer
Date: December 24, 2006

C:\WMARKS NS TOLLERE.NOA

323

Filed 02/12/2007

Page 3 of 8




Case 1:07-cv-385 Document 22-31 Filed 02/12/2007' Page 4 of 8

Deblor,

LB D couRt
D S smes mm“,“%; o Ros
UNITED STATES BANKRUPTCY COURT NORTH 03 2007
NORTHERN DISTRICT OF JLLINOIS JAN
CLERK
)
)
In Re: )
v ) Case No: 05-B-64075
*LEO STOLLER, ; Honorable Jack B. Schmetferer
)
)

MOTION TO STAY COURT'S ORDER LIFTING OF STAY FOR GOOGLE, INC. TO
SUE THE DEBTOR

NOW COMES the Deblor, Leo Stoller (“Stoller”), and moves the court 1o stay its
order to lift stay for Google 1o suc the debtor in Federal Court for civil Rico and other claimns.
The Debtor bas appealed this court's order lifting the stay for Google to sue the Debtor. 'The
Debtor is requesting that the court stay its order and all orders peading the resolution of the
Debtor Appeal(s).

"'he Debtor asserts that it would be an undue hardship on the Debtor to have to defend
a Civil Rico lawsuit during the pending of the Dehtor's said appeal. The Debtor is not an
attorrey and does not even have the means to retain counsel for representation in the Google
mafter, Secoudly, the alleged conduct that Google is complaining of has ceasesed on or about
August 31, 2006 when this court coniverted the Debtor's case to a Chapter 7 and the Trusiee
took control all of the assets and cotporations of the Debtor, The Debtor who is now a pauper
is without the financial means to defiend himself from whar the Debtor asserts iis a frivolous
Rico action that has grown out of « Petition to Cancel proceeding and several non discoverable
letiers directed to Google pursuant to Federal Rules of Evidence 408. Although there is no
"actual controversy” as between Google and the Debtor that would give rise to any Civil Rico
or trademark infringement action the Debtor is without the means to properly tefend himself.
In patent and trademark cases an "actual controversy” is found if defendant has charged

plaintiff with infringement or has threatened plaintiff with infringement litigatjon, either

¥ AT T
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direcily or indirectly.' The threat or actual filing of an opposition or cancellation proceeding

against plainlifl's trademark registration in the Patent and Trademark Office i not, per se,
regarded as sufficient to create an "actual controversy”. Merrick v. Sharp & Dohme, Inc., 185
F.2d 713, 88 U.S.P.Q. 145 (7th. Cir. 1950), cert. denied . See also §32:52 Threat of filing of
P10 inter partes challenge McCarthy on ‘Trademarks 3/03 at page 32-104 and cases sited
therein and relied upon as if tully copied and attached. Further, when in negotiations. as was
the case at bar, when the Debtor directed several confidential Rule 408 lelters 10 Google's
counsel Mr. Zeller which are the predicate acts for Google's Civil Rico allegalion. The casc
law supports the premise that when in negotiations, an adversary does not thrgaten directly or
indirecty, 1o sue for trademark infringement, there is no reasonable apprehension of being
sued and no basis for a declaratory judgment (and/or Rico action). This is so even though the
adversary threatened to an did file a petition to cancel with the Trademark Board. See
Americun Pioneer Tours Inc., v. Suntrek 'Tours Lid., 46 U.S.P.Q,2d 1779, 1998 WL 60944
(S.D.N.Y. 1998). Furthermore, Google's Civil Rico action is an unlawful attempt to "short-
circuit administrative remedies before (he Trademark Board. See McCarthy on Trademarks
page 32106 3/2003.

Google's Civil Rico/declaratory judgment procedure cannot be used (o short-circait
established administrative procedurcs, such as those set up in the Patent and Trademark Office
1o deterinine the validity of federal trademark regisiration. Remember Google is fucing a
Motion for Summary Judgment at the Palent and Trademack Oftice. Google has nv valid
defense to ward off the cancellation of its "peneric” and/or "descriptive” poogle trademark,
The U.S. Supreme Court has stated:

The declaratory judgment procedure witl not be used to preempt and prejudge issues that are
commitied for initial decision (o an administrative hody or special tribunal any more than it
will be used as a substitute for statutory methods of revives...Responsibility for efiective

functioning of the administrative process caunot be thus transterred from the hodics in which

1. See Section §32:51 "Actua) conlroversy” requirement --reasonable apprehension of being
sued McCarthy on Trademarks at pages 32-99 3/03

323 ITET




Case 1:07-cv-385  Document 22-31 __ Filed 02/12/2007' Page 6 of 8

Congress has placed it to the courts. Public Service Comm'n v. Wycoff Co., 344 U1.5. 237,97
L.Ed 291, 73 S. Ct. 236 (1952). Sce puges 32-106 McCarthy on Trademarks §32:52 (3/2003).
SUMMARY

The Debtor is requesting for the reasons stated (hat the court stay its order allowing Google
Inc., 1 bring a Civil Rico Action ngainst the Debtor in District Court pending the Deblor's
appeal of this court's order selting aside the automatic stay permitting Google.[nc.. to sue the
debtor,

WHEREFORE. the Debtor prays that the Court grant its motion to stay the court’s order
setting sside the Automatic Stay permitting Google Inc., to sue the debtor in District Court

pending resolution of the Debtor's appeal of the said co t's order.

Leo Stoller, pro s¢
7115 W. North Avenue

Oak Park, Illinois 60302
(312) 545-4554

Email: 1dms4@hotmail.com

Date: DNecember 24, 2006

Certi ili

I hercby certify thal the foregoing is being
mailed tirst class mail to the following address:

Clerk of the Court

United States Bankruptcy Court
219 N, Dearborn

Chicago, IL £0607 7

Leo Stollei'
Date: December 24, 2006
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T hereby cortify that the foregoing is being deposited
with the U.S. Postal Scrvice as First Class mail in un
envelope addressed to:

Richard M. Fogel, Trustee
Janice A, Alwin, Esq.

Counsel for Trustes

Shaw, Cussis, Fishman, Glantx,
Wolfson & Tow

321 N. Clark Street, Suite 800
Chicago, Illinais 60610

William J. Barrett

Barack, Ferrazzano, Kirschbaum
333 West Wacker Drive Suite 2700
Chicago, 11I 60606

Jeo &bl

Teo 3io fer
Date: December 24, 2006

C:AMARKS 0\ TOLLER4 MOT
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

)
)
In Re: )
) Case No: 05-B-64075
*LIO STOLLER, ) Honorabl¢ Jack B. Schmetterer
)
Dehtor. )
)
ORDER

““his matter coming befote the Court upon Debtor's MOTION 'TO STAY COURT'S
ORDER LIFTING OF STAY FOR GOOGLE INC. TO SUE THE DEBTOR ] Parties given
notice aad the court heing fully advised in the premises:

IT IS ORDERED

1. This court stays its order o lifi the automatic permitting Google In¢., to sue the
debtor in the District Court.

2. The court further finds that it stays all of the court’s ordérs pending the Appeals of
the Debior,

GRANTED/DENIED

ENTERED: January 2007

LAMARKSRS T LHERE MEST

(V)
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!
i
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
GOOGLE INC,, )
) Civil Action No. 07 CV 385
Plaintiff, )
) Hon. Virginia M. Kendall
VS. )
) Hearing Date: February 20, 2007
CENTRAL MFG. INC. a/k/a CENTRAL ) Hearing Time: 9 a.m.
MFG. CO., a’/k/a CENTRAL MFG. CO. )
(INC.), a’lk/a CENTRAL )
MANUFACTURING COMPANY, INC. )
and a/k/a CENTRAL MFG. CO. OF )
ILLINOIS; and STEALTH INDUSTRIES, )
INC. a/k/a RENTAMARK and a/k/a )
RENTAMARK.COM, )
)
Defendants. )

JOINT MOTION FOR ENTRY
OF STIPULATED PERMANENT INJUNCTION AND FINAL JUDGMENT

Plaintiff Google Inc. ("Google"), by its attorneys, and defendants Central Mfg. Inc. and
Stealth Industries, by and through Richard M. Fogel, not individually but as Chapter 7 Trustee
(the "Trustee") for the bankruptcy estate of Leo Stoller, respectfully request that the Court enter
the Stipulated Permanent Injunction and Final Judgment (the "Injunction and Final Judgment")
agreed to by the parties in complete and final resolution of this action and approved by the
United States Bankruptcy Court for the Northern District of Illinois.

Background of Settlement

Defendants to this action are two corporate entities, Central Mfg. Inc. ("Central Mfg.")
and Stealth Industries, Inc. ("Stealth"). (Central Mfg. and Stealth are, collectively,
"Defendants").  Defendants' former principal, Leo Stoller ("Debtor"), filed Chapter 13
bankruptcy proceedings on December 20, 2005." Subsequently, on August 31, 2006, the
Bankruptcy Court converted Debtor's bankruptcy proceedings to ones under Chapter 7 for,

among other reasons, Debtor's failure to maintain any books or records (including for the

Declaration of Michael T. Zeller, dated February 12, 2007 and filed concurrently herewith
("Zeller Dec."), Exh. 3.
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Defendants and other entities in which he claimed an interest) and his failures to disclose assets.”
By Order dated October 5, 2006, the Bankruptcy Court duly authorized the Trustee to act on
behalf of the Defendants.” Moreover, since the time of the Chapter 7 conversion, the Bankruptcy
Court specifically has rejected, twice, Debtor's requests to represent Defendants in legal
proceedings.”

As set forth in its Complaint and discussed in Google's separate Memorandum in Support
of the Joint Motion, this action stems from these corporate Defendants' pattern of fraudulent acts
that targeted Google for extortion and, in the process, cost Google hundreds of thousands of
dollars in damage -- damage that continues to this day. Google and the Trustee negotiated a
Settlement Agreement that, if implemented as described below, resolves Google's claims against
the Defendants (the "Settlement Agreement").” The Bankruptcy Court approved the parties'
Settlement Agreement by Order dated December 5, 2006 (the "Settlement Order").® The
Bankruptcy Court thus authorized the Trustee to enter into the Settlement Agreement, which
includes the Injunction and Final Judgment, and found that the Settlement Agreement was in the
best interests of the estate.” Moreover, in so ruling, the Bankruptcy Court also rejected Debtor's
belated objections to the Settlement Agreement.”

The Settlement Agreement is contingent upon, among other things, the discontinuance of
various proceedings that Defendant Central Mfg. had brought against Google, including through
entry of the Injunction and Final Judgment in this action.” If the Injunction and Final Judgment
is entered so as to ensure a complete termination of the proceedings that Defendant Central Mfg.

brought against Google and to ensure that Google is protected against further repetition of

Zeller Dec., Exh. 2.

Zeller Dec., Exh. 1.

Zeller Dec., Exhs. 4, 5, 16, 17.

A copy of the Settlement Agreement is Exhibit 7 to the Zeller Dec.

Zeller Dec., Exh. 6.

Zeller Dec., Exh. 7.

Zeller Dec., Exhs. 6, 18.

The Stipulated Permanent Injunction and Final Judgment is being lodged concurrently
herewith. A copy of the Stipulated Permanent Injunction and Final Judgment is also Exhibit A
to the Settlement Agreement. The agreed-upon discontinuances of the proceedings before the
Trademark Office are attached as Exhibits B - D of the Settlement Agreement.

O 0 N N U AW
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Defendants' misconduct, Google has agreed to release its monetary claims against the
Defendants and the Debtor's bankruptcy estate.'’
Grounds For This Motion

"There is no question that fostering settlement is an important Article III function" of the
federal courts. United States v. Glens Falls Newspapers, Inc., 160 F.3d 853, 856 (2d Cir. 1998).
See also Uhl v. Thoroughbred Technology and Telecommunications, Inc., 309 F.3d 978, 986

(7th Cir. 2002) (applying principle that "[f]ederal courts favor settlement" to limit scope of
review of class action settlements); Goodman v. Epstein, 582 F.2d 388, 403 (7th Cir. 1978)

(settlement of claims "is recognized as essential to the continued functioning of our judicial

system."); Clarion Corp. v. American Home Products Corp., 494 F.2d 860, 861 (7th Cir. 1974)

("Compromises of disputed claims are favored by the courts."); Porsche Cars North America,
Inc. v. Manny's Porshop, Inc., 972 F. Supp. 1128, 1132 (N.D. Ill. 1997) ("there is a strong public
policy in favor of voluntary settlements."); B.H. v. Ryder, 856 F.Supp. 1285, 1290 (N.D. IlL

1994) ("There is a strong public policy in favor of settlements, and the efforts of judges to
promote settlement are among the most important functions they perform."); United States v.

Bliss, 133 F.R.D. 559, 567 (E.D. Mo. 1990) ("The courts have long recognized that public policy

favors settlements as a cost-efficient and convenient means of resolving disputes and conserving
judicial resources.").

This policy favoring settlement extends to the entry of consent decrees and injunctions in
furtherance of the parties' voluntary agreements. As the Supreme Court has stated, District
Courts may properly enter a consent decree where it (1) “spring[s] from and serve[s] to resolve a
dispute within the courts' subject-matter jurisdiction”; (2) “come[s] within the general scope of
the case made by the pleadings”; and (3) furthers the objectives upon which the complaint was
based. Local No. 93, Int'l Ass'n of Firefighters v. Cleveland, 478 U.S. 501, 525-26, 106 S. Ct.
3063, 3077 (1986). "However, in addition to the law which forms the basis of the claim, the

parties' consent animates the legal force of a consent decree. Therefore, a federal court is not
necessarily barred from entering a consent decree merely because the decree provides broader
relief than the court could have awarded after a trial." Id. As one Court of Appeals has stated,
"the parties enjoy wide latitude in terms of what they may agree to by consent decree and have

sanctioned by a court." Conservation Law Foundation of New England, Inc. v. Franklin, 989

10" Zeller Dec., Exh. 7 at pp. 6-7 (Article 3).
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F.2d 54, 59 (1st Cir. 1993); see also Bliss, 133 F.R.D. at 567 ("Unless a consent decree is unfair,
inadequate, or unreasonable, it ought to be approved.").

Both the Trustee and Google respectfully submit that the Injunction and Final Judgment
amply meets these standards. As noted, an essential condition for the effectiveness of the
Settlement Agreement, including Google's releases of its monetary claims against Defendants, is
entry of the Injunction and Final Judgment. Unless and until that condition is satisfied, Google's
claims against these corporate Defendants will remain. If not resolved, and regardless of where
they would have to be litigated, these claims will constitute a burden to the bankruptcy estate in
the hands of the Trustee; will inevitably diminish the funds available to other creditors for
disbursement by the Trustee; and will require the expenditure of scarce judicial resources, either
in this Court, the Bankruptcy Court or both. These are, of course, among the reasons the
Bankruptcy Court approved the Trustee's settlement with Google as being in the best interests of
the estate. Entry of the Injunction and Final Judgment will result in a resolution, and complete
release, of Google's monetary claims against Defendants in accordance with the Settlement
Agreement's terms while also providing Google with the injunctive relief that it needs to bring a
full resolution to the proceedings that Defendants brought against Google and to avoid further,
protracted litigation that will burden Google and the judicial system. Thus, the Injunction and
Final Judgment comes within the general scope of the case as reflected by the pleadings, and its
entry would further the objectives upon which the complaint was based. Because the Complaint
alleges federal claims within the Court's federal question jurisdiction and a pendent state law
claim within the Court's supplemental jurisdiction, the Injunction and Final Judgment springs
from and serves to resolve a dispute within its subject matter jurisdiction. Finally, the resolution
here is fair and reasonable, as both Google and the Trustee jointly submit and as the Bankruptcy
Court found.

Google and the Trustee respectfully request that the Court enter the Injunction and Final
Judgment.

Entry Of The Injunction And Final Judgment Need Not, And Should Not,
Await Adjudication of Debtor's Alleged Appeal Of The Settlement Order
Although Debtor has purported to appeal the Bankruptcy Court's Settlement Order,

Google and the Trustee respectfully submit that neither that appeal, nor any other appeal by

20056/2046167.4 4
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Debtor, warrants delay of the entry of the Injunction and Final Judgment here. Both the law and
practical considerations support this.

First, as shown in the Oppositions to Debtor's pending Motions submitted by Google and
the Trustee, Debtor here is not the lawful representative of Defendants. To the contrary, the
Bankruptcy Court vested the Trustee with authority over the Defendants and has specifically
rejected Debtor's requests that he be allowed to act on behalf of these Defendants in legal
proceedings. He also lacks standing to intervene or otherwise participate in these proceedings as
an individual because he has not shown, and cannot show, a direct, legally protectible interest in
this case. Under these circumstances, Debtor's separate appeal of the Settlement Order should
not be afforded consideration here.

Second, even if he had standing in this litigation (which he does not), Debtor did not
obtain an order staying the Bankruptcy Court's Settlement Order pending appeal or post a
supersedeas bond.!" The Trustee and Google therefore are entitled to proceed to implement the
Settlement Agreement, including the Injunction and Final Judgment that is part of it, pursuant to
the Bankruptcy Court's Settlement Order. “[T]he filing of a petition to review an order of a
bankruptcy judge . . . does not stay the effect or operation of the order unless a supersedeas bond

is filed or the order itself provides for a stay." Country Fairways, Inc. v. Mottaz, 539 F.2d 637,

641 (7th Cir. 1976).”> This rule equally applies to Bankruptcy Court Orders approving
settlement agreements. "Absent a stay of the bankruptcy court's order [approving settlement],
the parties [are] free to effectuate the settlement." In re Fraidin, 124 Fed. Appx. 212, 213 (4th
Cir. 2005). Indeed, a bankruptcy Trustee "is expected and encouraged to proceed with

1" Zeller Dec., Exh. 6. In fact, Debtor has not obtained a stay of any Order entered by the

Bankruptcy Court. Id., Exhs. 6, 17.

"> In particular, the Settlement Agreement, if implemented by entry of the Injunction and Final
Judgment, will result not only in a release by Google running to Defendants, but also terminate
proceedings instituted by Defendant Central Mfg. and resolve any future claims that Defendants
might assert. E.g., Zeller Dec., Exh. 7 at § 2.5. Because "the settlement of a cause of action held
by the estate is plainly the equivalent of a sale of that claim" under 11 U.S.C. § 363(b) (In re
Telesphere Communication, Inc., 179 B.R. 554, 552 n. 7 (N.D. Ill. 1994), a stay pending appeal
must be obtained to challenge the transaction on appeal. 11 U.S.C. § 363(m); In re Sax, 796 F.2d
994, 997-98 (7th Cir. 1986) ("§ 363(m) and the cases interpreting it have clearly held that a stay
[of an order pending appeal] is necessary to challenge a bankruptcy sale under § 363(b)."); see
also In re Commercial Loan Corp., 316 B.R. 690, 697 n.5 (Bkrtcy. N.D.IIl. 2004) (settlement of
claim is equivalent to sale for purposes of 11 U.S.C. § 363(b)); In re Bridge Information
Systems, Inc., 293 B.R. 479, 486 (Bkrtcy. E.D. Mo. 2003 (same).

20056/2046167.4 5
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administration of the estate after the entry and during the appeal of an order of adjudication"
where no stay pending appeal has been obtained. In re Christian & Porter Aluminum Co., 584
F.2d 326, 334 (9th Cir. 1978). See also In re Monson, 87 B.R. 577, 587 (Bankr. W.D. Mo.
1988) (same).

Independently, the Bankruptcy Court's Settlement Order lifted the automatic stay under
11 U.S.C. § 362(d). As a result, as to Defendants here, "[t]o the extent the stay is terminated by
the [bankruptcy] court as to a particular creditor, that creditor may proceed to collect on his or
her debt. Even if an appeal is filed, the creditor may proceed. . . . The only way the debtor can
avoid this situation is by obtaining a stay pending appeal. F.R.B.P. 8005." In re Strawberry
Square Associates, 152 B.R. 699, 701 (E.D.N.Y. 1993). Or, as one Court of Appeals put it,

where a party merely appeals a Bankruptcy Court order lifting the automatic stay without also
obtaining a stay of that order pending appeal, the Bankruptcy Court's order becomes "final" and
"'returns the parties to the legal relationships that existed before the stay became operative." In
re Kahihikolo, 807 F.2d 1540, 1543 (11th Cir. 1987) (quoting In re Winslow, 39 B.R. 869, 871
(Bankr. N.D. Ga. 1984)).

Debtor's purported appeal from the Settlement Agreement therefore does not, under the
law, justify delaying entry of the Injunction and Final Judgment here. To the contrary, doing so
would run counter to established legal principles. Waiting until resolution of the appeal also
would effectively grant a de facto stay of the Bankruptcy Court's Settlement Order without
Debtor's having satisfied the requirements for a stay pending appeal. In order to obtain a stay of
a Bankruptcy Court order pending appeal, the moving party must demonstrate: (1) a "substantial
showing of likelihood of success" on the merits of the appeal (and "not merely the possibility of
success"); (2) irreparable harm if the stay is denied; (3) no substantial harm will be suffered by
others if the stay is granted; and (4) there will be no harm to the public interest by granting the
stay. In re Forty-Eight Insulations, Inc., 115 F.3d 1294, 1300-01 (7th Cir. 1997).

Debtor here failed to seek any stay from the Bankruptcy Court in the first instance and
has proffered no basis for why he failed to do so, which alone would deny him any entitlement to
a stay of the Settlement Order pending appeal. Fed. R. Bankr. P. 8005 (requiring motion for stay
pending appeal be made in the first instance to Bankruptcy Court; motion may be made to
District Court upon showing of why the relief was not obtained from Bankruptcy Court). Debtor

here also has submitted no evidence to meet any of the substantive requirements for a stay
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pending appeal, let alone all of them. Most tellingly, far from making a "substantial showing" of
likelihood of success on the merits of his alleged appeal, Debtor has made no showing at all on
this score. Nor could he, especially in light of the wide latitude afforded Bankruptcy Courts in
approving settlements. "Because the bankruptcy judge is 'uniquely positioned to consider the
equities and reasonableness of a particular compromise,' [this court on appellate review] will not
reverse that determination unless the bankruptcy judge abused his discretion." In re Energy
Cooperative Inc., 886 F.2d 921, 926 (7th Cir. 1989) (quoting In re American Reserve Corp., 841
F.2d 159 (7th Cir. 1987) (quotation marks and other citations omitted) and In re Patel, 43 B.R.
500, 505 N.D. Ill. 1984)). Debtor's inability to prove a substantial showing of likelihood of

success on his ostensible appeal in itself would bar a stay of the Settlement Order pending
appeal. See In re Forty-Fight Insulations, Inc., 115 F.3d at 1304 (affirming denial of stay
pending appeal on this ground alone); In re Uvaydov, 354 B.R. 620, 624 (E.D.N.Y. 2006)

("Failure to satisfy any one of these criteria for a stay pending appeal dooms the request.") (citing

EPlus, Inc. v. Katz (In re Metiom, Inc.), 318 B.R. 263, 271 (S.D.N.Y. 2004)).

Third, significant practical considerations counsel against delaying the entry of the
Injunction and Final Judgment until resolution of Debtor's appeal from the Settlement Order.
Google has filed claims in excess of $250,000 against Defendants that still pend in the
Bankruptcy Court.” Google's release of such monetary claims against Defendants will be
effective only upon full implementation of the Settlement Agreement that was approved by the
Bankruptcy Court's Settlement Order, including the entry of the Injunction and Final Judgment
here. Meanwhile, the timing of a resolution of the appeal from the Settlement Order currently
before the District Court is uncertain, and the timing of any resolution of Debtor's inevitable
appeal to the Seventh Circuit is even more uncertain. Waiting until the appeal on the Settlement
Order is decided would, as a practical matter, likely require Google to pursue its monetary claims
in the Bankruptcy Court in the meantime -- a result that would deny both the Trustee and Google
the benefit of their bargain in the Settlement Agreement, would diminish any money available
for distribution to other creditors in the Bankruptcy Court proceedings and impose otherwise
unnecessary burden on the Bankruptcy Court, the Trustee and Google alike. Indeed, these are

the types of practical difficulties that the law seeks to avoid by, as shown above, permitting free

13 Zeller Dec., Exh. 19.
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implementation of Bankruptcy Court Orders pending appeal unless a stay is obtained or a bond is
posted.

Furthermore, a delay in entry of the Injunction and Final Judgment would create
increased monetary exposure to Defendants and greater damage to Google. The Injunction and
Final Judgment is an indispensable component of the Settlement Agreement's mechanisms for
bringing a conclusive end to the various spurious proceedings that Defendants brought against
Google and for ensuring against the repetition of such misconduct. For example, as shown in
Google's separate Memorandum, Debtor falsely and without authorization continues to
purportedly represent Defendant Central Mfg. in cancellation proceedings that it had instituted in
the Trademark Trial and Appeal Board ("TTAB") against Google. (Unlike in the Courts, in
TTAB proceedings one need not be a lawyer in order to represent an entity.'*) Debtor's filings in
the TTAB proceedings, unlawfully made on behalf of Defendants here, continue unabated even
now and thus continue to impose expense and burden on Google. The clarity of the Injunction
and Final Judgment -- which will be conclusively binding in TTAB proceedings on Defendants'
-- is therefore necessary to ensure a full and complete termination of those proceedings, and
delay in entry of the Injunction and Final Judgment would allow further damage to Google
through the expense and burden of continued litigation. Worse yet, delaying entry of the
Injunction and Final Judgment would effectively give Debtor the benefit of a stay of the
Bankruptcy Court's Settlement Order pending appeal without having to post a bond that would
protect Google in the event that the stay was erroneously permitted and that would give Google
recourse for further harm caused by any such delay.

Conclusion

For each of the foregoing reasons, plaintiff Google and defendants Central Mfg. Inc. and

Stealth Industries, by and through Richard M. Fogel, not individually but as Chapter 7 Trustee,

respectfully request that the Court enter the Stipulated Permanent Injunction and Final Judgment.

" Trademark Trial and Appeal Board Manual of Procedure, § 114.01, at 100-39, 100-41.

5" E.g., The Other Telephone Co. v. Connecticut Nat’l Telephone Co., 181 U.S.P.Q. 779, 781-
82 (Comm’r of Patents 1974) (noting that District Court adjudications are “binding” on TTAB,
whereas TTAB decisions are not binding on District Courts). Further authorities and discussion
on this subject are set forth in Google's Opposition to Stoller's Motion to Suspend Pending the
Trademark Trial and Appeal Board's Decision on Defendant's Motion for Summary Judgment.
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DATED: February 12, 2007 Respectfully submitted,
GOOGLE INC.
By: s/ William J. Barrett

Page 9 of 10

One of Its Attorneys

Michael T. Zeller (ARDC No. 6226433)

QUINN EMANUEL URQUHART OLIVER
& HEDGES, LLP

865 South Figueroa Street, 10th Floor

Los Angeles, California 90017

(213) 443-3000

(213) 443-3100 (fax)

William J. Barrett (ARDC No. 6206424)

BARACK, FERRAZZANO, KIRSCHBAUM,
PERLMAN & NAGELBERG, LLP

333 West Wacker Drive, Suite 2700

Chicago, Illinois 60606

(312) 629 5170

(312) 984-3150 (fax)

CENTRAL MFG. INC. AND STEALTH

INDUSTRIES

By: s/ Janice Alwin

By and For The Trustee

Richard M. Fogel, Esq. (ARDC No. 3127114)

SHAW GUSSIS FISHMAN GLANTZ WOLFSON
& TOWBIN LLC

321 North Clark Street, Ste. 800

Chicago, Illinois 60610

Not Individually but as Chapter 7 Trustee

Janice Alwin, Esq. (ARDC No. 6277043)

SHAW GUSSIS FISHMAN GLANTZ WOLFSON
& TOWBIN LLC

321 N. Clark Street, Suite 800

Chicago, Illinois 60610

Counsel for Trustee
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Case 1:07-cv-385 Document 23  Filed 02/12/2007 Page 10 of 10

CERTIFICATE OF SERVICE

I, William J. Barrett, certify that I caused to be served on the parties on the following
Service List, manner of service and date as indicated below, a copy of the foregoing: (1)
NOTICE OF JOINT MOTION FOR ENTRY OF STIPULATED PERMANENT
INJUNCTION AND FINAL JUDGMENT and (2) JOINT MOTION FOR ENTRY
OF STIPULATED PERMANENT INJUNCTION AND FINAL JUDGMENT.

s/ William J. Barrett
William J. Barrett

SERVICE LIST

Leo Stoller

7115 W. North Avene

Oak Park, Illinois 60302

Via e-mail to ldms4@hotmail.com

(Served via email transmission on February 12, 2007 and overnight delivery on February 13,
2007)

Richard M. Fogel, Esq.

Janice Alwin

SHAW GUSSIS FISHMAN GLANTZ WOLFSON & TOWBIN LLC
321 North Clark Street, Ste. 800

Chicago, Illinois 60610

(Served via messenger delivery on February 13, 2007)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
GOOGLE INC,, )
) Civil Action No, 07 CV 385
Plaintiff, )
) Hon. Virginia M. Kendall
vs. )
) Presentment Date: February 20, 2007
CENTRAL MFG, INC. a/k/a CENTRAL ) Presentment Time: 9 a.m.
MFG. CO., a/k/a CENTRAL MFG. CO. )}
(INC.), a/k/a CENTRAL )
MANUFACTURING COMPANY, INC. )
and a/k/a CENTRAL MFG. CO. OF )
ILLINOIS; and STEALTH INDUSTRIES, )
INC. a/k/a RENTAMARK and a/k/a )
RENTAMARK,COM, )
' )
Defendants. )

- SUPPLEMENTAL DECLARATION OF MICHAEL T. ZELLER

I, Michael T. Zeller, declare as follows:

1. I am a member of the bar of the State of Illinois, New York and California and a
partner of Quinn Emanuel Urquhart Oliver & Hedges, LLP, attorneys for plaintiff Google Inc.
("Google"). I make this declaration of personal, firsthand knowledge, and if called and sworn as a
* witness, I could and would teétify competently thereto. -

2. Attached as Exhlblt 1 is a true and correct copy of the Order and Statement dated
November 16, 2005 1ssued by th1s Court the Honorable George W. Lindberg presiding, in Central
Mfg. Co., et al. v. Pure Fishing Inc., et al., No. 05 C 00725.

| I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Executed on February 13, 2007 at Los Angeles California.

'%O'Mﬁ- ‘f 7»”"’“‘
Michael T_. Zellc__r /
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois — CM/ECY LIVE, Ver 2.5
Eastern Division

Central Mfg. Co., et al.
' Plaintiff,
V. Case No.; 1:05—cv-00725
Honorable George W. Lindberg
Pure Fishing, Inc., et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, November 16, 2005:

MINUTE entry before Judge George W. Lindberg : Plaintiff's case is dismissed
with prejudice and a default judgment is entered against each of the
counter—defendantsMailed notice(slb, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information. :

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.

jrewrd
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United States District Court, Northern District of Illinois

Name of Assigned Jud : Sitting Judge if Oth
an::eroMa;;f:aie Jﬁaﬁﬁ George W. Lindberg t!tlta:gAsl;igglfed Jutd;:
CASE NUMBER 05C 725 DATE 11/16/2005
CASE Central Mfg. Co. vs. Pure Fishing, Inc., et al
TITLE

Plaintiff’s case is dismissed with prejudice and a default judgment is entered against each of the counter-
defendants.

' { M| For further details see text below 1 Docketing to mail notices.

STATEMENT

This case is a striking example of gross misconduct by counter-defendant and plaintiff’s principle,
Leo Stoller, and his counsel, Peter Woods. Their conduct constitutes a flagrant contempt for this Court and
mandates the harsh sanctions of dismissal of this case with pre_]udice as o plamtxff and entry of default
Judgment as to each counter-defendant. -

1. Factual Background

Leo Stoller, a counter-defendant and purported sole shareholder of plaintiff Central Mfg. Co. and
each of the counter-defendants, is a frequent litigant within this district.! Mr. Stoller, a non-lawyer, has
earned a reputation for initiating spurious and vexatious federal litigation. See e.g. Central Mfg. Co. et al. v.
Brett, 2005 WL 2445898 (N.D. L. Sept. 30, 2005) (Coar, J.) (“Stoller appears to be running an industry that
|/ produces often spurious, vexatious, and harassing federal litigation.”); S. Indus. Inc. v. Stone Age Equip., Inc.,
1l 12 F. Supp. 2d 796 (N.D. 111. 1998) (Castillo, J.) (Stoller initiates “litigation lacking in merit and approaching
' harassment”), S. Indus. Inc. v. Hobbico, Inc., 940 F. Supp. 210, 211 (N.D. 1Il. 1996) (Shadur; 1) (Stoller

“appears to have entered into a new 1ndustry that of instituting federal litigation.”).  Additionally, Mr.
Stoller or his entities have been ordered to pay their opponent’s attorneys” fees in at least seven‘_reported
|| cases. See e.g. Central Mfz. Co. et al. v. Brett, 2005 WL 2445898 (N.D. IIl. Sept. 30, 2005) (Coar, 1.);:S
Indus., Inc. v. Ecolab Inc., 1999 WL 162785 (N.D. Iil. Mar.16, 1999) (Gottschall, J.); S Indus., Inc. v. Stone
Age Equip., Inc., 12 F. Supp. 2d 796, 798-99, 819-20 (N.D. IiL. 1998) (Castillo, 1.}; S Indus., Inc. v. Centra
2000, Inc., 1998 WL 157067 (N.D. Il Mar.31, 1998) (Lindberg, 1.), aff'd by 249 F.3d 625, 627-29 (7th Cir.
2001),_S]ndus., Inc. v. Diamond Multimedia Sys., Inc., 991 F.Supp. 1012 (N.D. 111.1998) (Andersen, J BN

1." Since 1988, Leo Stoller, individually or through one of his many who]lywowned corporate entltles has been involved in at Jeast
49 cases in the Northern District of Illinois.

05C725 Central Mfg. Co. vs. Pure Fishing, Inc,, et al Pagetof 6 .
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Case 105 oy 00005 Document 2852 Filod 1UMALO05  Page d ot s
STATEMENT

S Indus., Inc. v. Diamond Multimedia Sys., Inc., 17 F.Supp.2d 775 (N.D. 111.1998) (Andersen, l.); S Indus.,
Inc. v. Diamond Multimedia Sys., Inc., 1998 WL 641347 (N.D. Ill. Sept. 10, 1998) (Andersen, 1.); S Indus.,
Inc. v. Kimberly-Clark Corp., 1996 WL 388427 (N.D. I11. July 9, 1996) (Shadur, 1.); S Indus., Inc. v.
Hobbico, Inc., 940 F.Supp. 210, 212 (N.D.111.1996) (Shadur, I.).

In keeping with Mr. Stoller’s reputation, his actions in the instant litigation have been vexatious and
sanctionable. As background, a brief explanation of Mr. Stoller’s “business” is necessary. For more than a
decade, Mr. Stoller has been creating and operating various wholly-owned corporate entities including, infer
alia, S. Industries, Inc., Central Manufacturing Co., Central Manufacturing Inc., Sentra Industries, Inc.,

Il Stealth Industries, Inc., and Rentamark.com. Mr. Stoller admits that he is the chief operating officer,
|| president, and where applicable, sole shareholder for each of these corporate entities. Individually and
through these wholly-owned entities, Mr. Stoller applies for and has obtained trademark registrations for
hundreds of words and phrases including the term “Stealth,” which is at issue in the instant case. As part of
[ his “business,” Mr. Stoller issues cease and desist letters to companies that market products bearing some
version of the names and terms he has purportedly trademarked. In those letters, Mr. Stoller threatens to file
an infringement action unless the targeted companies pay him a licensing fees for the use of the allegedly
trademarked terms. _

In the mid and late 1990s, Mr. Stoller initiated a number of infringement lawsuits on behalf of S.
Industries, Inc., stating that he and/or S. Industries Inc. owned the exclusive rights to various trademarks,
including ones for the term “Stealth.” As discussed above, many of those suits were unsuccessful and
resulted in the imposition of sanctions against S. Industries, Inc. and Mr. Stoller. Seemingly to avoid
possible forfeiture of one or more of the trademark registrations to judgments creditors of S. Industries, Inc.,
Mr. Stoller purportedly transferred S. Industries Inc.’s rights in those marks to Central Mfg. Co.

Thereafter, Mr. Stoller began a new round of infringement lawsuits on behalf of Central Mfg. Co., the
new alleged owner of exclusive title for various “Stealth” marks. See e.g. Central Mfg. Co. et al. v. Brett,
2005 WL 2445898 (N.D. 1ll. Sept. 30, 2005) (Coar, 1.). Mr. Stoller and Central Mfg. Co. initiated the instant
i trademark infringement action on February 4, 2005. Throughout the initial complaint, Central Mfg. Co.
maintained that it was a Delaware Corporation. Mr. Stoller and Central Mfg. Co. also stated that they held
the rights to the federal trademark registrations for the term “Stealth,” which served as the sole basis for their
complaint. Plaintiffs also included, as exhibits to the complaint, copies of trademark registration forms
indicating that Central Mfg. Co. held sole title to the disputed “Stealth” trademarks.

Subsequently, Central Mfg. Co. and Mr. Stoller retained additional counsel who filed their
appearances on May 19, 2005 and filed an amended complaint on May 24, 2005. Therein, Mr. Stoller
removed himself as a named plaintiff and Central Mfg. Co. continued to maintain that it was a Delaware
corporation and held sole title to the disputed “Stealth” trademarks. During that same week, Mr. Stoller and
| 'his additional attorneys filed a motion with Judge Hart stating that Central Mfg. Co. was a d/b/a of Central

Mfg. Inc. See Columbia Pictures Industries, Inc. v. Stoller et al., 05 C 2052. In response to the amended
|| complaint, defendants filed 2 number of counterclaims, naming Mr. Stoller and various of his wholly-owned
corporate entities as counter-defendants. Defendants also filed a motion to dismiss, challenging the
legitimacy and corporate status of Central Mfg Co. In response to defendant’s motion to dismiss, Central
Mfg. Co. admitted that, contrary to the statements in its initial and amended complaints, it was not a
Delaware corporation. In fact, Ceniral Mfg. Co. was not an independent corporate entity. Instead, for the
first time in this litigation, Central Mfg. Co. stated that it was a d/b/a/ for Central Mfg. Inc., a Delaware
corporation, that was not named in the instant lawsuit. On September 27, 2005, this Court dismissed
plaintiff’s amended complaint without prejudice.

Prior 1o a ruling on the motion to dismiss, plaintiff’s additional counsel moved to withdraw as counsel
for Central Mfg. Co., Mr. Stoller and a number of the corporate counter-defendants, stating that they were no
|| longer being paid and that their continued representation of those parties would violate Illinois Rules of
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Professional Conduct 3.1, 3.2 and 3.3(a)(1) and (a)(12).> Mr. Woods did not move to withdraw his
appearance on behalf of Central Mfg. Co. The Court scheduled an October 12, 2005 hearing on the motion
to withdraw. A few hours before the hearing, plaintiff’s additional counsel filed a motion for leave to file a
second amended complaint. In light of the allegations in plaintiff’s additional counsel’s motion to withdraw
and because Mr. Woods had an appearance on file for Central Mfg. Co., the Court granted the motion to
withdraw on October 12, 2005, and gave the corporate counter-defendants until November 2, 2005 to obtain
new counsel. The Court reserved ruling on plaintiff’s motion for leave to file a second amended complaint
and ordered Mr. Woods to either certify that the allegations in the proposed second amended complaint
complied with Federal Rule of Civil Procedure (“Rule™) 11, or withdraw the proposed second amended
complaint by October 21, 2005. ,

Thereafter, the Court began to uncover some of the egregious conduct of Mr. Stoller, individually and
on behalf of his corporate entities; and Mr, Woods. The Court held a hearing on November 9, 2005. Atthe
hearing, Mr. Woods admitted to the following conduct:

(1) providing Mr. Stoller with oral authorization to s;gn his name to pleadings filed with the

Court;

(2) authorizing Mr. Stoller to sign his name to a motion to compel that lacked any evidentiary

support and accused this Court of “being an integral part of [a scheme] to defraud the Federal

Court and to defraud Leo Stoller out of his valuable trademarks,” and accused defense counsel

of “concocting [a] scheme in order to defraud the counter-defendants out of $100,000 and 30

Federal Trademarks,” “tortiously interfer[ing] with Leo Stoller’s business banking

relationship,” and designing “a scheme to purchases a fee award merely for the purpose of

~ asserting a non-meritorious counterclaim;”

(3) authorizing M. Stoller to sign his name to the February 4, 2005 attorney appearance form

on behalf of Central Mfg. Co. that failed to include his ARDC number;

(4) authorizing Mr. Stoller to sign his name to the February 4, 2005 complaint that repeatedly

stated that Central Mfg. Co. is a Delaware corporation, when reasonable inquires as required

by Rule 11 would have disclosed that Central Mfg. Co. was not an independent legal entity; -
- .(3) authorizing Mr. Stoller to sign his name to an October 28, 2005 attorney appearance form |

that failed to include his ARDC number and purported to be on behalf of Central Mfg. Co.,

after all parties to the case had previously agreed that Central Mfg. Co. was not an

independent legal entity;

(6) authorizing Mr. Stoller to sign his name to an October 28, 2005 attorney appearance form

on behalf of various corporate counter-defendants without verifying whether those counter-

defendants were independent legal entities; and

(7) authorizing Mr. Stolier to sign his name to a Rule 11 Certlﬁcation dated October 21, 2005,

certifying that the proposed second amended complaint complied with Rule 11.

At the hearing, Mr. Woods also stated that the allegatlons and mformatlon in the above referenced filings
came directly from Mr. Stoller. Mr. Stoller. provided Mr. Woods with the information included in the above
|| referenced motion to compel-and erroneously rep_resented:that each of the counter-defendants listed on Mr.
Woods’ October 28, 2005 appearance form were independent legal entities.  Additionally, although not

2. Rule 3.1 provides, in pertinent part, that “{a] lawyer shall not bring or defend a proceeding, or assert or controvert an issue

|| therein, unless there is a basis for doing so that is not frivolous, which includes a good-faith argument for an extension,

|| modification or reversal of existing law.” Rule 3.2 provides that ““[a] lawyer shall make reasonable efforts to expedite litigation
consistent with the interests of the client.” Rule 3.3(a)(1) provides that a lawyer shall not “make a statement of material fact or law
to a tribunal which the later knows or reasonably should know is false.” Rule 3.3(2)(12) provides that a lawycr shall not “fail to use
: reasonabfe effor!s to restrain and prevent a cl:ent from domg those things that the lawyer ought not to do.”

05C725 Central Mfg. Co. vs. Pure Fishing, Inc., ctal ‘Page 3 of -6
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specifically confirmed on the record, it appears that Mr. Stoller may have drafted a number of the pleadings
to which he affixed Mr. Woods” name. Furthermore, Mr. Stoller also filed baseless pro se motions in his
capacity as a counter-defendant. Most notably, Mr. Stoller filed meritless motions to disqualify this Court
and defense counsel. Despite repeated admonishments by this Court that he was not an attorney and could
not represent his corporate entities, Mr. Stoller also filed a pleading on behalf of his corporate counter-
defendants.

II. Legal Analysis

A. Conduct of the Corporate Counter-defendants

It is well settled that corporate entities cannot appear before the court pro se. See Scandia Down
Corp. v. Euroquilt, Inc., 772 F.2d 1423, 1427 (7th Cir.1985). On October 27, 2005, the Court ordered that
any corporate counter-defendant that did not have an attorney appearance on file by November 2, 20035
would be defaulted. The next day, Mr. Woods authorized Mr. Stoller to sign his name to and file an attorney
appearance on behalf of all of the corporate counter-defendant. That appearance form clearly violates Rule
11(a). Rule 11(a) requires that “[e}very pleading, written motion, and other paper shall be signed by at least
one attorney.” Fed R.Civ.P. 11 (emphasis added). In order to comply with Rule 11, Mr. Woods must
personally sign each paper filed with the Court and cannot authorize Mr. Stoller to sign his name to pleadings
submitted on behalf of the corporate counter-defendant. See Dillard v. Washington, 1996 WL 616664 (N.D.
1L Oct. 21, 1996) (dismissing a complaint pursuant to Rule 11 because the plaintiff failed to personally sign .

1t). :

The appearance form also fails to comply with Rule 11(b). Mr Woods admitted that he did not verify
that each of the counter-defendants listed on the appearance form were independent legal entities. In fact, a
number of those entities, most notable Central Mfg. Co., are not legal entities. Further, authorizing the filing
on an attorney appearance form on behalf of non-existent corporate entities clearly prejudiced defendants by
1 needlessly increasing the cost of discovery and hampering defendants’ ability to identify the true parties in
interest in Counterclaim IV, Therefore, because the attorney appearance form filed on behalf of the corporate
counter-defendants violates Rule 11(a) and (b), it is stricken. Additionally, the corporate counter-defendants
will not be allowed leave to file an additional attorney appearance form. Based on the admissions of Mr.
|| Woods, he is not qualified to represent the corporate counter-defendants in this litigation, and the counter-
defendants cannot represent themselves. Accordingly, default judgment is entered as to each of the corporate
counter-defendants for failure to obtain competent representation, despite ample opportunity to do so.

B. The Conduct of Mr. Woods and Mr. Stoller, Individually and on Behalf of Central Mfg,
Co.

Next, the Court addresses the conduct of Mr. Woods and Mr. Stoller, individually and on behalf of
Central Mfg. Co. The Court has the inherent authority to dismissed plaintiff’s complaint with prejudice and
enter a default judgment against Mr. Stoller to rectify abuses to the judicial process. Dotson v. Bravo, 321
(| F.3d 663, 667 (7th Cir. 2003). This power is governed by the necessary control a court must have over its
docket and includes the imposition of the sanction of dismissal with prejudice. Jd. As the Seventh Circuit
has recognized, “there are species of misconduct that place too high a burden . . . for a court to allow a case
i to continue.” Barnhill v. United States, 11 F.3d 1360, 1368 (7th Cir. 1993). Dismissal with prejudice is a
harsh sanction, however “the most severe sanction in the spectrum of sanctions provided by statute or rule
must be available . . . not merely to penalize those whose conduct may be deemed to warrant such a sanction,
but to deter those who might be tempted to such conduct in the absence of such a deterrent.” Nat’l Hockey
League v. Metro Hockey Club, Inc., 427 U.S. 639, 643 (1976). Additionally, the Court need not explore the

appropriateness of a lesser sanction if the circumstances justify dlsmlssal of the action w1th prejudice.

05C725 Central Mfg. Co. vs. Pure Fishing, Inc., etal Page 4 of 6
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Dotson, 321 F.3d at 667.

In deciding what measure of sanction to impose, this court must consider the “egregiousness of the
conduct in question in relation to all aspects of the judicial process.” Barnhill, 11 F.3d at 1368. Further,
“[m]isconduct may exhibit such flagrant contempt for the court and its processes that to allow the offending
party to continue to invoke the judicial mechanism for its own benefit would raise concerns about the
integrity and credibility of the civil justice system that transcend the interests of the parties immediately
before the court.” Dotson, 321 F.3d at 668.

Since the inception of this case, Mr. Woods and Mr. Stoller, individually and on behalf of Central
~ I Mfg. Co, have repeatedly violated the Federal Rules of Evidence. For example, Mr. Woods stated that he did

I not personally sign the original attorney appearance or complaint filed on behalf of Central Mfg. Co. Rather,
in violation of Rule 11, Mr. Woods authorized Mr. Stoller to sign his name to those documents, without
| provided any indication to the Court or opposing counsel that Mr. Woods had not personally signed them,
Mr. Woods also did not personally sign the Rule 11 certification ordered by the Court, within the deadline for
doing so.

Next, Mr. Woods and Central Mfg. Co., through Mr. Stoller, violated Rule 11(b) by maintaining that
Central Mfg. Co. was a Delaware corporation. Contrary to the statements in Central Mfg, Co.’s initial and
amended complaints, it is not an independent legal entity and is not incorporated under the laws of Delaware.
Central Mfg. Co. filed an amended complaint with this Court on May 26, 2005 stating that it was a Delaware
‘corporation, while almost sxmultaneously filing 2 motion before Judge Hart stating that Central Mfg. Co. was
‘a d/b/a for Central Mfg. Inc. See Columbia Pictures Industries, Inc. v. Stoller et al., 05 C 2052, Plaintiff,
through Mr. Stoller, filed this case under a false name. Since the inception of this ease, and unquestionablely
|| prior to filing the amended complaint, Mr. Stoller knew that he had not incorporated Central Mfg. Co.
However, Mr. Stoller likely attempted to conceal this fact from the Court because the trademark registrations
|[that are the basis for the infringement claims, state that Central Mfg. Co., not Central Mfg. Inc., owns sole
|| title to the disputed marks. The conduct of Central Mfg. Co., through Mr. Stoller, is akin to the conduct in
“Dotson. 321 F.3d 663. In Dotson, the Seventh Circuit upheld the dismissal of a plaintiff’s case with
prejudice as a sanction for filing suit under a false name. Id. at 668. Accordingly, Central Mfg. Co. and Mr.
St_o]ier deserve the same sanction for filing suit on half of a false corporation.

Mr. Stoller and Mr. Woods have also displayed an appalling lack of regard for this court and a lack of
:respect for the judicial process. As stated above, Mr. Stoller likely: engaged in the unauthorlzed practice of
law by indiscriminately placing his signature and that of Mr. Woods on meritless and untrue pleadings.
Specifically, Mr. Stoller accused this Court and opposing counsel of participated in a scheme to defraud the
federal courts and others and of engaging in unprofessional and unethical conduct. To the contrary, Mr.
Stoller and Mr. Woods are the only ones who have engaged in unprofessional and unethical conduct in this
case. Additionally, despite more than ample time, Mr. Woods and Mr. Stoller failed to remedy
inconsistencies between the proposed second amended complaint and Exhibit 2 attached thereto.

Specifically, Mr. Woods and Mr. Stoller failed to reconcile the statements in the proposed second amended
complaint that Central Mfg. Inc. owns title fo the dlsputed marks, and the trademark registratlons in Exhibit’
|12, which clearly state that title lies solely with Central Mfg Co.

M. Stoller appears to believe that this Court exists to serve his selfish mterests and o promote hxs
questionable business, tather than to serve the interests of justice. Mr. Stoller is wrong and must be
|l sanctioned in the only manner that will deprwe him of the very process he has sought to manipulate and
|| pervert. In light of the above mentioned egregious conduct and flagrant contempt of court, to allow Mr.
Stoller and his wholly owned entities to continue to “invoke the judicial mechanism for {their] own benefit
would raise concerns about the integrity and credibility of the civil justice system that transcend the interests
of the parties immediately before the court.” Dotson, 321 F.3d at 668. Accordingly, under the Court’s
o mherent power, plaintiff’s case is dismissed w1th prejudice and a default Judgment is entered against Mr.

05C725 Central Mfg. Co. vs. Pure Fishing, Inc., et al ~Page5of 6
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Stoller in his capacity as a counter-defendant.
III.  Conclusion
For the foregoing reasons and pursuant to the Court’s inherent power, plaintiff’s case is dismissed

with prejudice and a default judgment is entered against each of the counter-defendants. All other pending
motions are moot. Any sanction motions pursuant to Rule 11 for conduct addressed in this order must be

filed by November 30, 2005. It is so ordered.
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The parties to this suit, Plaintiff Google Inc. ("Google") and Defendants (by and through
the Trustee duly appointed by the United States Bankruptcy Court), have separately filed a Joint
Motion for Entry of Stipulated Permanent Injunction and Final Judgment. Google respectfully
submits this Memorandum to provide the Court with a summary of the facts that led to this
action and that establish why Google still needs, and is entitled to, relief in the form of an
injunction to ensure that the misconduct against Google is not repeated and that the continuing
effects to Google from that misconduct are ameliorated.

Summary Of Facts Giving Rise To Suit And Supporting An Injunction

A. Defendants' History Of Vexatious Litigation.

Defendants are two putative corporations, Central Mfg. Inc. ("Central Mfg.") and Stealth
Industries, Inc. ("Stealth"). Leo Stoller, who is currently in Chapter 7 bankruptcy ("Debtor"), has
claimed to be Defendants' former principal and to have employed at least another three others in
conducting the affairs of Defendants. The Defendants are currently part of Debtor's Chapter 7
estate, which is under the administration of the Trustee.

As the Seventh Circuit, Courts in this District and the Trademark Trial and Appeal Board
repeatedly have found, Defendants' affairs for at least the past decade have included an extensive
scheme of fraudulently claiming trademark rights for the purpose of harassing and attempting to
extort money out of legitimate commercial actors, both large and small.”> Indeed, the judicial
decisions awarding fees and otherwise imposing sanctions against Defendants and Debtor for
their fraudulent and other illegal conduct, their assertion of rights that they do not own, their
pattern of bringing meritless lawsuits and even their fabrication of evidence are legion.
Although it has exhibited many facets, Defendants' scheme at its core has involved targeting
companies (and sometimes individuals) with threats of litigation that were based on Defendants'
false claims to own literally many thousands of trademarks, co-joined with Defendants' offers to
"license" their non-existent trademark rights for an amount less than the frivolous litigation
would cost the victims. Then, in many instances, if no money was forthcoming, Defendants
proceeded to file sham proceedings in the Courts and/or in the Trademark Trial and Appeal

Board ("TTAB"). Although Google cannot be sure of the exact number, Defendants instituted in

' Declaration of Michael T. Zeller, dated February 12, 2007 and previously filed with the Court
("Zeller Dec."), Exh. B at pp.14-18.

> A summary of examples of these decisions is attached hereto as Appendix 1.
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excess of 37 lawsuits in this District alone and filed hundreds of proceedings in TTAB.? At least
seven of those lawsuits resulted in fee awards against Defendants, and none of them resulted in
any Court decision on the merits granting Defendants relief. As Judge Coar observed in Central
Mfg. Co. v. Brett, "no Court has ever found infringement of any trademark allegedly held by
Stoller or his related companies in any reported opinion."*

B. The Pure Fishing and Brett Decisions.

In late 2005, Defendants were in the process of losing yet two more of the many frivolous
lawsuits that they had brought and were facing the prospect of paying significant fee awards. In
one, Central Mfg. Co. v. Brett,’ the Court ruled that Defendant Central Mfg. lacked the
trademark rights it had claimed and on that basis, among others, entered judgment against it and
ordered Defendant Central Mfg. to pay attorney's fees.® In reviewing the evidence, the Court
found that Defendant Central Mfg. had "engage[d] in a pattern and practice of harassing
legitimate actors for the purpose of extracting a settlement amount. The judicial system is not to
be used as an aid in such deliberate, malicious, and fraudulent conduct."” The Court also found
that it had offered "questionable, and seemingly fantastical documents" and "inconsistent,
uncorroborated, or arguably false testimony" in the suit.”

In the other case, Central Mfg. Co. v. Pure Fishing, Inc.,’ the Court entered judgment
against Defendant Central Mfg. as a sanction for its and Debtor's abuse of the legal process and
their violations of Rule 11. The Court observed that Debtor “has earned a reputation for
initiating spurious and vexatious federal litigation.” In the particular case before it, the Court
found Defendant Central Mfg., Debtor and their counsel had engaged in “gross misconduct” and
“unethical conduct” that included (1) Debtor's signing of pleadings with counsel's name, even

though Debtor is not a lawyer; (2) bringing motions “that lacked any evidentiary support” and

A list of these cases is attached as Exhibit A to the Complaint and also included in the Brett
decision, attached as Exh. 23 to the Zeller Dec.

* Zeller Dec., Exh. 23, at p. 2.

> No. 04 C 3049 (N.D. Ill) (Coar, I.).
6 Zeller Dec., Exh. 23, at p. 30.
7 Id., at p. 27.
1d.

? No. 05 C 725 (N.D. Ill) (Lindberg, J.). A copy of this decision is Exh. 1 to the Supplemental
Declaration of Michael T. Zeller, dated February 13, 2007 and filed concurrently herewith
("Supp. Zeller Dec.").
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were otherwise "baseless"; and (3) evincing a "flagrant contempt for this Court" and ‘“an
appalling lack of regard” for the judicial process.'’

C. Defendants Target Google And Hundreds Of Others.

Soon after these decisions in Pure Fishing and Brett, Defendants embarked on an
expanded scheme. Between November 2005 and July 2006 alone, Defendants filed more than
1800 requests for extensions of time to oppose applications for trademark registrations that had
been published by the United States Trademark Office.!" Such extension requests, by their mere
filing, delayed the issuance of each and every trademark registration that was the subject of
Defendants' actions.'” Simultaneous with this proliferation of filings, Defendants sought to
extract money or property out of at least many hundreds of applicants by asserting that
Defendants purportedly owned rights to all of these many hundreds of marks which were the
subject of those applications. Many of these extortionate demands and false representations
directed to applicants for registration are evidenced in Defendants' sham filings with the
Trademark Office itself. For example, Defendants' April 12, 2006 request for an extension of
time to oppose a trademark application for "VP VENTURES" included the following:

Please contact (773-589-0915 FAX) VENTURE BRAND LICENSING to resolve this
trademark controversy VENTURE v VP VENTURES and/or merely file an Express
Abandonment! See rentamark.com, the nationally renowned trademark licensing and
enforcement firm since 1974 for all of your VENTURE BRAND LICENSING,
trademark valuations, expert witness testimony and trademark litigation support services,
ie., brief writing, trademark searches, legal research, appeals, etc.”

10" Supp. Zeller Dec., Exh. 1. Judge Lindberg subsequently ordered Defendants and Debtor to
pay in excess of $900,000 in fees and damages and declared them to be "vexatious" litigants.
Zeller Dec., Exh. 13.

" Zeller Dec., Exh. 12, at pp. 1, 12.

2 1d., at p. 12.

A copy of this filing is Exhibit C to the Complaint. Many of Defendants' more than 1800
filings included virtually identical language, except that Defendants substituted a different bogus
"licensing" entity that purported to have a name supposedly similar to the mark which was the
subject of the application -- such as "ELLA BRAND LICENSING," "FINGO BRAND
LICENSING," "SKILL BRAND LICENSING," "MERMAID BRAND LICENSING,"
"DIAMOND BRAND LICENSING," "STRA BRAND LICENSING," "WORKOUT BRAND
LICENSING," "FRIENDS NETWORK BRAND LICENSING," "SIFI BRAND LICENSING,"
"PM  BRAND LICENSING," "NANO BRAND LICENSING," "HAPPY BRAND
LICENSING," "LAKE BRAND LICENSING" and "RUNNER BRAND LICENSING." See
Complaint, Exhibit D.
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1. Defendants' Falsely Claim Rights To ""Google'" And Demand Money.

It was in this context of Defendants' expanded scheme of making spurious claims to
many thousands of marks, and their pattern of unlawfully demanding licensing fees and
threatening and filing sham legal proceedings, that Defendants targeted Plaintiff Google. On
November 27, 2005, as one of the some 1800 requests for extension of time eventually filed by
Defendants with TTAB, Defendant Central Mfg. sought a request for an extension of time to
oppose an application for registration filed by Plaintiff Google for certain goods.'* Two days
later, Defendants sent Google a letter that purported to be on the letterhead of an entity called
"GOOGLE BRAND PRODUCTS & SERVICES," which claimed to have been in business
"SINCE 1981."" In it, Defendants alleged to "hold common law rights" in the mark GOOGLE
and to "have been using the similar mark GOOGLE for many years." The attachments to the
letter also repeatedly proclaimed Defendants' "ownership of the mark GOOGLE," and contained
spurious notices of copyright registration and trademark registration for "Google." In this letter,
Defendants threatened to harass Google through legal proceedings -- along with "extensive
discovery" that included depositions of Applicant's "executive officers" -- and referenced the fact
that the mere filing of a legal proceeding, regardless of its lack of merit, would cost Google at
least $150,000. In exchange for refraining from inflicting such damage, Defendants demanded
that Google either (1) pay them at least $100,000 or a percentage of Google's revenues as a
"licensing" fee; or else (2) cease all use of GOOGLE in connection with Google's business.

2. Defendants' TTAB Proceedings Against Google, One Of Which
Results In Sanctions Against Defendant Central Mfe.

After Google refused Defendants' demands, Defendant Central Mfg. then instituted
proceedings against Google in TTAB and the Trademark Office. Two are most pertinent here.
First, on March 1, 2006, Defendant Central Mfg. filed Opposition No. 91170256 (the
"Opposition") against Google's Application S/N 76314811 for the GOOGLE mark for various
goods and services (the "Application").'"® The Opposition was the result of a request for the
extension of time to oppose the Application that Defendant Central Mfg. had filed on November
27,2005 and thus was among the 1800 requests that Defendants had filed with TTAB beginning
in November 2005.

4 See Complaint, Exhibit H.
1> Defendants' November 29, 2005 letter and its attachments is Exhibit I to the Complaint.
16 Zeller Dec., Exh. 8.
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In the aftermath of Defendants' barrage of filings in TTAB, TTAB issued a March 28,
2006 Show Cause Order (the "OSC"). The OSC noted that Debtor and the entities he purported
to control had engaged in a "pattern of misconduct and abuse of the TTAB's processes" over the
course of "many years.""” It also directed Debtor and Defendants to provide "for each of the
marks for which you requested an extension of time to file an opposition, evidence that supports
a claim that you may be damaged by registration of the mark" and to "demonstrate that the
extension requests were not filed for improper purposes but, instead, were based on cognizable
rights you may have arising under the Trademark Act."'®

Subsequently, by Order dated July 14, 2006, TTAB found that Defendants' response to
the OSC did not provide any of the proof that the law required and that TTAB had mandated:
"Your submissions do not substantiate your rights in any of the claimed marks, let alone support
a colorable claim of damage.... You submitted no evidence of products or services bearing these
alleged marks, no evidence that you have sold any products or services under these marks, and
no evidence of your advertising of goods or services with these marks.""” Indeed, as TTAB
observed, the evidence Defendants did provide only served to "reinforce the conclusion that you
are holding up thousands of applications in an attempt to coerce applicants to license, i.e., 'rent,’
trademarks to which you have not demonstrated any proprietary right."** TTAB accordingly
found that Defendants lacked "a colorable claim" and had "filed the extension requests for
improper purposes, namely, to harass the applicants to pay you to avoid litigation or to license
one of the marks in which you assert a baseless claim of rights."'
For those violations, which constituted "egregious" misconduct, TTAB imposed an array

of sanctions.””> One sanction included TTAB's outright dismissal of Defendant Central Mfg.'s

Opposition proceeding against Google.”

7" 1d. 9 13, Exh. 12, at pp. 1-2 (July 14, 2006 Order).

'S 1d., at pp. 2-3, 9 (emphasis added).

1 1d., at p. 9 (emphasis added).

20" 1d., at pp. 9-10.

>l Id., at pp. 11-12 (emphasis added).

> Id., at pp. 12-13. These sanctions included vacating "each request for extension of time to
oppose" Defendants or Debtor had filed between November 2005 and July 2006; prohibiting
them or any attorney on their behalf from filing requests for extension of time for two years; and
permanently prohibiting Debtor and Defendants from appearing before the Board for purposes of
filing any requests for extension of time.

> Id. 913, Exh. 12, at pp. 1-2 (July 30, 2006 Order).
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Second, Defendant Central Mfg. also brought a Cancellation proceeding against Google
in TTAB, which proceeding was instituted on May 8, 2006 (the "Cancellation Proceeding"). The
Registration that Defendant seeks to cancel is No. 2806075 for GOOGLE for specified goods
and services in International Classes 38 and 42. In its Petition for Cancellation, Defendant
Central Mfg. again claimed that it owns "Common Law rights in and to the mark GOOGLE."**
As discussed further below, in the Cancellation Proceeding, Debtor continues to this day to file
papers with TTAB on alleged behalf of Defendant Central Mfg.

3. Examples Of Defendants' Further Misconduct Against Google.

Not content with harassing Google with TTAB proceedings in Defendants' gambit to
extract money, Defendant Stealth (under the d/b/a Rentamark) began representing to the public
in approximately April 2006 that "GOOGLE" was among the marks it purported to "own and
control" and that it was offering for licensing to third parties.”> In addition to the fabricated
"Google" documents mentioned above, Defendants also continued to circulate additional bogus
commercial documents, including fax sheets and address labels, supposedly evidencing an entity
they variously called "GOOGLE™ BRAND TRADEMARK LICENSING" and "GOOGLE
LICENSNING [sic]."*® Simultaneously with these activities, Defendants engaged in other acts
of harassment and extortion, including by threatening to "refe[r]" Google's top-level executives

"to the US Attorney" for a spurious "perjury charge."*’

Defendants repeatedly threatened to
publicize their fabricated allegations, which they claimed would mean "Google's stock won't be
worth $5.00 a share" and would result in "the total destruction" of Google.”® After again
threatening to publicize their allegations with the intention of "driv[ing] down Google stock
price," one such communication concluded with the statement: "I would not be surpirsed [sic] if
Google goes out of business by the conclusion of this proceeding."*’

Injunctive Relief Is Warranted

As shown in the Joint Motion, Google and the Trustee, acting on Defendants' behalf and

with the Bankruptcy Court's approval, have reached a Settlement Agreement that is contingent

#* Zeller Dec., Exh. 9 (Petition for Cancellation, 4 4).

2 See Complaint, Exhibit M; see also Complaint, Exhibits F and G.

2 Examples of these are attached as Exhibits J, K and L to the Complaint.
7 Complaint, Exhibit O.

**  Complaint, Exhibit R.

¥ Complaint, Exhibit S.
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upon the entry of a Stipulated Permanent Injunction and Final Judgment in this action. The
appropriateness of that requested relief in bringing a resolution to this suit is set forth in the Joint
Motion. Google writes separately here to address the two principal reasons why prospective
relief in the form of an injunction is warranted, notwithstanding the Trustee's current role as the
authorized representative of Defendants.

First, the law has long considered the "[c]ontinuing effects of past illegal conduct" to be
"an important factor" in justifying injunctive relief. International Salt Co. v. United States, 332
U.S. 392, 400-01 (1947) (abrogated on other grounds by Illinois Tool Works Inc. v. Independent
Ink, Inc., 126 S.Ct. 1281 (2006)). Indeed, even where (unlike here) the challenged conduct has

voluntarily ceased, an injunction is still warranted unless "interim relief or events have
completely and irrevocably eradicated the effects of the alleged violation." Pederson v.

Louisiana State University, 213 F.3d 858, 874 (5th Cir. 2000) (emphasis added).

Here, the harm to Google is on-going and can be brought to a final, certain end only by a
District Court injunction. For example, although Google and the Trustee sought to bring the
Cancellation Proceeding to a close as part of the Settlement Agreement, Debtor nevertheless
continues to file papers on the purported behalf of the sole named Petitioner in that proceeding,
Defendant Central Mfg. In the past eight weeks alone, there have been no fewer than six of these
spurious filings, including one as recently as February 8, 2007.° These improper filings Debtor
continues to make on Defendant Central Mfg.'s supposed behalf have ranged from efforts to
mislead others about who may lawfully represent Defendant Central Mfg. to the touting of a
frivolous criminal complaint against Google's counsel.” Google thus has had to continue to bear
the burden and expense of that on-going proceeding. The clarity and certainty of the Permanent
Injunction and Final Judgment is necessary to ensure a final termination of this proceeding that
Defendant Central Mfg. frivolously commenced and to ensure that no further misconduct is
repeated in the future by these Defendants.’”

As another example, Defendants were the ones who falsely claimed to be the rights

holders to GOOGLE. They also disseminated to the public for at least several months false

3% Zeller Dec., Exhs. 25-29.

U Id.

> This is particularly true since issues that are involved in this litigation, including most
importantly a conclusive determination that Defendants own no rights to the GOOGLE mark, are
not within the jurisdiction of TTAB to entertain, as discussed in Google's previously filed
Opposition to Debtor's Motion to Suspend re: TTAB.
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statements that they owned the GOOGLE mark, that they had the right to license it and that they
had even cancelled Google's registration. An injunction is needed to eliminate continued
confusion and misunderstanding that these falsehoods were intentionally designed to create,
especially since at no point did Defendants ever publicly retract or correct them, and to make
clear that Defendants have no such rights. In short, only an injunction entered by this Court can
rectify the on-going harm to Google and the public that Defendants' conduct deliberately
inflicted.

Second, and independently, "[i]t is well settled that 'a defendant's voluntary cessation of a
challenged practice does not deprive a federal court of its power to determine the legality of the
practice.' '[I]f it did, the courts would be compelled to leave [t]he defendant . . . free to return to
his old ways." Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 189
(2000) (quoting City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 289 (1982), and citing
United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953)).”> To obtain an injunction, a

plaintiff therefore need not prove that it is likely the misconduct will be repeated. See Levi

Strauss & Co. v. Shilon, 121 F.3d 1309, 1314 (9th Cir. 1997) ("A trademark plaintiff is entitled

to effective relief; and in any doubt in respect of the extent thereof must be resolved in the
plaintiff's favor as the innocent producer and against the defendant, which has shown by its
conduct that it is not to be trusted. [Plaintiff] is not required to produce evidence that [defendant]
is likely to infringe again." (citations and quotations omitted)).

As shown above, neither the conduct challenged here nor its effects have ceased. But
even apart from this, it is indisputable that Defendants engaged in a wide ranging pattern of
illegal activity that spanned over a decade. Where, as here, a violation has been founded upon
systematic wrongdoing, rather than on an isolated occurrence, the Seventh Circuit has observed
that a court should be more inclined to issue an injunction. Commodity Futures Trading Comm.

v. Hunt, 591 F.2d 1211, 1220 (7th Cir. 1979). Furthermore, this activity was not accomplished

just by Debtor acting alone. It was also carried out by others who have been employed by, or

otherwise represented, Defendants, along with supposed licensees who have likewise colluded

* Accordingly, unless a party resisting an injunction can also show that "there is no reasonable
expectation...that the alleged violation will recur," then an injunction is justified. Pederson, 213
F.3d at 874. Because "[v]oluntary cessation of allegedly illegal conduct is looked upon with
extreme skepticism by courts," however, the burden of substantiating such a contention "'is a
heavy one." United States v. Realty Multi-List, Inc., 629 F.2d 1351, 1388 (5th Cir. 1980)

(quoting W.T. Grant Co., 345 U.S. at 633).
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with Defendants in their campaign of unlawful behavior.”* Under these circumstances,
Defendants here should not be left free to resume their old ways, and the injunction will help
avoid a repetition of Defendants' long-standing pattern of misconduct in the future. This is
particularly true since, as one Court put it in finding that an injunction was proper in a trademark
infringement case, "if the defendants sincerely intend not to infringe, the injunction harms them
little; if they do, it gives [plaintiff] substantial protection". Polo Fashions, Inc. v. Dick Bruhn,
Inc., 793 F.2d 1132, 1135-36 (9th Cir. 1986).

Conclusion
For the foregoing reasons, and for the reasons set forth in the Joint Motion, Google
respectfully requests that the Court enter the Stipulated Permanent Injunction and Final

Judgment.

DATED: February 13, 2007 Respectfully submitted,
GOOGLE INC.

By: _s/William J. Barrett
One of Its Attorneys

Michael T. Zeller (ARDC No. 6226433)

QUINN EMANUEL URQUHART OLIVER
& HEDGES, LLP

865 South Figueroa Street, 10th Floor

Los Angeles, California 90017

(213) 443-3000

(213) 443-3100 (fax)

William J. Barrett (ARDC No. 6206424)

BARACK, FERRAZZANO, KIRSCHBAUM,
PERLMAN & NAGELBERG, LLP

333 West Wacker Drive, Suite 2700

Chicago, Illinois 60606

(312) 629 5170

(312) 984-3150 (fax)

** " As shown above, Debtor has previously testified that Defendants have had at least three other
employees. Furthermore, in the Pure Fishing case, the claims were also brought by an ostensible
licensee who attempted to advance Defendant Central Mfg.'s spurious claims. See Supp. Zeller
Dec., Exh. 1, at p. 2.
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Appendix Of Examples Of Decisions

1. In S Industries, Inc. v. Centra 2000, Inc., 249 F.3d 625, 627-29 (7th Cir. 2001),
the Seventh Circuit found that S Industries, Inc. ("SI")’> and Debtor's assertion of trademark
rights was groundless and affirmed an award of attorneys' fees against SI for filing "meritless
claims" and engaging in other litigation misconduct, which the Seventh Circuit found was part of
a "pattern of abusive and improper litigation with which the company and Lee Stoller, its sole
shareholder, have burdened the courts of this circuit." Although this suit resulted in a fee award
against SI and/or Debtor, upon information and belief such award has not been paid.

2. In S Indus., Inc. v. Stone Age Equip., Inc., 12 F. Supp. 2d 796, 798-99, 819 (N.D.
I1l. 1998) (Castillo, J.), the Court awarded attorney’s fees against SI for its "continuing pattern of
bad faith litigation." The Court also found that the documentary evidence submitted by SI and
Debtor was “highly questionable” and “perhaps fabricated” and that Debtor's sworn testimony
was “inconsistent, uncorroborated, and in some cases, demonstrably false.”

3. In S Industries, Inc. v. Diamond Multimedia Sys., Inc., 17 F. Supp. 2d 775, 779
(N.D. III. 1998) (Andersen, J.), the Court awarded fees against SI based on findings that its
claims were "patently frivolous" and that it had "apparently taken a legitimate procedure
designed to protect trademark rights and turned [it] into a means of judicial extortion."

4. In S Indus., Inc. and Central Mfg. Co. v. JL Audio, Inc., Opposition No. 110,672,
Order of May 13, 2003 (TTAB), the Board stated that “Mr. Stoller's and opposers' litigation
strategy of delay, harassment and even falsifying documents in other cases is well documented”
and further noted Debtor's history of being "sanctioned, individually, for making material
misrepresentations."

5. In S Indus., Inc. and Central Mfg. Co. v. Casablanca Indus., Inc., Cancellation
No. 92024330, Order of Oct. 3, 2002 (TTAB), the Board likewise observed that Defendant
Central Mfg.'s and Debtor's "litigation strategy of delay, harassment, and falsifying documents in
other cases is well documented."

6. In S Indus., Inc. v. S&W Sign Co., Inc., Opposition No. 91102907 (Dec. 16,
1999), the Board noted that "[t]he lack of credibility of Mr. Stoller is a matter of public record."

35

SI was the claimed predecessor of Defendant Central Mfg. and Defendant Stealth and
purported to "transfer" its alleged rights to Defendants at various points in the 1990s so that
Defendants could claim longer use of the phantom marks and thus assert supposed priority in
rights against others. Complaint, 4 13-21, Exhs. A, B.
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7. In S. Indus. Inc. v. Lamb-Weston Inc., 45 U.S.P.Q.2d 1293, 1295 (TTAB 1997),
the Board found that SI and Debtor had made "fraudulent" statements under oath in order to
backdate pleadings filed with the Board.

8. In Central Mfg. Co. v. Brett, No. 04 C 3049 (N.D. IlI) (Coar, J.), the Court ruled
that Defendant Central Mfg. and Debtor lacked the trademark rights they had claimed and on that
basis, among others, entered judgment against them. It further observed that "Stoller appears to
be running an industry that produces often spurious, vexatious, and harassing federal litigation”
and recited the findings by "several courts in this district" that Debtor and Defendant Central
Mfg. are "engage[d] in a pattern and practice of harassing legitimate actors for the purpose
extracting a settlement amount." The Court ordered them to pay an award of attorneys' fees
based on findings that "Leo Stoller and his companies present paradigmatic examples of litigants
in the business of bringing oppressive litigation designed to extract settlement" and that they had
offered "questionable, and seemingly fantastical documents" and "inconsistent, uncorroborated,
or arguably false testimony." As a further part of that decision, the Court reviewed and
summarized the terms of the "settlement agreements" that Debtor and Defendant Central Mfg.
alleged evidence their trademark rights and found that they, in fact, confirmed such Defendants
had "engage[d] in a pattern and practice of harassing legitimate actors for the purpose of
extracting a settlement amount. The judicial system is not to be used as an aid in such deliberate,
malicious, and fraudulent conduct."

0. In Central Mfg. Co. v. Pure Fishing, Inc., No. 05 C 725 (N.D. Ill) (Lindberg, J.),
the Court entered judgment against Defendant Central Mfg. as a sanction for Defendant Central
Mfg.'s and Debtor's abuse of the legal process. In doing so, the Court found that Debtor “has
earned a reputation for initiating spurious and vexatious federal litigation.” In the case before it,
the Court found that Debtor, Defendant Central Mfg. Co. and their counsel had engaged in
“gross misconduct” and “unethical conduct” which included Debtor's signing of pleadings with
counsel's name even though Debtor is not a lawyer; had brought motions “that lacked any
evidentiary support” and were otherwise "baseless"; and had evinced "flagrant contempt for this
Court" and “an appalling lack of regard” for the judicial process. In particular, the Court ruled

that "Central Mfg. Co., through Mr. Stoller," and their counsel violated Federal Rule of Civil
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Procedure 11(b) "by maintaining that Central Mfg. Co. was a Delaware corporation," even
though it was not. As it explained:

Contrary to the statements in Central Mfg. Co.'s initial and amended complaints,
it is not an independent legal entity and is not incorporated under the laws of
Delaware. Central Mfg. Co. filed an amended complaint with this Court on May
26, 2005 stating that it was a Delaware corporation, while almost simultaneously
filing a motion before Judge Hart stating that Central Mfg. Co. was a d/b/a for
Central Mfg. Inc. See Columbia Pictures Industries, Inc. v. Stoller, et al., 05 C
2052. Plaintiff, through Mr. Stoller, filed this case under a false name. Since the
inception of this case, and unquestionably prior to filing the amended complaint,
Mr. Stoller knew that he had not incorporated Central Mfg. Co. However, Mr.
Stoller likely attempted to conceal this fact from the Court because the trademark
registrations that are the basis for the infringement claims, state that Central Mfg.
Co., not Central Mfg. Inc., owns sole title to the disputed marks. The conduct of
Central Mfg. Co., through Mr. Stoller, is akin to the conduct in Dotson. 321 F.3d
663. In Dotson, the Seventh Circuit upheld dismissal of a plaintiff's case with
prejudice as a sanction for filing suit under a false name. Id. at 668. Accordingly,
Central Mfg. Co. and Mr. Stoller deserve the same sanction for filing suit on
[be]half of a false corporation.

After this decision, Judge Lindberg entered a final judgment against Defendant Central Mfg.,
Defendant Stealth and Debtor that (1) deemed them to be "vexatious litigants" and thus barred
them "from instituting any lawsuit or trademark opposition without prior leave of this Court
pursuant to this Court's authority under the All Writs Act"; and (2) awarded Pure Fishing more
than $900,000 in attorney's fees and damages. On February 12, 2007, the Seventh Circuit
dismissed Debtor's appeal from that judgment.

10.  In Central Mfg. Co. v. Medtronic Sofamor Danek Inc., Opposition Nos. 9115485
and 91154617 (TTAB Feb. 19, 2004), the Board imposed Rule 11 sanctions against Defendant
Central Mfg. for filing motions that were "without merit, constitute harassment, and can only be
assumed to have been brought for purposes of delay."

11.  In Central Mfg. Inc. v. Third Millenium Tech. Inc., 61 U.S.P.Q. 1210, 1214-15
(TTAB 2001), the Board found that Debtor and Defendant Central Mfg. had "engaged in a
pattern" of submitting papers that were based on '"false statements and material
misrepresentations." It ruled, in particular, that Debtor and Defendant Central Mfg. had filed
requests for extensions of time on the basis of non-existent settlement negotiations and had
"acted in bad faith and for improper purposes, i.e., to obtain additional time to harass the
applicant, to obtain unwarranted extension of the opposition period, and to waste resources of

applicant and the Board."
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CERTIFICATE OF SERVICE

I, William J. Barrett, certify that I caused to be served on the parties on the following Service List, manner
of service and date as indicated below, a copy of the foregoing GOOGLE INC.'S SEPARATE MEMORANDUM
IN SUPPORT OF JOINT MOTION FOR ENTRY OF STIPULATED PERMANENT INJUNCTION AND
FINAL JUDGMENT.

/s/ William J. Barrett
William J. Barrett

SERVICE LIST

Mr. Leo Stoller

7115 W. North Ave., #272

Oak Park, IL 6030

Via email to ldms4@hotmail.com

(Served via email transmission on February 13, 2007 and overnight delivery on February 14, 2007)

Richard M. Fogel

Janice Alwin

Shaw Gussis Fishman Glantz Wolfson & Towbin LLC

321 N. Clark St., Suite 800

Chicago, IL 60610

Via email to jalwin@shawgussis.com and rfogel@shawgussis.com, rfogel@ecf-epigsystems.com
(Served via email transmission on February 13, 2007 and messenger delivery on February 14, 2007)
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