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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION and AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 

 v. 

 

GANNETT CO., INC., and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

   

   Defendants. 

______________________________________________________________________________ 

 

FIRST AMENDED COMPLAINT  

______________________________________________________________________________ 

Plaintiffs Wisconsin Interscholastic Athletic Association (“WIAA”) and American-HiFi, 

Inc. by and through their attorneys submit the following amended complaint for declaratory and 

other relief against Defendants Gannett Co., Inc. (“Gannett”) and Wisconsin Newspaper 

Association, Inc. (“WNA”) as follows: 

INTRODUCTION 

1. The WIAA organizes and sponsors statewide high school athletics tournaments 

that attract widespread public interest and media attention in Wisconsin and that play an 

important role in many participants’ athletic experience.  Along with policies governing 

spectator and participant activities during these tournaments, the WIAA issues media guidelines 

in order to protect athletes, ensure smooth operation of the tournaments, and generate revenues 

through licensing.  As a voluntary association, the WIAA largely depends upon revenue 

generated from its tournament events, including licensing the rights to broadcast or transmit 

these tournament games, in order to fund its operations and organize these tournaments.   
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2. Defendants in this action seek the absolute right to stream live action of WIAA-

sponsored tournament games over the Internet and, subsequently, to post these WIAA-sponsored 

games on their websites, without obtaining a license or otherwise complying with the WIAA’s 

media policies.  Defendants have indicated that they will pursue legal action to protect what they 

believe to be their rights if the WIAA does not change its licensing policy.   

3. In response to the threat of litigation, WIAA filed a declaratory judgment action 

in state court.  Defendants removed the action to this Court and filed counterclaims seeking 

declaratory and injunctive relief against the WIAA’s licensing and media policies.  The WIAA 

has filed this amended complaint in order to focus the litigation on the only actual federal 

controversy.  Accordingly, WIAA seeks a declaration that the WIAA has control over the right 

to transmit WIAA-sponsored tournament games, whether live or delayed, and that the WIAA has 

the right to grant an exclusive or non-exclusive license to transmit WIAA-sponsored tournament 

games and to otherwise require compliance with WIAA’s reasonable media policies.  

PARTIES 

4. WIAA is a nonprofit, voluntary and unincorporated association with its principal 

place of business at 5516 Vern Holmes Drive, Stevens Point, Wisconsin  54481.  Its members 

include public and private senior high schools, public and private middle and junior schools, 

statewide schools, specialty schools, and religious and independent schools in the State of 

Wisconsin.  WIAA organizes and directs interscholastic athletic competitions and programs for 

the benefit of its members, the participating students, and the community and public at large. 

5. American-HiFi is a Wisconsin corporation with its principal place of business at 

501 Moravian Valley Road, Waunakee, WI  53597, and does business in part as When We Were 

Young Productions (WWWY).  WWWY has signed an agreement with WIAA to produce and 
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distribute WIAA-sponsored tournament events, including live streaming of tournament games 

over the Internet.  WWWY has been joined in this action as a necessary party in light of its 

interest in the subject of the litigation.  See Exh. A.  

6. WNA is a non-stock organization organized in the state of Wisconsin, with its 

principal place of business at 1901 Fish Hatchery Road, P.O. Box 259837, Madison, WI  53725-

9837.  WNA is an association of daily, weekly, and bi-weekly newspapers in Wisconsin whose 

members frequently report on Wisconsin high school athletics, including WIAA-sponsored 

tournaments.   

7. Gannett is a Delaware corporation with its principal place of business at 7950 

Jones Branch Drive, McLean, VA  22107.  Gannett publishes newspapers across the United 

States, including 10 daily newspapers in Wisconsin and approximately 19 non-daily newspapers.  

Many of these newspapers frequently report on Wisconsin high school athletics, including 

WIAA-sponsored tournaments. 

JURISDICTION AND VENUE 

8. This Court has subject matter jurisdiction over WIAA’s declaratory judgment 

claim pursuant to 28 U.S.C. § 1331 because substantial, disputed questions of federal law 

underlie Defendants’ claim to possess the right to transmit WIAA-sponsored tournament games 

over the Internet and/or to post Internet streams of such tournament games on their websites 

without obtaining a license or otherwise complying with the WIAA’s media policies.  Through 

their attorneys, Defendants have written the WIAA claiming such a right under the United States 

Constitution.  See Exhs. B & C.  Furthermore, Defendants have filed counterclaims in this Court 

seeking relief under the United States Constitution and various federal statutes, including 42 

U.S.C. § 1983.  The WIAA disputes that any federal constitutional or federal statutory provision 
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grants Defendants such a right or bars the WIAA from establishing reasonable policies 

governing the transmission of the tournament events it organizes and sponsors. 

9. As described in this Complaint, jurisdiction over WIAA’s claim for declaratory 

relief is proper pursuant to 28 U.S.C. §§ 2201-2202 because an actual controversy exists between 

the parties regarding Defendants alleged right under federal constitutional and federal statutory 

law to transmit WIAA-sponsored games over the Internet.  Defendants’ threatened claims and 

actually asserted counterclaims allegedly arise under federal law, giving this Court the authority 

to declare the rights and legal relations of the parties. 

10. This Court may exercise personal jurisdiction over Defendants because they 

conduct substantial business in this district and have consented to personal jurisdiction in this 

Court.   

11. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a 

substantial part of the conduct and events giving rise to the claims occurred in this judicial 

district.   

STATEMENT OF FACTS 

The WIAA and WIAA-Sponsored Athletics Tournaments 

12. The WIAA seeks to organize, develop, promote, and administer an interscholastic 

athletic program in Wisconsin for the benefit of its member schools, the student athletes, local 

communities, and the public at large.  To that end, the WIAA organizes regional, sectional, and 

state athletics tournaments for a wide variety of sports.  The WIAA also publishes policies 

governing these competitions that seek to promote sportsmanship, protect athletes against 

exploitation, create opportunities for participation, and provide consistent standards for athletes, 

spectators, and the media.  
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13. The vast majority of public and private high schools in Wisconsin voluntarily 

belong to the WIAA and participate in many of its 25 separate athletics tournaments.  Each of 

these tournaments provides important opportunities for participating athletes and generates 

significant interest among some members of the public, whether because of their relationship to 

participants or their general interest as spectators in the entertainment value of athletic 

competition.  In particular, WIAA-sponsored football, basketball, and hockey tournaments 

generate widespread public interest and media attention throughout the state.  

14. The organization, administration, and promotion of this athletics program requires 

significant funding.  Although member dues provide some WIAA funding, revenue generated at 

WIAA-sponsored state tournaments through ticket sales and licensing fees constitutes the vast 

majority of the WIAA’s annual budget.  WIAA-sponsored football, basketball, and hockey 

tournaments play an especially important role in generating revenue: the widespread interest in 

these three tournaments generates significant gate receipts through public attendance, and the 

audience for media broadcasts of these three tournaments permits the WIAA to generate revenue 

through license fees on broadcasts of those games.  Revenue from these three sports constitutes 

the majority of the WIAA’s annual revenue stream. 

15. Revenue received from these tournaments is used to fund WIAA operations, 

including the administration and organization of all 25 state tournaments and the leasing of 

facilities needed to hold the tournaments.  The WIAA also transfers a portion of its tournament 

revenue to host schools who provide facilities or other necessities for certain phases of each 

tournament.   

16. The WIAA has expended significant time, energy, and resources in developing, 

organizing, administrating, and promoting its WIAA-sponsored tournament events since 1896, or 

Case: 3:09-cv-00155-slc     Document #: 7      Filed: 04/13/2009     Page 5 of 12

Supplemental Appendix 5



- 6 - 
 

more than one hundred years.  Through consistent administration and promotion, including 

numerous awards ceremonies, publications, and other promotional opportunities surrounding the 

tournaments, as well as through the development of rigorous standards for athletics, spectators, 

and the media, WIAA-sponsored tournaments have grown into popular and successful events.  

WIAA-sponsored tournaments now involve thousands of student athletes and draw more than a 

million total paying spectators, in addition to the large number of spectators who view or listen 

to transmissions of tournament events.  

17. The WIAA operates independently of the state Department of Public Instruction, 

and the WIAA does not remit tournament revenue to the DPI or any state general revenue fund.  

18. In order to facilitate administration and control of tournaments and promote 

sportsmanship among coaches, athletes, cheerleaders, and fans, the WIAA publishes spectator 

and crowd conduct policies prohibiting offensive banners, excessively loud noisemakers, alcohol 

and tobacco products, and other potentially disruptive items or behaviors.  Spectators and 

participants are expected to abide by these policies as a condition of entry or participation.  See 

Exh. D. 

19. Spectators may record live action from their seats on personal recording devices 

but may not make any commercial use of a recording without written consent of the WIAA.   

WIAA’s Media Policies 

20. The WIAA has also published policies governing the coverage of WIAA-

sponsored tournament games by the media, including newspapers, television, radio, and Internet-

based media.  These policies apply as appropriate to regional, sectional and state WIAA-

sponsored tournament games but do not apply to other competitions, including regular season 

games held at member schools.  See Exhs. D & E. 
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21. The WIAA’s media policies govern a range of topics including, inter alia, the 

issuance of credentials and parking permits, the provision of communication lines (such as 

telephone lines, high-speed lines and wireless connections), potential interference with spectator 

viewing, and availability for post-game interviews.  These policies generally apply to all 

credentialed media reporting from the tournament games, though members of the media may 

also attend any game as a member of the general public, subject to the same policies as the 

general public.  

22. The WIAA permits any member of the media to report on any tournament event.  

Such reporting may include use of up to two minutes of taped footage of any tournament event.  

However, members of the media who seek to transmit the event itself, whether live or tape 

delayed, must obtain a license from the WIAA or one of its contractual partners, such as 

WWWY, and, if granted, must pay a reasonable license fee and agree to abide by WIAA 

broadcast and media policies.  

23. As with other forms of transmission and broadcast, the WIAA requires media 

outlets seeking to stream live tournament action over the Internet, whether instantaneously or in 

delayed form, to obtain a license and pay a license fee.  Media personnel may request this 

permission from WIAA’s contractual partner WWWY, and as a condition of the license, must 

pay the requisite license fee and agree to abide by WIAA’s media policies.  

24. WWWY has provided substantial consideration to WIAA in exchange for its 

rights over Internet streaming of WIAA-sponsored tournaments and has agreed to provide 

Internet coverage for tournament events from all 25 WIAA-sponsored tournaments. 

25. Fees generated through the granting of transmission and broadcast licenses, 

including over the Internet, serve the important purpose of generating revenue for the WIAA.  
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The WIAA’s media policies also serve other important functions, including ensuring the smooth 

operation of the tournament, protecting participants from unauthorized commercialization and 

unwanted association with inappropriate advertising, and promoting the transmission and 

broadcast of all WIAA tournaments in addition to the most popular sports. 

26. WIAA’s media policies do not restrict the ability of Defendants to report on the 

games in their newspapers or on their Internet sites.  Defendants may report the outcome of the 

games, describe events that occur during the games, and provide the public with any factual 

information relating to the games, so long as that “report” does not include live play-by-play 

coverage or transmission of live game action, including through Internet streaming.  Defendants 

may also use any photographs taken at the games as part of their reporting. 

27. Under WIAA’s media policies, the public has had access to multiple sources of 

information about WIAA-sponsored tournament events, including television broadcasts, radio 

broadcasts, live Internet streaming, newspaper reporting, and other sources.  

28. WIAA believes that its policy of requiring those who wish to transmit WIAA-

sponsored tournament action over the Internet to request a license and to comply with WIAA’s 

media policies is necessary in order to protect its revenue sources, including both direct revenue 

from Internet transmission licenses and the value of its television and radio licenses.  

Defendants’ unlicensed transmission of WIAA-sponsored tournament action would compete 

directly with the transmission of WIAA’s licensees and would lessen the value of all of WIAA’s 

broadcast and transmission licenses, including Internet, television and radio licenses.   

The Current Dispute 

29. On October 31, 2008, shortly before the WIAA-sponsored state football 

tournament began, WNA informed WIAA through WNA’s attorneys that WNA rejected 
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WIAA’s media policies and its arrangement with WWWY, citing constitutional objections.  See 

Exh. B. 

30. On November 8, 2008, the Appleton Post-Crescent, a newspaper owned by 

Gannett and a member of WNA, live streamed a WIAA-sponsored tournament game between 

Appleton North High School and Stevens Point Senior High School without permission of the 

WIAA or WWWY.  On information and belief, the Appleton Post-Crescent streamed at least 

three other WIAA-sponsored high school football tournament games in October and November 

2008 without permission of the WIAA or WWWY.  On information and belief, the Athletic 

Directors of the host schools were unaware of this streaming activity.   

31. On information and belief, Gannett requested permission to stream additional 

WIAA-sponsored tournament games in November 2008.  On information and belief, Gannett 

was told that they would be able to stream those games upon payment of the rights fee and 

agreement to abide by WIAA media policies.  Gannett did not agree to those terms.  

32. Subsequent letters from WNA’s attorneys indicated that the legal dispute 

remained unresolved, and that WNA would not agree to abide by WIAA’s current media policies 

or arrangement with WWWY.  WIAA therefore filed this declaratory judgment action to clarify 

the legal rights of the two parties. 

CLAIM FOR RELIEF 

(Declaratory Relief) 

33. WIAA incorporates Paragraphs 1 through 32 as if fully set forth here. 

34. WIAA contends that it may require Defendants to obtain a license in order to 

transmit game action from WIAA-sponsored tournament events over the Internet, whether live or 

tape delayed, and that it may require Defendants to abide by WIAA’s media policies.  
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Defendants deny this and assert among other claims that WIAA’s media policies violate their 

rights under the First and Fourteenth Amendments to the United States Constitution.  

35. WIAA has the right to control the transmission of its WIAA-sponsored 

tournament games over the Internet, whether live or tape delayed, through its licensing 

requirement, including the payment of a reasonable license fee and compliance with reasonable 

media policies.  The WIAA organizes, administers, promotes and controls the tournaments at 

issue, and the WIAA depends heavily on the revenue generated by these tournaments through 

gate receipts, license fees, and the value of the broadcasting contracts entered into with its 

broadcasting partners.  As a voluntary organization, WIAA also has the right to ensure that its 

tournaments function smoothly and that its member schools and participating athletes are 

protected against commercial exploitation or other potential consequences of unlicensed 

broadcasts.  Furthermore, WIAA’s media policies do not restrict the ability of the Defendants to 

report on WIAA-sponsored tournaments.   

36. Pursuant to the federal declaratory judgment statute, this Court should declare: (1) 

that the WIAA controls the right to transmit WIAA-sponsored tournament games over the 

Internet; (2) that the WIAA has the right to grant an exclusive or non-exclusive license to 

transmit WIAA-sponsored tournament games; (3) that the WIAA may require payment of a 

licensing fee and compliance with the WIAA’s media policies as a condition of any license to 

transmit WIAA-sponsored tournament games; and (4) that WIAA’s current policies concerning 

the Internet transmission of its WIAA-sponsored tournament games do not violate Defendants’ 

rights under the First or Fourteenth Amendments to the United States Constitution, or any other 

Constitutional, statutory, or other legal doctrine. 
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PRAYER FOR RELIEF  

37. WHEREFORE, WIAA requests that the Court: 

A. Declare (1) that the WIAA controls the right to transmit WIAA-sponsored 

tournament games over the Internet; (2) that the WIAA has the right to grant an exclusive 

or non-exclusive license to transmit WIAA-sponsored tournament games; (3) that the 

WIAA may require payment of a licensing fee and compliance with the WIAA’s media 

policies as a condition of any license to transmit WIAA-sponsored tournament games; 

and (4) that WIAA’s current policies concerning the Internet transmission of its WIAA-

sponsored tournament games do not violate Defendants’ rights under the First or 

Fourteenth Amendments to the United States Constitution, or any other Constitutional, 

statutory, or other legal doctrine. 

B. Award WIAA reasonable fees, costs and expenses incurred herein; and  

 C. Award WIAA all other relief the Court deems just and equitable. 
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Dated this 13th day of April, 2009.   Respectfully submitted, 

       PERKINS COIE, LLP    

      By:  /s/ John S. Skilton    

John S. Skilton 

jskilton@perkinscoie.com 

David L. Anstaett 

danstaett@perkindcoie.com 

Jeff J. Bowen 

jbowen@perkinscoie.com  

Autumn N. Nero 

anero@perkinscoie.com 

1 East Main Street, Suite 201 

Madison, WI  53703 

Telephone: (608) 663-7460 

Facsimile: (608) 663-7499   
     

 ANDERSON, O’BRIEN, BERTZ, 

SKERENE & GOLLA 
 

Gerald O’Brien 

gmo@andlaw.com 

1257 Main Street 

P.O. Box 228 

Stevens Point, WI 54481-0228 

Telephone: (715)344-0890 

       Facsimile: (715)344-1012 

 

 Attorneys for the Plaintiffs Wisconsin 

Interscholastic Athletic Association  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN-HIFI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
STIPULATION OF BACKGROUND FACTS 

 

Now come Plaintiffs Wisconsin Interscholastic Athletic Association and American-HIFI 

Inc. and Defendants Gannett Co., Inc. and the Wisconsin Newspaper Association, Inc., by and 

through their undersigned counsel, hereby stipulate and agree as follows: 

1. Plaintiff Wisconsin Interscholastic Athletic Association (the “WIAA”) is a 

voluntary, unincorporated and nonprofit organization with its principal place of business at 5516 

Vern Homes Drive, Stevens Point, Wisconsin 54482. 

2. WIAA organizes, develops, directs and controls high school interscholastic 

athletic programs and sponsors tournament series in WIAA recognized sports.  All Wisconsin 

public high schools, excepting only some public virtual and charter schools, are WIAA members.  

Other WIAA members include private high schools, public and private middle schools, and 

specialty schools. 

3. Plaintiff American-HIFI, Inc. d/b/a When We Were Young Productions 

(“WWWY”) is a Wisconsin corporation with its principal place of business at 501 Moravian 

Valley Road, Waunakee, Wisconsin 53597. 
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4. WWWY engages in the business of video productions, including Internet 

streaming. 

5. Defendant Wisconsin Newspaper Association, Inc. (“WNA”) is a non-stock 

Wisconsin association of Wisconsin daily, weekly, and bi-weekly newspapers with a principal 

place of business at 1901 Fish Hatchery Road, P.O. Box 259837, Madison, Wisconsin 53725-

9837.   

6. As of January 1, 2010, WNA has 230 newspaper members. 

7. Defendant Gannett Corporation, Inc. (“Gannett”) is a Delaware corporation that 

publishes newspapers across the United States, including 10 daily newspapers in Wisconsin and 

approximately 19 non-daily newspapers.  Gannett’s daily Wisconsin publications are: 

The Post-Crescent (Appleton)  The Sheboygan Press 
The Reporter (Fond du Lac)  Wausau Daily Herald 
Herald Times Reporter (Manitowoc) Stevens Point Journal 
Oshkosh Northwestern   Daily Tribune (Wisconsin Rapids) 
Green Bay Press-Gazette  Marshfield News-Herald 

8. WIAA regulates both regular season games and post-season tournaments, 

however, WIAA only sponsors post-season tournament series competition.  WIAA’s media 

policies, as defined and described below and which are the focus of the parties’ dispute, apply 

only to post-season competitions.  For all sports except football, the post-season competitions 

consist of regionals, sectionals and finals in various divisions.  For football, post-season 

competitions consist of five levels of play, Levels I-V, in each of 7 football divisions (resulting 

in 7 football champions, one for each division). 

9. WIAA publishes a Media Policies Reference Guide for each academic year.  A 

copy of the 2008-2009 Media Policies Reference Guide in effect at the time of the Internet 

streaming which prompted the current dispute is attached as Exhibit A.  A copy of the current 

Media Policies Reference Guide, for the 2009-2010 academic year, is attached as Exhibit B. 
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10. The Media Policies Reference Guides make reference to several of WIAA’s 

exclusive contract partners.  A copy of WIAA’s contract with Visual Image Photography, Inc. 

(“VIP”) is attached as Exhibit C.  The contract grants VIP certain exclusive photography rights 

for a five-year period from October 1, 2008 to September 30, 2013.   

11. A copy of WIAA’s contract with WWWY is attached as Exhibit D.  The contract 

grants WWWY certain exclusive production, sale and distribution rights, including exclusive 

rights to Internet stream all WIAA Tournament events with the following exceptions: Football 

State Finals, Boys and Girls Basketball State Tournament, and Boys and Girls Hockey State 

Finals.  The term of the contract is ten years, through May 19, 2015. 

12. A copy of WIAA’s contract with WKOW Television, Inc., WAOW-WYOW 

Television, Inc. and WXOW-WQOW Television, Inc. (collectively, the “WIAA State Network”) 

is attached as Exhibit E.  The contract grants the WIAA State Network exclusive rights to all live 

telecasts (including via Internet streaming) of Girls and Boys State Championship Hockey and 

Basketball Finals.  The term of the contract is from July 1, 2004 through June 30, 2010. 

13. A copy of WIAA’s contract with Fox Sports Net North, LLC (“FSNN”) is 

attached as Exhibit F.  The contract grants FSNN exclusive telecast rights, including via Internet 

streaming, for all 7 Football Championship games.  The contract term runs from August 1, 2007 

through July 31, 2010.   

14. WIAA publishes an Annual Yearbook.  A copy of WIAA’s 86th Annual 

Yearbook (2008-2009) which is still in the production process, will be filed as Exhibit G when it 

becomes available. 
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GODFREY & KAHN, S.C. 

By:   s/Monica Santa Maria 
Robert J. Dreps 
rdreps@gklaw.com 
Monica Santa Maria 
msantamaria@gklaw.com 
1 East Main Street, Suite 500 
Madison, WI 53703 
Tel:  (608) 257-3911 
Fax: (608) 257-0609 
 
Attorneys for Defendants, Gannett Co., 
Inc. and Wisconsin Newspaper 
Association, Inc.  

 
 
 

MAWICKE & GOISMAN, S.C. 

By:  s/Jennifer S. Walther 
Jennifer S. Walther 
jwalther@dmgr.com 
J. Nels Bjorkquist 
nbjorkquist@dmgr.com 
1509 North Prospect Avenue 
Milwaukee, WI 53202 
Tel:  (414) 224-0600 
Fax: (414) 224-9359 

PERKINS COIE, LLP 
John S. Skilton 
jskilton@perkinscoie.com 
Jeff J. Bowen 
jbowen@perkinscoie.com 
Autumn N. Nero 
anero@perkinscoie.com 
1 East Main Street, Suite 201 
Madison, WI 53703 
Telephone: (608) 663-7460 
Facsimile: (608) 663-7499 

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA 
Gerald O’Brien 
gmo@andlaw.com 
1257 Main Street 
P.O. Box 228 
Stevens Point, WI 54481-0228 
Telephone: (715) 344-0890 
Facsimile: (715) 344-1012 
 
Attorneys for Plaintiff Wisconsin 
Interscholastic Athletic Association 

 
4515973_1  
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(2009-2010 Media Policies Reference Guide) 
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2009-10
Media

Policies
Reference Guide

Wisconsin Interscholastic
Athletic Association

All photos courtesy of VIP

updated 12/17/09
9 a.m.
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IInnttrroodduuccttiioonn
The WIAA Media Policies Reference Guide is produced to inform statewide media of WIAA policies in effect for all

levels of State Tournament Series competition and assist members of the media in providing comprehensive coverage to their
communities.

All members of the media are responsible for reviewing the policies included in this reference guide. Policies contained
in this guide refers to television, radio, print and internet media. These policies are not extended to regular-season inter-
scholastic competition, but are effective at the start of post-season WIAA Tournament Series competition.

For more information, please contact us at:

Todd Clark, Director of Communications Joan Gralla, House Manager
Wisconsin Interscholastic Athletic Association Wisconsin Interscholastic Athletic Association
5516 Vern Holmes Dr. 5516 Vern Holmes Dr.
Stevens Point, WI 54482-8833 Stevens Point, WI 54482-8833
(715) 344-8580/fax (715) 344-4241 (715) 344-8580/fax (715) 344-4241
email:  tclark@wiaawi.org email:  jgralla@wiaawi.org

GGeenneerraall PPoolliicciieess
The WIAA acknowledges the responsibilities of legitimate news gathering media representatives in covering and re-

porting from WIAA-sponsored tournaments. We recognize the interest and promotion generated by media coverage and the
recognition given to the achievements of school teams and student-athletes. Therefore, the WIAA has established regulations
and guidelines to assist media with the requesting/issuing of working media credentials, the use of equipment by news gath-
ering media and WIAA property rights for State Tournament Series competitions.

Any non-editorial, commercial or other unauthorized use of any transmission, internet stream, photo, image, film,
videotape, audio tape, any play-by-play depiction or description of any competition and/or game action and/or any non-ed-
itorial or commercial use of any team school name or logo, is prohibited without written consent of the WIAA.

MMeeddiiaa CCrreeddeennttiiaallss
Media credentials and accommodations for regional, sectional and State Tournament competitions are not transferable

or for sale or resale under any circumstance.
Requests for credentials must be made in accordance with WIAA policies through a legitimate newspaper, radio/TV

station, magazine, Internet site or other recognized news-gathering organizations as determined by the WIAA. Credentials
are reserved for adult members of the media only. The WIAA reserves the right to request company letterhead when deter-
mined necessary to verify credential requests.

Media requesting credentials to WIAA State Tournament events must submit a completed Credential Request Form.
An on-line submittable form is located on the restricted area of the WIAA Media Center Web site. Please submit the form
by the published deadlines (see page 5).

The WIAA retains the right and sole discretion to confiscate and deny future credentials to any media organization or
individual not adhering to WIAA policies or failure to pay rights fees stated in this manual. Credentials are issued by the
WIAA to media organizations to provide access for an individual or individuals who have a legitimate working relationship
with an accredited media organization (as determined by the WIAA) in connection with the event for which the credential
is issued.

By requesting and accepting the use of a WIAA credential, the media organization, its personnel and agents, together
agree the bearer of the credential is performing a legitimate working function in attending the event. The credential is for
use only in connection with the bearer’s news and editorial coverage of the event.

1
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RReeqquueessttiinngg CCrreeddeennttiiaallss

Requests for media credentials will be accepted and issued to members of the media and media organizations based on
the following conditions:

1. Credentials for all regional and sectional levels of the Tournament Series will be issued by the tournament manager at
the school hosting the event. All media are required to contact the host school athletic director or host tournament man-
ager in advance of the event to make arrangements for credentials. Failure to contact host managers/athletic directors
in advance may result in denied media privileges at tournament events.

2. Credential requests for State Tournaments must be submitted on a completed Credential Request Form. An on-line sub-
mittable form is located on the restricted area of the WIAA Media Center Web site. Please submit the form by the pub-
lished deadlines (see page 5). Email requests may also be accepted; however, any information or request not provided
in an email that pertains to credential requests and accommodations as noted on the “Credential Request Form” will not
receive consideration.

3. No credential requests or accommodations will be approved for persons not employed on staff or as freelance by contract
of a recognized media organization. Credentials SHOULD NOT be requested for and will not be granted to coaches,
former coaches, family, friends or family of participants not employed by the requesting media organization.

4. Requests must be received in the WIAA office no later than noon two days before the start of the respective State
Tournament event (see “Credential Request Deadlines” section). REQUESTS RECEIVED AFTER DEADLINES
WILL NOT BE CONSIDERED.  In addition, no credentials will be issued to media that arrive at State Tournament
venues without having verification by the WIAA of a credential request made by the prescribed deadline.

5. Verification of approved media credential requests will be posted on the restricted area of the WIAA Media Center Web
site the morning of the credential request deadline date.

6. Any substitutions of approved credentials must be done by sports directors or editors contacting the WIAA prior to ar-
riving at the State venue at (715) 344-8580. 

7. The WIAA reserves the right and sole discretion to revoke current and deny future credentials to any media organization
in violation of any WIAA media policies, failure to pay rights fees or any other provisions of credentials. Media organ-
izations that violate credential policies are subject to legal liability, as well as all costs incurred in enforcing the terms
of these policies, including but not limited to reasonable attorney fees.

8. Permission for cable operators, newspapers, radio stations, television stations or Internet sites in relation to videotaping
or airing Tournament Series events must be done by contacting When We Were Young Productions (608) 849-3200.
Credentials will not be granted to media not receiving clearance from the WIAA through WWWY Productions.  

9. To be considered for a WIAA media credential, Internet organizations must be determined to be a legitimate news-gath-
ering organization and meet the following criteria established by the WIAA:

A. High school sports content on the site is available without restrictions or subscriber/user fees.
B. The site has demonstrated a history and reputation for covering high school sports on a timely basis.
C. Content on the site is original, objective, news-gathering in nature and has editorial oversight. Content must be up-

dated on a daily basis in the form of stories, game stories and updates, comprehensive scores, standings, statistics
or streaming (photos; recruitment content; rankings; and forums do not, in and of themselves, meet criteria for cre-
dentials).

D. Site is not a personal page or content and demographic audience is not a fan-based site of one school or a small num-
ber of schools.

E. Sites with content, forums or advertising (see “Advertising” section on page 16) not in compliance with the mission
or media policies of WIAA, or associated with any promotion or link to material deemed inappropriate as determined
by the WIAA, will not be granted credentials.

10. Internet sites may be required to submit their Internet address (URL) and certifiable traffic numbers to the WIAA  prior
to approval of credential requests. 

2
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CCrreeddeennttiiaall PPrroovviissiioonnss

1. The WIAA authorizes the number of credentials issued to any media organization. The WIAA media credential is issued
to members of legitimate media outlets and/or Internet sites that have a professional working function (as determined
by the WIAA) at WIAA State Tournament venues and events. The credential provides access to specified locations,
venues and events for which the credential was issued. At certain tournaments, some areas may be restricted for radio,
television, news print, Internet sites and photographers.

2. Credentials must be worn and displayed at all times while at the tournament venue for which the credential is issued.

3. The transfer, sale or resale of credentials is prohibited and will result in immediate confiscation of credential and/or
possible denial of future credentials to individual perpetrators or their affiliated media organization as determined by the
WIAA.

4. The media work areas are available for professional working members of the media. Cheerleading in press boxes and
media seating is unprofessional and will not be tolerated. Violators will have their media credentials revoked and be es-
corted out of the media area or press box by WIAA or security personnel.

5. Children, spouses and friends of media that are not officially employed by a media outlet are not permitted in media areas
during or immediately following contests.  

6. Any member of the media believed to be intoxicated, under the influence of mood-altering substances or acting in an
unprofessional manner as determined by WIAA personnel will have their media credentials revoked and be escorted out
of the media area with possible denial of future credentials to individual perpetrators and/or their affiliated media or-
ganization as determined by the WIAA.

7. A media credential does not allow access to team or participant locker rooms before, during or after any State Tournament
competition. Coaches and participants may be available for interviews directly outside the locker rooms. 

CCrreeddeennttiiaall PPiicckk--uupp 

All approved credentials can be picked up at the tournament venues. No credentials will be mailed prior to the tourna-
ments. A photo ID may be required to claim passes at certain State Tournament venues. Please be prepared to show photo
ID to receive all State media credentials. 

Approved credentials will be placed in individual envelopes identified with each bearer’s name. Credentials will be made
available for pick-up at State venues approximately 1 hour, 30 minutes prior to the start of each day’s competition.

For events at the Kohl Center (individual wrestling, boys basketball and girls basketball), credentials will be available
at the Media Entrance located on the northeast corner of the facility. For events at Camp Randall Stadium (football), cre-
dentials can be picked up at the “Will-Call” window on Breese Terrace (west side of stadium). For events at the UW Field
House (team wrestling), credentials will be available at the Gate C entrance. Locations for credential pick-up may change.
Any changes in credential pick-up locations will be included in State preview releases. 

Credential pick-up at other State venues will be located at the designated “Will-Call” window. The “Will-Call” window
at the Alliant Energy Center for State hockey is located at the east side ticket windows. Credential pick-up at other State
Tournament venues are conveniently located at media entrances to restricted media areas.

3
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CCrreeddeennttiiaall MMaaxxiimmuumm RReeqquueesstt LLiimmiittss

Television (not play-by-play):  For TV stations covering the State Tournament for newscast purposes and not live broadcast,
a maximum of two (2) credentials will be issued. An exception of three (3) credentials for TV stations located in the tour-
nament host community will be permitted. Also see “Television/Cable Broadcast Policies.”

Cable Access:  Access for local cable access channels covering the State Tournament events can only be obtained through
When We Were Young Productions. WWWYP will make arrangements for WIAA credentials.

Radio: A maximum of two (2) credentials will be issued to stations doing play-by-play of WIAA Tournament Series events.
Any additional credentials must be approved by the WIAA. A maximum of one (1) credential will be issued for filing live
reports or not originating any transmissions or reports. 

Daily Newspapers: For daily newspapers, a maximum of five (5) credentials, including photographers, will be issued to
papers with a paid circulation of 30,000 or more. Daily papers under 30,000 paid circulation may receive a maximum of
four (4) credentials if teams in their primary coverage area are participating, and a maximum of two (2) credentials will
be issued to dailies with under 30,000 paid circulation with no participating teams in their primary coverage area.
Additional credential requests will be reviewed to determine if appropriate by the WIAA.

Weekly Newspapers: Weekly newspapers may be issued a maximum of two (2) credentials (including photographer) if
teams competing are in their primary coverage area. A maximum of one (1) credential will be issued to weekly papers
with no competing teams in their primary coverage range as determined by the WIAA.

Internet site: Legitimate news gathering Internet site organizations posting original content and information in a timely
(daily)  manner as determined by the WIAA may receive a maximum of two (2) credentials. Additional credential requests
will be reviewed and determined if appropriate by the WIAA. Fan-based Internet sites as determined by the WIAA will
not be granted credentials. Traditional state, regional or national media sources (newspapers, radio or television) staffed
by full-time employees for its Internet operations may receive a maximum of two credentials with intent of reporting on
WIAA State Tournament events.

Specific Sports Publications: Legitimate sport-specific publications as determined by the WIAA may receive a maximum
of three (3) credentials for their respective sport’s State Tournament.

Photographers: Photographers without affiliation to any media organizations (i.e. professionals, yearbooks, etc.) will not
be granted media credentials (also see “Photography Provisions” section). 

Please contact Todd Clark or Joan Gralla at the WIAA with any special media credential requests (715) 344-8580.

4

Case: 3:09-cv-00155-vis     Document #: 26-3      Filed: 01/21/2010     Page 7 of 21

Supplemental Appendix 23



22000099--1100 CCrreeddeennttiiaall RReeqquueesstt DDeeaaddlliinneess

Fall Sports Tournament Dates Credential Deadline
Golf (Girls) Oct. 12-13, 2009 Noon, Oct. 9, 2009
Tennis (Girls), Individual Oct. 15-17, 2009 Noon, Oct. 13, 2009
Tennis (Girls), Team Oct. 23-24, 2009 Noon, Oct. 21, 2009
Soccer (Boys) Oct. 29-31, 2009 Noon, Oct. 27, 2009
Cross Country Oct. 31, 2009 Noon, Oct. 29, 2009
Volleyball (Girls) Nov. 5-7, 2009 Noon, Nov. 3, 2009
Swimming & Diving (Girls) Nov. 13-14, 2009 Noon, Nov. 11, 2009
Volleyball (Boys) Nov. 13-14, 2009 Noon, Nov. 11, 2009
Football Nov. 19-20, 2009 Noon, Nov. 17, 2009

Winter Sports Tournament Dates Credential Deadline
Swimming & Diving (Boys) Feb. 19-20, 2010 Noon, Feb. 17, 2010
Wrestling, Individual Feb. 25-27, 2010 Noon, Feb. 23, 2010
Hockey March 4-6, 2010 Noon, March 2, 2010
Gymnastics March 5-6, 2010 Noon, March 2, 2010
Wrestling, Team March 5-6, 2010 Noon, March 2, 2010
Basketball (Boys) March 18-20, 2010 Noon, March 16, 2010
Basketball (Girls) March 25-27, 2010 Noon, March 23, 2010

Spring/Summer Sports Tournament Dates Credential Deadline
Tennis (Boys), Individual June 3-5, 2010 Noon, June 1, 2010
Track & Field June 4-5, 2010 Noon, June 2, 2010
Golf (Boys) June 7-8, 2010 Noon, June 4, 2010
Tennis (Boys), Team June 11-12, 2010 Noon, June 9, 2010
Baseball (Spring) June 15-17, 2010 Noon, June 13, 2010
Soccer (Girls) June 17-19, 2010 Noon, June 15, 2010
Softball June 17-19, 2010 Noon, June 15, 2010
Baseball (Summer) July 28-29, 2010 Noon, July 26, 2010

MMeemmbbeerr SScchhooooll PPhhoottoo CCrreeddeennttiiaallss

The WIAA does not provide media credentials to member schools for students of schools advancing to the State
Tournaments. However, each school that qualifies a team for the State Tournament is permitted one (1) “School
Photographer” credential in sports where applicable. A ticket must be purchased and a letter from the principal or athletic
director identifying the individual as the recipient of the “School Photographer” credential is required. 

Only schools of competing teams may receive a “School Photographer” credential to photograph or tape a State
Tournament event in applicable sports. Tapes or photos may not be sold, rented, loaned, transmitted on the Web site or
shared with other schools or local cable access stations. Any commercial sponsorship or commercial use of the video is pro-
hibited. Violation of this policy will subject the school to video and transmission rights fees.

A school which designates any outside entity for its “School Photographer” pass forfeits the right to send its own film
or video photographer to the State Tournament. 

5
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PPaarrkkiinngg PPeerrmmiitt OOrrddeerriinngg PPoolliicciieess
For most WIAA State Tournaments, media may utilize and purchase existing general parking at the venues. For events

at the Kohl Center and Camp Randall in Madison, Wis., members of the media may request to purchase, at cost (with
postage), parking permits directly from UW Transportation Services. Access the WIAA event parking request form on the
restricted area of the WIAA Media Center Web site at:  www.wiaawi.org. Find the link to the form on the restricted area of
the WIAA Media Center next to the Credential Request form. Follow the instructions to submit the form to UW
Transportation Services by the deadline indicated for each respective tournament.

CCoommmmuunniiccaattiioonn LLiinneess
The WIAA secures a number of telephone, high-speed lines or wireless connections at State Tournament venues. All

lines requested through the WIAA are considered shared lines. No dedicated lines throughout an entire tournament will be
provided unless arrangements are made to install a dedicated line at cost to the media organization requesting the line (see
“note” below). Play-by-play radio transmissions may request use of a phone line during their transmission at a shared cost
as indicated on the “Credential Request Form.” Radio stations filing live reports will utilize available lines to file reports. 
Please indicate on the on-line Credential Request Form if you plan to use a cell phone for play-by-play transmissions or re-
ports to help avoid invoicing for line usage fees. 

Communication connection usage fees are $25 for phone lines and $30 for WiFi access to upload information on a reg-
ular basis but not on a continuous basis, $25 for radios using phone lines to file live or taped reports back to stations, and
$75 for any media using phone lines for transmitting live play-by-play of a game or segment of a game.

Note: Any media requesting or requiring to guarantee a dedicated line (exclusive line) for continual use during an
entire tournament must make arrangements for the installation and charges with the host venue and telecommunications
company and notify the WIAA. Media outlets with pre-existing dedicated lines at host venues will have those lines reserved
for its use. However, seat locations adjacent to a media’s dedicated phone jack is not guaranteed based on available media
seating.

PPhhoottooggrraapphhyy PPrroovviissiioonnss
Guidelines and policies for photographers at WIAA State Tournaments and during the Tournament Series are determined

by the WIAA and based on the nature of the activity and venue, and the official rules of the activity. Photographs taken with
the issuance of credentials are restricted to newspapers, news and sports-related periodicals and Web sites, except with
written consent of the WIAA Executive Staff. Photographers issued WIAA credentials must adhere to all WIAA photography
policies and provisions outlined in this section. 

The sale or resale of still photography by WIAA-credentialed media is permitted. However, the sale of any products
using images from WIAA Tournament Series events is prohibited without written permission from the WIAA. 

Any sale or resale of photography, digital image, videotape or film taken without a media credential at State Tournament
Series events is prohibited without approval from the WIAA. Any photo, image or video taken without credentials are subject
to rights, if any, of all third parties, including the individuals photographed. A license authorizing the sale of photographs of
WIAA pre-State Tournaments (regionals and sectionals) by nonmedia, non-editorial photographers is available through
WIAA for a yearly fee of $100. Please contact the WIAA if interested.

Use of flash equipment and strobe lighting is permitted at all State Tournaments except the gymnastics championships,
provided the use of such equipment does not interfere with or disrupt any action or administration of the event. It is the authority
of the WIAA to determine if flash equipment is interfering or disrupting play at the State Tournament and the authority of game
6
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officials and tournament management at pre-State tournaments. Media intending to use flash and strobe equipment should meet
with officials and tournament managers prior to regional and sectional contests to avoid potential problems.

During post-game celebrations and awards ceremonies, only the official WIAA photographer and the entity possessing
the exclusive television broadcast rights are allowed inside the ceremony perimeter (as determined and controlled by WIAA
personnel). All other photographers must remain at the ceremony perimeter.

Loose equipment bags or tripods are not allowed at courtside, on the sideline or in competing areas. Photographers must
remain in areas designated for photographers as determined by the WIAA (see “Photographer Location Policies” section).

Photographers are prohibited from shooting in locker room and in spectator areas that obstruct the view of spectators in
their ticketed seats.

PPhhoottooggrraapphhyy LLooccaattiioonnss

The following outline provides the photography policies and the locations available for photographers at each sport’s
State championship venue. Please refer to the media instructions in State Tournament media packets at each State venue for
additional information or changes to policies. 

Baseball - National Federation rules prohibit media photographers from being present in any live ball areas. Photographers
must remain in designated photo areas as determined by the WIAA. The designated photo areas at Spring Baseball are
located in the photography box on the outfield side of the dugouts along the first and third base lines. The designated photo
areas at Summer Baseball are located inside the fence on the outfield side of the dugouts along the first and third base
lines. These locations are identified with a chalk outline. Access to the field is available during award ceremonies.

Basketball - Only photographers with properly displayed media credentials will be allowed access to courtside photo areas.
These areas are at the edge of the court along the ends of the court, from the corner of the court to the free throw lane ex-
tended to the edge of the floor on each side of the baskets. No photographers are allowed on the floor along the sides of
the court (along team benches and media row). Photographers must sit or kneel when the game is in progress. No television
or press photography is allowed on the court during pregame warm-ups, during announcing of the starting lineups or
anytime during the game with the exception of the official WIAA network and videographers.

Cross Country - Photographers with cameras and credentials will be allowed inside spectator ropes and restraining fences
in designated areas for race starts and finishes as determined by the WIAA. Crossing in front of runners during the race
on the course is strictly prohibited. At the finish chute, photographers must stay in designated roped-off areas.
Photographers must stay out of all sand traps and off tee boxes and greens.

Football - Photographers will be allowed access to the sidelines with properly displayed credentials. Photographers are al-
lowed behind the dotted line from the 30-yard line to the end zone and along the back end of the end zone. Photographers
are not allowed in the team areas (30-yard line to 30-yard line) except for the official WIAA videographer, but may pass
through the back of the team box to get to the other end of the field. However, they are not allowed to stop in the team
area.

Golf - Photographers with properly displayed credentials may follow golfers. Photographers must shoot from the rough or
cart paths, taking extreme caution not to interfere with contestant sight lines or disturb play in any manner as determined
by the WIAA.

Gymnastics - This is the only tournament that prohibits flash and strobe photography because of the potential safety hazard
to gymnasts. Photographers must remain outside the perimeter of the judges and must leave the floor after the event they
are shooting is completed or when the gymnast has finished her routine. Photographers must refrain from moving at lo-
cations near apparatus during routines.

7
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Hockey - Photographers with properly displayed credentials may shoot from nearly any location at the Coliseum where
spectator views are not blocked. However, photographers are prohibited from shooting from the penalty box, team bench
areas, the goal judge area and the player entrance areas.

Soccer - Photographers are prohibited from entering the playing field at anytime during a game, including shootouts.
Photographers with properly displayed credentials are allowed to shoot during play on the sidelines and on the end lines
directly inside ropes and fences not to encroach the sideline of the soccer field with the following two exceptions.
Photographers are prohibited from shooting in the area directly behind the goal/penalty area on each end of the field
during action or in front of the official bench and team benches at any time. It is permissible for photographers to move
onto the playing area for pictures before and after games, during halftime and during intermissions between overtime pe-
riods.

Softball - National Federation rules prohibit media photographers from being present in any live ball areas. Photographers
must remain in designated photo areas off the playing field as determined by the WIAA. The designated photo areas at
Goodman Diamond are outside the fence in the opening between seating areas along the first and third base lines. In ad-
dition, photographers can shoot outside the fence down the lines in the outfield and in the designated camera area in the
stands behind home plate. Access to the field is available during award ceremonies only.

Swimming & Diving - Photographers with properly displayed credentials may shoot from the designated areas on the pool
deck and behind any roped-off areas. Permissible photographer areas are located on the control side of the pool, behind
the timers’ chairs and at the contestant seating area at the end of the pool opposite the starting blocks. Photographers are
not allowed on the walkway where the awards stand is located or near the diving pool. Television photographers and
photographers using flashes/lights pointed at the swimmers during turns, exchanges and starts are prohibited.

Tennis - Photographers with properly displayed credentials may shoot from nearly any location of the Stadium where spec-
tator views are not blocked. No photography is permitted at courtside during matches. Media wishing courtside photos
during warm-ups are required to request access from WIAA personnel prior to entering courts. Flash photography at
courtside during warm-ups must receive permission from WIAA officials. 

Track & Field - Guidelines for photographers at the Veterans Memorial Stadium are provided at the State Meet. Access to
the infield will be limited to photographers only and only in the designated areas. Anyone with a media or photo credential
not shooting photography in these areas will be removed from the infield. In addition, any media photographer taking pic-
tures from the infield outside of these prescribe areas or on the track during running events will be removed. Access to
all other field events are identical to spectators.

Volleyball - Photographers with properly displayed credentials may shoot from off the Sport Court floor on the side opposite
the team benches during the entire tournament. Photographers may also shoot from off the court on each end during
championship finals. Photographers must wait for a stoppage in play to move to other areas at each end of the courts.

Wrestling - Photographers with properly displayed credentials may shoot from designated areas at mat side at both team
and individual tournaments. Photographers must remain off the mat and must vacate the area after the match they are
shooting is completed. Television photographers are prohibited from using lights pointed at or near the mat.

PPoosstt--GGaammee IInntteerrvviieeww PPoolliicciieess
No media is allowed on the floor or field for post-game/event interviews immediately after State Championship team

contests, or before or during the awards ceremonies except for WIAA media network (when applicable) and videographers.
The nature of each sport will determine the interview policy following State Tournament events as outlined for each sport
as determined by the WIAA. 
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After all WIAA Tournament contests, the WIAA strongly encourages media to honor a five-minute “cooling off” period
prior to interviewing participating coaches and players. 

No media is allowed access to team or participant locker rooms before, during or after any State Tournament compe-
tition. Coaches and participants may be available for interviews directly outside the locker rooms. The following list outlines
each sport’s State Tournament post-contest interview policies.

Baseball - Members of the media wishing to interview coaches and participants following the State award ceremonies or
after quarterfinal and semifinal games can locate and direct coaches and participants to a location off the field not to in-
terfere with warm-ups of the next game or the administration of the event. Following the final game scheduled for each
day, interviews may take place at a convenient location anywhere on the field. No interviews are allowed during pre-game
warm-ups or during the contest without prior consent of the WIAA Executive Staff.

Basketball - A post-game media conference will take place in the media work room during the boys and girls State
Tournaments. The coach and selected player(s) of the winning team will participate in an eight-minute media conference
five minutes following a live TV interview after the game or immediately after the awards ceremony if it is the champi-
onship game. The coach and player(s) of the losing team will follow with an eight-minute conference. The coach and play-
ers of the winning team may only participate in a brief on-court interview by the entity with exclusive telecast rights fol-
lowing each game prior to the media conference. No other interviews of coaches or participants are allowed prior to their
participation in the media conference. Members of the media are allowed to interview willing coaches and participants
following the media conference at a location outside the locker room. Consideration for team time schedules, as well as
administrative and facility staffing expectations is appreciated following news conferences. No interviews are allowed dur-
ing pre-game warm-ups, halftime or during the contest without consent of the WIAA. On occasion, WIAA personnel
may allow for a brief television interview with a coach prior to the media conference by stations with a local team (as de-
fined and determined by the WIAA) participating for newscast deadline relief purposes.

Cross Country - Members of the media wishing to interview coaches and participants may do so after runners have gone
through the chutes and have entered the fenced-in area provided. Members of the media are allowed to interview coaches
and participants following the State award ceremonies. No interviews are allowed with coaches or runners within 20 min-
utes prior to the start or during their respective races. Media personnel must stay out of all sand traps and off tee boxes
and greens.

Football - Members of the media wishing to interview coaches and participants following the State award ceremonies can
locate and direct coaches and participants to the area at the north end of the field immediately in front of the north bleach-
ers, not near the playing field to avoid interfering with warm-ups of the next game or the administration of the event. No
interviews are allowed during pre-game warm-ups, during the contest or immediately after the game without consent of
the WIAA. The coach of the winning team may participate in a brief on-field interview by television with exclusive
telecast rights following each game and/or immediately after the award ceremony.

Golf - Members of the media wishing to interview coaches and participants following the State award ceremonies or after
rounds can locate and direct coaches and participants to a location away from the greens not to distract or interfere with
play still in progress.

Gymnastics - Members of the media wishing to interview coaches and participants following the State award ceremonies
or between rotations can locate and direct coaches and participants to a location away from apparatus not to interfere with
warm-ups, the next rotation or the administration of the event. Following the final event scheduled for each day, interviews
may take place at a convenient location anywhere in the gymnasium. No interviews are allowed during timed warm-ups
or during an event.

Hockey - In absence of a possible post-game media conference, members of the media wishing to interview coaches and
participants following the State award ceremonies or after quarterfinal and semifinal games can locate and direct coaches
and participants to a location off the ice, preferably outside each respective team’s locker room. No interviews will be al-
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lowed on the ice or in the team bench area. Following the final game scheduled for each day, interviews may take place
at a convenient location anywhere not on the ice, team bench or inside the locker rooms. No interviews are allowed during
pre-game warm-ups or during the contest.

Soccer - Members of the media wishing to interview coaches and participants following the State award ceremonies or after
quarterfinal and semifinal games can locate and direct coaches and participants to a location off the playing field not to
interfere with warm-ups of the next game or the administration of the event. Following the final game scheduled for each
day, interviews may take place at a convenient location anywhere on the field. No interviews are allowed during pre-game
warm-ups or during the contest.

Softball - Members of the media wishing to interview coaches and participants following the State award ceremonies or after
quarterfinal and semifinal games can direct coaches and participants to outside the field access gate in the right field
corner, not to interfere with warm-ups of the next game or the administration of the event. No interviews are allowed dur-
ing pre-game warm-ups or during the contest.

Swimming & Diving - Members of the media wishing to interview coaches and participants following an event or State
award ceremonies can locate and direct coaches and participants to a location at the control side of the pool deck or off
the pool deck not to interfere with events in progress or administration of the meet. 

Tennis - Members of the media wishing to interview coaches and participants following a match or State award ceremonies
can locate and direct coaches and participants to a location off the playing court areas not to interfere with matches in
progress or administration of the event.

Track & Field - Members of the media wishing to interview coaches and participants following an event or State award cer-
emonies can locate and direct coaches and participants to a location anywhere except on the infield of the track. Following
awards ceremonies, those student-athletes receiving medals will be escorted and made available for interviews in the
media work area located at the southwest end of the track. 

Volleyball - Members of the media wishing to interview coaches and participants following the State award ceremonies or
after quarterfinal and semifinal games can locate and direct coaches and participants to a location away from the playing
courts not to interfere with warm-ups of the next game or the administration of the event. Following the final game sched-
uled for each day, interviews may take place at a convenient location off the playing courts in the general direction of the
respective lockerrooms. No interviews are allowed during pre-game warm-ups or during the contest.

Wrestling -  Members of the media wishing to interview coaches and participants following a match or State award cere-
monies can locate and direct coaches and participants to a location not interfering with the matches in progress or admin-
istration of the event. Preferred interview areas are in the corridors below the grandstands in the Kohl Center and in the
corridor below the grandstands at the UW Field House. 

TToouurrnnaammeenntt TTrraannssmmiissssiioonn PPoolliicciieess
1. WIAA radio, television, cable and Internet policies relate to transmissions during the WIAA State Tournament Series.

There is no WIAA jurisdiction over regular-season radio, television, cable or Internet transmissions of high school in-
terscholastic competition, but school administrators are strongly encouraged to prohibit sponsors for transmissions
whose primary business is the sale of tobacco, alcohol, lottery/gambling, mood-altering substances or lewd subject mat-
ter.

2.  No fees for regular-season transmissions are required by the WIAA, but local schools and participating teams may wish
to require a fee or to recover any expenses incurred (i.e. power, scaffolding, seats lost due to camera positions, tickets
sales lost by spectators staying home and watching, etc.).
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3. All radio and Internet audio transmission rights and credential requests for all State Tournaments will be issued by the
WIAA. To apply for play-by-play or live report “update” rights for State Tournament events, radio stations and Internet
sites must complete and submit the “Media Credential Request Form.” An on-line submittable form is located on the
restricted area of the WIAA Media Center Web site. Completed forms must be submitted to the WIAA by noon at least
two business days before the first day of a given tournament or as outlined in the “Credential Request Deadline” section
of this guide. Please review the “Requesting Credentials” section for additional credential request policies.

4.  Media and Internet sites considering transmitting audio, video or textual play-by-play depictions on the Internet must
abide by all Internet policies as written in this guide (see “Internet Policies”). There is no fee for live report “updates”
of pre-State Tournament events provided no play-by-play is done. There is a $25 fee for live or taped radio reports from
State Tournament venues.

5.  The WIAA reserves the right to require two minutes of advertising or promotional inventory to be included in any or
all radio, television and Internet transmissions of WIAA Tournament Series events as determined by the WIAA. 

6.  By submitting the application for transmission, media and Internet sites agree to abide by all WIAA regulations and poli-
cies regarding the transmission of events during the entire WIAA Tournament Series to include prohibited advertising
and sponsorships as determined by the WIAA as outlined in the “Advertising” section.

TTrraannssmmiissssiioonn TTeerrmmss && RReegguullaattiioonnss

TTeerrmmss

1. WIAA Tournaments – “State Tournament Series,” “Tournament Series” and the “WIAA Tournaments” refer to all the
WIAA sponsored events contested at the regional, sectional and State levels. The “State Tournament,” “State Tournament
Championships” or “State Meet” refer specifically to the contests or events culminating the Tournament Series with
championships at the State finals venues.

2. Transmission – A “transmission” is defined as the transmitting–or intent of transmitting–any live or taped portion, or
entire duration of tournament games or complete session of games from the time the transmission begins to the time the
transmission ends at the tournament site. This definition includes halftime, between games of a session, immediately be-
fore and after a tournament game or session, and during intermission stops and timeouts. 

3. Live or real-time play-by-play –  A live or real-time play-by-play is defined as transmitting a live (while the event/game
is in progress from beginning to conclusion) written, audio or video description (identifying competitors with descriptions
or results of game action) of all or a significant number of plays/events occurring sequentially during a game/event. 

4. Non-commercial transmission –A “non-commercial transmission,” for the purpose of rights fees assessment, is one that
contains no commercials or sponsorships during the entire duration of tournament games or complete session of games
from the time the transmission begins to the time the transmission ends at the tournament site. This definition prohibits
commercials or sponsorships during halftime, between games of a session, immediately before and after a tournament ses-
sion, and during intermission stops and timeouts. However, a station or Internet site may return to its studio at halftime
or between games of a session to air regularly scheduled programs with its normal advertisers and sponsors. 

5. Live reports – Live report “updates” are transmitting updates on results or general information about the competition
or event but contains no play-by-play description of live contests.

6. Internet site – Internet and Web site are interchangeable terms for the purpose of WIAA regulations and definitions.

7. Exclusive rights – All media and/or Internet sites may not infringe on existing exclusive media rights agreements and
rights of the WIAA without consent of the WIAA and the exclusive rights holder.
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RReegguullaattiioonnss

CCoommpprreehheennssiivvee PPoolliicciieess

1. The WIAA reserves the right to grant, issue, revoke and deny credentials to any media or Internet site organizations based
on the interpretation and intent of these policies determined by the WIAA. In cases deemed unique by the Association,
these policies may be amended. The WIAA and its exclusive rights partners retain the rights to all commercial use of
video, audio, or textual play-by-play transmitted at a WIAA Tournament Series event. Furthermore, the WIAA owns
the rights to transmit, upload, stream or display content live during WIAA events and reserves the right to grant exclusive
and nonexclusive rights or not to grant those rights on an event-by-event basis.

2. All “Real-time,” or tape-delayed audio, video or textual transmission of play-by-play, is exclusive property of the WIAA
and rights-granted entities. Any account/transmitting of real-time video, audio or textual play-by-play is prohibited on-
site or off-site without consent of the WIAA. 

3. The WIAA also reserves the right to revoke or deny the video, audio or text transmission rights of any media or Internet
sites that include in any part of its transmission of WIAA Tournament events, including pregame and postgame shows,
content or comments considered inappropriate or incompatible with the educational integrity of the tournament or host
institution from which the transmission is originated.

4. All media and Internet sites transmitting “real-time” text of play-by-play action of State Tournament events is considered
similar to that of a play-by-play radio or television transmission and are subject to rights fees. Web blogs not posting
continuous play-by-play accounts of game or event action are not subject to rights fees unless determined by the WIAA
to be a live depiction of event action

5. Also, any media transmitting “real-time” video is subject to exclusive video rights agreements and video transmission
fees. In addition, any media  transmitting  “real-time” audio other than that of the fee-paying, rights-granted television
and/or video production partner(s) is subject to the audio transmission rights fees.

6. Stations or Internet sites will not receive a reduced rights fee by dividing a session into one game on a commercial
basis and another on a non-commercial or commercial-delayed basis.

7. Internet sites of traditional media (newspaper, radio, television) may be issued credentials, but are not allowed “real-
time” or “live” transmission by audio streaming, video streaming, textual play-by-play accounts without consent and
rights granted by the WIAA.

8. Media and Web sites granted permission by the WIAA to transmit “real-time” or delayed audio, video or textual play-
by-play are subject to transmission rights and line-usage fees and must adhere to all transmission regulations, fees and
advertising policies of the WIAA outlined in this guide. 

VViiddeeoo

1. Video transmission rights are required and rights fees are applicable (page 17) for stations and/or Internet sites that
originate a video transmission or that pick-up live or delayed feeds and/or links from another station, Internet site or cable
operator. 

2. No taped-delayed video transmissions of any WIAA Tournament Series event is permitted during the exclusive live cov-
erage of the WIAA State Tournament in the same sport. In addition, a tape-delayed video transmission is prohibited from
transmitting until three hours after the start of the respective event being transmitted on a tape-delayed basis. Permission
to transmit any video content delayed must come from the WIAA and When We Were Young Productions or the
station/network with exclusive television and/or video transmission rights.   

3. The use of video exceeding twominutes by the originating station, publication or Internet site–other than the exclusive
video production rights holder–for any purpose other than highlights on regularly scheduled news or sports broadcasts,
or on a Web page is prohibited.
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4. The following list of rules apply for commercial television stations and Web sites using video in their coverage of the
WIAA State Tournament Series for newscast or Webcast purposes:  

A. There may not be live coverage of any live game action during the contests. “Live coverage” is defined as any
activity which occurs while a game or meet is in progress. Stations or Web sites may use a backdrop of live action
for reports from a tournament facility provided there is no play-by-play commentary and the report is limited to reg-
ularly scheduled news or sports programs and are no more than two minutes of a program which is any length.

B. Use of film, video, audio, tape, etc., is limited to regularly scheduled news, sports programs or Internet site stories,
and use of such content is limited to no more than two minutes of a web stream or program which is any length.
Unless written approval is granted from the WIAA office, use of more than two minutes of film, video, audio, tape,
or stream, etc., beyond five days from the last day of a tournament is prohibited without written consent of the WIAA.

5. No rights fees will be required for schools wishing to air tape-delayed transmissions on their school’s educational chan-
nel, local cable system or school’s Internet site. Schools are restricted from transmitting video of Tournament Series
events that are under exclusive contracts without the permission of the WIAA and When We Were Young Productions.

6. Video of Tournament Series action may not be sold without written consent from the WIAA and its respective licensed
video production partner. 

7. Video Transmission Priority Criteria

The WIAA will make every attempt to provide adequate broadcast facilities for all stations and/or Internet sites that
are approved or licensed to video transmit State Tournament events. If demand for transmissions exceed available ac-
commodations, first consideration will be given according to the following criteria, as determined by the WIAA, in
order:

A. WIAA Television network partners transmitting live video
B. Television stations transmitting live video
C. Television stations and WIAA networks/partners Internet transmitting live video
D. Television stations and WIAA networks/partners Internet transmitting tape delayed video
E.  Local television stations taping for sports highlights within newscasts or video on Internet site
F. Other media Internet sites recording highlights for Internet

AAuuddiioo

1. The WIAA reserves the right to consider all applications for audio transmission rights on an individual basis.

2. Audio transmission rights fees (page 17) are applicable for stations and/or Internet sites that originate an audio trans-
mission or that pick-up live or delayed feeds and/or links from another station or Internet site. Radio and Internet sites
approved by the WIAA to audio transmit Tournament Series events are prohibited from feeding or linking its trans-
mission to any other station(s) or Internet sites without additional rights fees being assessed.    

3. Radio stations with Internet sites will not be charged additional Internet transmission fees if originating transmission is
of similar nature and is not in competition with an exclusive rights-granted, fee-paying organization. For example, radio
stations will not be charged an additional transmission fee for transmitting audio that originates for over-the-air trans-
missions and is simultaneously transmitted on the official flagship station’s Internet site only. Network stations (if ap-
plicable), any other stations or Internet sites may not link audio transmissions unless those stations are also transmitting
the identical audio transmission over-the-air. Any stations or Internet sites not airing the transmission of a network (if
applicable) feed but links to the audio transmission of the event is subject to the audio transmission rights fees. Requests
for such permission must be indicated on the WIAA “Audio Transmission Application.” Any State Tournament trans-
mission permission must be cleared through the WIAA. In addition, a radio station or Internet site is required to apply
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and receive WIAA audio transmission rights approval before accepting a feed or adding a link to any transmission from
another station or Internet site and must adhere to all rules, regulations and policies in this manual.   

4. Audio Transmission Priority Criteria

The WIAA will make every attempt to provide adequate broadcast facilities for all stations and/or Internet sites that are
approved to broadcast WIAA State Tournament events. If demand for broadcasts exceed available accommodations, first
consideration will be given according to the following criteria, as determined by the WIAA, in order:

A. The WIAA network (if applicable)
B. The WIAA network affiliate stations (if applicable)
C. To local stations of participating teams that have audio transmitted a participating team’s games with 

regularity
D. To regional stations of participating teams that have audio transmitted a participating team’s games 

periodically
E. To stations in the host community and area
F. Internet site audio-only streaming (in above order)
G. Other

TTeexxtt

1. To apply for play-by-play text transmission rights for State Tournament events,  media and Internet sites are required to
notify the WIAA of their intentions to transmit textual play-by-play of any contest(s) during a State Tournament when sub-
mitting the “Credential Request” form posted on the restricted area of the WIAA Media Center site.

2. Internet blogs, forums or twitters not posting continuous play-by-play accounts of game or event action are permitted
and are not subject to rights fees unless determined by the WIAA to be a live, play-by-play depiction of event action (see
“Live play-by-play definition” on pg. 11), are not in compliance with the mission and media policies of the WIAA or
are associated with any promotion, reference or link to material surrounding the content is deemed inappropriate or not
in the best interest of the WIAA. Real-time play-by-play accounts of WIAA Tournament Series events are subject to text
transmission rights fees.

AAppppllyyiinngg ffoorr RReeggiioonnaall && SSeeccttiioonnaall TTrraannssmmiissssiioonn RRiigghhttss

VViiddeeoo

1. All media and/or Internet site parties interested in video transmission of WIAA Tournament Series events must make
arrangements with When We Were Young Productions (608) 849-3200 to inquire about video transmission or Internet
video transmission permission prior to the date of the contest. Entities not adhering to permission policies are subject
to fines imposed by the rights holder. Live or tape-delayed video transmission rights of regional and sectional events by
television stations, cable operators and Internet sites is prohibited without consent of the WIAA and When We Were
Young Productions. 

2. Accommodations for working television, cable or Internet personnel, cameras and other equipment involved in video
transmission production is the responsibility of the host tournament manager, provided the television stations, cable op-
erators or Web stream entities receive permission in advance from the WIAA and When We Were Young Productions
to transmit video.

3. Regional and sectional host tournament managers are authorized to refund fees if the station or Internet site has a legit-
imate reason for not being able to video transmit after they planned to do so and/or indicated to the manager in advance
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it will not be transmitting if the school it is following is eliminated from the tournament. Host managers are expected
to furnish free admission for two working persons.

4. Media sending a reporter to cover the WIAA Tournament Series for newscast purposes should practice the professional
courtesy to contact tournament host managers with their intent to cover the event. Failure to notify tournament managers
in advance may result in denied media privileges at tournament events.

AAuuddiioo

1. To apply for play-by-play audio transmission and live report  rights for regional and sectional events, radio stations
must complete the “Audio Transmission Application” located on page 18 of this publication or in the WIAA Media
Guides (make copies of the applications). Completed applications for transmission with station manager signature should
be mailed or faxed to the tournament site and the WIAA at least two days before the first game of a given tournament.
Host managers must receive approval from the WIAA to reject any applications to audio transmit. Stations are required
to contact host tournament managers to notify of their intentions to audio transmit any contest(s) during a regional or
sectional and make arrangements for entry access. Host managers are expected to furnish free admission for two working
persons.

2. Radio and Web sites are also required to apply for additional pre-State WIAA transmission rights before accepting a feed
or adding a link to a transmission from another station or Web site and must adhere to all fees, rules, regulations and poli-
cies in this guide.

3. Regional and sectional host tournament managers are authorized to refund fees if the station or Internet site has a legit-
imate reason for not being able to audio transmit after they planned to do so and/or indicated to the manager in advance
it will not be transmitting if the school it is following is eliminated from the tournament. Host managers are expected
to furnish free admission for two working persons.

4. Stations are no longer required to include a list of sponsors and advertisers with the application. However, advertising
of tobacco, lottery/gambling, alcoholic beverages, mood-altering substances or lewd subject matter or businesses whose
primary purpose is the selling of products prohibited by the WIAA as described in the “Advertising” section during
broadcasts are prohibited (see “Advertising” and “Applicable Radio Regulations and Definitions” sections).

TTeexxtt

1. To apply for play-by-play text transmission rights for regional and sectional events,  media and Internet sites are required
to contact host tournament managers to notify of their intentions to transmit textual play-by-play of any contest(s) during
a regional or sectional and make arrangements for entry access. 

2. Internet blogs not posting continuous play-by-play accounts of game or event action are permitted and are not subject
to rights fees unless determined by the WIAA to be a live, play-by-play depiction of event action (see “Live play-by-
play definition” on pg. 11). Live/real-time play-by-play accounts of WIAA Tournament Series events are subject to text
transmission rights fees. Score updates without description of plays are not considered play-by-play and are permitted.

3. Blogs or twitter not in compliance with the mission and media policies of the WIAA or are associated with any promo-
tion, reference or link to material surrounding the content is deemed inappropriate or not in the best interest of the WIAA
is also prohibited. 
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AAddvveerrttiissiinngg
The WIAA retains the right to require stations to submit in writing, upon WIAA request, any and all advertisements or

sponsorships during a radio, television or internet transmission of WIAA Tournament Series competition. 

The WIAA reserves the right to approve or reject any sponsorship or advertisement for any product, service or opinion.
For any part or segment of an entire transmission originating from the tournament site, the WIAA strictly prohibits the spon-
sorship and advertising of tobacco products, lottery/gambling, alcoholic beverages, mood-altering substances or lewd subject
matter. Businesses with the primary purpose of selling any of these prohibited products are also prohibited from advertising
on all transmissions throughout the WIAA State Tournament Series. Businesses in which these products are available in a
secondary capacity may advertise on WIAA Tournament transmissions. However, the WIAA prohibits the referring to the
sale of these prohibited products or establishments within the businesses where the primary purpose is the sale of prohibited
products. Also prohibited from any WIAA Tournament transmission is the reading of a list that includes prohibited advertisers
or sponsors, including the name and/or locations of businesses, products or services. 

Television, radio, print, Web sites or any other media are prohibited from referring, implying or using words/language
that recognizes or identifies a business or organization as an “official sponsor” of any WIAA State Tournament Series event
under the auspices of the WIAA. This includes any live video, audio or text transmissions; any printed accounts; any com-
mercials, advertisements or sponsorships; and any references made by writers and broadcasters during Tournament Series
events. Television, radio, print, Web sites and any other media may use language that the tournament coverage or broadcast
is sponsored by an advertiser or sponsor.

The WIAA reserves the right and responsibility to cancel any and all transmission and transmission rights for an event
in progress and subsequent WIAA Tournament events for any station found to have violated the provisions of the WIAA’s
advertising policy.
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TToouurrnnaammeenntt TTrraannssmmiissssiioonn RRiigghhttss && FFeeeess
Please review transmission policies (Page 10) for descriptions and guidelines

Audio/Text Transmissions Regional/Sectional State
Fees* Fees* 

Live audio transmission with commercial sponsorship $50 $100
Live audio transmission without commercial sponsorship $40 $ 90
Delayed audio transmission with commercial sponsorship $50 $100
Delayed audio transmission without commercial sponsorship $40 $ 90
Stations receiving live audio feed from originating commercial transmission $40 $ 90
Live transmission of play-by-play text $20 $ 30
Live Audio Report “Updates” - - $ 25

* Fees listed are per game (per day for State individual wrestling). Regional and sectional wrestling fees indicated covers
entire regional or sectional.

Radio transmissions simultaneously running cybercasts on its Internet site does not pay additional fee. Rights fees are inde-
pendent of any telephone line charges covered in the “Communication Lines” section. 

State Tournament payments are to be made payable to the WIAA. Stations or Internet sites can either pay at tournaments or
the WIAA will invoice following the respective tournaments. All regional and sectional event payments are to be made
payable to the host school prior to the audio transmission.

Transmission rights fees are applicable for stations or Internet sites that pick-up live or delayed feeds from another station
or links audio from/to another Internet site.

Blogging on the Internet not transmitting a play-by-play description (as determined by the WIAA) is not subject to rights
fees.
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Audio/Text Transmissions

Video Transmissions
Television/Cablecast/Cable Access Rights Holder and Contact Information
All pre-State Tournament Series events for all sports When We Were Young Productions (608) 849-3200
All State Tournament events excluding football, basketball When We Were Young Productions

and hockey finals
State Football Championships games FS Wisconsin
State Boys and Girls Basketball Tournaments and hockey finals WAOW-TV/Quincy Newspapers Inc.

All parties interested in the production and distribution of any State Tournament or State Tournament Series event via video trans-
mission will be required to obtain rights from the WIAA and current production and distribution rights holder as outlined above.

Production and distribution rights include, and are not limited to, live or delayed television through network or cable outlets, video
on demand, content streaming through any platform and/or physical media. All permissions granted, policies enforced and fees re-
quired will be at the sole discretion of the WIAA and the rights holder. Detailed information regarding policies and fees are available
upon request from When We Were Young Productions (608) 849-3200.
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APPLICATION  FOR  AUDIO/TEXT PLAY-BY-PLAY  TRANSMITTING
OF  WIAA  TOURNAMENT  GAMES

Media Outlets must send one copy to the WIAA Office and provide one copy to the host school manager.

Name of Media Outlet _____________________________________________________

Address ________________________________________________________________

City ______________________________________    Zip Code ___________________

Date ___________________________________________________________________

Type of Transmission (check one)

� Commercial
� Commercial-Delayed
� Noncommercial
� Nonoriginating Commercial
� Play-by-Play Text

Commercial  Delayed/
Originating 

Noncommercial

Commercial  (Including
Nonoriginating) 

Transmission 

Audio/Text
Transmission Fees Payment

Audio Pre-State (pay school) Per Game/Session $ 50� $40 $ __________
Audio State (pay WIAA) Per Game/Day $100* $90 $ __________
Text Play-by-Play Pre-State (pay school) Per Game/Session $ 20 – – $ __________
Text Play-by-Play State (pay WIAA) Per Game/Day $ 30 – – $ __________
� At Wrestling pre-state, this fee covers entire regional or sectional. *At State Individual Wrestling, fee covers entire day.

Fees for Pre-State are payable to host school. Fees for State transmissions are payable to the WIAA.

Application Procedure:
Application for all audio and text play-by-play transmissions, complete with signature and fees should be mailed to tournament site at
least two days before the first game of a given tournament.  If station or Web site makes arrangements with tournament host in advance,
fee may be paid to tournament manager at the tournament site on night of game. The fee is payable whether or not the media outlet
originates a transmission. There is no fee for nonoriginating, noncommercial stations.

The media outlet must contact and make all arrangements for transmitting with the tournament manager prior to the event and after
this application has been completed.

Tournament Information:

Tournament Sport _____________________________     Tournament Level _________________________  � Boys  or  � Girls
(Subregional, Regional, Sectional, State)

Tournament Site ______________________________________   The team you are following _______________________________
TRANSMISSIONS ADVERTISING TOBACCO, LOTTERY MATERIAL, 

ALCOHOLIC BEVERAGES AND RELATED PRODUCTS ARE NOT PERMITTED.

Wisconsin Interscholastic Athletic Association
5516  Vern Holmes  Drive,  Stevens  Point,  WI   54482-8833

(715) 344-8580     FAX (715) 344-4241     email < info@wiaawi.org >

Statement of Responsibility:
This media outlet agrees to abide by all WIAA regulations regarding the audio and/or text play-by-play transmitting of WIAA Tournament
events to include advertising and sponsorships. We agree to prohibit the advertising of tobacco, lottery, alcoholic beverages or related
products, or businesses whose primary purpose is the sale of those products, during the transmission of a WIAA tournament event to in-
clude the pregame or postgame of the actual transmission. We also take full responsibility for the professional conduct of the writers or
announcers employed or contracted by our company to transmit at a WIAA Tournament event.

Station/Internet Site Manager’s Signature ________________________________________________________

®
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LINITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMEzuCAN-HIFI. INC..

Plaintiffs, Case No. 09-CV-0155

v.

GANNETT CO, INC,, and
WISCONSIN NEWSPAPER AS SOCIATION. INC..

Defendants.

DECLARATION OF CHARLES C. SCHMIDT IN SUPPORT OF
MOTION OF ARIZONA INTERSCHOLASTIC ASSOCIATION, INC. FOR LEAVE

TO FILE AMICUS BRIEF AND SI'PPORTING DECLARATION

l. I am the Chief Operating Officer of the Arizonalnterscholastic Association,

Inc. ('.AIA"). I make this declaration on the basis of my personal knowledge.

2. AIA is a non-prof,tt Arizona corporation, with its principal office located in

Phoenix, Arizona. Established in 1925, AIA is a voluntary association of public and

private high schools that serves to supplement the overall aims and objectives of

secondary schools by organizing, developing, directing and regulating interscholastic

activities among member schools.

3. AIA strives to initiate and pursue policies that will safeguard the

educational value of interscholastic contests and cultivate cooperation, friendship and

good sportsmanship among member schools. AIA seeks to encourage maximum student
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participation and to organize events in a manner that ensures fair and equitable

competition. AIA also seeks to ensure the safety of high school youth who participate in

athletics and other interscholastic activities and to prevent the commercial and other

exploitation of student participants.

4. AIA currently has 275 member schools, who in turn have an enrollment of

3l 1,893 students.

5. AIA's operations are financed in part by membership dues and participation

fees. In addition to paying annual dues and fees, AIA members must agree to abide by

all AIA rules and regulations as a condition of membership. This includes rules on

student eligibility, practices, non-school participation, recruitment, use of drugs, alcohol

and tobacco, and other rules and regulations designed to protect the health and safety of

student participants.

6. AIA conducts state tournaments for its member schools. These

tournaments typically consist of several rounds of play, resulting in the "crowning" of a

state champion. State tournaments require significant coordination and funding. It is

doubtful that Arizona high school athletes would be able to participate in state

tournament play absent the resources that AIA makes available.

7. Like the WIAA, AIA has established a policy relating to media coverage of

the events it sponsors. A true and correct copy of the policy is attached as Exhibit A.

The current policy was adopted in 2008, with input from Gannett Co., Inc., one of the

defendants in this case.
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8. AIA tries to ensure that those who receive credentials are reputable

individuals or entities. Each year, AIA receives hundreds of requests for credentials. Not

all requests are granted. Rather, AIA carefully reviews each request in accordance with

pre-established criteria to ensure that the member of the media making the request is

affrliated with a properly accredited agency that has a legitimate media-related function

in connection with the event at issue.

9. Credentials are not issued, for example, to members of the media who are

not reporting the news, but who instead wish to use the photos they take for commercial

purposes (e.g., selling mugs, t-shirts and the like with images of student athletes).

Similarly, persons looking for the opportunity to take photos they can post in chat rooms

or on message boards will not be granted credentials, nor will recruiters desiring to sell

highlight tapes to students or their parents. Walk-ins are not permitted and credentials

are checked at the events.

10. If anyone could attend and broadcast any event, AIA would not be able to

put these safeguards in place.

11. The AIA credentialing process applies to all competitive activities

sponsored by the AIA. Thus, the AIA maintains the right to control media access to

competitive academic events, as well as competitive sporting events.

12. Since September,2009, AIA has been broadcasting tournament games via

live streaming and on-demand streaming over its own website, AIA365.com. In addition

to streaming tournament games, the website is used to permit schools to stream regular

season events if they wish to do so. The AIA365.com website not only permits students,
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their parents and other fans to view games they might not otherwise be able to view, but

also serves as a significant source of revenue to AIA, given AIA's ability to sell

sponsorships and advertising space on the website. Revenue from sponsors and

advertisers since September,2009 totals close to $150,000.

13. Although it is still relatively 4ew, the website is heavily utilized. In

December,2009, the website recorded 1.6 million streams.

14. In recent years, an additional and significant source of revenue for AIA was

a contract that it had with Cox Broadcasting, an Arizona broadcasting company, for the

rights to television broadcasting of certain AlA-sponsored athletic events. In exchange

for granting Cox the exclusive right to produce and broadcast state tournament games,

AIA was able to obtain signifrcant consideration from Cox, both in cash and in-kind. In-

kind consideration included the commitment by Cox to produce and broadcast less

popular tournament events that otherwise would have received no live video coverage at

all (like volleyball and softball), the production and broadcasting of promotional spots

promoting viewership of and attendance at the games, and broadcasts of post-game

productions for various state toumament events.

15. AIA also was able to control the advertising that would be shown in

connection with broadcasts to ensure that it did not promote alcohol, gaming or any adult

entertainment products or services.

16. It is unlikely that Cox would have provided this additional consideration if

AIA had not been able to grant Cox exclusive broadcasting rights.
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17. AIA's contract with Cox expired in mid-2009. AIA continues to explore

the possibility of granting television broadcasting rights for its tournament games.

18. Exclusivity adds value. If AIA cannot market exclusive broadcast rights, it

will not be able to obtain nearly as high a price as it can obtain for exclusive rights.

19. AIA's ability to sell advertising on its own website also would be harmed

significantly if another party could enter the market and stream live or on-demand video

of AlA-sponsored games, thus diluting AIA's viewership.

20. Having suff,rcient funding in place permits AIA to improve its programs

and to increase access to athletic and other interscholastic activities. to the benefit of all

students who attend member schools.

21. Revenue generated from the exclusive video streaming on AIA's

AIA365.com website has enabled AIA to present live-streaming of tournament games in

22 sports.

22. Pursuant to AIA's business model, at the end of each school year, AIA's

net revenues are rebated back to its member schools, including member schools who

were not participants in the state tournaments. The schools are free to use this money to

defray athletic fees that they would otherwise charge student athletes or for other

pulposes, as they see fit.

23. AIA's ability to help member schools and their students in this fashion

would be reduced if AIA did not have the ability to grant (or retain) exclusive rights to

stream events it sponsors over the internet or to grant exclusive television broadcast

rights.
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24. Based on past experience, AIA believes that both its website streaming of

events and its abilitv to license internet and television broadcasts on an exclusive basis

will be increasine sources of revenue for AIA in the future.

25. One of AIA's goals is to ensure that high school students who participate in

athletic and other activities can do so in a safe environment. Being able to control access

to events and the broadcast rights for those events has helped AIA achieve this goal.

26. The high demand for media access to high school events has raised safety

concerns which, in turn, have caused AIA to impose limits on the number of media

credentials that will be granted for any particular event. The risk of injury to a player or a

referee, for example, from running into a television camera is much higher if there are

multiple cameramen covering an event or if the cameramen are not restricted to areas that

have been set aside for members of the press.

27. Several years ago, a participant in an AlA-sponsored event collided with a

television cameraman, causing series injury to the cameraman.

28. AIA's ability to grant exclusive rights to live broadcasts allows it to make

sure that only a safe number of media credentials are issued for any particular event and

that television or video cameras are restricted to safe locations.

29. One of the reasons AIA instituted its credentialing policy was to address

safety issues relating to the inappropriate use of photos taken at high school events. For

example, the San Diego news reported in 2008 that photos of dozens of unsuspecting

high school boys water polo players were found on five gay-oriented websites. Attached
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as Exhibit B is a true and correct copy of an article posted on the web concerning this

incident.

30. Attached as Exhibit C are two articles that were posted on the web

concerning a female California high school pole vaulter who became the target of lewd

internet banter as a result of a photo "strewn across babe forums" on the web (Ex. C, p.

1). This internet exposure resulted in large numbers of individuals who had no interest in

reporting the event, but who could best be characteized as stalkers, showing up at track

meets to take additional photos. This raised obvious concerns about safety and sexual

exploitation.

31. AIA hopes to be able to avoid subjecting its high school student athletes to

similar abuse by limiting media credentials to only those who have established

themselves as reputable members of the media.

32. While amateur photography by a fan could create similar issues, amateur

photographers are not granted access to the same prime viewing and news-gathering

areas as are members of the media.

33. Requiring those receiving credentials to abide by the limitations AIA has

placed on the use of images taken at AlA-sponsored events also may serve as a deterrent

by assisting AIA in pursuing legal action against those who seek to exploit high school

athletes through inappropriate use of such images.

34. If AIA were unable to restrict access to its events and to limit the use of

images captured at those events, it likely would not be able to obtain any agreements
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limiting its liability or requiring indemnification from úose who are granted media

credentials.

I decla¡e under penaþ of perjury th¿tthe foregoing is true and correct.

Execut€d on January z¿-r 2010, in Phoenb¡, fuizona,

Charles C. Schmidt
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0r?t 10131?

Case: 3:09-cv-00155-vis     Document #: 28      Filed: 01/22/2010     Page 8 of 8

Supplemental Appendix 45



NOTE: Acceptance and possession of an AIA media credential constitutes
agreement to the following conditions placed on their use.

Arizona Interscholastic Association, Inc. - July 1, 2009 - June 30, 2o1o

This working credential is issued as a courtesy to an accredited agency for the sole purpose of providing facility
access to the accredited agency's employee who has a legitimate working function (media) in connection with
Arizona Interscholastic Association (AlA) athletic and activity events. This credential is non-transferable and
may be revoked at any time without cause. Any unauthorized use of this credential subjects the bearer to
immediate ejection from the facility and prosecution for criminal trespass or other legal action, and potential
loss of all privileges for the organization to whom this credential is issued. The AIA reserves the right to
terminate this credential upon notice to the organization and to change the terms and conditions for issuañce of
any subsequent credential to the organization. Furthermore, the permission granted below shall not be
assigned, transferred or disposed of to any third party.

Subject to all restrictions contained in this credential, this credential authorizes the agency's use, primarilv for
news and editorial coveraoe of the event, of the descriptions, accounts, photographs, films, audio or video
recordings, or drawings of or relating to the event (including, without limitation, any interviews, press
conferences or other facility activities relating to the event) taken, made, created, or compiled by the agency's
employee (collectively "Agency Materials"). For the avoidance of doubt, Agency Materials may not be eiploited
by the agency for commercial purposes. Agencies may sell photographs to ultimate consumers who agree not
to resell the photographs or use them in any way for a commercial purpose. Photographs obtained during an
AIA event by credentialed media personnel that are sold to an ultimate consumer must contain
acknowledgement that it was so obtained at and with the permission of AlA. Any other use or attempted use
by the employee of the Agency Materials, including any distribution of Agency Materials to third parties other
than ultimate consumers (e.9. newspaper readers) and other media outlets through a shared content
distribution platform (for example, the Associated Press) at any time and for any purpose, is expressly
prohibited, unless the agency has obtained the advance written permission of the AIA Executive Staff for sucñ
other use. As between the agency or the employee and the AlA, the AIA shall remain the exclusive owner of
all copyrights, trademarks, and other proprietary rights in its names, logos and uniform designs.

Any film, video, or digital video of a portion of the event, not to exceed five (5) minutes, which includes footage
of the game and interviews taken at the event, may only be used by the individual's organization for news
broadcasts, dedicated highlight shows, weekly coach's shows and athletic/activity specific shows, and may be
streamed and posted on news information websites. Except for other media outlets participating in shared
content distribution programs such as the Associated Press, only the specific organization to which this
credential is issued may stream, post or air such video, audio, pictures, photographs, or other non-text based
accounts or descriptions of the event in any media Use of film, video, or digital video in any other manner or
on any other media distribution platform without the advance written permission of the AIA is expressly
prohibited.

The transmission and distribution of any broadcast on a live basis or any live audio or video description of any
game action while it is still in progress without rights granted in accordance with a specific written contract witñ
AIA is strictly prohibited. This prohibition does not apply to reports on the non-event activities (other than on a
live basis from inside the facility) for broadcast within a newscast and is not precluded from reporting or
updating a score of a contest while it is in progress except from courtside/field side.

The agency accepting this credential assumes all risk incident to, and hereby releases the AIA from any and all
liability arising in connection with, attending the event and creating and using Agency Materials. The agency
agrees to indemnify, defend, and hold harmless the AIA from and against all liability, loss, damage or expense
arising out of the issuance of this credential, the employee's presence in the facility, or any otheiactivity of the
agency or employee in connection with the event (including without limitation, any claims that Agency Materials
infringe the intellectual property rights, publicity rights, or any rights of any third party). In no event shall the
AIA be liable to the agency or employee for any incidental, special, indirect, punitive, oi consequential damages
arising out of or relating to this credential.

Acceptance of this credential constitutes agreement by the individual accepting the credential, the bearer, and
the agency to abide by the foregoing conditions. Thank you for your cooperation.

Adzons InloÉcholå¡tlc A66ocial¡on. lhc

EXHIBIT A
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Pictures Of Teen Water Polo Players Found On Gay Porn Sites - Print This Story News St... Page I of 2

lONews.com
Pictures Of Teen Water Polo Players Found On Gay Porn Sites

POSTED: 11 24 am PST January 20 2008
UPDATED: 6:02 pm PST January 22, 2008

IRVINE, Calif. -- San Diego County parents are outraged Sunday at the
news that secret photos ofyoung water polo athletes have turned up on
gay porn Web sites, it was reported Sunday,

Police at UC Irvine said the photos may be the work of a UCI police
dispatcher, and have notified parents that the photos are on the Vy'eb.

Unauthorized photos of dozens of apparently-unsuspecting high school
boys water polo players, some as young as 14, were found on five gay-
oriented Web sites, the Orange County Register reported. The boys are
from least 11 Orange County high schools, and well as schools in Los

Video: Local Athletes Upset
Their Photos Turn Up On Gay
Porn Sites

Angeles and San Diego counties.

"It's disgusting ... No high school athlete should worry about their picture being taken during the game," said one
Orange County coach, who confirmed photos on a Web site included members of his team.

UC Irvine police confirmed to the Register that they are investigating whether the photos are the work of Scott
Cornelius, a UCI police dispatcher.

Comelius was granted a photo credential to the 2007 Junior World Water Polo Championships at Los Alamitos last
summer, said Joan Gould, an intemational water polo offrcial and spokeswoman for a group of Orange County water
polo parents.

UCI police said Cornelius remains on active duty.

A university police department detective, Shaun Devlin, sent an e-mail to several parents last week confrrming that
police were investigating the matter, the Register reported.

Peter Yu, director of Drake University's Intellectual Property Law Center, said photos taken at public events like high
school sports competitions are generally protected by the Constitution.

"This is why we have to enact some stricter laws to protect our kids," said Assemblyman Cameron Smyth, R-Santa
Clarita, in an interview with the Register. Smyth has authored a bill that would make it illegal to use Intemet images
to inflict harm on children.

The proposed Surrogate Stalker Act was prompted by Jack McClellan, who last year photographed children at
California schools and playgrounds and placed them on a Web site described by law enforcement officials as popular
with pedophiles.

Copyright 2008 by City Wire. All rights reserved. This material may not be published, broadcast, rewritten or redistr¡buted

http://www. I Onews.com/print/1 5098458/detail.html
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TheBuzzlos - Meet...Allison Stokke - Yahoo! Buzz

New User? S¡gn Up S¡gn In Help Get thc New, Safer lE8

Cl buzz"
Today's Buzz Buzz Updates My Activity

The Buzz Log tvhat's hot on Yahool Ì.iuzz," (an<l l.[ry)...

Our crack leam of editors takes a closer look at the hottest trends on Yahoo! Buzz

Meet...A!lison Stokke
by Erik Gunther
Plav 18.2007

þ, Buzz upl Vote Now

The latest hot ch¡ck to bubble up from bountiful blog linkage ¡s h¡9h school athlete All¡son Stokke.
P¡cs of the teenage pole-vaulter are now strewn acToss babe forums across the Web. Wh¡le there
weTe zeTo searches on the Socal high school senior one month ago, queries on her name now
number in the thousands.

We couldn't locate the or¡gin of the Stokke phenomenon, but we did find a number of interesting
related searches Queries on "allison stokke pictures," "allison stokke facebook," and "allison
stokke myspace" have all soared over the past week.

This semi-underground phenom isn't a big name,.,yet. Howeverr with interested dudes accounting
tor 957o of the interest ¡n the young beauty, ¡t's only a matter of time before she breaks out on a
t¡iaoer scale.

Page I of2
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by people like you. Stories are ranked based on
y0ur votes, comments, emails, and searches,
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Shape The News

Are we missing anything? You can add any page on
the Web to Yahoo! Buzz.
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Click here to print or select File then Print from your browser. Close Window

Sexual Assault Via the Internet: The Case of Allison Stokke
How Internet Blogs Wrecked the Life of a Teenage Girl

By Michael LuE

Gan clicking on a link to a picture or video of an attractive woman constitute assault? For Takeaways
the majority of women's images on the internet, there is an unwritten code of consent that
governs voyeurism; women in various states of (un)dress willingly post pictures of Allison Stokke became an
themselves to be viewed by others. However, there are exceptions to this rule, such as overnight celebrity for the wrong
the case of Allison Stokke. 

reasons

Ms. Stokke, if you haven't heard by now, is a 4.0+ student at Newport Harbor High Her photograph was used without
School, where she brokefive national records in pole vaulting and earned a scholarship , __ _
to the university of california, according to a recent article inihe washington Þoii ' her consent but she could not take

However, the article that appeared in the Post, and other press appearances by Ms. legal action to stop it
Stokke, had little to do with her athletic and scholarly achievements. The real story here
was about sexual norms, the internet, and law in the United States.

Photographs of Ms. Stokke were originally taken by a track and field journalist for a California track website, according to the Post
article. These photos circulated on athletic websites with relatively small viewerships until making their way to withleather.com, a
sports blog with a readership of over one million per month. According to the Post article, "more than 20 message boards and 30
blogs" linked to the picture of Stokke, and before long the photo was all over the internet, being leered at by hundreds of
thousands.

The photos themselves are nowhere near sordid; indeed, the content is tame. At the same time, the elements of the photo seem
to question where the border of "acceptable" voyeuristic behavior lies. Stokke is dressed in standard athletic gear, being at a
track meet. While such uniforms are not particularly revealing, they are very form fitting-presumably to reduce wind resistance.
Even the most evenhanded descriptions of the photos, however-like the one in the Washington Post article-take time to note
Stokke's "olive skin" and "bared midriff " In addition, Stokke herself is l8-a fantasy age of perverts, old enough to "legally" be
considered an adult, but just barely. However, some of the photos were taken when she was younger

In addition to questioning cultural norms of sexuality, the unwanted circulation of the photographs brings up complicated legal
questions. In an article for the L.A. Times, Eugene Volokh, a UCI-A professor of 'lst Amendment law, notes that ""lf somebody
puts up a picture taken by someone else, the photographer can sue - though it's not clear he'd always win - butAllison Stokke
can't sue." Stokke herself noted that "Even if none of it is illegal, it just all feels really demeaning."

Even if the law cannot help Stokke control the use of her own image, it seems that there is a glimmer of hope that the right thing
will be done A phone call and a letter from the Stokke family succeeded in shutting down the unofficial Allison Stokke fan page,
which now reads, "Farewell. Sorry for having contributed to the unwanted attention, Allison. We think you're a phenomenal
athlete and wish you the best of luck in your academic and athletic endeavors."

Additionally, on the message boards of Letsrun.com, one of the earliersources of the Stokke photos, posters mulled the negative
consequences of their actions in relation to the Washington Post article. One poster remarked that "The point here is that
seemingly benign behavior (clicking on a link to a picture of a high school girl) is traumatizing to some degree an innocent party
(the high school girl). The point is that there really seems to be a substantial difference between locker room talk on one hand
and locker room talk amplified 10,000 times via the internet and photography on the other. Locker room talk is most often
probably less than ideal for all parties, but what's happened to this girl is much more substantial and potentially damaging." We
can only hope that more voices like this are heard in the wake of Allison Stokke's unfortunate experience.

Sources:

http://www.latimes.com/sports/highschool/la-sp-stokke2jun02,0,664701 1.story?page=1&coll=la-home-center

http://www.washingtonpost.com/wp-dyn/contenVarticle/20071051281AR2007052801370 2 html

http://www. letsrun.com

2010 @Associated Content, All rights reserved.
Privacy Policy I Terms of Use
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-CV-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

DECLARATION OF AUTUMN N. NERO
IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

______________________________________________________________________________

I, Autumn N. Nero, am an attorney with the firm of Perkins Coie LLP, counsel for

Plaintiffs, Wisconsin Interscholastic Athletic Association (“WIAA”) and American-HiFi, Inc. 

(“WWWY”).  I make this declaration in support of Plaintiffs’ Motion for Summary Judgment.  I 

state that the following is true to the best of my knowledge and belief:

1. Attached hereto as Exhibit 1 is a true and correct copy of a complete list of 

materials that James L. Hoyt relied upon in reaching the opinions expressed in his Expert Report 

dated September 28, 2009. (Hoyt Expert Report, Ex. A).

2. Attached hereto as Exhibit 2 is a true and correct copy of excerpts of the WIAA 

2008-2009 Senior High School Handbook. (Hoyt Expert Report, Ex. C).

3. Attached hereto as Exhibit 3 is a true and correct copy of excerpts of the WIAA 

2009-2010 Senior High School Handbook. (Hoyt Expert Report, Ex. D).
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4. Attached hereto as Exhibit 4 is a true and correct copy of excerpts of the WIAA 

2008-2009 Media Policies Reference Guide. (Hoyt Expert Report, Ex. E).

5. Attached hereto as Exhibit 5 is a true and correct copy of excerpts of the WIAA 

2009-2010 Media Policies Reference Guide. (Hoyt Expert Report, Ex. F).

6. Attached hereto as Exhibit 6 is a true and correct copy of a May 26, 1989 news

release indicating that the University of Wisconsin’s initial estimate was that an exclusive license 

agreement would triple radio broadcast revenue. (Hoyt Expert Report, Ex. G)

7. Attached hereto as Exhibit 7 is a true and correct copy of a Radio and Television 

Broadcast Rates and Requirement document that indicates in 1988-89, the rental rate was a 

minimum of $550 per game. (Hoyt Expert Report, Ex. H)

8. Attached hereto as Exhibit 8 is a true and correct copy of an Exclusive Radio 

Broadcast Rights document dated April 12, 1989. (Hoyt Expert Report, Ex. I)

9. Attached hereto as Exhibit 9 is a true and correct copy of a June 21, 2006 Big 

Ten Official Athletic Site press release which indicates the Big Ten currently licenses Big Ten 

Football coverage to Disney, i.e., ABC and ESPN, for a substantial (but confidential) fee.  (Hoyt 

Expert Report, Ex. J)

10. Attached hereto as Exhibit 10 is a true and correct copy of a Big Ten Official 

Athletic Site press release indicating that for the past two years, since the advent of the Big Ten 

Network, games that are declined by Disney are carried on the Big Ten Network. (Hoyt Expert 

Report, Ex. K)

11. Attached hereto as Exhibit 11 is a true and correct copy of the 2008-09 Western 

Collegiate Hockey Association Radio and Television Policies. (Hoyt Expert Report, Ex. L)
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12. Attached hereto as Exhibit 12 is a true and correct copy of an April 13, 2007 

UWBadgers.com site press release regarding the contract extension between UW-Madison and 

Learfield Sports. (Hoyt Expert Report, Ex. M)

13. Attached hereto as Exhibit 13 is a true and correct copy of a map indicating that 

Learfield Sports alone has agreements with more than 50 universities and conferences related to 

radio sports coverage. (Hoyt Expert Report, Ex. N)

14. Attached hereto as Exhibit 14 is a true and correct copy of excerpts of the 2007-

2008 Wisconsin Interscholastic Athletic Association 85th Annual Yearbook. (Hoyt Expert 

Report, Ex. O)

15. Attached hereto as Exhibit 15 is a true and correct copy of 2008 payments to the 

WIAA:  $75,000 for the Boys and Girls Basketball State Tournaments and Hockey State finals,

$20,000 for Football State finals, and $60,000 from When We Were Young Productions for all 

other tournament events. (Hoyt Expert Report, Ex. P)

16. Attached hereto as Exhibit 16 is a true and correct copy of the 2008-09 WIAA 

State Tournaments – Events/Distribution spreadsheet. (Hoyt Expert Report, Ex. Q)

17. Attached hereto as Exhibit 17 is a true and correct copy of the description of 

InsideBADGERSPORTS.com offerings and pricing. (Addendum to Expert Report of James L. 

Hoyt, Ex. AA)

18. Attached hereto as Exhibit 18 is a true and correct copy of Gannett Co., Inc.’s 

Responses to Plaintiff Wisconsin Interscholastic Athletic Associations First Set of 

Interrogatories, served August 19, 2009 but signed October 2nd and 5th 2009. 
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19. Attached hereto as Exhibit 19 is a true and correct copy of Wisconsin Newspaper 

Association, Inc.’s Responses to Plaintiff Wisconsin Interscholastic Athletic Associations First 

Set of Interrogatories, dated August 12, 2009.

20. Attached hereto as Exhibit 20 is a true and correct copy of excerpts of the WIAA 

2008-2009 Senior High School Handbook.

I declare under penalty of perjury, under the laws of the United States, that the foregoing 

is true and correct to the best of my knowledge.

Dated this 22nd day of January, 2010.

s/ Autumn N. Nero
Autumn N. Nero
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Wisconsin Interscholastic Athletic Association, et al. v. Gannett Co., Inc., et al. 

Dr. Hoyt - Materials Considered 

 

Complaint with Exhibits A - G 

Defendants’ Answer, Defenses and Counterclaim 

Answer to Defendants’ Counterclaims 

First Amended Complaint with Exhibits A – E 

Defendants’ Answer to Plaintiff’s First Amended Complaint 

Wisconsin Newspaper Association’s Responses to Plaintiff’s First Set of Requests for Production of 

 Documents dated 8-12-09 

Wisconsin Newspaper Association’s Responses to Plaintiff’s First Set of Interrogatories dated 8-12-09 

Gannett’s Responses to Plaintiff’s First Set of Requests for Production of Documents dated 8-19-09 

Gannett’s Responses to Plaintiff’s First Set of Interrogatories dated 8-19-09 

2-19-09 Letter from John Skilton to Dreps regarding WIAA Internet Streaming Policy 

2008-09 Media Policies and Reference Guide 

2009-10 Media Policies and Reference Guide 

2008-09 Senior High School Handbook 

2009-10 Senior High School Handbook 

Excerpts of 2007-08 WIAA Yearbook 

Big Ten Conference on Television (http://www.bigten.org/mulimedia/big10-television.html) 

The Big Ten Conference Announces Media Agreements Increasing National Coverage of Big Ten 

 Sports, June 21, 2006 (http://www.bigten.org/genrel/062106aad.html) 

Receipts (3) rights fees in 2008 

2008-09 Calendar of WIAA Tournament Events 

2008-09 Western Collegiate Hockey Association 

May 26, 1989 University of Wisconsin Sports News Service article, Subject: UW Athletic Department 

 and WTMJ-Radio to Negotiate Exclusivity Rights 

Radio and Television Broadcast Rates and Requirements Effective Fiscal 1988-89 

Exclusive Radio Broadcast Rights with Attachment #1 

Map of Learfield partners 

Affidavit of Todd C. Clark 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

AFFIDAVIT OF DOUGLAS E. CHICKERING
______________________________________________________________________________

I, Douglas E. Chickering, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto. 

2. I am the former Executive Director for the Wisconsin Interscholastic Athletic Association 

(“WIAA”).  I was the Executive Director from January 1, 1986 to July 31, 2009, which includes 

the period during the events giving rise to this litigation.  As Executive Director, I was 

responsible for the overall operations of the WIAA.  I reported to the Board of Control of the 

WIAA, and was authorized by the Board of Control to make decisions as necessary for the 

proper operation of WIAA business.  Among my responsibilities was responsibility for the 

budget, revenue and expenditures of the WIAA, and I was authorized to enter into contracts for 

the benefit of the WIAA and its members.

3. The WIAA is a private, voluntary, unincorporated and non-profit association that has 

been in operation since 1896.  The WIAA is a member-based organization comprised of 506 

participating public and private high schools and 117 Junior High/Middle Level school members.  
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The WIAA is membership directed.  The members develop the rules that govern the association, 

and, at an Annual Meeting each April, the membership approves any changes to the Constitution, 

Bylaws, and Rules of Eligibility.

4. The WIAA seeks to develop, direct and control an interscholastic athletic program to 

promote the ideals of its membership and opportunities for participation by its members.  These 

opportunities include member participation in post-season WIAA-sponsored, controlled, and 

funded sports tournaments.

5. An overwhelming majority of the WIAA’s budget is derived from revenues generated by 

the State Tournament Series, which WIAA organizes, sponsors, and administers.  Those 

tournament revenues come primarily from ticket sales.  I was responsible for the WIAA’s 2007-

2008 budget, and in that year the tournaments brought in $6,202,963, which was 86% of the 

WIAA’s total operating revenue of $7,177,115.  The remaining 2007-2008 WIAA revenue 

comes from:  membership dues, which amount to .5% of revenue; sports fees, which amount to 

5.5% of revenue; officials dues, which amount to 5% of revenue; and miscellaneous revenue 

such as subscriptions and rule book orders, which amount to 3% of revenue.  Attached hereto 

and incorporated herein by reference as Exhibit A is the WIAA’s 2007-2008 budget.

6. All of WIAA’s revenue is used to support its programs and the administration thereof, 

including paying for the expenses of operating the tournaments in all WIAA recognized sports.

7. Some of the WIAA recognized sports generate a profit, and others generate a loss for the 

WIAA.  The profits from one sport are used to offset deficits in other sports.

8. In 2008, the WIAA subsidized the following sports (meaning expenses for a sport 

exceeded revenues for that sport, so WIAA revenues from other sports covered the deficit):  

Baseball, Cross County, Golf, Gymnastics, Softball, Swimming and Diving, Tennis, and Track 
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& Field.  Throughout the years, it has usually been the same sports that are not revenue 

producers that require subsidization.  The WIAA member schools desire their students to be able 

to play sports and have the same exposure for the sports even where a commercial market would 

not otherwise support such exposure.  Thus, the WIAA provides those opportunities for its 

members’ students through the revenue that comes from the commercially viable sports.

9. The WIAA has had long experience with exclusive contracts.  Fox Sport Network 

Wisconsin (“Fox”) has had the exclusive contract to transmit the seven state football finals since 

2001.  The WIAA receives $20,000 annually from Fox for that exclusive contract. Attached 

hereto and incorporated herein by reference as Exhibit B is the Fox contract.

10. The WIAA has had an exclusive video transmission contract for boys basketball games 

with Quincy Newspapers, Inc. (“QNI”) since 1968.  In the 1980s, the QNI contract expanded to 

include rights to exclusively broadcast WIAA’s Boys and Girls Basketball Tournaments and 

Hockey Finals.  QNI owns and operates five different television stations, (collectively called 

“The WIAA State Network”), that broadcast the WIAA tournaments and finals pursuant to the 

contract.  

11. Beginning in about 2003, at which time the QNI contract required QNI to pay the WIAA 

an annual rights fee of $140,000, I was informed by Laurin Jorstad of QNI that QNI could no 

longer afford to offer a competitive product for the contract price of $140,000.  QNI prepared an 

analysis of the costs of producing a WIAA event, which factored in personnel costs, satellite 

time and rental agreements with the production trucks who were subcontractors.  Thus we 

negotiated a reduction in the annual fee:  In 2002, QNI paid the WIAA $140,000 under the 

contract; in 2003, QNI paid $125,000; in 2004, QNI paid $75,000.
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12. In 2004, with two years left on the contract, QNI said it could not guarantee that it would 

enter into a successor agreement unless the WIAA was willing to alter its price.  Thus, the 

WIAA and QNI negotiated a reduction in price down to $40,000 per year, and secured an 

extended contract with QNI, operating as The WIAA State Network, until 2010.  Attached hereto 

and incorporated herein by reference as Exhibit C is the 2004-2010 Agreement between the 

WIAA and the WIAA State Network.  QNI paid an annual fee of $40,000 to the WIAA until 

2008, at which time upon mutual agreement of the parties, the QNI payment to the WIAA 

increased to $75,000 annually.

13. In 2004, due to the loss of revenue from QNI, the WIAA began to look for other sources 

of revenue. 

14. At that time, no television station carried games other than the Football Finals (which 

was carried by Fox), and the Hockey Finals and Boys and Girls Basketball Tournaments (which 

were carried by QNI), except that in some instances local community access channels would 

broadcast tape-delayed local games.  In fact, in 2005 the vast majority of our sports were not 

carried by any media organization either on television or the internet.

15. At about the same time as we lost the QNI revenue, we were hearing from the coaches 

committees that they were questioning why their sports were not being broadcast on TV, and that 

they had a strong interest in getting their sports on TV.  This was especially true of volleyball 

and wrestling.  They wanted the same exposure for their sports and athletes that basketball, 

hockey and football were receiving.  The WIAA staff was anxious to get as many sports publicly 

distributed as possible.
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16. We inquired whether our existing contractual partners might be interested in broadcasting 

these events, but they expressed concern over whether they could implement a feasible financial 

model from which they could profit by the expansion, so declined to pursue the opportunity. 

17. Meanwhile, in the fall of 2003, I met Tim Eichorst of When We Were Young 

Productions (“WWWY”) after a football tournament.  He expressed interest in mass distribution 

of WIAA sports events.  We agreed to meet in December to discuss this further.

18. In December of 2003, the WIAA Director of Communications, Todd Clark, and myself 

met with Tim Eichorst.  At that meeting, he discussed his idea of producing and distributing as 

many WIAA sporting events as possible.  He explained this was an opportunity to get more 

sports on TV.  He also talked about other platforms for distribution, such as streaming over the 

internet.  He wanted to get all state finals tournaments distributed, and also work on producing 

and distributing some sectional and regional events.  At that point, we did not have any sectional 

or regional events that were available to the public through any media, except if a local access 

channel aired an event in their locality, but even then those were tape-delayed broadcasts, not 

live.

19. Based on that meeting, in May of 2004, we signed a letter of intent with WWWY to 

further discuss and develop a contractual arrangement for WWWY to produce and distribute 

WIAA athletic events.  The contract would provide exclusivity to WWWY (except for sports 

already covered under other contracts), and would require WWWY to pay a fee to the WIAA.  

The letter of intent was signed at the same time as we were engaged in discussions with QNI 

about renegotiating their contract for a reduced fee, so the prospect of a contractual arrangement 

with another partner to provide revenue to the WIAA, while at the same time satisfying our goals 

and interest in expanding distribution of athletic events, was of great interest to the WIAA.
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20. As these discussions continued, Mr. Eichorst came to the WIAA and made a presentation 

to the Board of Control explaining his proposal and his business model in more detail.  He 

proposed delivering broadcast quality video production of WIAA events, and distributing these 

products through all physical, electronic, and broadcast media.  His company would be 

responsible for all filming in the field.  The events would be live streamed from the venue.  He 

would then also create tapes and DVDs of the events, which would be produced at his studio, 

which would then be distributed through various media platforms.

21. Under his proposal, the WIAA and its members would have no financial commitment to 

the venture, but would have the opportunity to earn royalties based upon distribution revenues.  

As I understood it, WWWY expected to make profits on “broadcast media,” including such 

things as real-time game feed, broadcast TV highlight feeds, and studio production of weekly TV 

shows.

22. Based on this proposal, WWWY and the WIAA entered into a Production Rights And 

Distribution Agreement (“the Agreement”).  Attached hereto and incorporated herein by 

reference as Exhibit D is the Agreement.  The Agreement was fully executed in May of 2005, 

and lasts for a term of ten (10) years.

23. Under the WWWY contract, WWWY has the right to transmit via internet all WIAA 

Tournament Events except Football and Hockey State Finals, and the entire State Boys and Girls 

Basketball Tournaments.  WWWY paid $60,000 to the WIAA in 2008 for these rights.

24. The Agreement substantially benefits the WIAA and its members.  The WIAA’s 

broadcast partners pay for the exclusive transmission rights to state tournaments, and that 

revenue helps to fund the WIAA’s state tournaments.  The Agreement thus allows the WIAA to 

obtain revenue that it uses to organize and operate its programs and tournaments.  The WIAA 
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keeps all of that revenue from its contract partners for its own internal operations, and does not 

transfer any of that revenue to the State of Wisconsin, to any state agency, or to general state 

funds.  Further, that revenue benefits the WIAA membership because it allows the WIAA to 

expand athletic program opportunities for its members for all WIAA-recognized sports, 

including providing revenue for those sports that the WIAA typically subsidizes or for those 

sports without significant public attendance.

25. The Agreement further benefits the WIAA membership as it allows the WIAA to expand 

transmission of athletic events that might not otherwise be transmitted due to the level of public 

interest or commercial appeal.  Through the contract with WWWY granting WWWY exclusive 

transmission rights, the WIAA has achieved additional distribution and streaming of tournaments 

that were not transmitted before, including all state tournaments, and regional and sectional 

competitions.

26. The Agreement is also beneficial to the WIAA because WWWY provides approximately 

$500,000 in service to the WIAA that the WIAA does not have to pay for.  These services 

provide a cost savings to our member schools, and have been the most cost-effective way for the 

WIAA to serve its membership while at the same time increasing participation.  It also allows us 

to ensure that we are returning money to the schools that host events so that they are not losing 

money on hosting an event.  WWWY’s services have also increased the WIAA’s exposure to the 

public and the public’s participation in the WIAA, by making available WIAA meetings and 

events on wiaa.tv at no cost to the WIAA.

27. Finally, the Agreement allows the WIAA to fulfill its purpose to promote the broad 

educational aims of the WIAA’s member schools and to cultivate the high ideals of good 
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citizenship and sportsmanship by controlling the association of high school sports with 

inappropriate goods and services (such as gambling, alcohol, tobacco, and adult entertainment).

28. The WIAA hosts and administers 25 State Championship Tournaments, which includes 

both boys and girls sports, and individual and team competition.  The WIAA secures the 

facilities for the WIAA-hosted State Tournaments.  Throughout the years, the WIAA has done 

this through leases of appropriate facilities or venues for the athletic competition at issue.  To 

provide stability and continuity, the WIAA has multi-year contracts with the sporting venues.  

The minimum length of a contract is three years and we often have five-year contracts (except 

the WIAA does not have leases with the venues for cross country or gymnastics).  When the 

WIAA uses the venues, it uses them solely for its athletic competitions.  The WIAA has use of 

the facilities or venues for the duration of the athletic competition as specified in the leases, and 

does not otherwise have any control over or obligation with respect to the management or 

operation of the facilities or venues when not used by the WIAA for its athletic events.  

29. The State Tournaments are held in sixteen different athletic facilities throughout the State 

of Wisconsin.  The WIAA tries to find the best facility available to showcase the athletic event, 

provided the facility is available and affordable, and offers good value for the WIAA’s money.  

Each of the venues was designed for the specific athletic tournament being held there.  Thus, for 

example, the boys and girls golf tournaments are held at University Ridge golf course in 

Madison, a venue solely designed for golf; the football tournaments are held at Camp Randall 

stadium in Madison, a facility used for football games; boys and girls soccer tournaments are 

held at Uihlein Soccer Park in Milwaukee, which was designed specifically for soccer games; 

swimming and diving tournaments are held at the UW Natatorium in Madison, a facility with 

pools and a diving well; girls and boys tennis tournaments are held at the Nielsen Tennis 

Case: 3:09-cv-00155-vis     Document #: 53      Filed: 01/22/2010     Page 8 of 11

Supplemental Appendix 176



9

Stadium in Madison, a facility containing indoor and outdoor tennis courts and squash courts; 

and softball tournaments are held at the Goodman Diamond in Madison, which is a facility 

designed and used for softball games.  The WIAA also hosts venues at several private facilities:  

baseball tournaments are held at Fox Cities Stadium in Appleton, which is a privately owned 

minor league baseball park; the boys volleyball tournament is held at Wisconsin Lutheran 

College in Milwaukee, a privately owned college; and the cross country tournament is held at the 

Ridges Golf Course in Wisconsin Rapids, a privately owned golf course (which is not leased).  

Other WIAA tournaments are also held at the Lincoln Field House in Wisconsin Rapids (which 

is not leased), the UW Field House in Madison, the Memorial Stadium in LaCrosse, the Resch 

Center in Green Bay, the Kohl Center in Madison, and the Alliant Energy Center in Madison, all 

of which are venues used for different athletic events.

30. The WIAA establishes a fee for admission to its tournaments.  The public is permitted 

entry to the tournament upon payment of the fee.  The WIAA provides for free admission for 

certain categories of people, such as cheerleaders, school staff members, game officials and 

credentialed media, but no other person beyond those identified may be provided complimentary 

admissions.  The WIAA sets its admission fee so that the event is an affordable outing for 

families.  

31. The WIAA has not denied a legitimate media organization entry to a tournament.

32. From 2001-2003, the WIAA contracted to grant the nonexclusive right to Visual Image 

Photography, Inc. (“VIP”) to sell photos and images of all state tournament finals.  In 2004, the 

WIAA contracted to grant the exclusive right to VIP to sell photos and images of all state 

tournament finals only.  The contract was for a 1-year term and expired in 2005.  In 2005, the 

WIAA contracted to grant the exclusive right to VIP to sell photos and images of all state 
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tournaments including quarterfinals and semifinals.  The contract was for a 3-year term and 

expired in 2008. Restrictions on the sale of tournament images helped the WIAA limit its 

association to products and advertising consistent with the WIAA’s mission. 

33. In 2007, a controversy arose over the WIAA’s right to limit the Wisconsin Newspaper 

Association’s member newspapers from selling photographs taken at tournament games through 

their website.  The WIAA suspended its enforcement efforts that summer and decided that it 

would wait to see the outcome of similar disputes in other states.  A similar dispute in Illinois 

was later settled when the Illinois High School Association agreed to rescind its exclusive-rights 

photography policy.  I notified the media in about July of 2007 that the WIAA would not enforce 

its photography policy, and the WIAA did not enforce that policy at any time thereafter.  

34. Effective with the 2009-2010 Media Policies, the WIAA changed its photography policy 

consistent with the earlier suspension in July of 2007.

35. Without the revenue from its exclusive contract partners, the WIAA would not be able to 

afford to subsidize all of its recognized sports, thereby depriving its members and their student 

athletes of athletic opportunities.  The WIAA would have to increase the cost of admission for 

tournaments, undermining its goal of making the events an affordable, family-friendly outing.  

The WIAA membership would also lose control over the message that was associated with their 

voluntary athletic association and its ability to promote the members’ ideals as stated in the 

constitution.  The WIAA would not be able to provide the cost-effective services to its members 

that it receives for free from WWWY.

36. I declare under penalty of perjury, under the laws of the United States, that the foregoing 

is true and correct to the best of my knowledge.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

AFFIDAVIT OF TODD C. CLARK
______________________________________________________________________________

I, Todd C. Clark, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto.

2. I am the Director of Communications for the Wisconsin Interscholastic Athletic 

Association (“WIAA”), where I have been employed since 2000.   The principle job 

responsibilities of the Communications Director include production and supervision of the 

Bulletin, membership publications and State Tournament souvenir programs; as well as 

coordination of media relations; Web site maintenance; State Tournament-related coverage; all 

public relations and sportsmanship efforts and initiatives; and assisting in marketing and 

sponsorship relationships.

3. The WIAA is a voluntary, unincorporated and nonprofit organization that seeks to 

develop, direct and control an interscholastic athletic program to promote the ideals of its 

membership and opportunities for participation by its members.  These opportunities include 

participation in post-season WIAA-sponsored, controlled, and funded sports tournaments.  The 
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tournaments, which are separate from and in addition to regular season games, are the WIAA’s 

major source of operating revenue.  I have reviewed the WIAA’s 2007-08 budget, and in that 

year the tournaments brought in $6,202,963 of the WIAA’s operating revenues, which totaled 

$7,177,115.  Ex. 1.  

4. In 2004, I was informed by Douglas Chickering, the then Executive Director of the 

WIAA, that Quincy Newspapers, Inc. (“Quincy”), the carrier of the WIAA’s Boys and Girls 

Basketball Tournament and Hockey State Finals, could not afford to continue to pay the amount 

included in the rights agreement.  After this, the WIAA began to explore other sources of 

revenue. 

5. At that time, no television station carried games other than the Football State Finals 

(which was carried by Fox), Boys and Girls Basketball State Tournaments, and Hockey State 

Finals (which were carried by Quincy).  However, in some instances local community access 

channels would broadcast local games.  The WIAA received no direct revenue from these local 

community access broadcasts.  In 2005, I was unaware of any internet streaming of WIAA 

events by any party.  Therefore, the only rights fees I am aware of the WIAA receiving at that 

time were from the transmission of videos of its tournament events for Football State Finals, 

Boys and Girls Basketball State Tournament, and Hockey State Finals.  

6. In fact, in 2005 the vast majority of our sports were not carried by any media 

organizations.  The participants in the WIAA’s volleyball and wrestling events had requested 

that these events be broadcast.  We inquired whether our existing rights holders might be 

interested in broadcasting these events, but the existing rights holders expressed concerns 

regarding production costs and network preemption agreements and declined.  In addition, 

Quincy had expressed to the WIAA an interest in expanding coverage of WIAA state hockey 
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events to include state semifinal games, but ultimately decided not to make this expansion due to 

network preemption concerns and cost.

7. In 2005, we were approached by When We Were Young Productions (“WWWY”) with 

the idea of transmitting WIAA games over the internet.  At no time prior to WWWY do I recall 

any media or production company expressing any interest in transmitting WIAA events via 

internet.  Furthermore, I am unaware of any inquiries or requests to the WIAA by media 

organizations to transmit the then-underexposed and less visible sports such as cross country and 

tennis.  The WWWY agreement therefore both provided new and needed revenue for the 

organization and an opportunity for the WIAA to promote less visible WIAA sports and 

participants.  

8. Under the WWWY contract, WWWY has the right to transmit via internet all WIAA 

Tournament Events except Football State Finals, the Boys and Girls Basketball State 

Tournament, and Hockey State Finals.  In addition, WWWY has a separate distribution 

agreement with Fox, which allows Fox to air some of these games on FSN.  Such games are then 

transmitted via internet on a delayed (as opposed to live) basis.  Both live and delayed WWWY 

games are available to any person with a computer and internet access on wiaa.tv 

(http://wiaa.tv/), a web portal that allows access to WIAA events.  As a result, although in 2004-

05 no WIAA events were offered on the internet, in 2008-09 the WIAA web portal transmitted 

82 live WIAA events on wiaa.tv and 182 offered on archived stream and DVD.  Ex. 2.  Of these 

events, approximately 134 were under the WWWY contract with WIAA, while approximately 

48 were Football State Finals, Boys and Girls Basketball State Tournament, and Hockey State 

Finals.  Ex. 2.  WWWY paid $60,000 to the WIAA in 2008 for these rights, while Quincy paid 

$75,000 for its rights agreement, and Fox paid $20,000.  Ex. 3. 
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9. The value of the contract with WWWY productions, however, far exceeds the amount 

paid in royalties from WWWY.  In addition to providing internet transmission of games, 

WWWY provides additional services to WIAA.  These services include video production, 

audiovisual and graphics support for tournament games such as producing video programming 

for scoreboards at tournament sites.  In addition, WWWY also provides web transmissions for 

mandatory WIAA sport rule meetings, which allows members, officials, and coaches to view 

these mandatory meetings at their convenience remotely thereby avoiding travel and added costs 

to member schools.  The WIAA does not pay for these services.  While I am not aware of the 

exact value, in my experience such services are costly, and, without WWWY, WIAA would 

likely not be able to afford them.  The specific services that WWWY provides to the WIAA are:

a. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 

meetings, such as the WIAA’s seasonal rule interpretation meetings, so that 

members and the public can access such meetings without attending in person.  

This saves members time and expense, and allows increased public access to 

WIAA information, thereby promoting the visibility of the WIAA, and supporting 

the marketing and branding of the WIAA.

b. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 

Meeting, so that members and the public can access such meetings without 

attending in person.  This saves members time and expense, and allows increased 

public access to WIAA information, thereby promoting the visibility of the 

WIAA, and supporting the marketing and branding of the WIAA.

c. WWWY produces an annual video that compiles highlights of all state WIAA 

tournaments throughout the year.
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d. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 

award ceremony held in the spring in Wausau, Wisconsin.  WWWY gives the 

award winners a DVD copy of the event.

e. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 

Excellence Award ceremony.  WWWY films interviews of the presenters which it 

includes in the final production of the award ceremony tape.  WWWY helps 

promote the award ceremony at tournaments by showing the tape on the video 

board at various venues.

f. At venues where the WIAA hosts championship tournaments, WWWY provides 

live game feed to the video board.

g. WWWY produces highlight segments from other WIAA sponsored sectionals or 

tournaments, and does recaps with video from other WIAA state championship 

tournaments, that WWWY presents and feeds to the video board at WIAA 

championship tournaments.

h. WWWY films starting line-up introduction videos and/or team videos that it 

shows on the video board at all tournaments that have video board capability.

i. WWWY creates public service announcements that the WIAA and member 

schools can display on video boards at events and that are displayed on wiaa.tv.

10. In addition, in 2008 WIAA received $80,000 from a sponsorship partner, a portion of 

which value comes from advertising in programming produced by WWWY.  The overall amount 

associated with the contract with WWWY is therefore substantially above and beyond the 

$60,000 paid for the internet transmission rights.   

11. In the fall of 2003, I developed the first WIAA Media Policies Reference Guide to 

address ownership and distribution issues documenting our practices in a definitive written guide 
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that we could distribute to the media.  This guide was discussed with the 2003 Media Advisory 

Committee, who reviewed and approved the policies and language.  (The Media Advisory 

Committee was a standing committee made up of media representatives).  The WIAA agreed at 

the Committee meeting that it would produce and disseminate the guide to all media on the 

WIAA mail list.

12. I have a close working relationship with the staff of WWWY, and since the WIAA 

entered into a contract with WWWY in 2005, I have interacted with WWWY’s owner, Tim 

Eichorst, or other WWWY staff on an almost daily basis.  We regularly discuss the high school 

sports industry, communications issues related thereto, and production and distribution of WIAA 

sports events.

13. I worked with Mr. Eichorst to develop the affiliate program through which television 

stations, web sites, other media outlets or production companies can become affiliates with

WWWY for purposes of producing and distributing WIAA events.  The WIAA did not have a 

method or resources for policing its media policies.  Further, the WIAA was concerned about the 

quality of production of its events, and the images that were associated with its events.  Through 

our relationship with WWWY, the affiliate program became the vehicle through which WIAA 

could monitor compliance with the WIAA’s media policies, as WWWY acts as the policing 

agent for WIAA and ensures quality control.

14. I worked with Mr. Eichorst to determine the fee for affiliate production of an event that 

WWWY declined to produce.  I am familiar with other state’s high school athletic association’s 

policies and practices with respect to the production and distribution of games, including what 

they charge for video production or internet streaming.
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15. The WIAA decided on a fee structure that requires a person or entity to pay $250 to live 

internet stream a game produced with one camera, and $1,250 to live internet stream a game 

produced with multiple cameras.

16. This fee was determined based on a number of factors.  First, it was consistent with or 

lower than the fees charged by other state athletic associations.  Second, we looked at the value 

of the production and the resources devoted to the production:  a one-camera production with no 

announcer is much different then a multi-camera production, which usually involves a mobile 

television broadcast truck and announcer, and requires more resources at the venue itself (there is 

a cost to the host venue to have to accommodate the extra individuals and to provide power for 

the production truck which is much different than for an individual cameraperson).  We also 

considered the medium, whether internet or TV, and how wide the distribution would be, 

whether local or world-wide.  We determined that the multi-camera production lends itself to a 

wide internet distribution platform that people are able to see world-wide, whereas a single 

camera local PEG station production is shown only through the television medium for 

distribution to the local community, and is transmitted on a tape-delayed basis and not live.

17. To my knowledge, WWWY has not denied any request for affiliate production of pre-

State tournament events, and has not charged anything other than what the WIAA has 

determined to be the appropriate fee.

18. Since we first began discussing the role of WWWY in producing and distributing WIAA 

events, I realized that internet streaming was an important technological development that would 

need to be addressed with respect to distribution of WIAA events.  In fact, in my first Media 

Policies Reference Guide, I addressed internet streaming as a distribution platform.  Since then, 

Mr. Eichorst and I have had regular discussions about internet video streaming as a distribution 

platform.
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19. As part of his plan to produce and distribute WIAA events, Mr. Eichorst had proposed 

that internet video streaming would be one of the distribution platforms.  To do this, we needed a 

vehicle through which we could launch and stream the video of WIAA events.  We considered 

using the WIAA’s own website, but did not believe the server would have sufficient bandwidth 

capacity to handle the streaming.  Mr. Eichorst also had proposed that as part of WWWY’s 

distribution efforts, he would create an online property containing the name WIAA for use in 

marketing and distributing WIAA tournament series and championship content.  I agreed with 

Mr. Eichorst’s position that it was important that the WIAA name be associated with the video 

distribution platform, and that the WIAA should be the destination point for its own events.

20. Based on these considerations, Mr. Eichorst and I created the web portal known as 

“wiaa.tv,” which is located at http://wiaa.tv/.  A web portal presents information from diverse 

sources in a unified way, and provides a way for an organization to provide a consistent look and 

feel with access control and procedures for multiple applications and databases.  The wiaa.tv web 

portal contains all live and archived videos of WIAA events for all WIAA recognized sports that 

WWWY produces, and all live and archived videos for WIAA meetings that WWWY produces, 

such as sports meetings (meetings for specific sports such as basketball or wrestling), rules 

meetings, press conferences, and the annual meeting.  The portal contains the WIAA logo and a 

link to the WIAA website, clearly identifying its connection to and cementing its relationship 

with the WIAA.  WWWY operates and manages the wiaa.tv web portal for WIAA as part of its 

contractual responsibilities and at no cost to the WIAA.

21. The WIAA has control over the content that is placed on wiaa.tv, including what is 

displayed, when, and how.  There is limited advertising on wiaa.tv, and the WIAA has control 

over the advertising on the website.  Thus, if any video content or advertising were not consistent 
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with the members’ ideals and the mission of the organization, we would have the ability to 

restrict its display.

22. The WIAA has begun a pilot program to use the wiaa.tv portal to the benefit of WIAA 

members by using the portal as a vehicle for member schools to live stream their own video of 

their own athletic events during the regular season at no charge to them.  The agreement requires 

participating schools to stream all WIAA Tournament Series athletic events hosted by the 

participating school where and when available.  Currently as part of the pilot program, to 

encourage schools to participate and use the portal, WWWY is paying pilot schools a minimum 

of $500 this year to implement the program.  We anticipate the wiaa.tv portal to have great 

potential for our members.  Another specific benefit of the portal is that it provides member 

schools with a safe haven to place its video content, and member schools do not have to worry 

about negative advertising or images associated with their video content.

23. In mid-2007, the WIAA suspended enforcement of its photography policy for 

credentialed media that prohibited the sale of photographs taken at tournament games.

24. In 2008, the WIAA entered into a contract with Visual Image Photography, Inc., for a 

term of five years.  In that contract, the only item of “exclusivity” that the WIAA guarantees to 

VIP is with regard to “the sale of any products using images from Covered Events.”  Ex. 4

25. Effective with the 2009-2010 Media Policies, the WIAA changed its photography policy 

to be consistent with the July 2007 enforcement suspension and the 2008 VIP contract.  The 

2009-2010 policy allows the sale or resale of still photography by WIAA-credentialed media.  

The policy prohibits the sale of “any products using images from WIAA Tournament Series 

events” without written permission from the WIAA.

26. The WIAA’s Media Policies Reference Guide addresses issues of play-by-play and 

“blogging.” If media or websites wish to use transmissions of play-by-play descriptions of 
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action/statistics of a WIAA tournament game, they need WIAA consent through transmission 

rights and fees.  The Media Policies Reference Guide specifies that the media do not have to pay 

a fee for “live report updates” provided no play-by-play is done.  Otherwise the media can apply 

for play-by-play rights and pay the appropriate fee.  Live report updates are airing/streaming 

updates on results or general information about the competition or event, but contain no play-by-

play description of live contests.  The WIAA permits a “blog” (a contraction of the term “web 

log”) where the blog is simply commentary of the athletic event or status updates.  Blogs are not 

subject to rights fees, unless they are considered to be a live depiction of event action.  The 

WIAA does prohibit “play-by-play,” without payment of the fees, whether such play-by-play 

appears on a blog, website, or otherwise.  Play-by-play is live and detailed, spoken or written, 

regular entries of descriptions, or depictions of the sports events as they are happening, or the 

actual action as it occurs, including the continuous sequential detailed description of play, of 

events, or other material such as graphics or video regarding any WIAA tournament game, so 

that it approximates a video or audio transmission that allows the recipient to experience the 

game as it occurs. A live transmission means inserting play-by-play at any point during the 

contest. (For example, play-by-play can not be posted until the completion of the game).

27. Following the 2008 Football State Finals, I discovered after the fact that two media 

organizations, Madison.com (Wisconsin State Journal and Capital Times together) and the 

Milwaukee Journal-Sentinel, had engaged in live play-by-play blogging.  Thus, I sent both 

organizations an invoice to pay the appropriate play-by-play fee.  Neither media organization 

paid the fee.

28. This prompted discussions with the media about the blogging policies.  In early 

December of 2008, I had e-mail discussions about this issue with Adam Mertz, the Sports Editor 

of the Capital Times, who copied Robert Hernandez of The Wisconsin State Journal and other 
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editors in on the e-mail.  I informed them that the WIAA was willing to work with the media to 

develop an agreement as to what would be permitted on a real-time blog from tournament series 

events.  I pointed out that the issue of blogging had been discussed at the last two Media Days 

(an annual meeting that the WIAA hosted with members of the media to discuss media policies), 

and I felt confident that those discussions had led to a clear understanding of what the WIAA 

would permit.  Mr. Mertz contacted other sports editors suggesting the “ball rests in our court 

now,” and that they present suggestions for a definition of live blogging to the WIAA.  I agreed 

to drop the invoices for the play-by-play with the expectation based on these discussions that the 

media would reach consensus on the issue and present those suggestions to the WIAA.

29. In mid and late December of 2008, I had discussions in person and by e-mail with Peter 

Fox, the President of the Wisconsin Newspaper Association, about the blogging issue.  I 

forwarded the transcripts of the blogs in question to him for his review, and informed him that 

the WIAA was willing to discuss a reasonable definition of the threshold for a live depiction of 

action in blogs.  He agreed that Mr. Mertz and his colleagues were a good group to begin looking 

at the issue, and commented that he did not believe it would be “an easy subject to get a handle 

on.”

30. I received no further communication from any editor or media organization on the issue 

of blogging or play-by-play.  They presented no proposal or draft policy to me to define the 

parameters of permissible blogging.  Thus, the WIAA has not changed its policy, and the WIAA 

is comfortable based on the lack of input from the media that its blogging policy is understood 

and reasonable.  The WIAA has, however, reduced the fee for play-by-play texting to $30 at 

State tournament events and $20 for pre-State tournament events.  I am aware of one other 

instance in the Fall of 2009 where someone blogged play-by-play.  Upon my contacting the 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

AFFIDAVIT OF TIM EICHORST
______________________________________________________________________________

I, Tim Eichorst, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto.

2. I am the majority shareholder of American Hi-Fi, Inc., d/b/a When We Were Young 

Productions (“WWWY”).

3. WWWY was incorporated in 2002.

4. WWWY is a video production company located in Waunakee, Wisconsin.

5. My background is in technology.  In about 2000, I started filming high school football 

games as a hobby.  Based on my technology background, I taught myself how to create and edit 

the films.  The more I did it, the more proficient I became at it.

6. I researched high school sports, and realized that I could connect the growing technology 

to the industry and cater to the growing interest in high school sports.

7. I decided to start my own business focused on high school sports.  Thus, I started 

WWWY as a means to formally pursue a business involving what I had been doing as a hobby.
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8. My initial idea was to make highlight videos for a high school sports team.  I did that for 

a year, and lost hundreds of thousands of dollars.  I soon realized that I could not charge enough 

for the sale of the DVDs to cover the cost of production.  I began to think about a larger platform 

for producing and distributing high school athletic events.

9. Through my involvement with high school sports, I knew of Doug Chickering, the 

Executive Director of the Wisconsin Interscholastic Athletic Association (“WIAA”).  I looked at 

the distribution of WIAA tournaments and knew that distribution was very limited.  I was 

interested in an introduction to Mr. Chickering, so I contacted Pat Richter, the Badger Athletic 

Director, and asked him to introduce me to Mr. Chickering.

10. I first met Mr. Chickering at a state football tournament in the fall of 2003.  We briefly 

discussed producing and distributing WIAA tournaments.  We agreed to meet again in December 

of that year to discuss these issues in more detail.

11. In December of 2003, I met with Mr. Chickering and Todd Clark, the Director of 

Communications for the WIAA.  I shared with them my vision and goals for high school sports, 

which was to produce and mass distribute high school sporting events.  We had theoretical 

discussions at that point.

12. These discussions led to the signing of a Letter of Intent in May 2004 between the WIAA 

and WWWY to pursue a formal contract granting WIAA programming rights to WWWY.  The 

Letter of Intent described conceptually how I expected the partnership to work, with the 

understanding that many details would need to be worked out and discussed.  The Letter of 

Intent described the mutual interest between the WIAA and WWWY to work together under a 

long-term contract to produce and distribute WIAA sports events.  The general understanding 

was that WWWY would have the exclusive right to produce and distribute all WIAA playoff and 
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tournament events, except those under a pre-existing contract, for live or tape delayed 

programming.  WWWY would pay the WIAA a fee, to be determined, for those rights.  

Distribution formats would include broadband, cable, network and physical media.  Attached 

hereto and incorporated herein by reference as Exhibit A is the Letter of Intent.

13. After the Letter of Intent, I worked on researching and proposing a business plan for the 

partnership between WWWY and the WIAA for production and distribution of WIAA sports 

events.  I researched technology, evaluated requirements for capital, equipment, facilities, and 

personnel, and prepared an estimate of costs and revenues.

14. Based on this work, in about early 2005, I made a formal proposal to the WIAA for the 

production and distribution of WIAA athletic events.  Attached hereto and incorporated herein 

by reference as Exhibit B is the PowerPoint presentation that I prepared and gave to the WIAA.

15. The proposal was for WWWY to deliver broadcast quality video production of WIAA 

events, to distribute these products through all physical, electronic, and broadcast media, and to 

establish the WIAA as a progressive thought leader.  To do that, my plan was to organize a 

management structure in the field to tape the events.  I described the specific field equipment I 

would use, including the number and types of Camcorders, computers, and associated 

accessories, and provided an estimate of WWWY’s cost for this field equipment. To produce the 

films, I would construct or acquire a state of the art production facility, acquire hardware and 

software, and provide all technical staffing.  I budgeted three million dollars for the acquisition 

of corporate equipment for the production facility.  In addition, I would work on marketing 

efforts in conjunction with the WIAA, and would develop and launch a web site for the 

distribution of WIAA events.
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16. I had thought a lot about the economics of this venture, and I explained in the proposal 

how the economics would work.  The WIAA and its members would have no financial 

commitment to the venture, but would have the opportunity to earn royalties based on 

distribution revenues.  WWWY would assume the financial responsibility for the venture.  

WWWY expected to break even on (and not profit from) “hard media” items, such as the game 

films, highlight videos, documentaries and still photography, which would be priced in a manner 

to be affordable to the consumer.  WWWY expected to make profits on “broadcast media,” 

including such things as real-time game feed, broadcast TV highlight feeds, and studio 

production of weekly TV shows.

17. Based on this proposal, WWWY and the WIAA entered into a Production Rights And 

Distribution Agreement (“the Agreement”).  Attached hereto and incorporated herein by 

reference as Exhibit C is the Agreement.  The Agreement was fully executed in May of 2005, 

and lasts for a term of ten (10) years.

18. The Agreement gives WWWY the exclusive right to produce, sell, and distribute all 

WIAA tournament series and championship events for all WIAA sports, except those under 

existing contract.

19. In addition, WWWY was granted the rights to market the partnership with the WIAA; to 

use the WIAA trademark, logo and name for marketing purposes; and to establish an online 

website for marketing and distribution.

20. In the Spring of 2007, we started live streaming WIAA athletic events on a web portal, 

wiaa.tv.  Todd Clark and I had talked about streaming for at least two years before we got it up 

and running. I thought it was a key part of the strategy for the branding and marketing of the 

WIAA.  I believe the destination point for WIAA events needed to branded as part of the WIAA, 
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and that the market for that product should attach itself to that brand.  Thus, we called the web 

portal “wiaa.tv.”  The WIAA has control over what goes on and around the website, to ensure it 

supports and is consistent with the mission and purpose of the WIAA.

21. Our website, wiaa.tv, is a video-only site.  There is limited advertising on wiaa.tv.  

WWWY does not make any money from the streaming of WIAA events on wiaa.tv.  The 

expenses that WWWY incurs to operate wiaa.tv are offset by WWWY’s distribution contracts.

22. We allow member schools to use wiaa.tv to self-stream their in-season games at no cost.

23. The Agreement provides for production goals, produced either by WWWY directly or 

through an affiliate, of 100% of state tournaments, 50% of sectional events, and 25% of regional 

events.  Before WWWY, there was no widespread distribution of sectional and regional WIAA 

events.

24. The Agreement provides for a multi-platform distribution strategy.  WWWY agrees to 

distribute directly, or contract with a distribution agent for WWWY produced events, for live 

production, live or delayed streaming, video on demand, tape delayed production, and physical 

media.  Examples of distribution platforms include internet based video on demand (web 

streaming), DSL/Broadband based video on demand, cable based video on demand, satellite 

based video on demand, cable (live or delayed), satellite (live or delayed), network (live or 

delayed), and other physical media.

25. The Agreement grants WWWY the right to authorize affiliate production partners for the 

production of WIAA events.  In exchange, WWWY agrees to actively seek out and affiliate all 

qualified production resources.

26. As part of the affiliate program, I organized a meeting with the executive director of the 

Wisconsin Association of PEG (Public, Educational and Government) Access Channels 
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(“WAPC”), to advise the WAPC of our affiliate production program.  The program would allow 

the PEG channels to continue to do what they were doing, which was filming WIAA events and 

carrying them on their channels, on a fee basis that was less than what the WIAA had been 

charging.  Before the affiliate program, the WIAA had charged $20 per event for local PEG 

channels to film and broadcast a WIAA event; under WWWY’s affiliate program, WWWY 

charges PEG channels $50 per year.  As part of that fee, WWWY takes care of all of the 

organizational requirements for PEG access, such as making all necessary arrangements with the 

local school to get the television station set up for production.  WWWY monitors production and 

distribution for the WIAA, which did not have the resources for such monitoring.  Once the PEG 

station films the event, they provide a master copy of the film to WWWY, which sells the DVDs 

online, at WWWY’s administrative expense.  The PEG station gets royalties from the sale.  No 

PEG station has complained about or refused to provide the master copy of the film to WWWY.

27. In the fall of 2008 alone, WWWY had 59 affiliates through its affiliate program.  

WWWY has not turned down any request for an affiliate relationship.

28. WWWY pays the WIAA a fee for the rights granted in the Agreement based upon a 

formula.  WWWY currently pays the WIAA an annual fee of $60,000. The Agreement grants 

WWWY the right to enforce any violations of the rights in the Agreement.

29. As part of the Agreement, WWWY agreed to provide video production resources to the 

WIAA at no cost to the WIAA.  WWWY provides the following video production services to the 

WIAA at no cost:

a. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 

meetings, such as the WIAA’s seasonal rule interpretation meetings, so that
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members and the public can access such meetings without attending in person, 

saving time and expense, and increasing participation.

b. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 

Meeting, so that the entire membership and the public can hear and watch the 

annual report from the executive director and discussions regarding key changes 

without attending in person, saving time and expense, and increasing 

participation.

c. WWWY produces an annual video that compiles highlights of all state WIAA 

tournaments throughout the year.

d. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 

award ceremony held in the spring in Wausau, Wisconsin.  WWWY gives the 

award winners a DVD copy of the event.

e. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 

Excellence award ceremony.  WWWY films interviews of the presenters which it 

includes in the final production of the award ceremony tape.  WWWY helps 

promote the award ceremony at tournaments by showing the tape on the video 

board at various venues.

f. At venues where the WIAA hosts championship tournaments, WWWY provides 

live game feed to the video board.  Normally, the venue itself charges a large fee 

to provide live game feed to the video board.  Instead of hiring someone from the 

venue to provide feed to the video board, WWWY has two to three extra staff 

members present at the event solely to work on the video board feed, all at no cost 

to the WIAA.
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g. WWWY produces highlight segments from other WIAA sponsored sectionals or 

tournaments, and does recaps with video from other WIAA state championship 

tournaments that it presents on the video board at championship tournaments.

h. WWWY films starting line-up introduction videos and/or team videos that it 

shows on the video board at all tournaments that have video board capability.

i. WWWY creates public service announcements that the WIAA and member 

schools can display on video boards at events and that are displayed on wiaa.tv.

30. As part of the business relationship with the WIAA, I have regular interaction with the 

staff of the WIAA to discuss the industry, the market, and technology.  The high school sports 

market is the primary focus of my business.

31. At the time WWWY was negotiating the Letter of Intent and Agreement with the WIAA, 

Fox Sports Wisconsin (“Fox”) saw WWWY’s product for individual game highlights and, 

because of its high production quality, was interested in contracting with WWWY for 

distribution of WIAA events.  Thus, I started discussing with Fox an agreement where Fox 

would be a distribution agent for WWWY produced WIAA events.  Fox required WWWY to 

provide it with exclusive content for distribution as part of any agreement.  Thus, Fox waited for 

WWWY to make a formal secondary distribution proposal once WWWY had obtained exclusive 

rights from the WIAA.  

32. Thus, contemporaneously with the WIAA Agreement, I proposed a distribution 

agreement with Fox.  Once the WIAA signed the Agreement, the WWWY/Fox contract was 

finalized for Fox’s distribution of WWWY produced WIAA events.  WWWY’s contract with 

Fox expires in 2011.  As part of the Agreement, events from all WIAA tournaments are 

distributed for delayed TV through Fox.
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33. I have invested millions of dollars in building WWWY to be a high quality production 

company.  WWWY has broadcast quality technical equipment and several state of the art mobile 

television trucks for broadcasting.

34. WWWY has 10 employees who work full time as producers, directors and editors on 

producing WIAA events.  We also hire from 20 to 30 part-time, seasonal employees who work 

as camera operators and graphics operators for filming in the field.  I also hire two to three part-

time employees to operate the feed to the video board, at no cost to the WIAA.

35. To produce a WIAA state championship event, WWWY sends multiple cameras manned 

with camera operators to the tournament.  The event is live streamed from the venue on wiaa.tv.  

Our graphics operators do the live streaming.  After the event, the film is brought back to 

WWWY’s studio, where we add post-production resources to the film.  We create a master tape, 

which we ship to Fox for delayed broadcast.  

36. WWWY allows anyone else to produce and distribute a “declined event” for a fee 

ultimately determined by the WIAA.  A “declined event” is a WIAA post-season event to which 

WWWY holds the rights but has declined production.  WWWY has never rejected a request to 

produce a declined event.

37. Todd Clark and I worked together to determine the fee for affiliate production of a 

declined event.  I work with seven other state high school athletic associations for producing and 

distributing their high school athletic events, so I am familiar with how different states address 

the fee structure.  In my discussions with Mr. Clark, he demonstrated knowledge of other state’s 

high school athletic association’s policies and practices with respect to the production and 

distribution of games.
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38. The WIAA decided on a fee structure that requires a person or entity to pay $250 to live 

internet stream a game produced with one camera, and $1,250 to live internet stream a game 

produced with multiple cameras.

39. This fee was determined based on a number of factors.  First, it was consistent with or 

lower than the fees charged by other state athletic associations.  Second, we looked at the value 

of the production and the resources devoted to the production:  a one-camera production with no 

announcer is much different then a multi-camera production, which usually involves a mobile 

television broadcast truck and announcer, and requires more resources at the venue itself (there is 

a cost to the host venue to have to accommodate the extra individuals and to provide power for 

the production truck which is much different than for an individual cameraperson).  We also 

considered the medium, whether internet or TV, and how wide the distribution would be, 

whether local or world-wide.  We determined that the multi-camera production lends itself to a 

wide internet distribution platform that people are able to see world-wide, whereas a single 

camera local PEG station production is shown only through the television medium for 

distribution to the local community.

40. I prepared an analysis for the WIAA of the annual cost of production of WIAA events.  I 

determined that annually, it costs WWWY $508,806 to fulfill WWWY’s contractual 

commitments to the WIAA, which includes the following categories:  WIAA state tournament 

event production costs in the field; WIAA state tournament event post-field production costs; 

WIAA channel production; WIAA state tournament venue production; wiaa.tv hosting and 

management; wiaa.tv live streaming; WIAA sports meeting production; and production of other 

WIAA meetings.
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41. I could not operate WWWY at a profit without the exclusive contract with the WIAA.  

There are no revenues from internet streaming, and WWWY expends considerable amounts 

providing the extra production services to the WIAA noted above.  WWWY’s revenues come 

from distribution and advertising.  WWWY’s distribution partners, such as Fox, and its 

television advertisers require exclusive content.

42. In the 2008-2009 sports season, there were 105 WIAA state tournament events, including 

quarterfinals, semi-finals, and finals.  Of those 105, WWWY produced and distributed:  76 

events through FS Wisconsin (Fox); 76 events through Fox College Sports; 82 events through 

wiaa.tv live stream; 182 events (some events have multiple copies) through wiaa.tv archive 

stream; and 182 events through DVDs.

43. When we decide on what event to produce, we always protect the highest level WIAA 

tournament.  The highest level WIAA event will take priority over a lower level event.  For 

example, even if tennis has a smaller market, the tennis finals would take precedence over a 

sectional event of a more popular sport, like basketball.  We commit as much resources to the 

smaller events as to the larger events.

44. It is my understanding that certain newspapers either streamed or attempted to stream 

WIAA events in October and November of 2008.  These newspapers included The Post-

Crescent, which streamed four WIAA events on its website in October and November of 2008.  

These internet streams were made without the consent of WWWY, which was not contacted by 

The Post-Crescent for permission to stream.  In November of 2008, I contacted The Post-

Crescent and requested that they remove the unauthorized games from their website, pay the 

associated rights fee, and provide WWWY with the DVD of the game.  The newspaper refused 

and has not paid the rights fee or provided a DVD to WWWY.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-CV-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

DECLARATION OF JAMES L. HOYT, PH.D.
IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

______________________________________________________________________________

I, James L. Hoyt, Ph.D., am a Professor Emeritus at the University of Wisconsin, 

Madison, School of Journalism and Mass Communication.  I make this declaration in support of

Wisconsin Interscholastic Athletic Association (“WIAA”) and American-HiFi, Inc.’s

(“WWWY”) Motion for Summary Judgment.  I state that the following is true to the best of my 

knowledge and belief:

1. I have been asked by attorneys for the Wisconsin Interscholastic Athletic Association 

(“WIAA”) to examine the WIAA’s policies related to the internet transmission of its WIAA 

Tournament events.  My opinion is limited to the WIAA’s policies related to transmission via 

internet of WIAA Tournament events, defined herein.  I expect I may provide testimony at trial 

that conveys the opinions as set forth in this declaration.  My compensation for these and other 

future activities, including testifying at deposition and trial, is $250 per hour.  My compensation 

is not in any way dependent on the outcome of this litigation.  I have prepared two expert reports 
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in this matter and the opinions expressed in those reports are consistent with the opinions 

expressed in this declaration. 

2. In forming the opinions presented in this declaration, I have studied the WIAA’s media 

policies related to internet transmission of WIAA events and the WIAA Senior Handbook, and 

the pleadings filed in this case. (Declaration of Autumn N. Nero in Support of Plaintiffs’ Motion 

for Summary Judgment, hereinafter “Nero Decl.,” at Exs. 2-5) In addition to the materials cited 

in this declaration, a complete list of materials I relied upon in reaching the opinions expressed in 

this declaration is attached as Exhibit 1 to the Declaration of Autumn N. Nero. 

3. I have not testified as an expert in the past four years.   

4. I received a B.S. in journalism from the University of Wisconsin, Madison (“UW”) in 

1965, a M.S. in Journalism and Mass Communication also from the UW in 1967, and a Ph.D. 

from the UW in Mass Communication in 1970.  I am currently a Professor Emeritus at the UW 

School of Journalism and Mass Communication, where I have been on faculty since 1973.  

During my time at the UW, I have served as, inter alia, Director and Associate Director of the 

UW School of Journalism and Mass Communication.  I also served as Head of the school’s 

Broadcast News Sequence.  Prior to joining the UW faculty, I was an assistant professor at 

Indiana University from 1970-73, where I held a joint appointment in the department of 

journalism and the department of telecommunication.

5. I have held a number of administrative positions at the UW, including Chair of the UW 

Athletic Board from 1991 to 2000, and I was a Member of the UW Athletic Board from 1990 to 

2000.  I was also a Member of the UW Athletic Department Committee on Broadcast Exclusivity 

in 1989, which was tasked with developing and implementing a policy for exclusive radio 

broadcast rights for UW athletics, in particular football and men’s basketball.  
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6. Specific to intercollegiate athletics, I served as the UW NCAA Faculty Athletics 

Representative from 1991-2000, as a Member of the NCAA Core Course Review Committee 

from 1996-2000, and as a Member of the NCAA Legislative Review Committee from 1994-98.  

I was also a Member of the NCAA Certification site visit team at three different universities.  

Within the Big Ten Conference, I served as the UW Faculty Athletics Representative from 1991-

2000, the Co-Chair of the Joint Group Executive Committee from 1997-99, and on the Rules and 

Legislation Committee from 1993-2000.  Finally, within the Western Collegiate Hockey 

Association, I served as Chair of the Executive Committee from 1995-97 and on the Television 

Committee from 1992-99.

7. In addition to my experience in academia and educational administration, I have served 

as a reporter, producer, and editor to a number of broadcast news organizations.  Between 1965 

and 1967, I was a part-time reporter for WTMJ-TV Milwaukee, and a part-time sports anchor for 

Badger Sports on WHA-TV Madison.  As a part of my work with WTMJ-TV, I was responsible 

for reporting on athletic events such as UW football, basketball, and track and field.  For WHA-

TV Madison, my responsibilities also included independent contract work covering the WIAA 

State Boy’s basketball tournament.  During the summer of 1971, I worked as a full-time law 

enforcement reporter for the Daily Herald-Telegram in Bloomington, Indiana.  During the 

summer of 1972, I was a full-time news producer/editor for NBC News in Washington, D.C., 

during which time I worked with such persons as David Brinkley, Garrick Utley, Carl Stern, and 

Bill Monroe.  I later continued my work with NBC News as a consultant for The Today Show 

and for NBC Nightly News with Tom Brokaw.  

8. I have served as a consultant to all of the then NBC owned broadcast news stations, 

which were WNBC-TV, New York; WMAQ-TV, Chicago; WRC-TV, Washington; KNBC-TV, 
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Los Angeles; and WKYC-TV, Cleveland.  In addition, I have consulted for a number of local 

stations including WTMJ-TV, Milwaukee; WMTV, Madison; KCAU-TV, Sioux City; WTRF-

TV, Wheeling; WHOI-TV, Peoria; WSAW-TV, Wausau; KOSA-TV, Odessa, TX; and WAOW-

TV, Wausau.  As a part of these consulting activities, I conducted audience research addressing 

the station’s overall newscasts, including news, weather, and sports. 

9. A copy of my curriculum vitae is attached as Exhibit A to this declaration.  As detailed 

therein, I have published numerous articles and authored book chapters on broadcast news 

writing, mass media, and cameras in the courtroom.  I have at least thirty-five years experience 

teaching news gathering and mass media.  I have been the recipient of numerous honors, 

including induction into the Wisconsin Broadcasters Hall of Fame in 2007, was named the 

International Radio and Television Society’s Frank Stanton Fellow in 2001, and have been listed 

annually in Who’s Who in America since 1986.  In addition, in 1989 I was selected to participate 

in the Leadership Institute for Journalism Education, underwritten by Gannett Co., at the 

Freedom Forum Center for Media Studies at Columbia University.

10. I do not purport to be an expert in First Amendment law.  However, I do believe I am an 

expert in the real world of practical mass media, including accommodations, compromises, and 

resolutions that various forms of news media, including print and broadcast media, regularly and 

routinely make in order to facilitate, permit, protect and, maximize news gathering and news 

reporting. 

11. In preparation of my expert reports, I have discussed with counsel for the WIAA the 

applicable legal standards to a First Amendment claim.  My understanding of these standards is 

addressed below.
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12. It is my understanding from review of the pleadings in this case that the Wisconsin 

Newspaper Association and Gannett Co. (collectively “Gannett”) have asserted that the WIAA’s 

policies related to internet streaming of its state tournament sporting events violate its rights 

under the First Amendment of the United States Constitution.  In order to prevail on this

contention, I understand that Gannett must prove, among other things, both that the WIAA is a 

“state actor” and that the WIAA events take place in what is referred to by courts as a “public 

forum.”  I understand that the WIAA disputes both of these issues. 

13. It is also my understanding, however, that that the First Amendment allows “state actors”

to place reasonable “time, place, and manner” restrictions on speech within “a public forum,”

provided that such restrictions are “narrowly tailored” to serve a significant government interest 

and leave open sufficient alternative channels to communicate the information at issue. The 

opinions expressed herein are intended to address these issues in the context of the facts of this 

case as I understand them.  

14. I have reviewed the 2008-09 and 2009-10 WIAA Senior High School Handbooks and the 

2008-09 WIAA Media Policies and Reference Guide, in particular the polices related to internet 

transmission of WIAA tournament events.  In addition, I have spoken with Todd Clark, Director 

of Communications for the WIAA, regarding these policies.  My understanding of the WIAA 

and its internet transmission policies is based on these discussions, the pleadings in this case, and 

the handbooks I have reviewed, and is detailed in the following paragraphs.

15. The WIAA is an unincorporated, nonprofit organization of member schools located in the 

State of Wisconsin whose purpose is to organize, develop, direct, and control an interscholastic 

athletic program that promotes competitive, educational and financial opportunities for member 

schools.  (Nero Decl., Ex. 2).  These opportunities include participation in post-season WIAA-
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sponsored, controlled, and funded sports tournaments, which are separate from regular season 

games.  Affidavit of Todd C. Clark (“Clark Aff.”) ¶ 3.  

16. Both the WIAA 2008-09 and 2009-10 Senior High School Handbook include 

Spectator/Crowd Conduct Policies. (Nero Decl., Exs. 2 at 48-51 and 3 at 48-49).  The 2008-09 

Senior Handbook also contains Radio and Television Broadcast Policies, which relate only to the 

WIAA State Tournament series events, i.e., regional, sectional, and state level tournament 

events. (Nero Decl., Ex. 2 at 50-51)  According to these policies, television and cable 

broadcasters must request permission to broadcast games. (Nero Decl., Ex. 2 at 51) Similarly, 

the 2009-10 Senior High School Handbook contains Video Transmission Policies, which apply 

to broadcast, cable, and Web stream during the WIAA State Tournament Series. (Nero Decl., Ex. 

3 at 51)  These policies prohibit any live or delayed television or internet streaming of WIAA 

State Tournament Series events without permission from the WIAA or an authorized (by the 

WIAA) person or entity, which varies depending on event. (Nero Decl., Exs. 3 at 51 and 2 at 51)  

17. It is also the WIAA’s policy, however, to permit commercial stations covering WIAA 

State Tournament Series for “newscast purposes,” without paying a fee, to (1) use tournament 

action as a backdrop for live actions reports (provided no play-by-play is used); and/or (2) use up 

to two minutes of film, videotape, etc. on a regularly scheduled news or sports program. (Nero 

Decl., Exs. 3 at 51 and 2 at 51).  

18. The WIAA has also issued a 2008-09 Media Policies Reference Guide (“Media Guide”) 

“to assist media with requesting/issuing of working media credentials . . . the use of equipment 

by news gathering media and the comprehension of WIAA property rights for State Tournament 

Series competitions.” (Nero Decl., Ex. 4 at 1)  These include policies for radio, television, cable, 

and internet, and apply only during the WIAA-State Tournament Series, which includes regional, 
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sectional, and state final tournaments. (Nero Decl., Ex. 4 at 10).  These policies define the term 

“broadcast” as “the airing/streaming . . . the entire duration of tournament games.”  (Nero Decl., 

Ex. 4 at 11)  

19. Although “live coverage” of tournament events is not permitted absent permission, 

consistent with the 2009-10 Senior High School Handbook, commercial television stations and 

websites covering the WIAA State Tournament Series for “newscast purposes” are permitted use 

of two minutes of film, video or audio tape for regularly scheduled news, sports programs, or 

websites, and may use tournament action as a backdrop for live actions reports, provided no 

play-by-play is used. (Nero Decl., Exs. 4 at 12 and 5 at 11-12).  No fees are required for tape-

delayed broadcasts or streams for schools wishing to air games on their school’s educational 

channel on local cable systems or the school’s website. (Nero Decl., Ex. 4 at 12).  

20. Beyond this, parties who wish to broadcast or internet stream State Tournament Series 

events are required to obtain permission from the rights holder. (Nero Decl., Ex. 4 at 16).  It is 

my understanding that the WIAA has entered into an exclusive contract with When We Were 

Young Productions (“WWWY”) for the internet streaming rights to all pre-state Tournament 

Series events for all sports (i.e., regional and sectional events) and all State Tournament events 

(i.e., finals) excluding football, basketball, and hockey finals; that Fox Sports Wisconsin (“Fox”) 

has the exclusive rights to State Football Championship games; and that WAOW-TV/Quincy 

Newspapers, Inc. (“Quincy”) has the exclusive rights to the Boys and Girls Basketball State 

Tournaments and Hockey State Finals. (Nero Decl., Ex. 4 at 16).  I have been provided each of 

these contracts, which were attached to the initial complaint in this matter. 

21. In addition to policies related to video transmission of games, the WIAA has adopted 

policies that allow for media access to communication lines (i.e., telephone, high-speed, and 
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wireless connections) at State Tournament venues (Nero Decl., Ex. 5 at 6), photography (Nero 

Decl., Ex. 5 at 6), radio or other audio broadcast (Nero Decl., Ex. 5 at 10-11, 13-14, 17), and post 

game interviews.  Under these policies, subject to some limitations, newspapers are offered up to 

five media credentials for daily papers (two for weekly newspapers), which allows reporters 

access to communications lines for a fee of $25-30, permits the taking of pictures for reporting

(Nero Decl., Ex. 5 at 6-8), and allows for post-game interviews of players and coaches (Nero 

Decl., Ex. 5 at 8-10).  

22. I have reviewed the policies of the WIAA related to internet transmission of the WIAA 

Tournament events, and, in my opinion based on more than forty years in the field of 

broadcasting and journalism, these policies are reasonable, strike a proper balance between news 

and broadcast entities seeking to report on the events and/or live broadcast from the events, and 

are consistent with those generally used by sports teams, organizations, and leagues, including 

public educational institutions.  In my opinion, these policies do not unreasonably restrict 

newspapers from reporting on these events or from covering these events in a comprehensive 

way.  Exclusive rights agreements for television, radio, and internet such as the ones employed 

by the WIAA, are commonly used by athletic teams, leagues, and organizations.  Such 

agreements are frequently used by public education institutions to generate funds to support a 

broad array of athletic participation opportunities for student athletes.  In my opinion, the 

WIAA’s policies properly serve this function while simultaneously and reasonably permitting 

access to the broadcast and print media.  These policies are intended to and do balance and 

reasonably accommodate the otherwise potentially competing and inconsistent interests of the 

WIAA and member schools to receive financial benefits from these events and the desire of the 

media to report on these events.
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23. Based on my experience in intercollegiate athletics administration, protecting broadcast 

rights and awarding them on an exclusive basis is clearly a major financial underpinning of 

college sports.  As a member of a variety of committees over the years, I have been a party to 

discussions and deliberations which have led to exclusive contracts between universities and/or 

conferences and rights holders.  Specifically, in 1989 I was a member of the UW Committee on 

Broadcast Exclusivity, which determined there was a substantial value to the UW by awarding 

exclusive rights for radio broadcasts of football and men’s basketball games, and solicited and 

awarded exclusive rights for the first time at the UW. (Nero Decl., Exs. 6-8) As a part of our 

discussions, it is my recollection that we reviewed the broadcast policies of other Big Ten 

universities, and determined that UW’s policy of non-exclusivity was inconsistent with the 

policies of other institutions, which allowed for exclusive broadcast rights thereby gaining 

substantial additional revenue.  The committee therefore changed a long-standing UW non-

exclusive policy that permitted virtually any radio station to carry games so long as they paid a 

modest rental fee for a broadcast booth. (Nero Decl., Exs. 7-8)  

24. I have also participated in discussions within the Big Ten Conference Joint Group (the 

athletic directors and faculty representatives) regarding the conference policy that awards 

exclusive television rights for multiple sports to one or more of the major national networks.  

Universities in the Big Ten assign their television and broadband rights to the Big Ten 

Conference, which then enters into exclusive license agreements for the Conference. Revenues 

from these contracts are then divided among the Conference members.  For example, the Big 

Ten currently licenses Big Ten Football coverage to Disney, i.e., ABC and ESPN, for a 

substantial (but confidential) fee.  This agreement lasts from 2007-2017. (Nero Decl., Ex. 9) For 
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the past two years, since the advent of the Big Ten Network, games that are declined by Disney 

are carried on the Big Ten Network. (Nero Decl., Ex. 10)  

25. In addition, as a member of the Television committee of the Western Collegiate Hockey 

Association, I was involved in discussions that led to the awarding of an exclusive television 

contract for televising and/or streaming all WCHA Tournament Games—opening round and 

Final Five. (Nero Decl., Ex. 11) Much like the WIAA, it is my understanding based on my 

participation in the administration of the WCHA that the WCHA is funded primarily through 

revenues derived from its tournament events, i.e., the opening round and Final Five.  Thus, the 

purpose of the awarding of this exclusive contract was to increase revenues of the WCHA.

26. Prior to the awarding of exclusive rights at the UW, individual radio stations could rent a 

booth and broadcast football and basketball games on their own.  In 1988-89, that rental rate was 

a minimum of $550 per game. (Nero Decl., Ex. 7) According to records from the UW 

Committee on Broadcast Exclusivity, revenues from radio of football and basketball for the years 

1983-88 were as follows:

(Nero Decl., Ex. 8) The UW’s initial estimate was that an exclusive license agreement would 

triple radio broadcast revenue. (Nero Decl., Ex. 6) In fact, Wisconsin’s most recent renewal with 
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its current radio rights holder, Learfield Communications, is for $75 million over 12 years, far 

exceeding initial estimates.1 (Nero Decl., Ex. 12) Clearly, there is a value to a school, league, 

tournament, or sponsor in protecting and awarding exclusive broadcast rights.  

27. In April of 2007, the University of Wisconsin-Madison extended its multi-media rights 

contract with Learfield Sports for an additional 12 years, through June 30, 2019.  Under this 

contract Learfield will pay the UW Division of Intercollegiate Athletics in excess of $75 million 

in guaranteed rights payments.

28. This contract granted to Learfield the exclusive rights to produce and distribute radio 

broadcasts of Badger football, basketball, and hockey games on a statewide network.  Under the 

same contract, Learfield also acquired the multi-media rights to create marketing opportunities 

including television, venue signage, retail promotions, and uwbadgers.com, among others.  The

contract did not include multi-media rights to stream or archive UW athletic events on the web.

29. In October of 2009, the UW Athletic Department and Learfield amended the original 

contract to explicitly add live streaming internet rights for a five-year period, through June 30, 

2014.  In carrying out this additional contract provision, Learfield has contracted with CBS 

Sports to produce and manage on-line content, including live streaming of available games under 

this contract.

30. Under the supplementary agreement, Learfield now sells monthly access to the public for 

$9.95/ month, or annual access for $79.95/year.  For this amount subscribers receive live audio 

streams of home and away football games, home and away men’s and women’s basketball 

games, and home and away men’s hockey games.  In addition, subscribers receive streams of all 

  
1 In addition to radio, this contract covers expanded rights, including additional sports (e.g., 
women’s basketball and hockey), game programs, and inventory such as stadium signage.  
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coaches’ shows and live streams of available games, news post-game news conferences, etc.  

The complete description of the available content is included as Nero Decl. Ex. 17. 

31. All coverage distributed in this manner on the web is subject to the same limitations as all 

other exclusive Learfield productions.  The relevant wording is as follows:

Unless expressly authorized in writing by the University of Wisconsin Division of 

Intercollegiate Athletics (UW) and/or the Big Ten Conference (BTC), the use, distribution, 

adaptation, display, performance, or publication in any form of any photograph, video, 

film/tape, audio, drawing, account or description of the event or any excerpt of the 

foregoing…shall be expressly prohibited…. All ownership, copyright, and property rights 

in the event and in any telecast, photograph, broadcast, transmission or recording thereof 

shall remain the sole property of the UW and/or BTC, unless otherwise conveyed by 

separate written agreement between the UW and/or BTC and broadcast partner, and no 

such rights are conferred or intended to be conferred or created on behalf of any other 

person or entity by the issuance of (a) credential and access to the event.

32. The amendment of the UW-Learfield contract to include exclusive Internet streaming rights 

is consistent with the practice of the UW, the Big Ten Conference, the NCAA, and other 

intercollegiate athletic organizations, who rely upon exclusive rights contracts to generate 

revenue.  These exclusive rights contracts also increase opportunities for participation in many 

sports and increase public exposure for less visible sports.  

33. In my opinion, the contract between the WIAA and WWWY for exclusive internet 

streaming rights is also consistent with these goals. 

34. UW’s policies are consistent with other public universities throughout the country in that 

the value of the exclusive broadcast rights is a key component in the business plan for athletics, 
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which I have reviewed in my work with the above-noted committees.  Learfield alone has 

agreements with more than 50 universities and conferences related to radio sports coverage.  

(Nero Decl., Ex. 13) The exclusivity of UW’s broadcast rights is similar to that of other large 

public universities.  This is common practice.  It is nothing out of the ordinary for organized 

sports.  

35. In my opinion, the UW’s exclusive license agreements and those of other universities and 

conferences are comparable to the exclusive license arrangements of the WIAA related to 

internet transmissions of WIAA Tournament events.  

36. It is my opinion that the WIAA’s exclusive rights agreements, in particular its agreement 

with WWWY productions, provides much needed funding for the WIAA.  The WIAA therefore 

has a substantial interest in this contractual arrangement.  

37. It is my understanding that the contract with WWWY productions was entered into in 

part due to budgetary needs of the WIAA.  Clark Aff. ¶ 4-7.  According to the WIAA, in 2004 it 

was informed by Quincy, carrier of Boys and Girls State Basketball State Tournament and 

Hockey State Finals Tournament, that it could not afford to continue to pay the amount included 

in the rights agreement.  Clark Aff. ¶ 4.  The WIAA accordingly sought out other sources of 

revenue.  Clark Aff. ¶ 4. In 2005, the WIAA was approached by WWWY with the idea of 

transmitting WIAA games over the internet.  Clark Aff. ¶ 7.  At the time, it is my understanding 

that no television station carried games other than the Football Finals, Boys and Girls Basketball, 

and Hockey Finals, except that in some instances local community access channels would 

broadcast local games.  Clark Aff. ¶ 5.  The WIAA was unaware of any internet streaming of 

games.  Clark Aff. ¶ 5.  The WIAA thus received no rights fees related to the vast majority of its 
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sports.  Clark Aff. ¶ 5-6.  The WWWY contract thus represented an entirely new and important 

stream of revenue for the nonprofit organization.  

38. I have been provided with a copy of the WIAA budget from the year 2007-08. (Nero 

Decl., Ex. 14) The WIAA’s tournament events are overwhelmingly the largest source of WIAA 

operating revenue. Nero Decl., Ex. 14; Clark Aff. ¶ 3.  Indeed, by my calculation based on the 

2007-08 budget, the WIAA receives approximately 87% of its annual revenues from the WIAA 

Tournament series. (Nero Decl., Ex. 14)  Like the WCHA, the WIAA thus depends on its 

tournament events to survive.

39. A portion of this operating revenue is derived from its exclusive media rights agreements.  

In 2008, the WIAA received $75,000 for the Boys and Girls Basketball State Tournaments and 

Hockey State finals, $20,000 for Football State finals, and $60,000 from When We Were Young 

Productions for all other tournament events. Nero Decl., Ex. 15; Clark Aff. ¶ 8.  

40. In my opinion, were these contracts switched to non-exclusive, this revenue stream would 

all but disappear.  Based on precedent in other leagues and athletic organizations, the value of the 

media rights rests primarily in exclusivity. Stations and networks are willing to make 

investments in their coverage in order to enhance the value of their exclusive rights payments.

41. In addition to the $60,000 paid by WWWY in 2008, the WIAA also received $80,000 

from a sponsorship partner.  Clark Aff. ¶ 10.  A portion of the value of this sponsorship 

agreement comes from advertising in programming produced by WWWY.  Clark Aff. ¶ 10.  The 

overall value to the WIAA associated with the contract with WWWY is therefore substantially 

above the $60,000 paid for the internet transmission rights.  

42. Furthermore, it is my understanding that WWWY provides additional services to the 

WIAA as a part of the agreement, including without limitation video production, audiovisual and 
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graphics support for tournament games such as producing video programming for scoreboards at 

tournament sites.  Clark Aff. ¶ 9.  In addition, WWWY also provides web transmissions for 

mandatory WIAA sport rule meetings which allows members, officials, and coaches to view 

these mandatory meetings remotely thereby avoiding travel, and at their convenience.  Clark Aff. 

¶ 9.  Because it receives these otherwise costly services as a part of the exclusive agreement, the 

contract with WWWY productions is thus of even greater financial value to the WIAA than the 

amount paid in royalties from WWWY.

43. In my experience at the UW and with the Big Ten Conference, the WCHA, and the 

NCAA, the exclusive rights fees for tournament events generates revenue that is critical for the 

funding of sports that are unable to produce revenue on their own.  In this way, the exclusive 

rights revenue leads to expanded participation opportunities for student athletes.  It is my opinion 

that the WIAA’s exclusive rights contracts perform this same role for the organization, by 

funding otherwise under-funded and under-exposed sports.  In this regard, the WIAA’s exclusive 

rights agreements create opportunities for participation for Wisconsin student athletes that 

otherwise would likely not exist.

44. The vast majority of the WIAA tournament revenue is derived from basketball and 

football. (Nero Decl., Ex. 14) In fact, in 2008 the WIAA generated positive net revenues in only 

basketball, football, wrestling, volleyball, hockey, and soccer. (Nero Decl., Ex. 14) All 

remaining sports, which include baseball, track, swimming, tennis, gymnastics, cross country, 

softball, and golf, operate at a loss and must be subsidized by the revenue from the more popular 

WIAA tournament events. (Nero Decl., Ex. 14) The WIAA thus depends in part on its rights 

agreements to fund otherwise under-funded sports tournaments for less popular sports.  
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45. Moreover, in my opinion, the WWWY exclusive license agreement provides expanded 

exposure for less visible sports.  As noted above, prior to the WWWY agreement, these games 

were carried solely on local cable access, and even then on an irregular basis.  Clark Aff. ¶ 5.  

Thus, by way of example, a resident of Green Bay would only be able to watch a WIAA 

volleyball tournament game if that game were carried on local cable access in Green Bay.  In 

contrast, under the WWWY contract, this game can be made available over the internet to 

anyone with a computer and internet access on WIAA TV (http://wiaa.tv/), a web portal that 

allows access to WIAA events.  Clark Aff. ¶ 8.  In fact, whereas in 2004-05 no WIAA events 

were offered on the internet, in 2008-09 the WIAA web portal transmitted 82 live WIAA events 

on WIAA TV and 1752 offered on archived stream and DVD, of which 134 were under the 

WWWY contract with WIAA. Nero Decl., Ex. 16; Clark Aff. ¶ 8.  Thus, in my opinion, the 

WWWY contract has enhanced public access to WIAA events.  

46. The WWWY contract helps fulfill one of the WIAA’s stated objectives, to promote 

“opportunities for member schools participation.” (Nero Decl., Ex. 2 at 14).  Prior to entering its 

contract with WWWY, it is my understanding that the WIAA (at the request of participants) had

unsuccessfully sought out a carrier for sports other than football finals, basketball, and hockey

finals by making inquiries with their existing rights holders.  Clark Aff. ¶ 6.  In fact, it is my 

understanding that prior to WWWY, no other organization had approached the WIAA with an 

offer to transmit events via internet at all, let alone to transmit the then-underexposed and less 

visible sports such as cross country and tennis.  Clark Aff. ¶ 7.   The contract with WWWY thus 

provided an opportunity for the WIAA to promote a particular group of events and student 

athletes.  Clark Aff. ¶ 7.   

  
2 In my initial expert report, I stated that 182 games were offered archived stream.  It is my understanding that this 
may be slightly lower, as stated above.  This does not alter my opinion as expressed in my initial report.
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47. Finally, in my opinion, were the contract on a non-exclusive basis, it is unlikely these 

sports would be made available to the non-attending public.  Other than WWWY, media have 

not expressed an interest in carrying a full range of the WIAA Tournament events.  This is 

demonstrated in Gannett’s complaint, which discusses multiple attempts by newspapers to 

transmit football only from their local area teams.  Furthermore, without the economic protection 

provided by exclusivity, an internet rights holder would be unlikely to invest in and commit the 

equipment and facilities necessary to produce this number tournament events, in particular those 

sports which do not normally command significant public attention.

48. Indeed, in this regard WWWY’s interest in exclusivity, and the WIAA’s interest in 

limiting internet transmissions of its games, is comparable to a newspaper’s or wire service’s 

need to protect its product from unapproved use on other websites or publications, or, more 

directly on point, much like Major League Baseball’s interest in prohibiting unauthorized use of 

the broadcast of its game without the advance written consent of Major League Baseball, which 

has itself entered into rights agreements related to that content.   

49. As someone who has worked long and hard in, and has studied and taught in, the field of 

news gathering and reporting, and in the field of broadcast journalism, I recognize and 

profoundly respect the interests and needs of the public, and the eyes and ears of the public (i.e., 

the media) not only to report on newsworthy events, but to have reasonable access to 

newsworthy events in order to properly carry out these tasks and responsibilities.

50. However, as a result of my long tenure in this field, I am also firmly of the opinion that 

“rights of access” to newsworthy events is a relative, not an absolute concept, particularly as it 

has played out in the context of real life events.  That is because of the practical truth of the 

observation that the “legitimate” rights of one entity inherently conflict with the “legitimate 
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rights” of another.  That is particularly true in the context of sports events and the “reporting” on 

the same.  There is no doubt that there is a news gathering/news reporting aspect to these events.  

What a team does in an athletic event certainly has public interest and may be “newsworthy.”  

And, of course, “incidents” at a game, such as a fight or the collapse of bleachers, have their 

independent “newsworthy” significance.

51. But, in my opinion, it is equally true that the “sponsoring” or “supporting” or 

“responsible” entity that puts on the event has a rational and realizable interest in maximizing the 

economic benefit which accrues from the event, i.e., the public sees the event, in part at least, as 

entertainment and will pay to see it, particularly when the proceeds are invested in promoting 

other such events, or related events, or activities.

52. The “media” and “sponsoring” schools (or related organizations such as the NCAA and 

the WIAA) have, at least de facto, recognized these valid, rational and potentially competing 

interests.  What has developed, in my experience, and in my opinion, is a de facto (but is often 

formalized in contract and licenses) accommodation, or compromise, or “stand off” whereby all 

interests agree to “reasonable” time, place and manner restrictions – restrictions that are intended 

to balance these competing “rights” and concerns, while still recognizing the respective 

legitimacy of the rights and concerns of each of the involved and affected “entities.”

53. For the reasons hereinafter discussed, in my opinion, the identified practices, policies and 

restrictions that the WIAA has formulated and practiced strike a proper balance and, in this 

context, constitute reasonable time, place, rules, practices and restrictions. 

54. Throughout my years of experience working for broadcast stations and being involved in 

intercollegiate athletics, I have not encountered ways in which university exclusive broadcast 

rights policies have hindered media outlets from reporting on games.  The only significant 
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restriction from these policies is on the broadcasting or streaming of the games.  Other than that, 

reporters for print, broadcast, and internet media are free to report on games without significant 

restrictions on their coverage.  

55. In fact, the WIAA’s restrictions are typical of those I have encountered in my coverage of 

games.  As a reporter covering UW athletics, I was able to film game action, record relevant 

statistics and other game information via audio recording and good, old fashioned pen to paper.  I 

had access to coaches and athletes following games to complete game stories and sidebars.  The 

presence or absence of an exclusive broadcast rights policy does not affect any of these basic 

journalistic practices.  

56. Based on my experience, it is common practice for reporters covering athletic events to 

be restricted to specific locations and to have limitations placed on the equipment they can use, 

for example, on the ability to originate a radio broadcast.  These policies are typically based both 

on the availability of space and to control the conduct of the game.  For example, television and 

still photographers are given clear limits on where they can work during a game so as to not 

interfere with the game itself, or simply because of space limitations.  You cannot have an 

unlimited number of television cameras because there is not space for them.  Similarly, 

broadcasters originating game coverage regardless of the type of media (i.e., radio, television, or 

internet) are accustomed to working within pre-defined space limitations, for example, a 

broadcasting booth.  In my opinion, in virtually all cases, broadcasters and reporters know and 

respect any exclusive rights agreements that are in place for that event.  There is a widely 

recognized distinction between covering a game, which virtually any news organization can do, 

and carrying a complete broadcast or stream of a game, which is limited to the appropriate rights 

holder.    
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57. First and foremost, under the WIAA’s policies, newspapers are not foreclosed from 

internet streaming of games.  They are able to transmit games if they simply pay the required fee 

to WWWY.  This is in contrast to the exclusive license agreements for television, which 

defendants have not challenged, and which do not allow the defendants or any other organization 

the right to transmit live or delayed game coverage in any instance. 

58. Second, newspapers have sufficient opportunity to report for their regular editions the 

details and outcomes of the games, including sidebars, statistics, and other relevant information.  

As detailed above in paragraphs 14-21, they can report on the games, photograph the events, and 

have interview access to coaches and athletes.  This permits the thorough coverage which the 

newspaper audience expects.  At the same time, they can provide online score updates and other 

relevant information regarding a game in progress, except for carrying the live stream of the 

game itself.  Newspapers are also permitted to carry live audio streams of tournament games 

from radio rights holders by paying an additional rights fee of $40-50 to WIAA.  

59. In addition, websites can use up to two minutes of highlights or other action for reporting 

purposes, and may exceed two minutes with the WIAA’s approval.  This policy also applies to 

commercial television stations.  Websites can also report live from tournament venues using live 

game action as a backdrop for the report so long as there is no play-by-play commentary.  These 

policies apply to all commercial television stations and websites using video for newscast or 

webcast purposes.

60. As a result of these policies, newspapers have virtually complete access to the athletic 

events in order to perform their expected journalistic functions, i.e., to fully describe, explain, 

and analyze newsworthy events.  Only in streaming a game do they need to pay a rights fee to 

anyone outside the WIAA, which is consistent with the policies that apply to radio and television 
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media.  This is consistent with the way in which coverage is handled in intercollegiate athletics 

and also consistent with the practices of professional sports leagues including the National 

Football League, Major League Baseball, and the National Basketball Association.  

61. Finally, I do not see WWWY and state newspapers as being competitors.  They each 

have their own roles to play.  WWWY pays an exclusive rights fee to provide production 

services to client media.  Newspapers are able to fully report on the WIAA Tournament events 

for their readers in all traditional ways. In my opinion, the WIAA’s policies do not interfere with 

the abilities of newspapers to fully cover the WIAA Tournament events. 
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN-HIFI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
SECOND DECLARATION OF MONICA SANTA MARIA IN SUPPORT OF 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
ON THEIR COUNTERCLAIM 

 

I, Monica Santa Maria, declare and state as follows: 

1. I am an attorney with the law firm of Godfrey & Kahn, S.C., counsel to 

defendants Gannett Co., Inc. and Wisconsin Newspaper Association, Inc. 

2. I make the following statements based on my personal knowledge. 

3. Attached hereto as Exhibit A is a true and correct copy of Plaintiff 

American-HiFi, Inc’s Responses to Defendant Gannett Co., Inc.’s First Set of Requests for 

Interrogatories served on Defendants’ counsel on January 11, 2010.  The exhibits attached to the 

responses are not filed herewith. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Dated this 12th day of February, 2010. 

 
      s/Monica Santa Maria    

Monica Santa Maria 
4667215_1  
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1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

SECOND AFFIDAVIT OF TODD C. CLARK
______________________________________________________________________________

I, Todd C. Clark, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto.

2. Consistent with the WIAA’s stated constitutional purposes to promote the ideals of its 

membership, to emphasize interscholastic athletics as a partner with other school activities in the 

total educational process, to formulate and maintain policies which will cultivate high ideals of 

good citizenship and sportsmanship, and to prevent exploitation by special interest groups of the 

student athlete, the WIAA’s Media Policies Reference Guide contains policies that prohibit 

transmissions of WIAA events to be associated with tobacco products, lottery/gambling, 

alcoholic beverages, mood-altering substances or lewd subject matter.  These protective policies 

were implemented because the WIAA membership views it as part of the WIAA’s mission when 

dealing with impressionable adolescents to protect the members’ student athletes.  Once 

approved, the WIAA has not revoked any transmissions rights for inappropriate transmissions.
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3. With respect to the two invoices that I sent to Madison.com and the Milwaukee Journal-

Sentinel following the 2008 Football State Finals that I mentioned in my first Affidavit, neither 

Madison.com or the Milwaukee Journal-Sentinel applied or asked for permission to transmit live 

play-by-play blogs before the games in question.  Because they did not apply for permission 

before the game, I did not know they were planning on transmitting live play-by-play before or 

during the game.  It came to my attention after the tournaments were completed that 

Madison.com and the Milwaukee Journal-Sentinel had transmitted live play-by-play.  Therefore, 

I sent them invoices for those transmissions consistent with the fees specified in the Media 

Policies Reference Guide.  If they had applied for transmission rights before the game, they 

would have been advised of whether their transmission was permissible and how much the 

WIAA would charge for such a transmission beforehand.  It is not uncommon for the WIAA to 

submit invoices to media organizations after the transmission is completed.  For example, 

approximately 20% to 25% of radio stations receive invoices from the WIAA after they engage 

in live radio broadcasts.  In those cases, however, unlike the live play-by-play described above, 

the radio broadcasters advised us that they would be present to do a live broadcast in advance of 

the tournament.

4. In my capacity as WIAA Director of Communications, in which I am responsible for 

coordination of media relations and State Tournament-related coverage, I have been to a number 

of the venues and facilities at which WIAA tournaments are held.  Joel Christopher of The Post-

Crescent has stated that “the majority of the press boxes are large enough to accommodate more 

than one crew engaged in Internet streaming.”  Christopher Decl. ¶ 20.  In my experience, Mr. 

Christopher’s observation may only be true for the larger schools (Division I and Division II 

schools) with respect to football tournaments.  The smaller schools (Division III through 
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Division VII) most often do not have sufficiently large designated areas for press.  For other 

sports besides football, such as basketball, many smaller schools do not have press-designated 

areas at all.  For example, at basketball tournaments, it is not uncommon for the media to be 

sitting at a table set up in the bleachers, with their equipment stationed on the bleachers.  I have 

also seen media placed in the corners of the gym on the floor.  Further, the size of an individual 

school’s “press box” or designated area does not alone dictate how many individuals can live 

stream from that area.  That will depend on what each individual school has assigned for that 

area.  For example, a school may assign the same area to both the host and visiting school, or 

other operational event staff, such as scoreboard operator, school filmers, PA announcer, spotter, 

or other individuals assisting with the administration of the event.  The circumstances are simply 

too varied to make the general observation that Mr. Christopher made.

5. In my earlier Affidavit, I discussed the fact that I worked with Tim Eichorst of WWWY 

to develop the affiliate program through which television stations, web sites, other media outlets 

or production companies could become affiliates with WWWY for purposes of producing and 

distributing WIAA events.  The purpose of the affiliate program was to expand exposure of high 

school sports and improve the availability of transmission of the events.  By allowing other 

producers to affiliate with WWWY, such transmissions could be expanded in a controlled 

manner, minimizing spatial demand and keeping transmissions consistent with the WIAA’s 

quality standards and branding.  The affiliate program also allowed WWWY to facilitate 

monitoring of transmissions for consistency and quality, and to ensure that transmissions do not 

violate the WIAA’s content standards, such as transmission of prohibited content related to 

tobacco products, lottery/gambling, alcoholic beverages, mood-altering substances or lewd 

subject matter.
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6. In my earlier Affidavit, I stated that “in some instances local community access channels 

would broadcast local games.  The WIAA received no direct revenue from these local

community access broadcasts.”  Clark Aff. ¶ 5.  The broadcasts in question were delayed 

transmissions, not live, and they were transmitted only locally.  The WIAA did not charge for 

delayed transmissions of regular season games.  For WIAA tournament games, the WIAA 

always charged a fee to local PEG channels for delayed transmissions of WIAA tournaments.  

That fee was $20 per game.  In practice, however, the WIAA did not have the resources to 

monitor compliance with this requirement, and we believe there were instances when local PEG 

channels would transmit a local WIAA tournament game without paying the fee to the WIAA.  

That was the benefit of the contract between WWWY and the WIAA:  the contract allowed 

WWWY to monitor compliance with the required fee.  The new fee was a $50 per year fee rather 

than $20 per game.  In 2005, before the WIAA’s contract with WWWY contract was executed, 

the vast majority of the WIAA’s sports were not transmitted by any media organizations.

7. For football, post-season competitions consist of five levels of play, Levels I through V, 

in each of 7 football divisions.  Level I is the first round of post-season games, and Level V is the 

state championship game (resulting in 7 football champions, one for each division).  The four 

games that were live streamed by The Post-Crescent were Level II and Level III football games. 

8. In my earlier Affidavit, I stated that, with respect to entities other than WWWY 

streaming WIAA events, the WIAA decided on a fee structure that requires a person or entity to 

pay $250 to live internet stream a game produced with one camera, and $1,250 to live internet 

stream a game produced with multiple cameras.  Upon further review of our records I realized 

that those fee amounts were inaccurate.  The correct fee structure is $250 to live internet stream a 

game produced with one camera, and $1,500 to live internet stream a game produced with 
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1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

DECLARATION OF TIMOTHY KNOECK
______________________________________________________________________________

I, Timothy Knoeck, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, 

could and would testify competently thereto. I state that the following is true to the best of my 

knowledge and belief.

2. I am the Vice-President of American Hi-Fi, Inc., d/b/a When We Were Young 

Productions (“WWWY”).  I am responsible for managing the overall office operations of 

WWWY as it relates to WWWY’s contractual obligations with the WIAA.  As part of these 

responsibilities, I manage relationships with affiliates, I oversee DVD sales of WIAA events, and 

I assist with enforcing WWWY’s legal rights.

3. WWWY does not make enough money from the sales of DVDs to cover the cost 

of production.  Instead, WWWY’s revenues come from distribution and advertising, which offset 

other operating expenses.

4. In the two-year period covering 2007-2008 and 2008-2009, WWWY has sold 88 

affiliates DVDs at a total cost of $1,660.60, returning $332.12 (20%) to the affiliates in royalties.
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5. If WWWY were to seek a fine from any media organization that did not seek 

prior permission to live stream a WIAA game, I would be involved in that decision.  Such a 

communication would come from Tim Eichorst, the President, or myself.  At no time has

WWWY sought to impose a fine on any media organization for failing to seek or obtain 

permission to live stream a WIAA game.  I have been involved in decisions to advise media 

organizations that they are in violation of WWWY’s contractual rights, and have been involved 

in such communications with the media organizations, but those communications only involved 

WWWY’s attempt to obtain the payment of the WIAA established live streaming fee from the 

media organization, not any fine.

6. In the course of my responsibilities for WWWY, at some point shortly after The 

Post-Crescent live streamed a WIAA football game in about October of 2008, I called Dan 

Flannery, the Executive Editor of The Post-Crescent about the stream.  I did not speak with Mr. 

Flannery directly, but I did leave a voice-mail message for him.  I did advise him in the voice-

mail message that WWWY had become aware of the fact that The Post-Crescent live streamed a 

WIAA football game.  I stated that WWWY held the production and distribution rights to that 

game, and that The Post-Crescent’s live stream of such a game violated WWWY’s video rights.  

I did not state the WWWY owned the copyrights.  The Post-Crescent did not obtain WWWY’s 

permission to live stream the game.

7. At the particular football games in question that The Post-Crescent live streamed, 

WWWY did not live stream them because we had cameras at numerous other games on those 

same evenings.  Because WWWY did not stream those games, had we been asked for permission 

by another organization to do so, we would have agreed to that request contingent on the 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

THIRD DECLARATION OF TODD C. CLARK
______________________________________________________________________________

I, Todd C. Clark, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto.

2. Mary Bennin Cardona, the Executive Director of the Wisconsin Public, Educational and 

Government Access Channels (“WAPC”), referred in her affidavit to a meeting she attended on 

September 29, 2005, with members of WWWY and myself.  After that meeting, Tim Eichorst of 

WWWY and I went to the WAPC Workshop at Beloit College on October 7, 2005, to discuss the 

affiliate plan in front of a larger group of WAPC members.  We answered questions and 

explained the program.

3. As a result of that meeting and to address issues that the WAPC members raised, we 

revised the Affiliate Agreement so that we could work with the WAPC members to make this a 

successful program.

Case: 3:09-cv-00155-vis     Document #: 105      Filed: 02/22/2010     Page 1 of 4

Supplemental Appendix 323



2

4. I was aware that shortly thereafter, despite those revisions to address the WAPC’s 

concerns, the WAPC Board of Directors voted against the program and issued a press release 

stating their opinion of the Affiliate Agreement.

5. Nonetheless, in 2005, we had 18 tournament series affiliates, including many PEG 

channels, and the number of affiliates, including PEG channels, continued to grow over the next 

few years.

6. Ms. Cardona fails to mention in her affidavit, or in the documents that she attached to her 

affidavit, that the WIAA always required the payment of a fee for PEG channels to tape WIAA 

tournament events.  The fee was published at least as early as the WIAA’s 2003-2004 Media 

Policies Reference Guide.  That Guide states that the fee for delayed broadcast without 

commercial sponsorship (the category in which the PEG channels would fall) was $20 for each 

regional or sectional event, and $50 for each state event.  This policy continued in place until the 

contract with WWWY.  Attached hereto and incorporated herein by reference as Exhibit 5 is 

page 16 of the 2003-2004 Media Policies Reference Guide showing these fees applicable to PEG 

channels.

7. Under the broadcast fees section of the 2003-2004 Media Policies Reference Guide, the 

stations were to make the payment for all regional and sectional events directly to the host 

school.  Because of that requirement, the WIAA itself was not able to monitor whether the PEG 

channels were complying with the fees policies, unless indicated on the event financial forms the 

school submits to the WIAA.  The WIAA thus would be aware if a PEG channel did pay, but 

would not be aware if the PEG channel taped an event but did not pay the required fee.  The 

contract with WWWY allowed the WIAA to capture that revenue by monitoring compliance 

with the fees policies.

Case: 3:09-cv-00155-vis     Document #: 105      Filed: 02/22/2010     Page 2 of 4

Supplemental Appendix 324



3

8. Under the affiliate program through WWWY, the PEG channels were only charged $50 

per year, no matter how many events they broadcast.  Thus, for the PEG channel that wanted to 

do multiple broadcasts of regional or sectional events, this was a lower fee than what the WIAA 

had previously charged, and the same fee as that for one state event.  Further, for this fee 

structure, WWWY would make the arrangements with school administration for the PEG 

channel to tape from that location, arrangements for which the stations had previously been 

responsible on their own.

9. The WWWY affiliate program allowed the PEG channels to have their tapes marketed 

for sale, without the administrative cost of having to make those DVDs.  WWWY assumes all 

administrative expenses and burdens of the marketing and then provides royalties to the PEG 

channel from such sale.  

10. Because the tournaments are produced and financially supported by the WIAA, the 

WIAA wanted WWWY to monitor the quality of the products associated with the WIAA name 

that were being marketed, including compliance with requirements regarding prohibited content.  

Thus, the WIAA gave WWWY the right to obtain the master copy of any tape produced of an 

event, as this was how we determined what was being produced and its compliance with the 

WIAA’s requirements.

11. The WIAA’s 2009 Annual Meeting is currently posted on the wiaa.tv website.  The 

WIAA removes outdated material from wiaa.tv when it is no longer useful or necessary.  For 

example, the 2008 Annual Meeting was live streamed on wiaa.tv as it was occurring, and then 

remained on wiaa.tv for delayed viewing.  After the 2009 Annual Meeting, however, the 2008 

meeting was considered outdated so it was removed.  If there were other things not on the 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,

Case No. 09-CV-0155
v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.

PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSES TO 
PLAINTIFFS’ PROPOSED FINDINGS OF FACT

Plaintiffs Wisconsin Interscholastic Athletic Association and American-HiFi, Inc., 

d/b/a When We Were Young Productions, reply to Defendants’ response to Plaintiffs’ proposed 

findings of fact in support of Plaintiffs’ Motion for Summary Judgment:

The following abbreviations are used for the declarations and affidavits cited herein:

Chickering Aff. = Affidavit of Douglas E. Chickering, Dkt. No. 53, filed 1/22/10

Clark First Aff. = Affidavit of Todd C. Clark, Dkt. No. 54, filed 1/22/10

Clark Second Aff. = Second Affidavit of Todd C. Clark, Dkt. No. 83, filed 2/12/10

Eichorst First Aff. = Affidavit of Tim Eichorst, Dkt. No. 55, filed 1/22/10

Eichorst Second Decl. = Second Declaration of Tim Eichorst, Dkt. No. 82, filed 2/12/10

Flannery Aff. = Affidavit of Danny L. Flannery, Dkt. No. 41, filed 1/22/10

Hoyt Aff. = Declaration of James L. Hoyt, Ph.D. in Support of Plaintiffs’ 
Motion for Summary Judgment, Dkt. No. 56, filed 1/22/10

Nero Decl. = Declaration of Autumn N. Nero in Support of Plaintiffs’ Motion 
for Summary Judgment, Dkt. No. 52, filed 1/22/10
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Second Veldran Aff. = Second Affidavit of Matthew P. Veldran, Dkt. No. 79, filed 
2/12/10

Parties, Jurisdiction and Venue

1. Plaintiff Wisconsin Interscholastic Athletic Association (the “WIAA”) is a 
voluntary, unincorporated and nonprofit organization with its principal place of business in 
Stevens Point, Wisconsin.  First Amended Complaint, Case No. 09-0155, filed April 13, 2009, 
Dkt. No. 7 (“First Amended Complaint”) ¶ 4; Declaration of Autumn N. Nero in Support of 
Plaintiffs’ Motion for Summary Judgment “Nero Decl.” Ex. 2 at 3 (filed herewith); Affidavit of 
Douglas E. Chickering “Chickering Aff.” ¶ 3 (filed herewith); Affidavit of Todd C. Clark “Clark 
Aff.” ¶ 3 (filed herewith). 

Defendants’ Response No. 1:  Undisputed.

2. Plaintiff American Hi-Fi, Inc. is a Wisconsin corporation with its principal place 
of business in Waunakee, Wisconsin, and does business as When We Were Young Productions 
(“WWWY”).  First Amended Complaint, Dkt. No. 7 ¶ 5.

Defendants’ Response No. 2:  Undisputed.

3. Defendant Wisconsin Newspaper Association, Inc. (“WNA”) is a non-stock 
organization organized in the State of Wisconsin, with its principal place of business in Madison, 
Wisconsin.  First Amended Complaint, Dkt. No. 7 ¶ 6. 

Defendants’ Response No. 3:  Undisputed.

4. WNA is an association of daily, weekly, and bi-weekly newspapers in Wisconsin 
whose members frequently report on Wisconsin high school athletics, including WIAA-
sponsored tournaments.  First Amended Complaint, Dkt. No. 7 ¶ 6. 

Defendants’ Response No. 4:  Undisputed.

5. Gannett Co., Inc. (“Gannett”) is a Delaware corporation with its principal place of 
business at 7950 Jones Branch Drive, McLean, Virginia.  First Amended Complaint, Dkt. No. 7 
¶ 7. 

Defendants’ Response No. 5:  Undisputed.

6. Gannett publishes newspapers across the United States, including 10 daily 
newspapers in Wisconsin and approximately 19 non-daily newspapers.  First Amended 
Complaint, Dkt. No. 7 ¶ 7. 

Defendants’ Response No. 6:  Undisputed.
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7. Many of the Wisconsin newspapers published by Gannett frequently report on 
Wisconsin high school athletics, including WIAA-sponsored tournaments.  First Amended 
Complaint, Dkt. No. 7 ¶ 7. 

Defendants’ Response No. 7:  Undisputed.

8. This Court has subject matter jurisdiction based on 28 U.S.C. § 1331 because 
substantial, disputed questions of federal law underlie Defendants’ claim to possess the right to 
transmit WIAA-sponsored tournament games over the Internet and/or to post Internet streams of 
such tournament games on their websites without obtaining a license or otherwise complying 
with the WIAA’s media policies.  First Amended Complaint, Dkt. No. 7 ¶ 8.

Defendants’ Response No. 8:  Disputed only to the extent that this is a legal 
conclusion and not a fact.  The defendants do not dispute the stated conclusion.

Plaintiffs’ Reply No. 8:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 8 and it therefore remains undisputed.

9. Defendants have filed counterclaims in this Court seeking relief under the United 
States Constitution and various federal statutes, including 42 U.S.C. § 1983.  First Amended 
Complaint, Dkt. No. 7 ¶ 8. 

Defendants’ Response No. 9:  Undisputed.

10. The WIAA disputes that any federal constitutional or federal statutory provision 
grants Defendants such a right or bars the WIAA from establishing reasonable policies 
governing the transmission of the tournament events it organizes and sponsors.  First Amended
Complaint, Dkt. No. 7 ¶ 8.

Defendants’ Response No. 10:  Undisputed that this is the WIAA’s position.

Plaintiffs’ Reply No. 10:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 10 and it therefore remains undisputed.

11. Jurisdiction over WIAA’s claim for declaratory relief is proper pursuant to 28 
U.S.C. §§ 2201-2202 because an actual controversy exists between the parties regarding 
Defendants’ alleged right under federal constitutional and federal statutory law to transmit 
WIAA-sponsored games over the Internet.  First Amended Complaint, Dkt. No. 7 ¶ 9.

Defendants’ Response No. 11:  Disputed only to the extent that this is a legal 
conclusion and not a fact.  The defendants do not dispute the stated conclusion.

Plaintiffs’ Reply No. 11:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 11 and it therefore remains undisputed.
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12. Defendants’ threatened claims and asserted counterclaims allegedly arise under 
federal law, giving this Court the authority to declare the rights and legal relations of the parties.  
First Amended Complaint, Dkt. No. 7 ¶ 9.

Defendants’ Response No. 12:  Disputed only to the extent that this is a legal 
conclusion and not a fact.  The defendants do not dispute the stated conclusion.

Plaintiffs’ Reply No. 12:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 12 and it therefore remains undisputed.

13. This Court may exercise personal jurisdiction over Defendants because they 
conduct substantial business in this district and have consented to personal jurisdiction in this 
Court.  First Amended Complaint, Dkt. No. 7 ¶ 10. 

Defendants’ Response No. 13:  Undisputed.

14. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a 
substantial part of the conduct and events giving rise to the claims occurred in this judicial 
district.  First Amended Complaint, Dkt. No. 7 ¶ 11.

Defendants’ Response No. 14:  Disputed only to the extent that this is a legal 
conclusion and not a fact.  The defendants do not dispute the stated conclusion.

Plaintiffs’ Reply No. 14:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 14 and it therefore remains undisputed.

The Wisconsin Interscholastic Athletic Association

15. The WIAA began in 1895, and its first set of rules was adopted in 1896.  Nero 
Decl. Ex. 2 at 3. 

Defendants’ Response No. 15:  Undisputed.

16. The WIAA is a member-based organization comprised of 506 participating public 
and private high schools and 117 Junior High/Middle Level school members.  Chickering Aff. ¶ 
3. 

Defendants’ Response No. 16:  Undisputed.

17. The WIAA is membership directed, as the members develop the rules that govern 
the association, and, at an Annual Meeting each April, the membership approves any changes to 
the Constitution, Bylaws, and Rules of Eligibility.  Chickering Aff. ¶ 3. 

Defendants’ Response No. 17:  Undisputed.
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18. The purpose of the WIAA is threefold:

(a) To organize, develop, direct, and control interscholastic athletic programs 
which will promote the ideals of its membership and opportunities for 
member schools’ participation.

(b) To emphasize interscholastic athletics as a partner with other school 
activities in the total educational process, and formulate and maintain 
policies which will cultivate high ideals of good citizenship and 
sportsmanship.

(c) To promote uniformity of standards in interscholastic athletic competition, 
and prevent exploitation by special interest groups of the school program 
and the individual’s ability.

Nero Decl. Ex. 2 at 14. 

Defendants’ Response No. 18:  Undisputed.

19. The WIAA seeks to develop, direct and control an interscholastic athletic program 
to promote the ideals of its membership and opportunities for participation by its members.  
Chickering Aff. ¶ 4; Clark Aff. ¶ 3. 

Defendants’ Response No. 19:  Undisputed.

20. Opportunities include member participation in post-season WIAA-sponsored, 
controlled, and funded sports tournaments.  Chickering Aff. ¶ 4; Clark Aff. ¶ 3. 

Defendants’ Response No. 20:  Undisputed.

21. The WIAA recognized sports are the following:  For boys, baseball, basketball, 
cross county, football, golf, hockey, soccer, swimming & diving, tennis, track & field, volleyball, 
and wrestling; and for girls, basketball, cross country, golf, gymnastics, hockey, soccer, softball, 
swimming & diving, tennis, track & field, and volleyball.  Nero Decl. Ex. 20 at 25. 

Defendants’ Response No. 21:  Undisputed.

22. The WIAA publishes a Senior High School Handbook (the “Handbook”), which 
contains the WIAA’s Constitution, the Bylaws, the Rules of Eligibility, the sports calendar, and 
various policies.  Nero Decl. Ex. 2. 

Defendants’ Response No. 22:  Undisputed.

23. Under the Constitution, the Board of Control (“Board”) is the governing body of 
the WIAA.  Nero Decl. Ex. 20 at pp. 15, 19-20. 

Defendants’ Response No. 23:  Undisputed.
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24. The Board employs the Executive Director.  Nero Decl Ex. 20 at 19. 

Defendants’ Response No. 24:  Undisputed.

25. Doug Chickering was Executive Director for the WIAA from January 1, 1986 to 
July 31, 2009, which includes the period during which the events giving rise to this litigation 
took place.  Chickering Aff. ¶ 2. 

Defendants’ Response No. 25:  Undisputed.

26. As Executive Director, Chickering was responsible for the overall operations of 
the WIAA.  Chickering Aff. ¶ 2. 

Defendants’ Response No. 26:  Undisputed.

27. Chickering reported to the Board of Control of the WIAA, and was authorized by 
the Board of Control to make decisions as necessary for the proper operation of WIAA business.  
Chickering Aff. ¶ 2. 

Defendants’ Response No. 27:  Undisputed.

28. Among Chickering’s responsibilities as Executive Director was responsibility for 
the budget, revenue and expenditures of the WIAA, and he was authorized to enter into contracts 
for the benefit of the WIAA and its members.  Chickering Aff. ¶ 2. 

Defendants’ Response No. 28:  Undisputed.

29. Todd Clark is the Director of Communications for the WIAA, where he has been 
employed since 2000.  Clark Aff. ¶ 2. 

Defendants’ Response No. 29:  Undisputed.

30. Clark’s responsibilities include production and supervision of the Bulletin, 
membership publications and State Tournament souvenir programs; coordination of media 
relations; Web site maintenance; State Tournament-related coverage; all public relations and 
sportsmanship efforts and initiatives; and assisting in marketing and sponsorship relationships.  
Clark Aff. ¶ 2. 

Defendants’ Response No. 30:  Undisputed.

31. The WIAA is a member of the National Federation of State High School 
Associations.  Nero Decl. Ex. 2 at 3.

Defendants’ Response No. 31:  Undisputed.
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The WIAA’s Media Policies

32. The WIAA acknowledges the responsibilities of legitimate news gathering media 
representatives in covering and reporting from WIAA Tournaments.  Nero Decl. Ex. 4 at 1. 

Defendants’ Response No. 32:  Undisputed.

33. The WIAA provides rules for media conduct in its Senior High School Handbook, 
which contains both spectator policies and “Video Transmission Policies” applying to broadcast, 
cable, and internet streams during the WIAA State Tournament Series.  Nero Decl. Ex. 3 at 51 
(2009-10 guide); see also Nero Decl. Ex. 2 at 50-51 (2008-09 handbook, containing “Radio and 
Television Broadcast Policies”). 

Defendants’ Response No. 33:  Undisputed.

34. The WIAA also publishes annually a Media Policies Reference Guide, which is 
produced to inform statewide media of WIAA policies in effect for all levels of State 
Tournament Series competition.  Nero Decl. Ex. 4 at 1. 

Defendants’ Response No. 34:  Undisputed.

35. The Media Policies Reference Guide aims to assist members of the media in 
providing comprehensive coverage to their communities, with requesting/issuing of working 
media credentials, in the use of equipment, and in the comprehension of WIAA property rights 
for State Tournament Series competitions.  Nero Decl. Ex. 4 at 1.

Defendants’ Response No. 35:  Undisputed that this is the WIAA’s stated 
purpose for producing a Media Policies Reference Guide.

Plaintiffs’ Reply No. 35:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 35 and it therefore remains undisputed.

36. The Media Policies Reference Guide includes policies that apply to the media 
during the WIAA-State Tournament Series, i.e., regional, sectional, and state final tournaments.  
Nero Decl. Ex. 4 at 10. 

Defendants’ Response No. 36:  Undisputed.

37. Clark developed the first WIAA Media Policies Reference Guide in the fall of 
2003 to address ownership and distribution issues documenting the WIAA’s practices in a 
definitive written guide that the WIAA could distribute to the media.  Clark Aff. ¶ 11.

Defendants’ Response No. 37:  Undisputed that these were Clark’s intentions.  
Disputed as vague, and to the extent the fact asserts the WIAA has undefined ownership rights 
that are detailed in the WIAA Media Policies Reference Guide.  Whether the WIAA has any 
such rights is a question of law.
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Plaintiffs’ Reply No. 37:  Defendants’ objections do not put into dispute this 
proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

38. This Media Policies Reference Guide was discussed with the 2003 Media 
Advisory Committee—a standing committee made up of media representatives—which 
reviewed and approved the policies and language.  Clark Aff. ¶ 11.

Defendants’ Response No. 38:  Undisputed that such review and approval was 
granted by the WIAA’s Media Advisory Committee.

Plaintiffs’ Reply No. 38:  Defendants do not refer to evidence to dispute the 
proposed fact as asserted, including that the Media Policies Reference Guide was discussed with 
the 2003 Media Advisory Committee.  Therefore, this proposed fact remains undisputed.

39. The WIAA agreed at the 2003 Media Advisory Committee meeting that it would 
produce and disseminate the guide to all media on the WIAA mail list.  Clark Aff. ¶ 11. 

Defendants’ Response No. 39:  Undisputed.

40. The Media Policies Reference Guide addresses the following issues:  media 
credentials; parking permits; communication lines; photography; post-game interviews; radio, 
television and cable policies; Internet policies; advertising; and broadcast rights permission/fees.  
Nero Decl. Ex. 4 at 1-16.

Defendants’ Response No. 40:  Disputed only to the extent that the above list is 
not exhaustive and the Media Policies Reference Guide addresses other issues as well.  E.g., 
Declaration of Autumn N. Nero in Support of Plaintiffs’ Mot. for Summ. J. (Dkt. #52) (“Nero 
Decl.”), Ex. 5 at 11, 14 (play-by-play).

Plaintiffs’ Reply No. 40:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 40 and it therefore remains undisputed.

41. Generally, the WIAA prohibits any non-editorial, commercial, or unauthorized 
use of any transmission, internet stream, or other depiction of tournament material without 
written consent of the WIAA.  Nero Decl. Ex. 4 at p. 1.

Defendants’ Response No. 41:  Undisputed that this is the WIAA’s policy.

Plaintiffs’ Reply No. 41:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 41 and it therefore remains undisputed.
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42. Generally, the WIAA accepts applications from and issues credentials to 
television stations covering tournaments for newscast purposes; radio stations; daily and weekly 
newspapers, including photographers; legitimate sport-specific publications; and news-gathering 
web site organizations that meet certain criteria.  Nero Decl. Ex. 4 at pp. 3-4, 15. 

Defendants’ Response No. 42:  Undisputed.

43. The WIAA Internet policies state that “WIAA owns the rights to transmit, upload, 
stream or display content live during WIAA events and reserves the right to grant exclusive and 
nonexclusive rights or not to grant those rights on an event-by-event basis.”  Nero Decl. Ex. 4 at 
14.

Defendants’ Response No. 43:  Undisputed that this is the WIAA’s current 
Internet policy.  Nero Decl., Ex. 5 at 12 (2009-10 policies, Comprehensive Policy #1).  Whether 
the WIAA has the asserted ownership right is not a fact; it is a conclusion of law.

Plaintiffs’ Reply No. 43:  This quoted language is also contained in the WIAA’s 
2008-09 Media Policies Reference Guide.  Nero Decl. Ex. 4 at 14.  Defendants’ objections do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.

44. The WIAA policies define the term “broadcast” as “airing/streaming the entire 
duration of tournament games.”  Nero Decl. Ex. 4 at 11.

Defendants’ Response No. 44:  Disputed.  The WIAA defined the term 
“broadcast” in its 2008-2009 Media Policies Reference Guide.  See Nero Decl. Ex. 4 at 11 
(“airing/streaming or intent of airing/streaming the entire duration of tournament games.”) 
(emphasis added).  The current (2009-10) WIAA policies do not define the term, but define 
instead a “transmission” as, in relevant part, “the transmitting – or intent of transmitting – any 
live or taped portion, or entire duration of tournament games.”  Nero Decl., Ex. 5 at 11.

Plaintiffs’ Reply No. 44:  Defendants’ response does not give rise to a 
disputed issue of material fact.  Defendants do not dispute the proposed finding as stated, and 
acknowledge that the 2008-09 WIAA policies define the term “broadcast” as “airing/streaming 
the entire duration of tournament games.”

45. The policies prohibit any live or delayed television or internet streaming of WIAA 
State Tournament Series events of more than two minutes without permission from the WIAA.  
Nero Decl. Exs. 3 at 51 and 2 at 51.

Defendants’ Response No. 45:  Disputed.  Under the WIAA policies, more than 
two minutes worth of video may be used as highlights on regularly scheduled news or sports 
broadcasts or Web page.  Nero Decl. Ex. 5 at 12 (Video #3).

Plaintiffs’ Reply No. 45:  Defendants have misrepresented the WIAA Media 
Policies Reference Guide, which explicitly states:
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Stations or Web sites may use a backdrop of live action for reports 
from a tournament facility provided there is no play-by-play 
commentary and the report is limited to regularly scheduled news 
of sports programs and are no more than two minutes of a program 
which is any length.

Use of film, video, audio, tape, etc. is limited to regularly 
scheduled news, sports programs or Internet site stories, and use on 
such programs is limited to no more than two minutes of a program 
which is any length.

Nero Decl. Ex. 5 at 13, No. 4.  Defendants’ response is otherwise unsupported.  The cited 
evidence, if considered in context, which would include the evidence cited by plaintiffs, does not 
support defendants’ position and clearly indicate there is a two-minute limit absent permission 
from the WIAA.

46. No fees are required for tape-delayed broadcasts or streams for schools wishing to 
air games on their school’s educational channel, on local cable systems, or the school’s website.  
Nero Decl. Ex. 4 at 12.

Defendants’ Response No. 46:  Undisputed that this policy is included in the 
current Media Policies Reference Guide in addition to the 2008-09 policies the citation makes 
reference to.  Nero Decl., Ex. 5 at 13 (2009-10 Guide, Video #5).

Plaintiffs’ Reply No. 46:  Defendants have raised no dispute with regard to 
proposed Finding of Fact No. 46 and it therefore remains undisputed.

47. Media covering WIAA tournament events for “newscast purposes” may, without 
paying a fee, (1) use tournament action as a backdrop for live actions reports (provided no play-
by-play is used); and/or (2) use up to two minutes of film, videotape, etc. on a regularly 
scheduled news or sports program.  Nero Decl. Exs. 2 at 51; 3 at 51; 4 at 12; and 5 at 12-13.

Defendants’ Response No. 47:  Disputed.  Under the WIAA policies, more than 
two minutes worth of video may be used as highlights on regularly scheduled news or sports 
broadcast or web page.  Nero Decl., Ex. 5 at 12 (Video #3).

Plaintiffs’ Reply No. 47:  Defendants have misrepresented the WIAA Media 
Policies Reference Guide, which explicitly states:

Stations or Web sites may use a backdrop of live action for reports 
from a tournament facility provided there is no play-by-play 
commentary and the report is limited to regularly scheduled news 
of sports programs and are no more than two minutes of a program 
which is any length.

Use of film, video, audio, tape, etc. is limited to regularly 
scheduled news, sports programs or Internet site stories, and use on 
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such programs is limited to no more than two minutes of a program 
which is any length.

Nero Decl. Ex. 5 at 13, No. 4.  Defendants’ response is otherwise unsupported.  The cited 
evidence, if considered in context, which would include the evidence cited by plaintiffs, does not 
support defendants’ position and clearly indicate there is a two-minute limit.

48. Under the WIAA’s policies, those who wish to broadcast or internet stream more 
than two minutes of tournament events are required to obtain permission from the rights holder.  
Nero Decl. Ex. 4 at 16.

Defendants’ Response No. 48:  Disputed.  Under the WIAA policies, more than 
two minutes worth of video may be used as highlights on regularly scheduled news or sports 
broadcasts or Web page.  Nero Decl., Ex. 5 at 12 (Video #3).

Plaintiffs’ Reply No. 48:  Defendants have misrepresented the WIAA Media 
Policies Reference Guide, which explicitly states:

Stations or Web sites may use a backdrop of live action for reports 
from a tournament facility provided there is no play-by-play 
commentary and the report is limited to regularly scheduled news 
of sports programs and are no more than two minutes of a program 
which is any length.

Use of film, video, audio, tape, etc. is limited to regularly 
scheduled news, sports programs or Internet site stories, and use on 
such programs is limited to no more than two minutes of a program 
which is any length.

Nero Decl. Ex. 5 at 13, No. 4.  Defendants’ response is otherwise unsupported.  The cited 
evidence, if considered in context, which would include the evidence cited by plaintiffs, does not 
support defendants’ position and clearly indicate there is a two-minute limit.

49. The WIAA has provided for media access to communication lines (e.g., 
telephone, high-speed internet, and wireless connections) for use in reporting at State 
Tournament venues.  Nero Decl. Ex. 5 at 6.

Defendants’ Response No. 49:  Undisputed that such communication lines are 
made available.  Disputed to the extent that there are no facts in the record that any media or the 
defendants have used such communication lines.

Plaintiffs’ Reply No. 49:  Defendants do not refer to evidence to support 
their claimed dispute, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

50. The WIAA also permits the taking of photographs for reporting purposes, post-
game interviews of players and coaches, radio and other audio broadcasts of WIAA events, and 
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other avenues of reporting and media coverage.  Clark Aff. ¶ 24-25; Nero Decl. Ex. 4, at 6-15; 
Ex. 5 at 8-14.

Defendants’ Response No. 50:  Undisputed.

51. Subject to some limitations, newspapers are offered up to five media credentials 
for daily papers (two for weekly newspapers), which, among other benefits, allow reporters 
access to various communications lines for a fee of $25-30.  Nero Decl. Ex. 5 at 6.

Defendants’ Response No. 51:  Undisputed.

The WIAA Budget

52. An overwhelming majority of the WIAA’s budget is derived from revenues 
generated by the State Tournament Series, which WIAA organizes, sponsors, and administers, 
and which is separate from and in addition to regular season games.  Chickering Aff. ¶ 5; Clark 
Aff. ¶ 3.

Defendants’ Response No. 52:  Undisputed.

53. Chickering was responsible for the WIAA’s 2007-2008 budget, and in that year 
the tournaments brought in $6,202,963, which was 86% of the WIAA’s total operating revenue 
of $7,177,115.  Chickering Aff. ¶ 5, Ex. A.

Defendants’ Response No. 53:  Undisputed.

54. The remaining 2007-2008 WIAA revenue came from membership dues, which 
amounted to .5% of revenue; sports fees, which amounted to 5.5% of revenue; officials dues, 
which amounted to 5% of revenue; and miscellaneous revenue such as subscriptions and rule 
book orders, which amounted to 3% of revenue.  Chickering Aff. ¶ 5, Ex. A.

Defendants’ Response No. 54:  Undisputed.

55. All of WIAA’s revenue is used to support its programs and the administration 
thereof, including paying for the expenses of operating the tournaments in all WIAA recognized 
sports.  Chickering Aff. ¶ 6.

Defendants’ Response No. 55:  Undisputed.

56. Some of the WIAA recognized sports generate a profit, and others generate a loss 
for the WIAA.  Chickering Aff. ¶ 7, Ex. A.

Defendants’ Response No. 56:  Undisputed.

57. The profits from one sport are used to offset deficits in other sports.  Chickering 
Aff. ¶ 7, Ex. A. 

Defendants’ Response No. 57:  Undisputed.
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58. The vast majority of the WIAA tournament revenue is derived from basketball 
and football.  Declaration of James L. Hoyt, Ph.D. in Support of Plaintiffs’ Motion for Summary 
Judgment “Hoyt Decl.” ¶ 44 (filed herewith); Nero Decl. Ex. 14; Chickering Aff. Ex. A.

Defendants’ Response No. 58:  Disputed to the extent that “vast majority” is 
vague.  In 2008, basketball and football accounted for 60.9% of the WIAA’s $6,202,963 total 
operating revenue.  Affidavit of Douglas E. Chickering, Jan. 21, 2010 (Dkt. #53) (“Chickering 
Aff.”), Ex. A at 18-19 (basketball 2008 revenues of $2,785,650 million and 2008 football 
revenues of $988,884).

Plaintiffs’ Reply No. 58:  Plaintiffs dispute that the Defendants’ vagueness 
objection creates a material factual dispute, and dispute that $6,202,963 was WIAA’s “total 
operating revenue” in 2008. Chickering Aff., Ex. A at 18-19.  Plaintiffs do not dispute that in 
2008, basketball and football accounted for 60.9% of the WIAA’s $6,202,963 tournament 
revenue.

59. In 2008, the WIAA generated positive net revenues in only basketball, football, 
wrestling, volleyball, hockey, and soccer.  Nero Decl. Ex. 14; Hoyt Decl. ¶ 44; Chickering Aff. 
Ex. A.

Defendants’ Response No. 59:  Undisputed.

60. In 2008, the WIAA subsidized the following sports (meaning expenses for a sport 
exceeded revenues for that sport, so WIAA revenues from other sports covered the deficit):  
Baseball, Cross County, Golf, Gymnastics, Softball, Swimming and Diving, Tennis, and Track 
& Field.  Chickering Aff. ¶ 8, Ex. A; Nero Decl. Ex. 14; Hoyt Decl. ¶ 44.

Defendants’ Response No. 60:  Undisputed.

61. The WIAA member schools desire their students to be able to play sports and 
have the same exposure for the sports even where a commercial market would not otherwise 
support such exposure.  Chickering Aff. ¶ 8.

Defendants’ Response No. 61:  Disputed.  This fact is not properly in the record 
because the affiant does not have personal knowledge of the fact.

Plaintiffs’ Reply No. 61:  The Defendants’ claim that Doug Chickering does 
not have personal knowledge regarding the desires of WIAA member schools ignores his 
testimony that he was the Executive Director of the WIAA from January 1, 1986 to July 31, 
2009.  Chickering Aff. ¶ 2.  As Executive Director, he was responsible for the overall operations 
of the WIAA.  Chickering Aff. ¶ 2.  He reported to the Board of Control of the WIAA, and was 
authorized by the Board of Control to make decisions as necessary for the proper operation of 
WIAA business.  Chickering Aff. ¶ 2.  Among his responsibilities was responsibility for the 
budget, revenue and expenditures of the WIAA, and he was authorized to enter into contracts for 
the benefit of the WIAA and its members.  Chickering Aff. ¶ 2.  Thus, the implementation of the 
WIAA members’ desires by execution of a contract with WWWY was well within his 
responsibilities as Executive Director.  Defendants do not refer to evidence to support their 
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claimed dispute, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

62. The WIAA provides those opportunities for its members’ students through the 
revenue that comes from the commercially viable sports.  Chickering Aff. ¶ 8.

Defendants’ Response No. 62:  Undisputed.

63. For the 2007-2008 year, the WIAA provided a subsidy of $692,884 to subsidized 
sports, which is 11% of total revenue earned from tournaments.  Chickering Aff. Ex. A.

Defendants’ Response No. 63:  Undisputed.

WIAA Tournaments

64. The WIAA hosts and administers 25 State Championship Tournaments, which 
includes both boys and girls sports, and individual and team competition.  Chickering Aff. ¶ 28.

Defendants’ Response No. 64:  Undisputed.

65. The WIAA leases the facilities or venues for the WIAA-hosted State 
Tournaments through long-term contracts of three to five years (except the WIAA does not have 
leases with the venues for cross country or gymnastics).  Chickering Aff. ¶ 28.

Defendants’ Response No. 65:  Undisputed.

66. When the WIAA uses the venues, it uses them solely for its athletic competitions.  
Chickering Aff. ¶ 28.

Defendants’ Response No. 66:  Disputed as incomplete.  The WIAA uses the 
venues for athletic competitions to which it invites and admits members of the public and 
credentialed media.  Nero Decl., Ex. 3 at 48 (spectator policies); Nero Decl., Ex. 5 at 1 (general 
credentialing information).

Plaintiffs’ Reply No. 66:  Defendants’ response does not establish a material 
issue of disputed fact, as defendants do not dispute the stated fact that when the WIAA uses 
venues, it uses them solely for its athletic competitions.  Therefore, this proposed fact remains 
undisputed.  

67. The WIAA has use of the facilities or venues for the duration of the athletic 
competition as specified in the leases, and does not otherwise have any control over or obligation 
with respect to the management or operation of the facilities or venues when not used by the 
WIAA for its athletic events.  Chickering Aff. ¶ 28.

Defendants’ Response No. 67:  Undisputed.
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68. The State Tournaments are held in sixteen different athletic facilities throughout 
the State of Wisconsin.  Chickering Aff. ¶ 29.

Defendants’ Response No. 68:  Undisputed.

69. The WIAA tries to find the best facility available to showcase the athletic event, 
provided the facility is available and affordable, and offers good value for the WIAA’s money.  
Chickering Aff. ¶ 29.

Defendants’ Response No. 69:  Undisputed.

70. Each of the public venues used by the WIAA was designed for the specific type 
of athletic tournament being held there:  the boys and girls golf tournaments are held at 
University Ridge golf course in Madison, a venue solely designed for golf; the football 
tournaments are held at Camp Randall stadium in Madison, a facility used for football games; 
boys and girls soccer tournaments are held at Uihlein Soccer Park in Milwaukee, which was 
designed specifically for soccer games; swimming and diving tournaments are held at the UW 
Natatorium in Madison, a facility with pools and a diving well; girls and boys tennis tournaments 
are held at the Nielsen Tennis Stadium in Madison, a facility containing indoor and outdoor 
tennis courts and squash courts; and softball tournaments are held at the Goodman Diamond in 
Madison, which is a facility designed and used for softball games.  Chickering Aff. ¶ 29.

Defendants’ Response No. 70:  Undisputed.

71. The WIAA also hosts tournaments at several private facilities:  baseball 
tournaments are held at Fox Cities Stadium in Appleton, which is a privately owned minor 
league baseball park; the boys volleyball tournament is held at Wisconsin Lutheran College in 
Milwaukee, a privately owned college; and the cross country tournament is held at the Ridges 
Golf Course in Wisconsin Rapids, a privately owned golf course (which is not leased).  
Chickering Aff. ¶ 29.

Defendants’ Response No. 71:  Undisputed.

72. Other WIAA tournaments are also held at the Lincoln Field House in Wisconsin 
Rapids (which is not leased), the UW Field House in Madison, the Memorial Stadium in 
LaCrosse, the Resch Center in Green Bay, the Kohl Center in Madison, and the Alliant Energy 
Center in Madison, all of which are venues used for different athletic events.  Chickering Aff. ¶ 
29.

Defendants’ Response No. 72:  Undisputed.

73. The WIAA establishes a fee for admission to its tournaments.  Chickering Aff. ¶ 
30.

Defendants’ Response No. 73:  Undisputed.
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74. The public is permitted entry to the tournament upon payment of the admission 
fee.  Chickering Aff. ¶ 30.

Defendants’ Response No. 74:  Undisputed.

75. The WIAA provides for free admission for certain categories of people, such as 
cheerleaders, school staff members, game officials and credentialed media, but no other person 
beyond those identified may be provided complimentary admissions.  Chickering Aff. ¶ 30.

Defendants’ Response No. 75:  Undisputed.

76. The WIAA sets its admission fee so that the event is an affordable outing for 
families.  Chickering Aff. ¶ 30.

Defendants’ Response No. 76:  Undisputed that the WIAA intends that an event 
be an affordable outing for families.  Disputed to the extent “affordable outing for families” is 
vague.  Disputed also that there are any facts in the record to support the contention that 
“families” generally consider the WIAA’s admission fees affordable.

Plaintiffs’ Reply No. 76:  Defendants’ objections do not put into dispute this 
proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

77. The WIAA has not denied a legitimate media organization entry to a tournament, 
entry to designated media facilities of WIAA-sponsored events, or media credentials.  
Chickering Aff. ¶ 31; Nero Decl. Ex. 18 at Interrog. No 6 and Resp. No. 6.

Defendants’ Response No. 77:  Undisputed.

78. Gannett admits that it is “not aware of any instance in which WIAA has denied 
Defendants or other members of the news media entry to a WIAA-Sponsored Event.”  Nero 
Decl. Ex. 18 at Interrog. No. 6 and Resp. No. 6.

Defendants’ Response No. 78:  Undisputed.

WIAA Contracts

79. The WIAA has had an exclusive contract with Fox Sport Network Wisconsin 
(“Fox”) to transmit the seven state football finals since 2001.  Chickering Aff. ¶ 9.

Defendants’ Response No. 79:  Undisputed.

80. The WIAA receives $20,000 annually from Fox for that exclusive contract.  
Chickering Aff. ¶ 9, Ex. B; Clark Aff. ¶ 8.

Defendants’ Response No. 80:  Undisputed.
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81. The WIAA has had an exclusive video transmission contract for boys basketball 
games with Quincy Newspapers, Inc. (“QNI”) since 1968.  Chickering Aff. ¶ 10.

Defendants’ Response No. 81:  Undisputed.

82. In the 1980s, the QNI contract expanded to include rights to exclusively broadcast 
WIAA’s Boys and Girls Basketball Tournaments and Hockey Finals.  Chickering Aff. ¶ 10.

Defendants’ Response No. 82:  Undisputed.

83. QNI owns and operates five different television stations, (collectively called “The 
WIAA State Network”), that broadcast the WIAA tournaments and finals pursuant to the 
contract.  Chickering Aff. ¶ 10.

Defendants’ Response No. 83:  Undisputed.

84. Beginning in about 2003, QNI told Chickering that it could no longer afford to 
offer a competitive product for the contract price of $140,000.  Chickering Aff. ¶ 11; Clark Aff. ¶ 
4.

Defendants’ Response No. 84:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 84:  The proposed fact is not hearsay, as it not being 
introduced to prove the truth of the matter asserted (that QNI could not afford the contract price 
of $140,000), but rather to prove the WIAA’s motivation to enter into an exclusive contract with 
WWWY.

85. The WIAA and QNI negotiated a reduction in the annual fee:  In 2002, QNI paid 
the WIAA $140,000 under the contract; in 2003, QNI paid $125,000; in 2004, QNI paid 
$75,000.  Chickering Aff. ¶ 11.

Defendants’ Response No. 85:  Undisputed.

86. In 2004, with two years left on the contract, QNI said it could not guarantee that it 
would enter into a successor agreement unless the WIAA was willing to alter its price.  
Chickering Aff. ¶ 12.

Defendants’ Response No. 86:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 86:  The proposed fact is not hearsay, as it not being 
introduced to prove the truth of the matter asserted (that QNI would not enter into a successor 
contract), but rather to prove the WIAA’s motivation to enter into an exclusive contract with 
WWWY.
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87. In or around 2004, the WIAA and QNI negotiated a reduction in price down to 
$40,000 per year, and secured an extended contract with QNI, operating as The WIAA State 
Network, until 2010.  Chickering Aff. ¶ 12, Ex. C.

Defendants’ Response No. 87:  Disputed only to the extent that the citation 
expressly states such negotiation occurred “In 2004.”  Chickering Aff. ¶ 12.

Plaintiffs’ Reply No. 87:  Plaintiffs accept defendants’ amendment that the 
negotiation occurred in 2004, but defendants’ response raises no material dispute with regard to 
proposed Finding of Fact No. 87 and it therefore remains undisputed.

88. QNI paid an annual fee of $40,000 to the WIAA until 2008, at which time upon 
mutual agreement of the parties, the QNI payment to the WIAA increased to $75,000 annually.  
Chickering Aff. ¶ 12.

Defendants’ Response No. 88:  Undisputed.

89. In 2004, due to the loss of revenue from QNI, the WIAA began to look for other 
sources of revenue.  Chickering Aff. ¶ 13; Clark Aff. ¶ 4.

Defendants’ Response No. 89:  Undisputed.

90. At about the same time as WIAA lost the QNI revenue, WIAA staff was hearing 
from the coaches committees, especially for volleyball and wrestling, that they were questioning 
why their sports were not being broadcast on TV, and that they had a strong interest in getting 
their sports on TV.  Chickering Aff. ¶ 15; Clark Aff. ¶ 6.

Defendants’ Response No. 90:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 90:  The proposed fact is not hearsay, as it is not being 
introduced to prove the truth of the matter asserted (that coaches committees wanted their events 
broadcast on TV), but rather to prove the WIAA’s motivation to enter into an exclusive contract 
with WWWY.

91. The coaches wanted the same exposure for their sports and athletes that 
basketball, hockey and football were receiving.  Chickering Aff. ¶ 15.

Defendants’ Response No. 91:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 91:  The proposed fact is not hearsay, as it is not being 
introduced to prove the truth of the matter asserted (that coaches wanted the same exposure for 
their sports), but rather to prove the WIAA’s motivation to enter into an exclusive contract with 
WWWY.
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92. The WIAA staff was anxious to get as many sports publicly distributed as 
possible.  Chickering Aff. ¶ 15.

Defendants’ Response No. 92:  Undisputed.

93. At that time, around 2004, no television station carried games other than the 
Football Finals (which was carried by Fox), and the Hockey Finals and Boys and Girls 
Basketball Tournaments (which were carried by QNI), except that, in some instances, local 
community access channels would broadcast tape-delayed local games.  Chickering Aff. ¶ 14; 
Clark Aff. ¶ 5.

Defendants’ Response No. 93:  Undisputed.

94. The WIAA was not aware of any internet streaming of WIAA events by any 
party, and the only rights fees the WIAA received at that time were from the transmission of 
videos of its tournament events for Football State Finals, Boys and Girls Basketball State 
Tournament, and Hockey State Finals.  Clark Aff. ¶ 5.

Defendants’ Response No. 94:  Undisputed.

95. In fact, in 2005, the vast majority of WIAA sports were not carried by any media 
organization either on television or the internet.  Chickering Aff. ¶ 14; Clark Aff. ¶ 6.

Defendants’ Response No. 95:  Undisputed.

96. The WIAA inquired whether its existing contractual partners might be interested 
in broadcasting these additional events, but the existing contractual partners expressed concern 
over whether they could implement a feasible financial model from which they could profit by 
the expansion, so declined to pursue the opportunity.  Chickering Aff. ¶ 16; Clark Aff. ¶ 6.

Defendants’ Response No. 96:  Disputed, as hearsay, the second assertion stating 
what the existing contractual partners expressed.  This portion of the fact is not supported by 
admissible evidence.  Undisputed otherwise.

Plaintiffs’ Reply No. 96:  The proposed fact is not hearsay as it is not being 
introduced to prove the truth of the matter asserted (that contractual partners could not 
implement a feasible financial model), but rather to prove the WIAA’s motivation to enter into 
an exclusive contract with WWWY.

The WIAA’s Relationship with When We Were Young Productions

97. In Fall 2003, Chickering met Tim Eichorst, the majority shareholder of WWWY.  
Chickering Aff. ¶ 17; Affidavit of Tim Eichorst “Eichorst Aff.” ¶ 2 (filed herewith).

Defendants’ Response No. 97:  Undisputed.
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98. WWWY was incorporated in 2002.  Eichorst Aff. ¶ 3.

Defendants’ Response No. 98:  Undisputed.

99. WWWY is a video production company located in Waunakee, Wisconsin.  
Eichorst Aff. ¶ 4.

Defendants’ Response No. 99:  Undisputed.

100. In about 2000, Eichorst, who has a background in technology, started filming high 
school football games as a hobby, and he became proficient at it.  Eichorst Aff. ¶ 5.

Defendants’ Response No. 100:  Undisputed.

101. Eichorst researched high school sports and realized that he could connect the 
growing technology to the industry and cater to the growing interest in high school sports.  
Eichorst Aff. ¶ 6.

Defendants’ Response No. 101:  Undisputed.

102. Eichorst initially made highlight videos for a high school sports team, but could 
not make enough money, so he began to think about a larger platform for producing and 
distributing high school athletic events.  Eichorst Aff. ¶ 8.

Defendants’ Response No. 102:  Undisputed.

103. Eichorst knew that distribution of WIAA tournaments was very limited, so 
Eichorst arranged an introduction to Chickering.  Eichorst Aff. ¶ 9.

Defendants’ Response No. 103:  Undisputed.

104. Eichorst first met Chickering at a state football tournament in the fall of 2003, at 
which time they briefly discussed producing and distributing WIAA tournaments.  Eichorst Aff. 
¶ 10; Chickering Aff. ¶ 17.

Defendants’ Response No. 104:  Undisputed.

105. Eichorst and Chickering agreed to meet again in December of that year to discuss 
these issues in more detail.  Eichorst Aff. ¶ 10; Chickering Aff. ¶ 17.

Defendants’ Response No. 105:  Undisputed.

106. In December of 2003, Eichorst met with Chickering and Clark, and they talked 
about WWWY’s vision to produce and mass distribute high school sporting events.  Eichorst 
Aff. ¶ 11; Chickering Aff. ¶ 18.

Defendants’ Response No. 106:  Undisputed.
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107. In May of 2004, Eichorst for WWWY and Chickering for the WIAA signed a 
Letter of Intent to pursue a formal contract granting WIAA programming rights to WWWY.  
Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

Defendants’ Response No. 107:  Undisputed.

108. The Letter of Intent described the mutual interest between the WIAA and 
WWWY to work together under a long-term contract to produce and distribute WIAA sports 
events, with the understanding that many details of the relationship would need to be worked out 
and discussed.  Eichorst Aff. ¶ 12, Ex. A.

Defendants’ Response No. 108:  Undisputed.

109. The general understanding described in the Letter of Intent was that WWWY 
would have the exclusive right to produce and distribute all WIAA playoff and tournament 
events, except those under a pre-existing contract, for live or tape delayed programming.  
Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

Defendants’ Response No. 109:  Undisputed.

110. WWWY would pay the WIAA a fee, to be determined, for those rights.  Eichorst 
Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

Defendants’ Response No. 110:  Undisputed.

111. Distribution formats would include broadband, cable, network and physical 
media.  Eichorst Aff. ¶ 12, Ex. A.

Defendants’ Response No. 111:  Undisputed.

112. The Letter of Intent was signed at the same time the WIAA was engaged in 
discussions with QNI about renegotiating their contract for a reduced fee, so the prospect of a 
contractual arrangement with another partner to provide revenue to the WIAA, while at the same 
time satisfying the WIAA’s goals and interest in expanding distribution of athletic events, was of 
great interest to the WIAA.  Chickering Aff. ¶ 19.

Defendants’ Response No. 112:  Undisputed.

113. After the Letter of Intent was signed, Eichorst worked on researching and 
proposing a business plan for the partnership between WWWY and the WIAA for production 
and distribution of WIAA sports events.  Eichorst Aff. ¶ 13.

Defendants’ Response No. 113:  Undisputed.

114. Eichorst researched technology, evaluated requirements for capital, equipment, 
facilities, and personnel, and prepared an estimate of costs and revenues.  Eichorst Aff.¶ 13.

Defendants’ Response No. 114:  Undisputed.
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115. In about early 2005, Eichorst made a formal proposal to the WIAA for the 
production and distribution of WIAA athletic events.  Eichorst Aff. ¶ 14, Ex. B; Chickering Aff. 
¶ 20; Clark Aff. ¶ 7.

Defendants’ Response No. 115:  Undisputed.

116. At no time prior to the proposal from WWWY did any media or production 
company express any interest in transmitting WIAA events via internet, and there were no 
inquiries or requests to the WIAA by media organizations to transmit underexposed and less 
visible sports.  Clark Aff. ¶ 7.

Defendants’ Response No. 116:  Disputed as incomplete.  At no time prior to the 
proposal from WWWY did the WIAA provide notice it was seeking members of the media 
interested in transmitting WIAA events via Internet.  See Declaration of Mary Bennin Cardona, 
Feb. 9, 2010 (filed herewith) (“Cardona Decl.”), Ex. C at 2 (WIAA did not consult with public 
access channels before signing agreement with WWWY); Ans. To Defs.’ Counterclaims (Dkt. 
#5), ¶ 38 (WIAA did not request bid from defendants).

Plaintiffs’ Reply No. 116:  Defendants’ version of the fact does not establish 
a material issue of disputed fact.  Therefore, this proposed fact as stated remains undisputed.  
Further, plaintiffs reply that defendants’ response is inaccurate.  The WIAA inquired whether its 
existing contractual partners might be interested in broadcasting other WIAA events, but they 
declined to pursue the opportunity.  Chickering Aff. ¶ 16.

117. The proposal was for WWWY to deliver broadcast quality video production of 
WIAA events, to distribute these products through all physical, electronic, and broadcast media, 
and to establish the WIAA as a progressive thought leader.  Eichorst Aff. ¶ 15; Chickering Aff. ¶ 
20.

Defendants’ Response No. 117:  Disputed to the extent that “progressive thought 
leader” is unclear, but immaterial.

Plaintiffs’ Reply No. 117:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

118. Eichorst planned to organize a management structure in the field to tape the 
events, and the proposal identified the specific field equipment WWWY would use such as 
Camcorders, computers, and associated accessories, and WWWY’s cost for this field equipment.  
Eichorst Aff. ¶ 15; Chickering Aff. ¶ 20.

Defendants’ Response No. 118:  Undisputed.
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119. The events to be covered under the proposed agreement with WWWY would be 
live streamed from the venue.  Chickering Aff. ¶ 20.

Defendants’ Response No. 119:  Undisputed that Eichorst proposed to live 
stream events.  Disputed to the extent that the fact suggests all events covered by the agreement 
are being produced.  The vast majority of events covered under the agreement with WWWY are 
not being produced by anyone, whether by streaming or through any other format.  See 
Supplemental Proposed Findings of Fact in Support of Defendants’ Motion for Summary 
Judgment on Their Counterclaim “Supp PFOF” ¶¶ 30-32 (Only 3.7% of games covered by 
WWWY were produced in 2008).

Plaintiffs’ Reply No. 119:  Plaintiffs do not dispute that WWWY does not 
live stream every WIAA tournament event that could be streamed pursuant to the contract with 
the WIAA.  However, with that amendment, defendants do not dispute that the proposed 
agreement was that events that were to be produced by WWWY were to be live streamed from 
the venue.

120. To produce the films, Eichorst planned to construct or acquire a state of the art 
production facility, acquire hardware and software, and provide all technical staffing, for which 
he budgeted three million dollars.  Eichorst Aff. ¶ 15.

Defendants’ Response No. 120:  Undisputed that this was Eichorst’s proposal.

Plaintiffs’ Reply No. 120:  As defendants’ response does not raise a material
dispute as to proposed Finding of Fact No. 120, this proposed fact remains undisputed.

121. In fact, Eichorst invested millions of dollars in building WWWY to be a high 
quality production company, including:  broadcast quality technical equipment; several state of 
the art mobile television trucks for broadcasting; 10 employees who work full time as producers, 
directors and editors on producing WIAA events; 20 to 30 part-time, seasonal employees who 
work as camera operators and graphics operators for filming in the field; and two to three part-
time employees to operate the feed to the video board, all at no cost to the WIAA.  Eichorst Aff. 
¶¶ 33-34.

Defendants’ Response No. 121:  Undisputed.

122. Under the proposal, Eichorst would also work on marketing efforts in conjunction 
with the WIAA, and would develop and launch a web site for the distribution of WIAA events.  
Eichorst Aff. ¶ 15.

Defendants’ Response No. 122:  Undisputed.

123. Eichorst explained that WWWY would assume the financial responsibility for the 
venture, and that the WIAA and its members would have no financial commitment to the 
venture, but would have the opportunity to earn royalties based on distribution revenues.  
Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

Defendants’ Response No. 123:  Undisputed.
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124. WWWY expected to break even on (and not profit from) “hard media” items, 
such as the game films, highlight videos, documentaries and still photography, which would be 
priced in a manner to be affordable to the consumer.  Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

Defendants’ Response No. 124:  Undisputed.

125. WWWY expected to make profits on “broadcast media,” including such things as 
real-time game feed, broadcast TV highlight feeds, and studio production of weekly TV shows.  
Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

Defendants’ Response No. 125:  Undisputed.

The WIAA’s contract with WWWY

126. Based on WWWY’s proposal, WWWY and the WIAA entered into a Production 
Rights And Distribution Agreement (“the Agreement”).  Eichorst Aff. ¶ 17, Ex. C; Chickering 
Aff. ¶ 22.

Defendants’ Response No. 126:  Undisputed.

127. The Agreement was fully executed in May of 2005, and lasts for a term of ten 
(10) years.  Eichorst Aff. ¶ 17, Ex. C; Chickering Aff. ¶ 22.

Defendants’ Response No. 127:  Undisputed.

128. The Agreement gives WWWY the exclusive right to produce, sell, and distribute 
all WIAA tournament series and championship events for all WIAA sports, except those under 
existing contract, which are Football and Hockey State Finals, and the entire State Boys and 
Girls Basketball Tournaments.  Eichorst Aff. ¶ 18, Ex. C; Chickering Aff. ¶ 23; Clark Aff. ¶ 8.

Defendants’ Response No. 128:  Undisputed.

129. WWWY paid $60,000 to the WIAA in 2008 for these rights.  Chickering Aff. ¶ 
23; Clark Aff. ¶ 8; Eichorst Aff. ¶ 28.

Defendants’ Response No. 129:  Disputed as incomplete.  WWWY made a 
$60,000 payment to the WIAA in July 2009 (for its 2008 rights), but that payment was by oral 
agreement and not as part of the payment formula in the Agreement referenced in Proposed Fact 
128.  Second Declaration of Monica Santa Maria In Support of Defendants’ Motion for 
Summary Judgment on Their Counterclaim (filed herewith) (“Second Santa Maria Decl.”), Ex. A 
at 7 (Interrog. No. 4 and Resp. to Interrog. No. 4); Clark Aff., Ex. 3 at 3.

Plaintiffs’ Reply No. 129:  Defendants’ version of the fact does not establish 
a material issue of disputed fact, as defendants do not dispute that WWWY paid $60,000 to the 
WIAA for rights under the contract in 2008.  Therefore, this proposed fact remains undisputed.  
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130. In addition, in 2008 WIAA received $80,000 from a sponsorship partner, a 
portion of which came from advertising in programming produced by WWWY.  Clark Aff. ¶ 10.

Defendants’ Response No. 130:  Undisputed.

131. In addition, WWWY was granted the rights to market the partnership with the 
WIAA; to use the WIAA trademark, logo and name for marketing purposes; and to establish an 
online website for marketing and distribution.  Eichorst Aff. ¶ 19, Ex. C.

Defendants’ Response No. 131:  Undisputed.

132. The Agreement provides for production goals, produced either by WWWY 
directly or through an affiliate, of 100% of state tournaments, 50% of sectional events, and 25% 
of regional events.  Eichorst Aff. ¶ 23, Ex. C.

Defendants’ Response No. 132:  Undisputed.

133. Before the Agreement with WWWY, there was no widespread distribution of 
sectional and regional WIAA events.  Eichorst Aff. ¶ 23; Clark Aff. ¶ 6.

Defendants’ Response No. 133:  Disputed in so far as “widespread distribution” 
is unclear.

Plaintiffs’ Reply No. 133:  Defendants do not refer to evidence to support 
their claimed dispute, as required to establish a material issue of disputed fact, and the meaning 
of the proposed finding of fact is clear.  Accordingly, this proposed fact remains undisputed.

134. The Agreement provides for a multi-platform distribution strategy under which 
WWWY agrees to distribute directly, or contract with a distribution agent for, WWWY produced 
events, through live production, live or delayed streaming, video on demand, tape delayed 
production, and physical media.  Eichorst Aff. ¶ 24, Ex. C.

Defendants’ Response No. 134:  Undisputed.

135. Examples of distribution platforms include internet based video on demand (web 
streaming), DSL/Broadband based video on demand, cable based video on demand, satellite 
based video on demand, cable (live or delayed), satellite (live or delayed), network (live or 
delayed), and other physical media.  Eichorst Aff. ¶ 24, Ex. C.

Defendants’ Response No. 135:  Undisputed.

136. At the time WWWY was negotiating the Letter of Intent and Agreement with the 
WIAA, Fox Sports Wisconsin (“Fox”) saw WWWY’s product for individual game highlights 
and, because of its high production quality, was interested in contracting with WWWY for 
distribution of WIAA events.  Eichorst Aff. ¶ 31.

Defendants’ Response No. 136:  Undisputed.
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137. Eichorst started discussing with Fox an agreement where Fox would be a 
distribution agent for WWWY produced WIAA events.  Eichorst Aff. ¶ 31.

Defendants’ Response No. 137:  Undisputed.

138. Fox required WWWY to provide it with exclusive content for distribution as part 
of any agreement.  Eichorst Aff. ¶ 31.

Defendants’ Response No. 138:  Undisputed.

139. Once the WIAA signed the Agreement with WWWY, the WWWY/Fox contract 
was finalized for Fox’s distribution of WWWY produced WIAA events.  Eichorst Aff. ¶ 32.

Defendants’ Response No. 139:  Undisputed.

140. As part of WWWY’s Agreement with Fox, events from all WIAA tournaments 
are distributed for delayed TV through Fox.  Eichorst Aff. ¶ 32.

Defendants’ Response No. 140:  Undisputed that some events from WIAA 
tournaments are distributed by delayed TV through Fox.  Affidavit of Todd C. Clark, Jan. 19, 
2010 (Dkt. #54) (“Clark Aff.”), Ex. 2 (listing tournament events distributed by Fox).

Plaintiffs’ Reply No. 140:  Undisputed.

141. WWWY’s contract with Fox expires in 2011.  Eichorst Aff. ¶ 32.

Defendants’ Response No. 141:  Undisputed.

Affiliate Production Partners

142. The Agreement between WIAA and WWWY grants WWWY the right to 
authorize affiliate production partners for the production of WIAA events.  In exchange, 
WWWY agrees to actively seek out and affiliate all qualified production resources.  Eichorst 
Aff. ¶ 25, Ex. C.

Defendants’ Response No. 142:  Undisputed.

143. Clark worked with Eichorst to develop the affiliate program through which 
television stations, web sites, other media outlets or production companies could become 
affiliates with WWWY for purposes of producing and distributing WIAA events.  Clark Aff. ¶ 
13.

Defendants’ Response No. 143:  Undisputed.

Case: 3:09-cv-00155-vis     Document #: 108      Filed: 02/22/2010     Page 26 of 60

Supplemental Appendix 352



-27-

144. The WIAA did not have a method or resources for monitoring its media policies.  
Clark Aff. ¶ 13; Eichorst Aff. ¶ 26.

Defendants’ Response No. 144:  Disputed as unclear as to the time period during 
which the fact asserts the WIAA did not have a method or resources for monitoring its media 
policies.  Additionally, the Eichorst Affidavit citation does not support the fact.

Plaintiffs’ Reply No. 144:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Further, Defendants’ objections are unfounded:  Clark’s 
Affidavit states that this discussion relates to the time period of the execution of the contract with 
WWWY in 2005.  Clark First Aff. ¶ 12.  Eichorst states in his affidavit that “WWWY monitors 
production and distribution for the WIAA, which did not have the resources for such 
monitoring.”  Eichorst First Aff. ¶ 26.

145. Further, the WIAA was concerned about the quality of production of its events, 
and the images that were associated with its events.  Clark Aff. ¶ 13; Eichorst Aff. ¶ 26.

Defendants’ Response No. 145:  Undisputed.

146. Through the WIAA’s relationship with WWWY, WWWY monitors production 
and distribution for the WIAA, ensuring compliance and quality control.  Clark Aff. ¶ 13; 
Eichorst Aff. ¶ 26.

Defendants’ Response No. 146:  Undisputed.

147. As part of the affiliate program, Eichorst organized a meeting with the executive 
director of the Wisconsin Association of PEG (Public, Educational and Government) Access 
Channels (“WAPC”), to advise the WAPC of the WIAA’s affiliate production program.  
Eichorst Aff. ¶ 26.

Defendants’ Response No. 147:  Undisputed.

148. The affiliate program would allow the PEG channels to film WIAA events and 
carry them on their channels, on a fee basis that was less than what the WIAA had been 
charging.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 148:  Disputed.  Prior to signing the contract with 
WWWY, the WIAA received no direct revenue from PEG channels that broadcast local games.  
Clark Aff., ¶ 5.

Plaintiffs’ Reply No. 148:  Defendants’ response does not raise a material 
dispute with respect to Plaintiffs’ proposed finding of fact as stated, as the proposed fact relates 
to the fee charged by the WIAA, not the fee received by the WIAA, and Defendants have not 
disputed that the fee charged under the affiliate program was less than what the fee that the 
WIAA charged.  Plaintiffs further reply that the WIAA does not charge PEG stations for delayed 
transmissions of regular season games.  For WIAA tournament games, the WIAA charged a fee 
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of $20 per regional or sectional game, and $50 for state games, to local PEG channels for 
delayed transmissions of WIAA tournaments since before the contract with WWWY.  The 
stations were to make the payment for all regional and sectional events directly to the host 
school.  Because of that requirement, the WIAA itself was not able to monitor whether the PEG 
channels were complying with the fees policies, unless indicated on the event financial forms the 
school submits to the WIAA.  The WIAA thus would be aware if a PEG channel did pay, but 
would not be aware if the PEG channel taped an event but did not pay the required fee.  Thus, the 
WIAA believed there were instances when local PEG channels would transmit a local WIAA 
tournament game without paying the fee to the WIAA.  Clark Second Aff. ¶ 6; Clark Third Decl. 
¶ 7.

149. Before the affiliate program, the WIAA had charged $20 per event for local PEG 
channels to film and broadcast a WIAA event; under WWWY’s affiliate program, WWWY 
charges PEG channels $50 per year.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 149:  Disputed.  Prior to signing the contract with 
WWWY, the WIAA received no direct revenue from PEG channels that broadcast local games.  
Clark Aff., ¶ 5.

Plaintiffs’ Reply No. 149:  Defendants’ response does not raise a material 
dispute with respect to Plaintiffs’ proposed finding of fact as stated, as the proposed fact relates 
to the fee charged by the WIAA, not the fee received by the WIAA, and Defendants have not 
disputed that these were the fees the WIAA charged.  Plaintiffs further reply that the WIAA does 
not charge PEG stations for delayed transmissions of regular season games.  For WIAA 
tournament games, the WIAA charged a fee of $20 per regional or sectional game, and $50 for 
state games, to local PEG channels for delayed transmissions of WIAA tournaments since before 
the contract with WWWY.  The stations were to make the payment for all regional and sectional 
events directly to the host school.  Because of that requirement, the WIAA itself was not able to 
monitor whether the PEG channels were complying with the fees policies, unless indicated on 
the event financial forms the school submits to the WIAA.  The WIAA thus would be aware if a 
PEG channel did pay, but would not be aware if the PEG channel taped an event but did not pay 
the required fee.  Thus, the WIAA believed there were instances when local PEG channels would 
transmit a local WIAA tournament game without paying the fee to the WIAA.  Clark Second 
Aff. ¶ 6; Clark Third Decl.  ¶ 7.

150. In return for the affiliate fee, WWWY takes care of all of the organizational 
requirements for PEG access, such as making all necessary arrangements with the local school to 
get the television station set up for production.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 150:  Undisputed.

151. Once the PEG station films the event, they provide a master copy of the film to 
WWWY, which sells the DVDs online, at WWWY’s administrative expense.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 151:  Undisputed.
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152. The PEG station gets royalties from the DVD sales.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 152:  Undisputed.

153. No PEG station has complained about or refused to provide the master copy of the 
film to WWWY.  Eichorst Aff. ¶ 26.

Defendants’ Response No. 153:  Disputed, but immaterial.  The Board of 
Directors of the Wisconsin Association of PEG Channels voted unanimously against endorsing 
the WWWY affiliate program.  Cardona Decl., ¶ 7.  One of the reasons for the Board’s vote was 
the requirement that the PEG station surrender the PEG’s video.  Cardona Decl., Ex. C at 1-2.

Plaintiffs’ Reply No. 153:  Defendants’ version of the fact is not supported 
by admissible evidence, as the cited evidence is conclusory, speculative, opinion and hearsay.  

154. In the fall of 2008 alone, WWWY had 59 affiliates through its affiliate program.  
Eichorst Aff. ¶ 27.

Defendants’ Response No. 154:  Undisputed.

155. WWWY has not turned down any request for an affiliate relationship.  Eichorst 
Aff. ¶ 27; Clark Aff. ¶ 17.

Defendants’ Response No. 155:  Undisputed.

156. For a fee ultimately determined by the WIAA, WWWY allows anyone else to 
produce and distribute a “declined event”—a WIAA post-season event to which WWWY holds 
the rights but has declined production.  Eichorst Aff. ¶ 36.

Defendants’ Response No. 156:  Disputed.  WWWY charges a fee for multi-
camera Internet streams of $1,500, see Affidavit of John W. Dye, Jan. 22, 2010 (Dkt. #39) Ex. B, 
which is higher than the $1250 the WIAA has approved, Clark Aff., ¶ 15.  Also, 2009-10 Media 
Guide expressly stated that “(a)ll permissions granted, policies enforced and fees required will be 
at the sole discretion of the rights holder.”  Nero Decl., Ex. 5 at 17.

Plaintiffs’ Reply No. 156:  Defendants’ response does not give rise to a 
disputed issue of material fact with respect to proposed Finding of Fact No. 156.  Mr. Clark 
recognized and corrected a statement from his first affidavit in his second affidavit, and 
confirmed that the fee for multi-camera Internet streams approved by the WIAA is $1,500.  
Thus, the correct fee structure determined by the WIAA is $250 to live internet stream a game 
produced with one camera, and $1,500 to live internet stream a game produced with multiple 
cameras.  Clark Second Aff. ¶ 8.  See also Eichorst First Aff. ¶ 38 (“the WIAA decided on a fee 
structure”); Clark First Aff. ¶ 15 (“the WIAA decided on a fee structure”).

157. WWWY has never rejected a request to produce a declined event.  Eichorst Aff. ¶ 
36.

Defendants’ Response No. 157:  Undisputed.
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158. Clark and Eichorst worked together to determine the fee for affiliate production of 
a declined event.  Eichorst Aff. ¶ 37; Clark Aff. ¶ 14.

Defendants’ Response No. 158:  Undisputed.

159. Eichorst works with seven other state high school athletic associations for 
producing and distributing their high school athletic events, so he was familiar with how 
different states address the fee structure.  Eichorst Aff. ¶ 37.

Defendants’ Response No. 159:  Undisputed.

160. Clark is familiar with the policies and practices of other states’ high school 
athletic associations with respect to the production and distribution of games, including what 
they charge for video production or internet streaming.  Clark Aff. ¶ 14.

Defendants’ Response No. 160:  Undisputed.

161. The WIAA decided on a fee structure that requires a person or entity to pay $250 
to live internet stream a game produced with one camera, and $1,250 to live internet stream a 
game produced with multiple cameras.  Eichorst Aff. ¶ 38; Clark Aff. ¶ 15.

Defendants’ Response No. 161:  Undisputed.

162. This fee was determined based on a number of factors, including the fact that the 
fee was consistent with or lower than the fees charged by other state athletic associations.  
Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.

Defendants’ Response No. 162:  Undisputed.

163. In determining the fee, Clark and Eichorst also looked at the value of the 
production and the resources devoted to the production.  Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.

Defendants’ Response No. 163:  Undisputed.

164. In determining the fee, Clark and Eichorst also considered the medium, whether 
internet or TV, and how wide the distribution would be, whether local or world-wide.  Eichorst 
Aff. ¶ 39; Clark Aff. ¶ 16.

Defendants’ Response No. 164:  Undisputed.

165. Clark and Eichorst determined that the multi-camera production lends itself to a 
wide internet distribution platform that people are able to see world-wide, whereas a single 
camera local PEG station production is shown only through the television medium for 
distribution to the local community, and is transmitted on a tape-delayed basis and not live.  
Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.

Defendants’ Response No. 165:  Undisputed.
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166. WWWY has never charged anything other than what the WIAA has determined 
to be the appropriate fee for affiliate production.  Clark Aff. ¶ 17.

Defendants’ Response No. 166:  Disputed.  WWWY charges more for multi-
camera Internet streams than the fee the WIAA has determined is appropriate.  Compare Clark 
Aff. ¶ 15 ($1250 for multi-camera) with Dye Aff., Ex. B ($1500 for multi-camera).

Plaintiffs’ Reply No. 166:  Defendants do not raise a disputed issue of 
material fact with respect to proposed Finding of Fact No. 166.  Mr. Clark recognized and 
corrected a statement from his first affidavit in his second affidavit, and confirmed that the fee 
for multi-camera Internet streams approved by the WIAA is $1,500.  Thus, the correct fee 
structure determined by the WIAA, as noted by Mr. Clark in his second affidavit, is $250 to live 
internet stream a game produced with one camera, and $1,500 to live internet stream a game 
produced with multiple cameras.  Clark Second Aff. ¶ 8.

WWWY’s Video Production Services for the WIAA

167. As part of the Agreement with the WIAA, WWWY agreed to provide video 
production resources to the WIAA at no cost to the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 167:  Undisputed such production resources are 
available to the WIAA upon request.  Affidavit of Tim Eichorst, Jan. 15, 2010 (Dkt. #55) Ex. C
at VI(a) (WWWY Contract) (emphasis added).

Plaintiffs’ Reply No. 167:  Plaintiffs do not dispute defendants’ point that 
the contract between WIAA and WWWY contains the language that WWWY agrees to provide 
such services “upon request,” but Plaintiffs do dispute any implication in defendants’ response 
that such request was not made.  Further, Defendants’ response does not dispute that there was 
agreement to provide such services or that such services were actually provided.

168. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 
meetings, such as the WIAA’s seasonal rule interpretation meetings, so that members and the 
public can access such meetings without attending in person.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 168:  Undisputed.

169. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 
Meeting, so that members and the public can access such meetings without attending in person.  
Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 169:  Disputed.  Only the 2009 Annual Meeting is 
available on wiaa.tv.  Second Veldran Aff., ¶ 4.

Plaintiffs’ Reply No. 169:  Defendants’ response does not raise a disputed 
issue with respect to proposed Finding of Fact No. 169.  The Second Veldran Affidavit cited in 
defendants’ response only proves that as of February of 2010, the only Annual Meeting available 
on wiaa.tv was for 2009.  Earlier Annual Meetings were on wiaa.tv, but were removed as 
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outdated.  Clark Third Decl. ¶ 11.  Defendants provide no evidence to dispute this point and, as 
such, this proposed fact remains undisputed

170. These services save members time and expense, and allow increased public access 
to WIAA information, thereby promoting the visibility of the WIAA, and supporting the 
marketing and branding of the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 170:  Undisputed.

171. WWWY produces an annual video that compiles highlights of all state WIAA 
tournaments throughout the year.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 171:  Undisputed.

172. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 
award ceremony held in the spring in Wausau, Wisconsin.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 172:  Disputed.  No video from any such award
ceremony is available on wiaa.tv.  Second Veldran Aff., ¶ 5.

Plaintiffs’ Reply No. 172:  Defendants’ response does not raise a disputed 
issue with respect to proposed Finding of Fact No. 172.  The Veldran Affidavit cited in 
Defendants’ response only proves that such award ceremony was not available on wiaa.tv in 
February of 2010.  Earlier ceremonies were on wiaa.tv, but were removed as outdated.  Clark 
Third Decl. ¶ 11.  Defendants provide no evidence to dispute this point and, as such, this 
proposed fact remains undisputed.

173. WWWY gives the award winners a DVD copy of the event.  Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

Defendants’ Response No. 173:  Undisputed.

174. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 
Excellence Award ceremony.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 174:  Disputed.  No video from such award ceremony 
is available on wiaa.tv.  Second Veldran Aff., ¶ 6.

Plaintiffs’ Reply No. 174:  Defendants’ response does not raise a disputed 
issue with respect to proposed Finding of Fact No. 174.  The Second Veldran Affidavit only 
proves that such award ceremony was not available on wiaa.tv in February of 2010.  Earlier 
ceremonies were on wiaa.tv, but were removed as outdated.  Clark Third Decl. ¶ 11.  Defendants 
provide no evidence to dispute this point and, as such, this proposed fact remains undisputed.
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175. WWWY films interviews of the presenters at the WASC Spirit of Excellence 
Award ceremony, which it includes in the final production of the award ceremony tape.  Clark 
Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 175:  Undisputed.

176. WWWY helps promote the award ceremony at tournaments by showing the tape 
on the video board at various venues.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 176:  Undisputed.

177. At venues where the WIAA hosts championship tournaments, WWWY provides 
live game feed to the video board.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 177:  Undisputed.

178. Normally, the venue itself charges a large fee to provide live game feed to the 
video board.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 178:  Undisputed.

179. Instead of hiring someone from the venue to provide feed to the video board, 
WWWY has two to three extra staff members present at the event solely to work on the video 
board feed, all at no cost to the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 179:  Undisputed.

180. WWWY produces highlight segments from other WIAA sponsored sectionals or 
tournaments, and does recaps with video from other WIAA state championship tournaments, that 
WWWY presents and feeds to the video board at WIAA championship tournaments.  Clark Aff. 
¶ 9; Eichorst Aff. ¶ 29.

Defendants’ Response No. 180:  Undisputed.

181. WWWY films starting line-ups, introduction videos, and/or team videos that it 
shows on the video board at all tournaments that have video board capability.  Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

Defendants’ Response No. 181:  Undisputed.

182. WWWY creates public service announcements that the WIAA and member 
schools can display on video boards at events and that are displayed on wiaa.tv.  Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

Defendants’ Response No. 182:  Undisputed.
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The wiaa.tv Web Portal

183. Since the WIAA first began discussing the role of WWWY in producing and 
distributing WIAA events, Clark realized that internet streaming was an important technological 
development that would need to be addressed with respect to distribution of WIAA events.  
Clark Aff. ¶ 18.

Defendants’ Response No. 183:  Undisputed.

184. In fact, in the WIAA’s first Media Policies Reference Guide in 2003, Clark 
addressed internet streaming as a distribution platform.  Clark Aff. ¶ 18.

Defendants’ Response No. 184:  Undisputed.

185. Since then, Eichorst and Clark have had regular discussions about internet video 
streaming as a distribution platform.  Clark Aff. ¶ 18; Eichorst Aff. ¶ 20.

Defendants’ Response No. 185:  Undisputed.

186. As part of his plan to produce and distribute WIAA events, Eichorst had proposed 
that internet streaming would be one of the distribution platforms.  Clark Aff. ¶ 19.

Defendants’ Response No. 186:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 186:  The proposed fact is not hearsay, as it not being 
introduced to prove the truth of the matter asserted (that Eichorst had proposed internet 
streaming as a distribution platform), but rather to prove the WIAA’s motivation to enter into an 
exclusive contract with WWWY.  Further, the proposed fact is supported by the Affidavit of Tim 
Eichorst. Eichorst First Aff. ¶ 14, Ex. B, ¶ 15.

187. Eichorst also had proposed that as part of WWWY’s distribution efforts, he would 
create an online property containing the name WIAA for use in marketing and distributing 
WIAA tournament series and championship content.  Clark Aff. ¶ 19.

Defendants’ Response No. 187:  Disputed as hearsay.  This fact is not supported 
by admissible evidence.

Plaintiffs’ Reply No. 187:  The proposed fact is not hearsay, as it not being 
introduced to prove the truth of the matter asserted (that Eichorst proposed to create an online 
property), but rather to prove the WIAA’s motivation to enter into an exclusive contract with 
WWWY.  Further, the proposed fact is supported by the Affidavit of Tim Eichorst.  Eichorst 
First Aff. ¶ 14, Ex. B, ¶ 15.
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188. Eichorst thought the web portal was a key part of the strategy for the branding and 
marketing of the WIAA, that the destination point for WIAA events needed to be branded as part 
of the WIAA, and that the market for that product should attach itself to that brand.  Eichorst 
Aff. ¶ 20.

Defendants’ Response No. 188:  Disputed.  The affiant is not competent to 
testify that WIAA Internet sites “need” to be branded.

Plaintiffs’ Reply No. 188:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

189. Clark agreed that it was important that the WIAA name be associated with the 
video distribution platform, and that the WIAA should be the destination point for its own 
events.  Clark Aff. ¶ 19.

Defendants’ Response No. 189:  Undisputed.

190. Eichorst and Clark considered using the WIAA’s own website, but did not believe 
the server would have sufficient bandwidth capacity to handle the streaming.  Clark Aff. ¶ 19.

Defendants’ Response No. 190:  Undisputed.

191. Based on these considerations, Eichorst and Clark created the web portal known 
as “wiaa.tv,” which is located at http://wiaa.tv/.  Clark Aff. ¶ 20; Eichorst Aff. ¶ 20.

Defendants’ Response No. 191:  Undisputed.

192. In the Spring of 2007, WWWY started live streaming WIAA athletic events on 
wiaa.tv.  Eichorst Aff. ¶ 20.

Defendants’ Response No. 192:  Undisputed.

193. The wiaa.tv web portal contains all live and archived videos of WIAA events for 
all WIAA recognized sports that WWWY produces, and all live and archived videos for WIAA 
meetings that WWWY produces, such as sports meetings (meetings for specific sports such as 
basketball or wrestling), rules meetings, press conferences, and the annual meeting.  Clark Aff. ¶ 
20.

Defendants’ Response No. 193:  Undisputed.

194. The portal contains the WIAA logo and a link to the WIAA website, clearly 
identifying its connection to and cementing its relationship with the WIAA.  Clark Aff. ¶ 20.

Defendants’ Response No. 194:  Undisputed.
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195. WWWY operates and manages the wiaa.tv web portal for WIAA as part of its 
contractual responsibilities and at no cost to the WIAA.  Clark Aff. ¶ 20.

Defendants’ Response No. 195:  Undisputed.

196. The WIAA has control over the content that is placed on wiaa.tv, including what 
is displayed, when, and how, to ensure it supports and is consistent with the mission and purpose 
of the WIAA.  Clark Aff. ¶ 21; Eichorst Aff. ¶ 20.

Defendants’ Response No. 196:  Undisputed.

197. The wiaa.tv portal is a video-only site.  Eichorst Aff. ¶ 21.

Defendants’ Response No. 197:  Undisputed.

198. There is limited advertising on wiaa.tv.  Clark Aff. ¶ 21; Eichorst Aff. ¶ 21.

Defendants’ Response No. 198:  Undisputed.

199. The WIAA has control over the advertising on the website.  Clark Aff. ¶ 21.

Defendants’ Response No. 199:  Undisputed.

200. If any video content or advertising was not consistent with the WIAA members’ 
ideals and the mission of the organization, the WIAA would have the ability to restrict its 
display.  Clark Aff. ¶ 21.

Defendants’ Response No. 200:  Undisputed.

201. The WIAA has begun a pilot program to use the wiaa.tv portal to the benefit of 
WIAA members by using the portal as a vehicle for member schools to live stream their own 
video of their own athletic events during the regular season at no charge to them.  Clark Aff. ¶ 
22; Eichorst Aff. ¶ 22.

Defendants’ Response No. 201:  Undisputed.

202. As part of the pilot program, to encourage schools to participate and use the 
portal, WWWY is paying pilot schools a minimum of $500 this year to implement the program.  
Clark Aff. ¶ 22.

Defendants’ Response No. 202:  Undisputed.

203. The WIAA anticipates the wiaa.tv portal to have great potential for its members.  
Clark Aff. ¶ 22.

Defendants’ Response No. 203:  Undisputed.
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204. The portal provides member schools with a safe haven to place its video content, 
and member schools do not have to worry about negative advertising or images associated with 
their video content.  Clark Aff. ¶ 22.

Defendants’ Response No. 204:  Undisputed.

205. Although no WIAA events were offered on the internet in 2004-05, in 2008-09, 
the wiaa.tv web portal transmitted 82 live WIAA events and 182 on archived stream and DVD.  
Clark Aff. ¶ 8.

Defendants’ Response No. 205:  Disputed.  175 games were archive streamed in 
2008-09.  Second Santa Maria Decl., Ex. A at 7-8 (Interrog. No. 5 and Resp. to Interrog. No. 5).

Plaintiffs’ Reply No. 205:  Plaintiffs accept Defendants amendment to the 
proposed finding that 175 games were archive streamed in 2008-09.  Accordingly, there is no 
dispute between the parties with respect to this fact.

206. Of the events offered on wiaa.tv, approximately 134 were under the WWWY 
contract with WIAA, while approximately 48 were Football State Finals, Boys and Girls 
Basketball State Tournament, and Hockey State Finals.  Clark Aff. ¶ 8.

Defendants’ Response No. 206:  Undisputed to the extent that the referenced 
events, numbering 182 in total, may have been live or archive streamed.  Only 175 games, total, 
were archived streamed.  Second Santa Maria Decl., Ex. A at 7-8 (Interrog. No. 5 and Resp. to 
Interrog. No. 5).

Plaintiffs’ Reply No. 206:   Defendants have raised no material dispute with 
regard to proposed Finding of Fact No. 206 and it therefore remains undisputed.  Plaintiffs 
accept defendants’ additional response that such events may have been live or archive streamed 
and that only 175 games total were archive streamed.

207. WWWY does not make any money from the streaming of WIAA events on 
wiaa.tv.  Eichorst Aff. ¶ 21.

Defendants’ Response No. 207:  Undisputed.

208. The expenses that WWWY incurs to operate wiaa.tv are offset by WWWY’s 
distribution contracts.  Eichorst Aff. ¶ 21.

Defendants’ Response No. 208:  Undisputed.
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The Newspapers’ Violation of the WIAA’s Policies and the Exclusive Rights Contracts

209. The Post-Crescent, a newspaper published in Appleton, Wisconsin by Gannett 
Company, Inc., transmitted the following WIAA-sponsored tournament games through live 
internet streaming:

 October 28, 2008, Green Bay Preble High School v. 
Appleton North High School, at Appleton North High 
School;

 October 28, 2008, New London High School v. Waupaca 
High School, at Waupaca High School;

 November 1, 2008, Appleton North High School v. Bay 
Port High School, at Bay Port High School; and

 November 8, 2008, Appleton North High School v. Stevens 
Point Area High School, at Stevens Point Area High School

Defendants’ Counterclaim, Dkt. No. 2 ¶ 39.

Defendants’ Response No. 209:  Undisputed.

210. The Post-Crescent internet streams of WIAA-sponsored games were made 
without the consent of WWWY.  Eichorst Aff. ¶ 44.

Defendants’ Response No. 210:  Undisputed.

211. In November of 2008, Eichorst contacted The Post-Crescent and requested that 
they remove the unauthorized games from its website, pay the associated rights fee, and provide 
WWWY with the DVD of the game.  Eichorst Aff. ¶ 44.

Response No. 211:  Disputed.  In November 2008, Eichorst contacted the Green 
Bay Press-Gazette by email regarding that newspaper’s posting of an Internet stream produced 
by The Post-Crescent and made the above-cited requests.  Dye Aff., Ex. B.

Plaintiffs’ Reply No. 211:  Defendants’ response does not create a disputed 
issue of material fact with respect to proposed Finding of Fact No. 211, as regardless of which 
paper was contacted, Defendants do not dispute either that The Post-Crescent live streamed 
WIAA-sponsored games without the consent of WIAA or that in November 2008, Eichorst made 
contact with a Gannett newspaper regarding the unauthorized streaming produced by The Post-
Crescent.  

212. The Post-Crescent refused and has not paid the rights fee or provided a DVD to 
WWWY.  Eichorst Aff. ¶ 44.

Defendants’ Response No. 212:  Undisputed.
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213. Clark did not authorize, on behalf of the WIAA or WWWY, any media 
organization to live stream any WIAA-sponsored tournament without paying the required rights 
fee for such streaming, including the four WIAA-sponsored football tournaments that The Post-
Crescent transmitted by live internet streaming in October and November of 2008.  Clark Aff. ¶ 
31.

Defendants’ Response No. 213:  Undisputed.

214. Gannett did not contact WWWY to request permission to stream the four WIAA 
football events in November of 2008 that Gannett claims its newspapers were not permitted to 
stream.  Eichorst Aff. ¶ 45.

Defendants’ Response No. 214:  Undisputed.

The WIAA’s Photography Policy

215. From 2001-2003, the WIAA contracted to grant the nonexclusive right to Visual 
Image Photography, Inc. (“VIP”) to sell photos and images of all state tournament finals.  
Chickering Aff. ¶ 32.

Defendants’ Response No. 215:  Undisputed.

216. In 2004, the WIAA contracted to grant the exclusive right to VIP to sell photos 
and images of all state tournament finals only.  Chickering Aff. ¶ 32.

Defendants’ Response No. 216:  Undisputed.

217. The 2004 contract with VIP was for a 1-year term and expired in 2005.  
Chickering Aff. ¶ 32.

Defendants’ Response No. 217:  Undisputed.

218. In 2005, the WIAA contracted to grant the exclusive right to VIP to sell photos 
and images of all state tournaments including quarterfinals and semifinals.  Chickering Aff. ¶ 32.

Defendants’ Response No. 218:  Undisputed.

219. The 2005 contract with VIP was for a 3-year term and expired in 2008.  
Chickering Aff. ¶ 32.

Defendants’ Response No. 219:  Undisputed.

220. Restrictions on the sale of tournament images helped the WIAA limit those 
images to association with products and advertising consistent with the WIAA’s mission.  
Chickering Aff. ¶ 32.

Defendants’ Response No. 220:  Undisputed.
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221. In 2007, a controversy arose over the WIAA’s right to limit the Wisconsin 
Newspaper Association’s member newspapers from selling photographs taken at tournament 
games through their website.  Chickering Aff. ¶ 33.

Defendants’ Response No. 221:  Undisputed.

222. he WIAA suspended its enforcement of its photography policy for credentialed 
media in the summer of 2007 and Chickering notified the media in about July of 2007 that the 
WIAA would not enforce its photography policy.  Chickering Aff. ¶ 33; Clark Aff. ¶ 23.

Defendants’ Response No. 222:  Undisputed.

223. The WIAA did not enforce its photography policy at any time after it was 
suspended.  Chickering Aff. ¶ 33.

Defendants’ Response No. 223:  Undisputed.

224. In 2008, the WIAA entered into a contract with VIP for a term of five years, 
under which the only item of “exclusivity” that the WIAA guarantees to VIP is with regard to 
“the sale of any products using images from Covered Events.”  Clark Aff. ¶ 24, Ex. 4.

Defendants’ Response No. 224:  Disputed as incomplete.  The 2008 contract 
states that “VIP along with the assistance and cooperation of the WIAA, will police the activities 
of so-called rogue photographers who have not secured any concession rights to take State 
Championship photographs for sale to the general public.”  Clark Aff., Ex. 4 at 3.  The fact is 
disputed only to the extent this contract term requires certain photographers to pay rights fees to 
VIP in exchange for the right to take and sell photographs to the public and may constitute an 
additional grant of “exclusivity” to VIP.

Plaintiffs’ Reply No. 224:  Defendants’ response does not establish a 
material issue of disputed fact with respect to the proposed finding of fact as stated.  Therefore, 
this proposed fact remains undisputed.  Defendants’ response is unsupported:  Plaintiffs do not 
dispute that the quoted language is contained in the VIP contract, but Defendants have cited no 
evidence to support Defendants’ assertion that “this contract term requires certain photographers 
to pay rights fees to VIP in exchange for the right to take and sell photographs to the public and 
may constitute an additional grant of ‘exclusivity’ to VIP.”

225. Effective with the 2009-2010 Media Policies, the WIAA changed its photography 
policy to be consistent with the July 2007 enforcement suspension and the 2008 VIP contract.  
Clark Aff. ¶ 25; Chickering Aff. ¶ 34.

Defendants’ Response No. 225:  Undisputed that under the 2008 VIP contract 
WNA member newspapers are not prohibited from selling photographs taken at WIAA-
Sponsored events to the public from their websites.

Plaintiffs’ Reply No. 225:  Defendants’ response does not address or dispute 
the substance of the proposed fact, and thus does not establish a material issue of disputed fact.  
Therefore, this proposed fact remains undisputed.  
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226. The 2009-2010 policy allows the sale or resale of still photography by WIAA-
credentialed media.  Clark Aff. ¶ 25.

Defendants’ Response No. 226:  Undisputed.

227. The 2009-2010 policy prohibits the sale of “any products using images from 
WIAA Tournament Series events” without written permission from the WIAA.  Clark Aff. ¶ 25.

Defendants’ Response No. 227:  Undisputed.

The WIAA’s Policy Regarding Play-by-Play

228. The WIAA’s Media Policies Reference Guide addresses issues of play-by-play 
and “blogging.”  Clark Aff. ¶ 26.

Defendants’ Response No. 228:  Undisputed.

229. If media or websites wish to use transmissions of play-by-play descriptions of 
action/statistics of a WIAA tournament game, they need WIAA consent through transmission 
rights and fees.  Clark Aff. ¶ 26.

Defendants’ Response No. 229:  Undisputed.

230. The WIAA permits a “blog” (a contraction of the term “web log”) where the blog 
is simply commentary on the athletic event or status updates.  Clark Aff. ¶ 26.

Defendants’ Response No. 230:  Disputed.  The WIAA requires a $25 fee from 
media wishing to transmit live audio report updates of state finals games.  Nero Decl., Ex. 5 at 
17.

Plaintiffs’ Reply No. 230:  Defendants’ response does not establish a 
material issue of disputed fact with regard to the proposed finding of fact as stated.  Defendants 
do not dispute that the WIAA permits a blog where the blog is simply commentary on the 
athletic event or status updates.  Therefore, this proposed fact remains undisputed.  

231. The WIAA does prohibit “play-by-play” without payment of the fees, whether 
such play-by-play appears on a blog, website, or otherwise.  Clark Aff. ¶ 26.

Defendants’ Response No. 231:  Undisputed.
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232. The WIAA defines play-by-play as live and detailed, spoken or written, regular 
entries of descriptions, or depictions of the sports events as they are happening, or the actual 
action as it occurs, including the continuous sequential detailed description of play, of events, or 
other material such as graphics or video regarding any WIAA tournament game, so that it 
approximates a video or audio transmission that allows the recipient to experience the game as it 
occurs.  Clark Aff. ¶ 26.

Defendants’ Response No. 232:  Disputed.  The WIAA defines “live or real-time 
play-by-play” as “transmitting a live (while the event/game is in progress from beginning to 
conclusion) written, audio or video description (identifying competitors with descriptions or 
results of game action) of all or a significant number of plays/events occurring sequentially 
during a game/event.”  Nero Decl. Ex. 5 at 11 (Terms #3).

Plaintiffs’ Reply No. 232:  Defendants’ response does not establish a 
material issue of disputed fact, as either version effectively states the same thing.  Defendants do 
not provide any evidence to the contrary.  Therefore, this proposed fact remains undisputed.  

233. Following the 2008 Football State Finals, Clark discovered after the fact that two 
media organizations, Madison.com (Wisconsin State Journal and Capital Times together) and the 
Milwaukee Journal-Sentinel, had engaged in live play-by-play blogging.  Clark Aff. ¶ 27.

Defendants’ Response No. 233:  Undisputed.

234. Clark sent both organizations an invoice to pay the appropriate play-by-play fee.  
Clark Aff. ¶ 27.

Defendants’ Response No. 234:  Undisputed.

235. Neither media organization paid the fee.  Clark Aff. ¶ 27.

Defendants’ Response No. 235:  Undisputed.

236. The incident with Madison.com and the Milwaukee Journal-Sentinel prompted 
discussions with the media about the blogging policies.  Clark Aff. ¶ 28.

Defendants’ Response No. 236:  Undisputed that the incidents prompted Clark to 
discuss blogging policies with several individual sports editors.  Clark Aff. ¶ 28

Plaintiffs’ Reply No. 236:  Defendants’ response does not establish any 
dispute of material fact with respect to the proposed fact as stated.  Defendants concede that the 
incident with Madison.com and the Milwaukee Journal-Sentinel prompted Mr. Clark of the 
WIAA to discuss blogging policies with members of the media.  Accordingly, this proposed fact 
remains undisputed.

Case: 3:09-cv-00155-vis     Document #: 108      Filed: 02/22/2010     Page 42 of 60

Supplemental Appendix 368



-43-

237. In early December of 2008, Clark informed several sports editors that the WIAA 
was willing to work with the media to develop an agreement as to what would be permitted on a 
real-time blog from tournament series events.  Clark Aff. ¶ 28.

Defendants’ Response No. 237:  Undisputed.

238. The issue of what the WIAA would permit as far as blogging had been discussed 
at the two prior Media Days (an annual meeting that the WIAA hosted with members of the 
media to discuss media policies).  Clark Aff. ¶ 28.

Defendants’ Response No. 238:  Undisputed.

239. Clark agreed to drop the invoices for the play-by-play with the expectation that 
the media would reach consensus on the issue and present a policy to Clark.  Clark Aff. ¶ 28.

Defendants’ Response No. 239:  Undisputed.

240. In mid and late December of 2008, Clark also discussed with Peter Fox, the 
President of the Wisconsin Newspaper Association, the blogging issue, and that the WIAA was 
willing to discuss a reasonable definition of the threshold for a live depiction of action in blogs.  
Clark Aff. ¶ 29.

Defendants’ Response No. 240:  Disputed only to the extent Peter Fox’s title is 
Executive Director of the Wisconsin Newspaper Association.

Plaintiffs’ Reply No. 240:  Plaintiffs accept Defendants’ amendment to Peter 
Fox’s title (Executive Direct of the Wisconsin Newspaper Association versus President).  With 
acceptance of that amendment, there is no dispute between the parties as to this proposed finding 
of fact.

241. Clark received no further communication from any editor or media organization 
on the issue of blogging or play-by-play, and they presented no proposal or draft policy to Clark 
to define the parameters of permissible blogging.  Clark Aff. ¶ 30.

Defendants’ Response No. 241:  Undisputed.

The Value of the WWWY contract to the WIAA

242. Eichorst determined that annually, it costs WWWY $508,806 to fulfill WWWY’s 
contractual commitments to the WIAA, which include the following categories:  WIAA state 
tournament event production costs in the field; WIAA state tournament event post-field 
production costs; WIAA channel production; WIAA state tournament venue production; wiaa.tv 
hosting and management; wiaa.tv live streaming; WIAA sports meeting production; and 
production of other WIAA meetings.  Eichorst Aff. ¶ 40.

Defendants’ Response No. 242:  Undisputed.
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243. The Agreement with WWWY substantially benefits the WIAA and its members 
in multiple ways.  Chickering Aff. ¶¶ 24-27.

Defendants’ Response No. 243:  Disputed to the extent “substantially benefits” 
is vague.

Plaintiffs’ Reply No. 243:  Defendants’ objection does not establish a 
material issue of disputed fact.  Therefore, this proposed fact remains undisputed.

244. One benefit to the WIAA and its members is that the WIAA’s broadcast partners 
pay for the exclusive transmission rights to state tournaments, and that allows the WIAA to 
obtain revenue that it uses to organize and operate its programs and tournaments.  Chickering 
Aff. ¶ 24.

Defendants’ Response No. 244:  Undisputed.

245. Another benefit is that the WIAA keeps all of the revenue from its contract 
partners for its own internal operations, and does not transfer any of that revenue to the State of 
Wisconsin, to any state agency, or to general state funds.  Chickering Aff. ¶ 24.

Defendants’ Response No. 245:  Undisputed.

246. The revenue allows the WIAA to expand athletic program opportunities for its 
members for all WIAA-recognized sports, including providing revenue for those sports that the 
WIAA typically subsidizes or for those sports without significant public attendance.  Chickering 
Aff. ¶ 24.

Defendants’ Response No. 246:  Disputed as incomplete.  Money is fungible and 
the WIAA’s budget is not segregated as this assertion suggests.  The 3.3% of its revenue that 
comes from the WIAA’s contract partners is applied to all tournament expenses, just like the 
nearly 86% of its revenue from tournament admissions.

Plaintiffs’ Reply No. 246:  Defendants’ objections do not give rise to a 
dispute regarding this proposed fact.  Defendants do not provide a basis or refer to evidence to 
support their response, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

247. The Agreement with WWWY also allows the WIAA to expand transmission of 
athletic events that might not otherwise be transmitted due to the level of public interest or 
commercial appeal.  Chickering Aff. ¶ 25.

Defendants’ Response No. 247:  Disputed as incomplete.  Because of the 
Agreement, there are some sectional and regional games that are not being taped and transmitted 
that would have been in the absence of the Agreement.  See Cardona Decl., Ex. C at 2.

Plaintiffs’ Reply No. 247:  Defendants’ objections do not give rise to a 
dispute regarding this proposed fact, as Defendants’ proposed version of the fact is not supported 
by admissible evidence, as the cited evidence is conclusory, opinion, and hearsay.  Further, 
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Defendants do not dispute the underlying fact as proposed, that the Agreement with WWWY 
allows the WIAA to expand transmission of athletic events that might not otherwise be 
transmitted due to the level of public interest or commercial appeal.

248. Through the WWWY contract, the WIAA has achieved additional distribution 
and streaming of tournaments that were not transmitted before, including all state tournaments, 
and regional and sectional competitions.  Chickering Aff. ¶ 25.

Defendants’ Response No. 248:  Undisputed that WWWY is now streaming all 
state tournament.  See also Response No. 247 (some local access channels will stop producing 
regionals and sectionals).  Disputed that in 2008 all regionals and sectionals are streamed.  See 
Second Veldran Aff., ¶ 14 (2,764 regionals; 677 sectionals in 2008); Clark Aff., ¶ 18 (134 
events, including finals, done pursuant to WWWY contract).

Plaintiffs’ Reply No. 248:  Defendants’ response does not create a disputed 
issue of material fact with respect to plaintiffs’ proposed Finding of Fact No. 248.  The proposed 
finding does not assert that all regional and sectional events were streamed.  As such, defendants 
have raised no dispute regarding the underlying proposed fact and it therefore remains 
undisputed that through the WWWY contract, the WIAA has achieved additional distribution 
and streaming of tournaments that were not previously transmitted, including all state 
tournaments, and some regional and sectional competitions.

249. WWWY provides valuable services to the WIAA that the WIAA does not have to 
pay for, which allows the WIAA to provide cost savings to its member schools, and to return 
money to the schools that host events so that they are not losing money on hosting an event.  
Chickering Aff. ¶ 26.

Defendants’ Response No. 249:  Disputed.  The citation does not support the fact 
that the WIAA has returned any money to the schools that it would not have otherwise returned 
because of WWWY’s services or that host schools do not lose money on hosting an event.

Plaintiffs’ Reply No. 249:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.

250. WWWY’s services have increased the WIAA’s exposure to the public and the 
public’s participation in the WIAA, by making available WIAA meetings and events on wiaa.tv 
at no cost to the WIAA.  Chickering Aff. ¶ 26.

Defendants’ Response No. 250:  Undisputed.
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251. Another benefit of the Agreement with WWWY is that the WIAA can fulfill its 
purpose to promote the broad educational aims of the WIAA’s member schools and to cultivate 
the high ideals of good citizenship and sportsmanship by controlling the association of high 
school sports with inappropriate goods and services (such as gambling, alcohol, tobacco, and 
adult entertainment).  Chickering Aff. ¶ 27.

Defendants’ Response No. 251:  Disputed.  WIAA controls the association of 
high school sports with inappropriate goods and services (such as gambling, alcohol, tobacco, 
and adult entertainment) through advertising restrictions applied to all credentialed media.  Nero 
Decl., Ex. 5 at 16.

Plaintiffs’ Reply No. 251:  Defendants’ response to this proposed finding 
does not give rise to a disputed issue of material fact and is unsupported.  The contract between 
the WIAA and WWWY became the vehicle through which the WIAA could monitor compliance 
with its media policies.  Clark First Aff. ¶ 13.  The affiliate program also allowed WWWY to 
facilitate monitoring of transmissions for consistency and quality, and to ensure that 
transmissions do not violate the WIAA’s content standards, such as transmission of prohibited 
content related to tobacco products, lottery/gambling, alcoholic beverages, mood-altering 
substances or lewd subject matter.  Clark Second Aff. ¶ 5.

252. Without the revenue from its exclusive contract partners, the WIAA would not be 
able to afford to subsidize all of its recognized sports, thereby depriving its members and their 
student athletes of athletic opportunities.  Chickering Aff. ¶ 35.

Defendants’ Response No. 252:  Disputed.  This conclusion is speculative and 
has no factual support.

Plaintiffs’ Reply No. 252:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Chickering had responsibility for the budget, revenue and 
expenditures of the WIAA, and therefore is in the best position to know how WIAA revenues 
can best be used and distributed among WIAA programs.  Chickering Aff. ¶ 2.

253. Without the revenue from its exclusive contract partners, the WIAA would have 
to increase the cost of admission for tournaments, undermining its goal of making the events an 
affordable, family-friendly outing.  Chickering Aff. ¶ 35.

Defendants’ Response No. 253:  Disputed.  The term “affordable” is vague.  
Additionally, there is no factual support that the only way WIAA could replace the exclusive 
contract revenue is by raising ticket prices rather than through some other increase, such as 
raising officials’ fees, or by cutting its budget.

Plaintiffs’ Reply No. 253:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Chickering had responsibility for the budget, revenue and 
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expenditures of the WIAA, and therefore is in the best position to know how best to increase 
WIAA revenues for WIAA programs.  Chickering Aff. ¶ 2.

254. Without the revenue from its exclusive contract partners, the WIAA membership 
would also lose control over the message that was associated with their voluntary athletic 
association and its ability to promote the members’ ideals as stated in the constitution.  
Chickering Aff. ¶ 35.

Defendants’ Response No. 254:  Disputed as speculative.

Plaintiffs’ Reply No. 254:  Defendants’ objection does not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Chickering had responsibility for the overall operations of the 
WIAA, and therefore is in the best position to know how the WIAA can best control its message 
and promote its members’ ideals.  Chickering Aff. ¶ 2.

255. Without the revenue from its exclusive contract partners, the WIAA would not be 
able to provide the cost-effective services to its members that it receives for free from WWWY.  
Chickering Aff. ¶ 35.

Defendants’ Response No. 255:  Disputed as speculative; neither the WIAA nor 
WWWY has provided even an estimate of what those services cost in the market place.

Plaintiffs’ Reply No. 255:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Chickering had responsibility for the overall operations of the 
WIAA, and therefore is in the best position to know how the WIAA can best provide services to 
the WIAA membership.  Chickering Aff. ¶ 2.  Further, Tim Eichorst of WWWY has provided 
the cost of the services that WWWY provides to the WIAA.  Eichorst Second Decl., Ex. D.

256. WWWY could not operate at a profit without the exclusive contract with the 
WIAA, because it only receives revenue from distribution and advertising, not from internet 
streaming, and its distribution partners and advertisers require exclusive content.  Eichorst Aff. ¶ 
41.

Defendants’ Response No. 256:  Undisputed, but immaterial.  Whether a private 
third-party company can make a profit without exclusivity is not material to determining whether 
the Constitution permits the WIAA to grant such exclusivity.

Plaintiffs’ Reply No. 256:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, as 
defendants acknowledge, this proposed fact remains undisputed.  The profitability of WWWY’s 
business model determines its ability to provide the valuable services to the WIAA free of charge 
and its ability to engage in production of WIAA events to satisfy the WIAA’s goal of increased 
exposure for under-exposed sports.
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The Reasonableness of the WIAA’s Media Policies

257. There is a widely recognized distinction between covering a game, which 
virtually any news organization can do, and carrying a complete broadcast or stream of a game, 
which is limited to the appropriate rights holder.  Hoyt Decl. ¶ 56.

Defendants’ Response No. 257:  Disputed, but immaterial.  The fact is unclear:  
neither the term “covering” nor “carrying” are defined anywhere in the Hoyt Declaration.  
Moreover, given the lack of definitions, the testimony supporting this assertion lacks the 
requisite factual support.  The dispute, however is immaterial.  Whether a state actor may restrict 
a member of the media from either “covering” or “carrying” a game consistent with the 
requirements of the First and Fourteenth Amendments is a question of law independent of any
industry custom or practice.

Plaintiffs’ Reply No. 257:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.  Defendants could have but chose not to 
rebut Hoyt’s report.  Further, “testimony in the form of an opinion or inference otherwise 
admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of 
fact.” Fed. R. Evid. 704.

258. The WIAA has provided space and technology to make reporting on WIAA 
games more convenient for credentialed media.  Hoyt Decl. ¶ 21.

Defendants’ Response No. 258:  Undisputed.

259. Under WIAA policies, newspapers have virtually complete access to the WIAA 
athletic events in order to perform their expected journalistic functions, i.e., to fully describe, 
explain, and analyze newsworthy events.  Hoyt Decl. ¶ 60.

Defendants’ Response No. 259:  Disputed.  The expected journalistic functions 
of newspapers today include Internet streaming of public events.  Affidavit of Danny L. 
Flannery, Jan. 21, 2010 (Dkt. #41) (“Flannery Aff.”), ¶¶ 6-9.

Plaintiffs’ Reply No. 259:  Defendants’ objections do not put into dispute 
this proposed fact as there is no foundation to establish personal knowledge of Danny Flannery 
with respect to any journalistic function of any newspaper other than The Post-Crescent.  
Flannery Aff. ¶ 2.  Plaintiffs object to this portion of the Flannery affidavit to the extent it offers 
opinion, which opinions must be disclosed pursuant to Rule 26.  See Fed. R. Civ. P. 26 & Fed. R. 
Evid. 702.  Mr. Flannery did not submit an expert report in this matter pursuant to the Order in 
this case, which deadline was in October.  See Dkt. No. 19 & 20 (agreeing to September 14 and 
October 16, 2009, expert disclosures).  Accordingly, the Court should disregard this opinion 
testimony.  See Fed. R. Civ. P. 37(b).
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260. Policies such as that of the WIAA do not hinder media outlets from reporting on 
games, as reporters for print, broadcast, and internet media are free to report on games without 
significant restrictions on their coverage.  Hoyt Decl. ¶ 54.

Defendants’ Response No. 260:  Disputed.  Internet streaming and play-by-play 
reporting are valuable reporting techniques and technology whose use is prohibited under WIAA 
policies without the WIAA’s prior permission.  Dye Aff., ¶¶4-5, 15-16,18-19; Flannery Aff., ¶¶ 
15-22; Nero Decl., Ex. 5 at 11.

Plaintiffs’ Reply No. 260:  Plaintiffs do not dispute that Dye and Flannery 
use internet streaming, and do not dispute that credentialed media must apply for transmission 
rights for video or textual play-by-play depictions on the Internet, but such applications do not 
restrict the media from reporting on games.  Plaintiffs object to these portions of the Flannery
and Dye affidavits to the extent they offer opinion, which opinions must be disclosed pursuant to 
Rule 26.  See Fed. R. Civ. P. 26 & Fed. R. Evid. 702.  Neither Mr. Flanner nor Mr. Dye
submitted an expert report in this matter pursuant to the Order in this case, which deadline was in 
October.  See Dkt. No. 19 & 20 (agreeing to September 14 and October 16, 2009, expert 
disclosures).  Accordingly, the Court should disregard this opinion testimony.  See Fed. R. Civ. 
P. 37(b).

261. Under the WIAA’s policies, newspapers are able to report on the details and 
outcomes of the games, including sidebars, statistics, and other relevant information, and printing 
in their regular editions and on their websites.  Hoyt Decl. ¶¶ 21, 58.

Defendants’ Response No. 261:  Disputed.  Newspapers may not report on 
details of a game whenever the WIAA determines those details constitute play-by-play 
descriptions or are reported with more than two minutes of video streamed over the Internet.  
Nero Decl., Ex. 5 at 11, 12.  In addition, the assertion is vague for not defining the “other 
relevant information” which the Plaintiffs assert newspapers may report.

Plaintiffs’ Reply No. 261:  Defendants’ statement in their response that 
media “may not report on details” if it is play-by-play or more than two minutes of video is 
inaccurate.  Media may transmit play-by-play or more than two minutes of video, but they must 
apply for and pay for the transmission rights to do so.  Nero Decl. Ex. 4 at 16, Ex. 5 at 17.

262. Newspapers may use photographs of the events and have interview access to 
coaches and athletes.  Hoyt Decl. ¶¶ 21, 58.

Defendants’ Response No. 262:  Undisputed.

263. It is typical for reporters to interview coaches and athletes following games to 
complete game stories and sidebars.  Hoyt Decl. ¶ 55.

Defendants’ Response No. 263:  Undisputed.
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264. Reporters are generally permitted to film game action, record relevant statistics 
and other game information via audio recording, and use good, old-fashioned pen to paper in 
publishing and producing stories.  Hoyt Decl. ¶ 55.

Defendants’ Response No. 264:  Undisputed.

265. It is common practice for reporters covering athletic events to be restricted to 
specific locations and to have limitations placed on the equipment they can use, for example, on 
the ability to originate a radio broadcast.  Hoyt Decl. ¶ 56.

Defendants’ Response No. 265:  Undisputed that reporters are restricted to 
specific locations and often subject to other reasonable time, place and manner restrictions, and 
that a reporter’s ability to originate a radio broadcast may be affected by such restrictions.  
Whether any particular practice constitutes a reasonable time, place and manner restriction is a 
fact-specific question of law.

Plaintiffs’ Reply No. 265:  Defendants do not state their version of the fact 
or refer to evidence that supports that version, as required to establish a material issue of 
disputed fact.  Therefore, as Defendants acknowledge, this proposed fact remains undisputed.  
Further, “testimony in the form of an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be decided by the trier of fact.” Fed. R. 
Evid. 704.

266. In addition to these traditional methods of reporting on events, newspapers may 
carry live audio streams of tournament games by paying an additional rights fee of $40-50 to 
WIAA.  Hoyt Decl. ¶¶ 19, 58.

Defendants’ Response No. 266:  Undisputed that the WIAA’s current policies 
authorize this reporting method; the constitutional [sic] of this and other WIAA media policies is 
a question of law.

Plaintiffs’ Reply No. 266:  Defendants do not state their version of the fact 
or refer to evidence that supports that version, as required to establish a material issue of 
disputed fact.  Therefore, this proposed fact remains undisputed.  Further, “testimony in the form 
of an opinion or inference otherwise admissible is not objectionable because it embraces an 
ultimate issue to be decided by the trier of fact.” Fed. R. Evid. 704.

267. Newspapers can use up to two minutes of highlights or other action for reporting 
purposes (and may exceed two minutes with the WIAA’s approval), and can report live from 
tournament venues using live game action as a backdrop for the report so long as there is no 
play-by-play commentary.  Hoyt Decl. ¶¶ 17, 19, 59.

Defendants’ Response No. 267:  Disputed as unclear what “reporting purposes” 
refers to.  Additionally, more than two minutes of video is permitted under the WIAA’s current 
media policies as “highlights on other regularly scheduled news or sports broadcasts” without 
WIAA’s permission.  Nero Decl., Ex. 5 at 12 (Video #3).  The constitutionality of any of these 
policies, however, is a question of law.
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Plaintiffs’ Reply No. 267:  Defendants’ objection does not establish a 
material issue of disputed fact.  Further, “testimony in the form of an opinion or inference 
otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by 
the trier of fact.” Fed. R. Evid. 704.  Defendants’ response is otherwise inaccurate.  Defendants 
have misrepresented the WIAA Media Policies Reference Guide, which explicitly states:

Stations or Web sites may use a backdrop of live action for reports 
from a tournament facility provided there is no play-by-play 
commentary and the report is limited to regularly scheduled news 
of sports programs and are no more than two minutes of a program 
which is any length.

Use of film, video, audio, tape, etc. is limited to regularly 
scheduled news, sports programs or Internet site stories, and use on 
such programs is limited to no more than two minutes of a program 
which is any length.

Nero Decl. Ex. 5 at 13, No. 4.

268. Under the WIAA’s policies, newspapers are not even foreclosed from internet 
streaming of games.  Hoyt Decl. ¶¶ 20, 57.

Defendants’ Response No. 268:  Disputed.  A $250 per-game fee is excessive for 
some newspapers and the permission WWWY requires is also conditioned on surrender of work 
product.  Dye Aff., ¶ 17; Dye Aff., Ex. B.

Plaintiffs’ Reply No. 268:  Defendants’ proposed version of the fact is based 
on inadmissible conclusory statements, and therefore is not sufficient to create a material issue of 
disputed fact.  In addition, Defendants’ response does not give rise to a disputed issue of material 
fact.  Defendants do not assert that newspapers are foreclosed from internet streaming of games 
under the WIAA’s policies.

269. Newspapers and other credentialed media are able to transmit games if they 
simply pay the required fee to WWWY.  Hoyt Decl. ¶¶ 20, 57.

Defendants’ Response No. 269:  Disputed.  WWWY additionally requires the 
surrender of work product.  Dye Aff., Ex. B.

Plaintiffs’ Reply No. 269:  Plaintiffs accept Defendants’ amendment to the
proposed finding of fact.  As such, there is no dispute that newspapers and other credentialed 
media are able to transmit games is they simply pay the required fee to WWWY and 
appropriately surrender work product as required.
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270. The access the newspapers are provided permits the thorough coverage which the 
newspaper audience expects.  Hoyt Decl. ¶ 58.

Defendants’ Response No. 270:  Disputed.  The expectation of newspaper 
audiences today are not limited to their print publications but include video coverage of public 
events by Internet streaming.  Flannery Aff., ¶¶ 6-9, 23.

Plaintiffs’ Reply No. 270:  Defendants’ objections do not put into dispute 
this proposed fact, because the cited evidence does not support this version of the fact:  Flannery 
does not testify at all about the expectations of newspaper audiences, instead merely testifying 
about the services his newspaper provides.  Flannery Aff. ¶¶ 6-9, 23.  Further, Flannery has no 
personal knowledge of any newspaper other than The Post-Crescent.  Flannery Aff. ¶¶ 2-3.  
Plaintiffs object to this portion of the Flannery affidavit to the extent it offers opinion, which 
opinions must be disclosed pursuant to Rule 26.  See Fed. R. Civ. P. 26 & Fed. R. Evid. 702.  
Mr. Flannery did not submit an expert report in this matter pursuant to the Order in this case, 
which deadline was in October.  See Dkt. No. 19 & 20 (agreeing to September 14 and October 
16, 2009, expert disclosures).  Accordingly, the Court should disregard this opinion testimony.  
See Fed. R. Civ. P. 37(b).

271. In fact, the WIAA’s restrictions are typical of those placed on the reporting of 
sporting events.  Hoyt Decl. ¶ 55.

Defendants’ Response No. 271:  Disputed as unclear, but immaterial.  The fact 
does not identify whether the sporting events referred to are sponsored by a state actor.

Plaintiffs’ Reply No. 271:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version (including proof that such sporting events are not sponsored by a state 
actor), as required to establish a material issue of disputed fact.  Therefore, this proposed fact 
remains undisputed.  Defendants could have but chose not to rebut Hoyt’s report.

272. Such policies are necessary based both on the availability of space and the need to 
control the conduct of the game.  Hoyt Decl. ¶ 56.

Defendants’ Response No. 272:  Disputed as unclear, but immaterial.  The fact 
does not identify the policies which are allegedly necessary because of space needs or the need to 
control the conduct of a game.  This fact is also disputed to the extent it asserts that WIAA’s 
exclusive contract with WWWY and resulting restrictions on Internet streaming by other 
members of the media are necessary because of space considerations.  Most pressboxes at high 
school sports events can accommodate more than one Internet streaming crew and the vast 
majority of tournament events to which WWWY holds the right to produce are not streamed by 
anyone.  Christopher Decl., ¶ 20; see Second Veldran Aff., ¶ 14 (total number of 2008 events 
WWWY held rights to number in the thousands); Clark Aff., ¶ 18 (134 total events produced in 
2008 pursuant to WWWY contract).

Plaintiffs’ Reply No. 272:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version (including proof that such sporting events are not sponsored by a state 
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actor), as required to establish a material issue of disputed fact.  Therefore, this proposed fact 
remains undisputed.  Defendants could have but chose not to rebut Hoyt’s report.  Defendants’ 
response is otherwise unsupported and fails to give rise to a disputed issue of material fact:  
Defendants’ allegation that “most pressboxes at high school sports events can accommodate 
more than one Internet streaming crew,” is not supported because it is not based on personal 
knowledge of Joel Christopher.

273. It is not typical for a reporter to transmit the entirety of a sporting event over the 
internet in the name of reporting.  Hoyt Decl. ¶ 56.

Defendants’ Response No. 273:  Disputed, but immaterial because First 
Amendment free speech rights and Fourteenth Amendment equal protection rights are 
independent of whether the use of a particular reporting technique or technology is typical.

Plaintiffs’ Reply No. 273:  Defendants’ objection and legal conclusion do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.

274. In virtually all cases, broadcasters and reporters know and respect any exclusive 
rights agreements that are in place for that event.  Hoyt Decl. ¶ 56.

Defendants’ Response No. 274:  Disputed, but immaterial.  The factual basis for 
this conclusion is not disclosed in the Hoyt Declaration.  The fact, however, is immaterial 
because it assumes that exclusive rights agreements are lawful, the central legal question before 
the court.

Plaintiffs’ Reply No. 274:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports their responsive version, as required to establish a material issue 
of disputed fact.  Therefore, this proposed fact remains undisputed.  Further, Defendants’ 
assertion of a lack of a factual basis is disputed.  Hoyt stated the proposed fact was “based on my 
experience.”  Hoyt Decl. ¶ 56.  Hoyt details substantial experience in the areas of journalism, 
mass media, and school athletic events.  Hoyt Decl. ¶¶ 4-10.  Defendants could have but chose 
not to rebut Hoyt’s report.  Further, “testimony in the form of an opinion or inference otherwise 
admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of 
fact.” Fed. R. Evid. 704.  Also, “[t]he expert may testify in terms of opinion or inference and 
give reasons therefor without first testifying to the underlying facts or data.” Fed. R. Evid. 705.

275. WIAA’s media policies apply to all commercial television stations and websites 
using video for newscast or webcast purposes.  Hoyt Decl. ¶ 59.

Defendants’ Response No. 275:  Disputed as unclear.  The WIAA’s media 
policies apply to all credentialed media.  See Nero Decl., Ex. 5 at 1.

Plaintiffs’ Reply No. 275:  Defendants’ response does not give rise to a 
disputed issue of material fact.  Plaintiffs accept Defendants’ statement that the WIAA’s media 
policies apply to all credentialed media.
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276. WWWY’s interest in exclusivity, and the WIAA’s interest in limiting internet 
transmissions of its games, is comparable to a newspaper’s or wire service’s need to protect its 
product from unapproved use on other websites or publications, or, more directly on point, much 
like Major League Baseball’s interest in prohibiting unauthorized use of the broadcast of its 
game without the advance written consent of Major League Baseball, which has itself entered 
into rights agreements related to that content.  Hoyt Decl. ¶ 48.

Defendants’ Response No. 276:  Disputed.  This is not a fact, it is a conclusion 
of law.  The WIAA’s interests, as a state actor engaged in educational activities, are distinct, as a 
matter of law, from a private sports league.

Plaintiffs’ Reply No. 276:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.  Defendants could have but chose not to 
rebut Hoyt’s report.  Further, “testimony in the form of an opinion or inference otherwise 
admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of 
fact.” Fed. R. Evid. 704.

277. It is standard practice in sports organizations, both professional and educational, 
to grant exclusive rights to particular media organizations to increase the value of the rights, and 
thus increase revenue to the organization.  Hoyt Decl. ¶¶ 22-34, 47-48.

Defendants’ Response No. 277:  Disputed, but immaterial.  The supporting 
declarations do not support the assertion that it is a standard practice among educational sports 
organizations generally to grant exclusive media rights.  The practices of professional sports 
organizations are irrelevant and the fact does not distinguish between college and high school, or 
between public and private, educational sports organizations.

Plaintiffs’ Reply No. 277:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.  Defendants could have but chose not to 
rebut Hoyt’s report.  Further, Defendants’ claim that the supporting declaration does not support 
the proposed fact misrepresents the Hoyt Declaration, which specifically states:  “exclusive 
rights agreements…are commonly used by athletic teams, leagues, and organizations.  Such 
agreements are frequently used by public education institutions….”  (Hoyt Decl. ¶ 22); other Big 
Ten universities had policies that allowed for exclusive broadcast rights, so UW adopted that 
policy to (Hoyt Decl. ¶ 23); Western Collegiate Hockey Association awarded exclusive 
television contract (Hoyt Decl. ¶ 25); “The exclusivity of UW’s broadcast rights is similar to that 
of other large public universities.  This is common practice.”  (Hoyt Decl. ¶ 34).

278. Protecting broadcast rights and awarding them on an exclusive basis is clearly a 
major financial underpinning of college sports.  Hoyt Decl. ¶ 23.

Defendants’ Response No. 278:  Undisputed, but immaterial.  See Response 
Nos. 276-77.
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Plaintiffs’ Reply No. 278:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.  Defendants could have but chose not to 
rebut Hoyt’s report.  Plaintiffs also incorporate herein by reference their replies to Defendants’ 
Responses Nos. 276-77.

279. In 1988, when the University of Wisconsin switched from a non-exclusive radio 
agreement, the University estimated its radio broadcast revenue would triple.  Hoyt Decl. ¶ 26; 
Nero Decl. Ex. 6.

Defendants’ Response No. 279:  Disputed.  This is not an expert opinion and the 
fact is not supported by admissible evidence.  The exhibit that is the source of this assertion is 
hearsay.

Plaintiffs’ Reply No. 279:  An expert opinion is “specialized knowledge” 
that “will assist the trier of fact to understand the evidence or to determine a fact in issue” from 
“a witness qualified as an expert by knowledge, skill, experience, training, or education.” Fed. R. 
Evid. 702.  Hoyt’s knowledge of the reasons the University of Wisconsin rejected non-exclusive 
broadcasting agreements assists the trier of fact to determine a fact in issue related to the 
WIAA’s legitimate interest in exclusive contracts.  The facts upon which an expert bases his 
opinion “need not be admissible in evidence in order for the opinion or inference to be 
admitted.” Fed. R. Evid. 703. Moreover, as Dr. Hoyt was a member of the UW Athletic 
Department Committee on Broadcast Exclusivity, tasked with developing and implementing 
policy for exclusive radio broadcasts, he has personal knowledge of the asserted fact.  Hoyt Decl. 
¶ 5.

280. In fact, the University’s radio broadcast revenue has increased from just under 
$100,000 annually in 1988 under a non-exclusive rights policy to $75,000,000 over a twelve-
year period under its exclusive agreement with Learfield Communications.  Hoyt Decl. ¶ 26; 
Nero Decl. Exhs. 8, 12.

Defendants’ Response No. 280:  Disputed.  This is not an expert opinion and the 
fact is not supported by admissible evidence.  The exhibits that are the source of this assertion 
are hearsay.

Plaintiffs’ Reply No. 280:  An expert opinion is “specialized knowledge” 
that “will assist the trier of fact to understand the evidence or to determine a fact in issue” from 
“a witness qualified as an expert by knowledge, skill, experience, training, or education.” Fed. R. 
Evid. 702.  Hoyt’s knowledge of the reasons the University of Wisconsin entered into an 
exclusive agreement assists the trier of fact to determine a fact in issue related to the WIAA’s 
legitimate interest in exclusive contracts.  The facts upon which an expert bases his opinion 
“need not be admissible in evidence in order for the opinion or inference to be admitted.” Fed. R. 
Evid. 703.
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281. In October of 2009, this agreement was amended to include internet streaming of 
University of Wisconsin games.  Hoyt Decl.¶¶ 29-32; Nero Decl. Ex. 17.

Defendants’ Response No. 281:  Disputed.  This is not an expert opinion and the 
fact is not supported by admissible evidence.  The exhibit that is the source of this assertion is 
hearsay.

Plaintiffs’ Reply No. 281:  An expert opinion is “specialized knowledge” 
that “will assist the trier of fact to understand the evidence or to determine a fact in issue” from 
“a witness qualified as an expert by knowledge, skill, experience, training, or education.” Fed. R. 
Evid. 702.  Hoyt’s knowledge of the reasons the University of Wisconsin entered into an 
exclusive agreement assists the trier of fact to determine a fact in issue related to the WIAA’s 
legitimate interest in exclusive contracts.  The facts upon which an expert bases his opinion 
“need not be admissible in evidence in order for the opinion or inference to be admitted.” Fed. R. 
Evid. 703.

282. This increase in revenue is consistent with the experiences of other educational 
institutions—indeed, Learfield alone has rights agreements with over fifty universities and 
conferences.  Hoyt Decl. ¶ 34; Nero Decl. Ex. 13.

Defendants’ Response No. 282:  Disputed, but immaterial.  The first half of the 
assertion – regarding the increase in revenue – is not supported by the citation.  The second half 
of the assertion – regarding Learfield’s other alleged agreements – is not supported by admissible 
evidence.  The exhibit that is the source of this assertion is hearsay.  The fact, in any event, is 
immaterial.  The material question is whether the WIAA, as a state actor, may enter into the 
exclusive contracts that are the focus of this dispute, not whether educational institutions might 
increase their revenue by such contracts.

Plaintiffs’ Reply No. 282:  Defendants’ objections do not put into dispute 
this proposed fact.  Hoyt testified that the UW realized value in an exclusive broadcasting 
contract in that revenue substantially increased as a result.  Hoyt Decl. ¶ 26.  Hoyt further 
testified that “UW’s policies are consistent with other public universities throughout the country 
in that the value of the exclusive broadcast rights is a key component in the business plan for 
athletics…,” the value being the increased revenue earlier described.  Hoyt Decl. ¶ 34.  Further, 
the facts upon which an expert bases his opinion “need not be admissible in evidence in order for 
the opinion or inference to be admitted.” Fed. R. Evid. 703.  “[T]estimony in the form of an 
opinion or inference otherwise admissible is not objectionable because it embraces an ultimate 
issue to be decided by the trier of fact.” Fed. R. Evid. 704.

283. The exclusive licenses used in college sports are comparable to those of the 
WIAA related to internet transmission in that they provide much needed funding.  Hoyt Decl. ¶¶ 
36-42; Clark Aff. ¶¶ 3-10.

Defendants’ Response No. 283:  Disputed.  The assertion is not supported by the 
citation.

Plaintiffs’ Reply No. 283:  Plaintiffs mistakenly omitted a citation to the 
Hoyt Decl. ¶ 35 in support of this proposed fact.  Hoyt states:  “the UW’s exclusive license 
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agreements and those of other universities and conferences are comparable to the exclusive 
license arrangements of the WIAA related to internet transmissions of WIAA Tournament 
events.”  Hoyt Decl. ¶ 35.  Hoyt continues:  “the WIAA’s exclusive rights agreements, in 
particular its agreement with WWWY productions, provides much needed funding for the 
WIAA.”  Hoyt Decl. ¶ 36.  Therefore, the Hoyt Declaration at ¶¶ 35-36 supports the proposed 
fact.  As Defendants do not state their version of the fact or refer to evidence that supports that 
version, as required to establish a material issue of disputed fact, this proposed fact remains 
undisputed.

284. The value of these rights rests primarily in exclusivity; stations and networks are 
willing to make investments in their coverage in order to enhance the value of their exclusive 
rights payments.  Hoyt Decl. ¶ 40.

Defendants’ Response No. 284:  Disputed.  A media company may make 
investments to increase its ability to use Internet reporting techniques and technologies without 
expecting or demanding exclusivity.  Dye Aff., ¶ 20.

Plaintiffs’ Reply No. 284:  Defendants’ objections do not put into dispute 
this proposed fact, as this fact is based upon speculative, conclusory and self-serving statements 
that are inadmissible.  Further, whether a media company expects exclusivity is not material to 
the value of the exclusive rights to the WIAA, which is the subject of the proposed fact.
Plaintiffs object to this portion of the Dye affidavit to the extent it offers opinion, which opinions 
must be disclosed pursuant to Rule 26.  See Fed. R. Civ. P. 26 & Fed. R. Evid. 702.  Mr. Dye did 
not submit an expert report in this matter pursuant to the Order in this case, which deadline was 
in October.  See Dkt. No. 19 & 20 (agreeing to September 14 and October 16, 2009, expert 
disclosures).  Accordingly, the Court should disregard this opinion testimony.  See Fed. R. Civ. 
P. 37(b).

285. Without exclusive contracts, this revenue stream would all but disappear.  Hoyt 
Decl. ¶ 40.

Defendants’ Response No. 285:  Undisputed, but immaterial.  The material 
question is whether the exclusive contracts at issue are constitutional.

Plaintiffs’ Reply No. 285:  Defendants’ objections and legal conclusions do 
not put into dispute this proposed fact, and Defendants do not state their version of the fact or 
refer to evidence that supports that version, as required to establish a material issue of disputed 
fact.  Therefore, this proposed fact remains undisputed.  Defendants could have but chose not to 
rebut Hoyt’s report.

286. The contract between the WIAA and WWWY has enhanced public access to 
WIAA events and helps fulfill one of the WIAA’s stated objectives, to promote opportunities for 
member schools’ participation.  Hoyt Decl. ¶ 46; Nero Decl. Ex. 2 at 14.

Defendants’ Response No. 286:  Disputed as inadmissible.  Professor Hoyt has 
not disclosed facts to support the conclusion that public access has actually been enhanced 
because of the contract.
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Plaintiffs’ Reply No. 286:  Defendants’ objections do not put into dispute 
this proposed fact, and Defendants do not state their version of the fact or refer to evidence that 
supports that version, as required to establish a material issue of disputed fact.  Therefore, this 
proposed fact remains undisputed.  Further, “the expert may testify in terms of opinion or 
inference and give reasons therefor without first testifying to the underlying facts or data.” Fed. 
R. Evid. 705.

287. The WWWY exclusive license agreement provides expanded exposure for less 
visible sports.  Hoyt Decl. ¶¶ 45-48; Clark Decl. ¶¶ 5-8.

Defendants’ Response No. 287:  Disputed.  The WWWY exclusive license 
agreement does not require WWWY to produce any events, directly or through an affiliate, 
Chickering Aff., Ex. D at II (WWWY Contract identifying production “goals”), and it is 
speculative to assert that more events are produced because of the agreement than would be 
produced without it.

Plaintiffs’ Reply No. 287:  Plaintiffs do not dispute that the WWWY 
contract with the WIAA refers to “production goals,” but this fact does not put into dispute 
Plaintiffs’ proposed fact no. 287.  Defendants have not proffered any evidence to dispute the 
expanded exposure of WIAA events provided by WWWY as testified in Clark Aff. ¶¶ 5-8.

288. Were the contract on a non-exclusive basis, it is unlikely these sports would be 
made available to the non-attending public.  Hoyt Decl. ¶ 47.

Defendants’ Response No. 288:  Disputed as speculative.

Plaintiffs’ Reply No. 288:  Defendants’ objections do not put into dispute 
this proposed fact.  “[T]estimony in the form of an opinion or inference otherwise admissible is 
not objectionable because it embraces an ultimate issue to be decided by the trier of fact.” Fed.
R. Evid. 704.  The facts upon which an expert bases his opinion “need not be admissible in 
evidence in order for the opinion or inference to be admitted.” Fed. R. Evid. 703.

289. Without the economic protection provided by exclusivity, it is unlikely a rights 
holder would invest in and commit to the equipment and facilities necessary to produce this 
number of tournament events, in particular for those sports that do not normally command 
significant public attention.  Hoyt Decl. ¶¶ 47-48. 

Defendants’ Response No. 289:  Disputed.  A media company may invest in 
increasing its use of Internet streaming without seeking exclusivity, Dye Aff., ¶ 20, and 
immaterial because without exclusivity there is no “rights holder.”

Plaintiffs’ Reply No. 289:  Defendants’ objections do not put into dispute 
this proposed fact.  This fact is based upon speculative, conclusory and self-serving statements 
that are inadmissible.  Further, whether a media company expects exclusivity is not material to 
the value of the exclusive rights to the WIAA, which is the subject of the proposed fact.  
Plaintiffs object to this portion of the Dye affidavit to the extent it offers opinion, which opinions 
must be disclosed pursuant to Rule 26.  See Fed. R. Civ. P. 26 & Fed. R. Evid. 702.  Mr. Dye
did not submit an expert report in this matter pursuant to the Order in this case, which deadline 
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was in October.  See Dkt. No. 19 & 20 (agreeing to September 14 and October 16, 2009, expert 
disclosures).  Accordingly, the Court should disregard this opinion testimony.  See Fed. R. Civ. 
P. 37(b).

290. Gannett claims that WIAA events are “designated or limited public forums for the 
purpose of reporting” on WIAA events.  Nero Decl. Ex. 18, Resp. to Interrog. No. 9 at 10.

Defendants’ Response No. 290:  Undisputed.
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Dated this 22nd day of February, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/John S. Skilton
John S. Skilton
jskilton@perkinscoie.com
Sarah C. Walkenhorst
swalkenhorst@perkinscoie.com
Jeff J. Bowen
jbowen@perkinscoie.com
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone:  (608) 663-7460
Facsimile:  (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone:  (715)344-0890
Facsimile:  (715)344-1012

MAWICKE & GOISMAN S.C.

Jennifer S. Walther
jwalther@dmgr.com
1509 North Prospect Avenue
Milwaukee, WI 53202
Tel:  (414) 224-0600
Fax:  (414) 224-9359

Attorney for the Plaintiffs Wisconsin 
Interscholastic Athletic Association
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