
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION,  

Plaintiff, 

 and 

AMERICAN-HIFI, INC., a/k/a When We Were 
Young (WWWY), WKOW TELEVISION, INC., 
WAOW-WYOW TELEVISION, INC., WXOW-
WQOW TELEVISION, INC., FOX SPORTS NET 
NORTH, LLC, VISUAL IMAGE PHOTOGRAPHY, 
INC., 

Plaintiffs pursuant to Wis. Stats. 
§ 803.03, 

v. 

GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC. (WNA), 

Defendants. 
 

Case No. 09-CV-155 

 
 

 
NOTICE OF REMOVAL BY DEFENDANTS  

 

Pursuant to 28 U.S.C. §§ 1331, 1441, and 1446, Defendants Gannett Co., Inc. (Gannett) 

and Wisconsin Newspaper Association, Inc. (WNA), file this Notice of Removal to remove this 

civil action from the Circuit Court of Portage County, Wisconsin, where it was filed as Civil 

Action No. 08-CV-629, to the United States District Court for the Western District of Wisconsin, 

and state as follows: 

The action underlying this notice is a complaint for a declaratory judgment whereby 

Plaintiff Wisconsin Interscholastic Athletic Association (WIAA) seeks a declaration of 

“exclusive ownership rights” in high school athletic tournaments it alleges to organize, supervise 
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and sponsor.  WIAA has additionally joined as necessary parties certain contractual parties to 

which WIAA alleges it “granted” exclusive production and distribution rights to recordings or 

broadcasts of these tournaments. 

Removal is appropriate in this case because Plaintiff’s right to relief under state law—a 

declaration of ownership rights in depictions of sporting events created by third parties—is 

preempted by the Copyright Act of 1976, 17 U.S.C. §§ 101 et seq. (Copyright Act). 

SUBJECT MATTER JURISDICTION 

1. Plaintiff’s Complaint is properly removable to federal court because it seeks a 

declaratory judgment based on a “substantial, disputed question of federal law” and the action 

could have been commenced in federal court.  See 28 U.S.C. § 1441(a); Franchise Tax Bd. of 

Cal. v. Constr. Laborers Vacation Trust for So. Cal., 463 U.S. 1, 13, 19 (1983) (citations 

omitted).   

2. Where a complaint is based on federal law, but fails to state a federal cause of 

action only through artful pleading, removal is nonetheless appropriate.  See Franchise Tax Bd., 

463 U.S. at 13; Mattel v. Bryant, 441 F. Supp. 2d 1081, 1092 n. 12 (C.D. Cal. 2005) (“under the 

artful pleading rule a plaintiff may not defeat removal by omitting to plead necessary federal 

questions in a complaint”) (citations omitted). 

3. The Copyright Act completely preempts all state law relief, whether legal or 

equitable, for claims involving rights “that are equivalent to any of the exclusive rights within the 

general scope of copyright” for subject matter within the Copyright Act.  17 U.S.C. § 301 

(preempting state law claims for works created after January 1, 1978); Mattel, 441 F. Supp. 2d at 

1092.  One of Congress’ purposes in preempting all state law claims in subject matter falling 

within the scope of the Copyright Act “is to prevent states from giving special protection to 
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works of authorship that Congress has decided should be in the public domain.” ProCD, Inc. v. 

Zeidenberg, 86 F.3d 1447, 1453 (7th Cir. 1996). 

4. Purported state-law claims completely preempted by the Copyright Act are 

considered as arising under federal law from their inception.  See Franchise Tax Bd. of Cal. v. 

Constr. Laborers Vacation Trust for So. Cal., 463 U.S. 1, 24 (1983). 

5. Broadcasts and other depictions of athletic events are within the subject matter 

protected by the Copyright Act.  See Nat’l Basketball Assoc. v. SportsTeam Analysis and 

Tracking Systems, Inc., 105 F.3d 841, 847-48 (2d Cir. 1997).  And the question of whether the 

athletic competition itself is protected by copyright arises under federal law.  Id. at 846-47. 

6. The exclusive rights covered by the Copyright Act are the right to reproduce, 

prepare derivative works, distribute copies, and perform the copyrighted work.  17 U.S.C. § 106; 

see also Allied Artists Pictures Corp. v. Rhodes, 496 F. Supp. 408, 443 (S.D. Ohio 1980) 

(discussing House of Rep. committee notes and treatise to conclude Copyright Act extends to 

prohibitions of reproduction, performance, distribution and display of covered works).  

7. Claims arising under the Copyright Act should not be confused with contract 

claims.  Through the Copyright Act, Congress created exclusive rights enforceable against the 

world.  ProCD, 86 F.3d at 1454.  Enforcement of these rights sounds in federal copyright law.  

See id.  Contract claims, on the other hand, are generally binding only on the parties to the 

contract; strangers not in privity may do as they will.  Id.   

8. WIAA states that it is a voluntary association of Wisconsin high schools which 

organizes, supervises and sponsors the athletic tournaments of its member schools.  Complaint, 

¶¶ 1, 12.  WIAA further states that it has “granted” media rights consisting of production, 
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broadcast, telecast, photography and distribution to the plaintiffs joined as necessary parties in 

the action.  Complaint, ¶¶ 2-4, 8-11. 

9. WIAA, though artfully avoiding the use of terms of art under copyright law, is 

seeking a declaration of ownership rights in a subject matter within the scope of the Copyright 

Act – the exclusive right to broadcast or otherwise depict athletic events.  The rights asserted by 

WIAA are clearly “equivalent” to the rights of reproduction, performance, distribution or display 

defined by the Copyright Act.  The WIAA alleges that its rights are “exclusive ownership rights” 

that entitle it to “control the transmission, internet [sic] stream, photo, image, film, videotape, 

audiotape, writing, drawing or other depiction or description of any game, game action, game 

information, or any commercial used [sic]” of athletic events it sponsors.  Complaint, ¶¶ 13, 16. 

10. WIAA’s allegation that The Post-Crescent newspaper violated its rights when it 

streamed a tournament game without “permission” and despite having been given “notice” of 

WIAA’s “exclusive ownership rights” is nothing more than an artfully pleaded allegation of 

copyright infringement.  Complaint, ¶¶ 13-14.  This allegation is the basis for WIAA’s choice of 

venue.  Complaint, ¶ 14.  It is clear from the face of the Complaint that WIAA seeks a 

declaration of extracontractual “exclusive ownership rights” valid against the world.   

11. WIAA’s rights to control depictions of athletic events as pleaded in this 

Complaint, if any such rights exist, sound in federal copyright law.  In fact, WIAA neither cites 

nor pleads any state law basis for its purported extracontractual and “exclusive” rights. 

12. For this reason, Plaintiff’s Complaint necessarily raises federal questions that are 

actually disputed and substantial.  Accordingly, removal is proper under federal law since this is 

a civil action brought in state court over which the federal court has original jurisdiction based on 

the existence of a substantial federal question.  See 28 U.S.C. § 1331; see id. § 1441. 



 5  

THE OTHER REMOVAL PREREQUISITES HAVE BEEN SATISFIED 

13. The prerequisites for removal under 28 U.S.C. § 1441 have been met. 

14. This Notice of Removal is timely filed pursuant to 28 U.S.C. § 1446(b) in that it 

is being filed within thirty (30) days after the first receipt by a defendant of a copy of the 

Complaint.  Gannett and WNA received constructive knowledge of the Complaint on February 

23, 2009.  On that date, their attorneys received an electronic copy of the Complaint from 

Plaintiff’s counsel.   

15. Plaintiff executed service of the Complaint on both defendants on February 25, 

2009.  A copy of the Complaint is attached.  (Exhibit A) 

16. Both defendants, Gannett and WNA, consent to the removal of this action.   

17. Pursuant to 28 U.S.C. § 1446(d), a copy of this removal petition is being served 

on all counsel of record and the clerk of the Circuit Court of the State of Wisconsin, in and for 

Portage County.  (Exhibit B) 

18. Removal to the United States District Court for the Western District of Wisconsin 

is appropriate because this action is being removed from the Circuit Court of Portage County, 

Wisconsin, which is located within the Western District of Wisconsin. 

19. By removing this action to this Court, neither Gannett nor WNA waive any 

defense available to it. 

20. If any question arises as to the propriety of the removal of this action, Gannett and 

WNA request the opportunity to present a brief and oral argument in support of their position 

that this case is removable. 

WHEREFORE, the defendants Gannett and WNA remove this action from the Circuit 

Court of Portage County, Wisconsin, to the United States District Court for the Western District 
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of Wisconsin, and request that no further proceedings be had in the Portage County Circuit 

Court. 

 

Dated this 17th day of March, 2009. 

 
 

s/ 
Robert J. Dreps, State Bar No. 1006643 
Monica Santa Maria, State Bar No. 1056390 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION,  

Plaintiff, 

 and 

AMERICAN-HIFI, INC., a/k/a When We Were 
Young (WWWY), WKOW TELEVISION, INC., 
WAOW-WYOW TELEVISION, INC., WXOW-
WQOW TELEVISION, INC., FOX SPORTS NET 
NORTH, LLC, VISUAL IMAGE PHOTOGRAPHY, 
INC., 

Plaintiffs pursuant to Wis. Stats. 
§ 803.03, 

v. 

GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC. (WNA), 

Defendants. 
 

Case No. 09-CV-155 

 
 

 
CERTIFICATE OF SERVICE 

 

I hereby certify that on March 17, 2009, I caused copies of the NOTICE OF REMOVAL 

BY DEFENDANTS to be served on the following via first class mail, postage prepaid: 

Gerald M. O’Brien 
Anderson O’Brien Bertz Skrenes & Golla 
1257 Main Street 
P.O. Box 228 
Stevens Point, WI  54481-0228 
Attorneys for Plaintiff Wisconsin Interscholastic Athletic Association 

American-HIFI, Inc. 
a/k/a When We Were Young (WWWY) 
501 Moravian Valley Road 
Waunakee, WI  53597 
Plaintiff 
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WKOW Television, Inc. 
5727 Tokay Blvd. 
Madison, WI  53719  
Plaintiff 

WAOW-WYOW Television, Inc. 
1908 Grand Avenue 
Wausau, WI  54403  
Plaintiff 

WXOW-WQOW Television, Inc. 
3705 County Highway 25 
LaCrescent, MN  55947  
Plaintiff 

Fox Sports Net North LLC 
10201 West Pico Blvd. 
Building 103, Room 3152 
Los Angeles, CA  90064  
Plaintiff 

Visual Image Photography, Inc. 
W63 N582 Hanover Avenue 
Cedarburg, WI  53012  
Plaintiff 

Dated this 17th  day of March, 2009. 

 
 

s/ 
Robert J. Dreps, State Bar No. 1006643 
Monica Santa Maria, State Bar No. 1056390 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
 

 
3641395_1  





IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION,  

Plaintiff, 

 and 

AMERICAN-HIFI, INC., a/k/a When We Were 
Young (WWWY), WKOW TELEVISION, INC., 
WAOW-WYOW TELEVISION, INC., WXOW-
WQOW TELEVISION, INC., FOX SPORTS NET 
NORTH, LLC, VISUAL IMAGE PHOTOGRAPHY, 
INC., 

Plaintiffs pursuant to Wis. Stats. 
§ 803.03, 

v. 

GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 

Case No. 09-CV-155 

 

 
DEFENDANTS’ ANSWER, DEFENSES 

AND COUNTERCLAIM 
 

Defendants, Gannett Co., Inc. and Wisconsin Newspaper Association, Inc. (“WNA”), by 

their attorneys, Godfrey & Kahn, S.C., answer the complaint of Wisconsin Interscholastic 

Athletic Association (“WIAA”), paragraph-by-paragraph, assert their defenses, and counterclaim 

against WIAA as follows: 

ANSWER 

1. Admit the allegations of paragraph 1 and affirmatively allege, on information and 

belief, that WIAA also includes junior high schools and middle schools in its voluntary 

association. 
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2. Deny having knowledge or information sufficient to form a belief as to the truth 

of the allegations contained in the first sentence of paragraph 2 and affirmatively allege that the 

second sentence of paragraph 2 contains legal conclusions to which no response is required. 

3. Deny having knowledge or information sufficient to form a belief as to the truth 

of the allegations contained in the first sentence of paragraph 3 and affirmatively allege that the 

second sentence of paragraph 3 contains legal conclusions to which no response is required. 

4. Deny having knowledge or information sufficient to form a belief as to the truth 

of the allegations contained in the first sentence of paragraph 4 and affirmatively allege that the 

second sentence of paragraph 4 contains legal conclusions to which no response is required. 

5. Answering paragraph 5, admit that Gannett Co., Inc. is a Delaware corporation 

that has its principal place of business at 7950 Jones Branch Drive, McLean, VA 22107, 

affirmatively allege that The Post-Crescent, a daily newspaper published in Appleton, Wisconsin 

is a division of Gannett Satellite Information Network, Inc. which, in turn, is a wholly-owned 

subsidiary of Gannett Co., Inc. (collectively “Gannett”) and, incorporating that affirmative 

allegation, admit the remaining allegations of paragraph 5. 

6. Admit the allegations of paragraph 6 except WNA’s business address, which is 

1901 Fish Hatchery Road, P.O. Box 259837, Madison, WI  53725-9837. 

7. Answering paragraph 7, admit that Gannett publishes a daily newspaper, The 

Post-Crescent, from offices located at 306 West Walnut Avenue, in Appleton, Wisconsin 54911. 

8. Admit the allegations of paragraph 8 and deny that WIAA has the authority to 

grant the exclusive rights included in that agreement. 

9. Admit the allegations of paragraph 9 and deny that WIAA has the authority to 

grant the exclusive rights included in that agreement. 
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10. Admit the allegations of paragraph 10 and deny that WIAA has the authority to 

grant the exclusive rights included in that agreement. 

11. Admit the allegations of paragraph 11 and deny that WIAA has the authority to 

grant the exclusive rights included in that agreement. 

12. Admit the allegations contained in the first sentence of paragraph 12, on 

information and belief, and deny the allegations contained in the second sentence of paragraph 

12. 

13. Answering paragraph 13, admit that WIAA’s media guide is available to 

Wisconsin news media and that WIAA has claimed “exclusive ownership rights” over high 

school athletic tournament events both in the media guide and in meetings with selected 

journalists, and deny the remaining allegations of paragraph 13. 

14. Admit the allegations contained in the first sentence of paragraph 14, 

affirmatively allege that The Post-Crescent reported the November 8, 2008 football game by 

Internet streaming without objection by the host school, and further allege that the remaining 

sentences of paragraph 14 state legal conclusions to which no response is required. 

15. Deny the allegations contained in the first sentence of paragraph 15 and 

affirmatively allege that the football tournament game was a government-sponsored public event 

to which the public and the news media, generally, were invited, deny having knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations contained in 

paragraph 15, and affirmatively allege that The Post-Crescent produced the only live-stream 

video or web-cast coverage of the November 8, 2008 game. 

16. Deny that WIAA is entitled to the declaration it seeks. 
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SEPARATE AND ADDITIONAL DEFENSES 

For their additional defenses, Gannett and WNA (collectively, “Newspapers”) 

incorporate by reference their responses and affirmative allegations in paragraphs 1-16 above 

and, without conceding that they have the burden of proof as to any of these, further state and 

allege as follows: 

1. WIAA’s complaint fails to state a claim upon which relief can be granted under 

state law.  The federal courts have exclusive jurisdiction under the Copyright Act of 1976, 17 

U.S.C. §§ 101 et seq., (Copyright Act) over WIAA’s claim of “exclusive ownership rights” 

concerning high school athletic tournament events and its claimed right to “control the 

transmission, internet stream, photo, image, film, videotape, audiotape, writing, drawing or other 

depiction or description of any game, game action, game information, or any commercial used 

[sic]” of athletic events that WIAA sponsors. 

2. The declaratory relief WIAA seeks in this action is pre-empted by the Copyright 

Act. 

3. The declaration WIAA seeks in this action is barred by the Copyright Act and, 

because WIAA is a state actor, by the First and Fourteenth Amendments to the United States 

Constitution as well. 

COUNTERCLAIM 
 

For their counterclaim against WIAA, Newspapers allege as follows: 

Introduction 

1. Newspapers assert this counterclaim against WIAA under 42 U.S.C. § 1983, the 

Copyright Act and 28 U.S.C. § 2201 to redress by prospective declaratory and injunctive relief 

the deprivation, under color of state law, of rights guaranteed them by the Copyright Act and by 

the First and Fourteenth Amendments to the United States Constitution.  Newspapers seek equal 
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access to cover and report, using the technology and methods of their choosing, high school 

athletic tournament events sponsored by WIAA that are open to the public and the news media in 

general. 

2. WIAA’s practice of granting exclusive and preferential rights to report 

tournament events by contract with selected private companies, while relegating Newspapers to 

an inherently inferior position, violates the rights secured to Newspapers by the First and 

Fourteenth Amendments to the United States Constitution. 

3. WIAA’s claim of ownership rights in any transmission, Internet stream, photo, 

image, film, videotape, audiotape, writing, drawing or other depiction or description of any 

game, game action, game information, or any commercial use of the same of an athletic event 

that it sponsors, violates Newspapers’ rights under the Copyright Act 

Jurisdiction and Venue 

4. Newspapers’ counterclaims for declaratory and injunctive relief arise under the 

First and Fourteenth Amendments to the United States Constitution, the Civil Rights Act, 42 

U.S.C. § 1983 et. seq., the Copyright Act and 28 U.S.C. § 2201 (declaratory judgments).  This 

Court has subject matter jurisdiction over this action under 28 U.S.C. § 1331 (federal question).  

Jurisdiction for declaratory relief is proper under 28 U.S.C. § 2201.  WIAA is subject to personal 

jurisdiction in this judicial district. 

5. Venue is proper in this judicial district under 28 U.S.C. § 1391(b) because a 

substantial part of the events giving rise to the Newspapers’ counterclaim occurred in this 

judicial district. 
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Parties 

6. WNA is the world’s oldest press association, established in 1853, and currently 

has 253 members.  WNA’s membership includes 35 daily newspapers, with the remainder 

publishing on a weekly or bi-weekly schedule. 

7. WNA members have covered Wisconsin high school sports from their inception.  

Currently, WNA members strive to report, in some fashion, all interscholastic high school 

competitions occurring in this state. 

8. Nearly all WNA members also report on high school athletic competitions over 

the Internet, to provide more in-depth coverage than they can provide in print.  WNA members 

use their Web sites to show visitors additional photographs of high school athletic events and 

some utilize Internet streaming to provide the public video images, including whole 

competitions, on a live or delayed basis. 

9. Gannett is a leading international news and information company that publishes 

85 daily newspapers, including USA Today, and nearly 900 non-daily publications across the 

United States.  Gannett also operates 23 television stations in the U.S. and, through all of these 

properties, has a substantial Internet audience. 

10. Gannett publishes ten daily newspapers in Wisconsin:   

 The Post-Crescent (Appleton) The Sheboygan Press 
 The Reporter (Fond du Lac) Wausau Daily Herald 
 Herald Times Reporter (Manitowoc) Stevens Point Journal 
 Oshkosh Northwestern Daily Tribune (Wisconsin Rapids) 
 Green Bay Press-Gazette Marshfield News-Herald 
  
and 19 non-daily publications that contain editorial content, which may include high school 

sports photographs, results or coverage. 
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11. Each of Gannett’s daily newspapers in Wisconsin operates a Web site and reports 

on high school sports throughout its coverage area both in print and over the Internet. 

12. WIAA is a voluntary unincorporated association made up of high schools in the 

State of Wisconsin, with its principal place of business at 5516 Vern Holmes Drive, Stevens 

Point, Wisconsin 54481, as alleged in paragraph 1 of its complaint. 

FACTS COMMON TO ALL COUNTS 

WIAA’s Entwinement With Public Schools 

13. WIAA’s stated purpose includes promoting uniformity of standards in 

interscholastic athletic competition and emphasizing the role of interscholastic athletics in a 

student’s total educational process.  WIAA self-describes its sporting competitions as 

“education-based, interscholastic events,”  WIAA Senior High Handbook at 48 (2008-09), that 

are “regulated and administered by the WIAA for the benefit of WI public school districts,”  

WIAA IRS Form 990 (2006-07) at 28. 

14. WIAA is pervasively entwined with public actors, institutions and policies. 

15. WIAA’s 503 Wisconsin high school members include every public senior high 

school in the state.  Public high schools comprise the vast majority of WIAA’s members and 

public high school students comprise the vast majority of the athletes competing at WIAA-

sponsored events. 

16. WIAA is predominantly controlled by public school employees.  Currently, ten of 

the eleven members of the Board of Control (Board), in whom WIAA’s management is vested, 

are public school employees. 

17. WIAA’s activities are not authorized by statute and it operates independently of 

the Wisconsin Department of Public Instruction (DPI), the state agency responsible for public 

education.  WIAA and DPI issue joint guidelines on athletics, and WIAA makes a liaison 



 8  

representative available to DPI, but DPI neither asserts nor exercises any control over WIAA’s 

activities. 

18. A member school that violates WIAA rules or regulations governing 

interscholastic athletics may be expelled, suspended, put on probation, denied participation in 

WIAA tournaments, or may be fined or face forfeiture of contests won by the school or by an 

individual student of that school.   

19. Because of the breadth of WIAA’s membership, the threat of expulsion, 

suspension or probation is effectively a threat to end a school’s opportunity to engage in 

interscholastic competitions in all WIAA-recognized sports. 

20. WIAA does not own the facilities at which WIAA-sponsored athletic events 

occur.  Most WIAA-sponsored competitions are held at a participating school’s facilities, nearly 

all of which were built and are maintained with public funds.  WIAA-sponsored competitions are 

open generally to the public and the news media, whether they are held at a participating 

school’s facility or one leased by the WIAA. 

21. The public school districts purposefully and intentionally choose to construct 

press boxes and other designated news facilities for the purpose of encouraging news coverage of 

WIAA-sponsored athletic events.  Newspaper coverage of high school sports is of long-standing 

tradition throughout Wisconsin.   

22. WIAA controls access to the designated news facilities and vantage points at the 

host schools and leased facilities at which tournament events occur through credentialing 

requirements.  WIAA instructs host schools and leased facilities not to admit news media during 

tournament events without WIAA’s consent.   
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23. More than 90% of WIAA’s annual budget comes from dues paid by member 

schools and gate receipts from athletic tournament competitions.   

24. WIAA has entered contracts with selected media companies for the purpose of 

granting self-described “exclusive rights” to generate and distribute depictions of tournament 

events.  See Complaint, exhibits C-F. 

WIAA Restricts Photography 

25. WIAA’s Media Guide prohibits any sales of photographs, digital image files, 

videotape or film taken at tournament finals, without WIAA’s written consent.  See Complaint, 

exhibit G.  This prohibition is not limited to credentialed news photographers. 

26. According to its Media Guide, WIAA charges a fee of $100, per tournament, for a 

license authorizing the sale of photographs taken at regional and sectional tournament events.  Id. 

27. WIAA has entered an “exclusive rights” contract with Visual Image Photography, 

Inc. (VIP) granting that company favored access and coverage rights at athletic tournament 

events.  See Complaint, exhibit F.  That contract purports to guarantee VIP “‘exclusivity’ with 

regard to the sale of any products using images from Covered Events, whether captured by VIP 

or not.”  Covered Events under the VIP contract include regional and sectional tournament 

events sponsored by WIAA, as well as finals, for 12 girls sports and 14 boys sports.  Id. 

28. WIAA’s contract prohibits VIP from taking any “action that would reflect 

adversely on or injure the reputation of the WIAA” and requires that VIP, at WIAA’s direction, 

“shall immediately withdraw from public sale/distribution all products containing objectionable 

content.”  Id. 

29. Newspapers were given neither notice nor an opportunity to bid or negotiate for 

the exclusive rights WIAA awarded to VIP.   
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30. A dispute arose in February 2007 between WIAA and Newspapers because the 

exclusive rights WIAA purported to grant VIP conflict with WIAA’s historical and long-

standing practice of affording all news media photographers equal access to tournament events 

and the practice of some WNA members to sell photographs taken at tournament events.   

31. In response to WNA’s objection to WIAA’s exclusive rights contract with VIP, 

WIAA decided in August 2007 not to enforce its rules prohibiting WNA members from selling 

photographs taken at tournament events.  However, WIAA continues to grant VIP preferential 

access to tournament events and WIAA’s exclusive rights policies with respect to photography 

sales remain part of its Media Guide and the credentials issued to journalists at tournament 

events. 

32. WIAA’s exclusive rights policies and its threat to withhold credentials have 

deterred some WNA members from selling photographs taken at tournament events.   

WIAA Restricts Internet Streaming 

33. WIAA has contracted to provide American-HiFi, Inc., dba When We Were 

Young Productions (WWWY) “the exclusive right to produce, sell, and distribute all WIAA 

tournament series” events by Internet based video on demand (web streaming), DSL/Broadband 

based video on demand, Cable based video on demand, Satellite based video on demand, Cable 

(live or delayed), Satellite (live or delayed), Network (live or delayed) or Physical Media, subject 

only to WIAA’s pre-existing contracts for television broadcasts.  See Complaint, exhibit C. 

34. According to WIAA’s Media Guide, WWWY has been given the unfettered 

discretion to decide whether and under what circumstances Newspapers may use Internet 

streaming or other restricted technologies to report tournament events:  “All permissions granted, 

policies enforced and fees required will be at the sole discretion of the rights holder.  Detailed 



 11  

information regarding policies and fees are available upon request from When We Were Young 

Productions (608) 849-3200 ext. 225.” 

35. Based on its contract with WIAA, WWWY currently charges a fee of $250 per 

game for a live or delayed single-camera Internet stream, and $1,500 per game for a multi-

camera live or delayed Internet stream, and requires that the licensee surrender its work product 

to WWWY for sale to the public.  The rights fee is payable to WWWY, which also offers to 

remit to the licensee 20% of the proceeds from WWWY’s sales of the licensee’s work product. 

36. Contrary to its policies on Internet streaming, WIAA allows any number of radio 

broadcasters to report a tournament event using that technology, charging each a fee of $50 per 

game for preliminary rounds and $100 per game for tournament finals, whether or not the radio 

report also is streamed over the Internet. 

37. There are no physical or technological constraints that would prevent WIAA from 

treating those who wish to report tournament events by Internet streaming the same as it treats 

those who report by radio broadcast. 

38. Newspapers were given neither notice nor an opportunity to bid or negotiate for 

the exclusive rights WIAA awarded to WWWY.   

39. Without objection by the host schools, The Post-Crescent reported the following 

WIAA-sponsored football tournament games by live Internet streaming: 

• October 28, 2008, Green Bay Preble High School v. Appleton 
North High School, at Appleton North High School; 

• October 28, 2008, New London High School v. Waupaca High 
School, at Waupaca High School; 

• November 1, 2008, Appleton North High School v. Bay Port 
High School, at Bay Port High School; and 

• November 8, 2008, Appleton North High School v. Stevens 
Point Area High School, at Stevens Point Area High School 
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On information and belief, WWWY did not report any of these contests by live or delayed 

Internet streaming, or by any other method. 

40. Gannett’s newspapers were refused permission to report the following football 

tournament games by live Internet streaming: 

• November 1, 2008, Port Washington High School v. West 
DePere High School, at West DePere High School; 

• November 1, 2008, Oshkosh North High School v. Kimberly 
High School, at University of Wisconsin-Oshkosh; 

• November 1, 2008, Oshkosh West High School v. Hartland 
Arrowhead High School, at University of Wisconsin-Oshkosh; 

• November 8, 2008, Kaukauna High School v. Kimberly High 
School, at Kimberly High School 

On information and belief, WWWY did not report any of these contests by live or delayed 

Internet streaming, or by any other method. 

41. Following its report of the November 8, 2008 football game between Appleton 

North High School and Stevens Point Area High School, WWWY contacted the editor of The 

Post-Crescent, accused the newspaper of “copyright infringement,” and demanded that the 

newspaper remove the game from its Web site, where it had been made available for viewing 

live and on a delayed basis.  WWWY further demanded that The Post-Crescent pay WWWY a 

fee of $1,500 (later reduced to $250) for reporting the game by live Internet streaming, and that 

the newspaper surrender to WWWY a DVD copy of its report of the game to permit WWWY to 

offer the DVD for sale to the public.  The Post-Crescent refused WWWY’s demands. 

42. Following the November 8, 2008 football game report by The Post-Crescent, 

WIAA has instructed all host schools and leased facilities to refuse permission to any news 

media that seek to report tournament events by live or delayed Internet streaming without 

WWWY’s consent.   
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43. WIAA’s exclusive rights policies have prevented Newspapers from using Internet 

streaming technology to report tournament events, and thereby limited public access to these 

events. 

WIAA Restricts Internet Reporting 

44. WIAA claims ownership of any “writing … or other depiction or description of 

any game … that it sponsors,” as well as “the right to grant exclusive rights to others … for 

tournament events that it sponsors.”  Complaint, ¶ 16. 

45. To date, WIAA has not attempted to grant anyone the exclusive right to write 

about tournament events that its sponsors.  WIAA has, however, attempted to restrict and censor 

written reports of tournament events (live blogging) by WNA members over the Internet.   

46. WIAA contends that WNA members in Milwaukee and Madison violated 

WIAA’s exclusive rights contracts and the policies stated in its Media Guide by live blogging 

during football championship games last fall.  WIAA responded by invoicing those newspapers 

for payment of license fees but, on information and belief, the newspapers have not paid those 

invoices. 

47. WIAA has not provided any guidance or written standards to assist Newspapers 

or other news media to determine when live, written reports of tournament events over the 

Internet cross WIAA’s threshold and are claimed to violate its exclusive rights contracts. 

48. WIAA’s policies and practices concerning live blogging have deterred some of 

WNA’s members from exercising their rights under the First and Fourteenth Amendments, and 

the Copyright Act, to use this method of reporting on tournament events. 
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Count 1 – Freedom of the Press 
U.S. Const. amend. I and 42 U.S.C. § 1983 

49. Newspapers restate and incorporate by reference paragraphs 1-48. 

50. WIAA’s sponsorship and control of high school athletic tournament events in 

Wisconsin is dependent upon the absolute cooperation of the public school system.  WIAA is so 

pervasively entwined with public actors, institutions and policies that it is a state actor under 42 

U.S.C. § 1983. 

51. WIAA’s actions under color of state law, including without limitation the 

establishment of a system of discriminatory media access to report on high school tournament 

competitions that are open generally to the public, deprive newspapers of their First Amendment 

rights to freedom from prior restraint and to equal access to public events. 

52. WIAA has no right to elevate selected media companies over all others by 

granting them preferential access to tournament events, the exclusive right to use particular 

reporting technologies at those events, or the exclusive right to sell images from tournament 

events. 

53. WIAA has no right to subsidize private companies by granting them preferential 

access to tournament events or the authority and absolute discretion to charge fees and set 

conditions for the opportunity to report on tournament events using particular reporting 

technologies. 

54. WIAA has no right to use long-term, no-bid, exclusive-rights contracts to 

explicitly or implicitly control the content of reporting about tournament events.  

55. WIAA has no right to interfere with Newspapers’ editorial discretion to report 

tournament events utilizing any technology of their choosing, including photography and Internet 
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streaming, subject only to reasonable time, place and manner restrictions applied equally to all 

similarly situated journalists. 

56. There is no legitimate, compelling, or other justification for WIAA’s system of 

discriminatory media access to tournament events.  WIAA’s media policies are not narrowly 

tailored to serve a compelling government interest. 

57. Newspapers have suffered and will continue to suffer irreparable harm as a result 

of WIAA’s violation of their rights under the First Amendment. 

58. Newspapers have no adequate remedy at law that will prevent or redress WIAA’s 

actions.  They are entitled to injunctive relief and a declaration of rights. 

Count 2 – Equal Protection 
U.S. Const. amend. XIV and 42 U.S.C. § 1983 

59. Newspapers restate and incorporate by reference herein paragraphs 1-58. 

60. WIAA’s actions under color of state law, including without limitation the 

establishment of a system of discriminatory media access to report on high school athletic 

tournament competitions that are open generally to the public, as described in Count 1 above, 

deprive Newspapers of their Fourteenth Amendment right to equal protection. 

61. There is no legitimate, compelling or other justification for WIAA’s system of 

discriminatory media access to tournament events.  WIAA’s media policies are not narrowly 

tailored to serve a compelling government interest.   

62. Newspapers have suffered and will continue to suffer irreparable harm as a result 

of WIAA’s violation of their rights under the Fourteenth Amendment. 

63. Newspapers have no adequate remedy at law that will prevent or redress WIAA’s 

actions.  They are entitled to injunctive relief and a declaration of rights. 
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Count 3 – Copyright Act 
17 U.S.C. §§ 101 et seq. 

64. Newspapers restate and incorporate by reference herein paragraphs 1-63. 

65. Athletic events are within the subject matter of the Copyright Act, but they are in 

the public domain and cannot be copyrighted. 

66. The Copyright Act completely preempts all state law protections of rights that are 

“equivalent” to the exclusive rights protected by copyright: the right to reproduce the work;  

prepare derivative works; distribute copies, by sale or by any other transfer of ownership, rental 

lease, or lending; and to perform or display the work publicly.  17 U.S.C. § 301. 

67. Because of this preemption, states may not grant protection to any event within 

the subject matter of the Copyright Act that Congress has determined should be in the public 

domain. 

68. WIAA does not participate in the creation of news media work product and, in 

particular, WIAA did not participate in the creation of the work product of Gannett newspapers 

from the football tournament games last fall. 

69. As the author within the meaning of the Copyright Act, Gannett’s copyright in its 

coverage of the October 28, November 1, and November 8, 2008 football games vested when its 

video, audio, streaming, photographs, writings and other depictions of those WIAA-sponsored 

athletic competitions were first fixed in a tangible medium.  

70. As the author within the meaning of the Copyright Act, Gannett alone controls the 

right to reproduce, distribute, perform or display its depictions of the October 28, November 1, 

and November 8, 2008 football games. 

71. Gannett has not sold or transferred the copyright to any of its work product to 

WIAA or any of its “exclusive rights” media partners. 
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72. There exists a justiciable controversy between Newspapers and WIAA over 

WIAA’s claimed ownership interest, within the meaning of the Copyright Act, in WIAA-

sponsored athletic events.  Newspapers are entitled to a declaration of rights. 

73. There exists a justiciable controversy between Gannett and WIAA over Gannett’s 

copyright in its coverage of the October 28, November 1 and November 8 WIAA-sponsored 

football tournament games.  Gannett is entitled to a declaration of rights. 

PRAYER FOR RELIEF 

WHEREFORE, Newspapers request that the Court: 

A. Deny the relief requested by WIAA; 

B. Enter judgment under 28 U.S.C. § 2201 declaring the WIAA’s system of 

discriminatory media access to report on high school athletic tournament events is 

unconstitutional under the First and Fourteenth Amendments to the United States 

Constitution; 

C. Enter judgment permanently enjoining WIAA, its agents, employees, members, 

successors and all persons acting in concert or cooperation with them, or at their 

direction or control, from maintaining a system of discriminatory media access to 

report on high school athletic tournament events; 

D. Enter judgment under 28 U.S.C. § 2201 declaring that WIAA has no ownership 

interest, within the meaning of the Copyright Act, in WIAA-sponsored athletic 

events and that Gannett owns the copyright in its coverage of the October 28, 

November 1 and November 8 WIAA-sponsored football tournament games; 

E. Award Newspapers their reasonable attorneys fees and costs under 42 U.S.C. § 

1988; and 

F. Award Newspapers all other relief the Court deems just and proper. 
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Dated:  March 24, 2009. 

 
 

s/ 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION,  

Plaintiff, 

 and 

AMERICAN-HIFI, INC., a/k/a When We Were 
Young (WWWY), WKOW TELEVISION, INC., 
WAOW-WYOW TELEVISION, INC., WXOW-
WQOW TELEVISION, INC., FOX SPORTS NET 
NORTH, LLC, VISUAL IMAGE PHOTOGRAPHY, 
INC., 

Plaintiffs pursuant to Wis. Stats. 
§ 803.03, 

v. 

GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC. (WNA), 

Defendants. 
 

Case No. 09-CV-155 

 
 

 
CERTIFICATE OF SERVICE 

 

I hereby certify that on March 24, 2009, I caused copies of DEFENDANTS’ ANSWER, 

DEFENSES AND COUNTERCLAIM to be served on the following via first class mail, 

postage prepaid: 

Gerald M. O’Brien 
Anderson O’Brien Bertz Skrenes & Golla 
1257 Main Street 
P.O. Box 228 
Stevens Point, WI  54481-0228 
Attorneys for Plaintiff Wisconsin Interscholastic Athletic Association 

American-HIFI, Inc. 
a/k/a When We Were Young (WWWY) 
501 Moravian Valley Road 
Waunakee, WI  53597 
Plaintiff 
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WKOW Television, Inc. 
5727 Tokay Blvd. 
Madison, WI  53719  
Plaintiff 

WAOW-WYOW Television, Inc. 
1908 Grand Avenue 
Wausau, WI  54403  
Plaintiff 

WXOW-WQOW Television, Inc. 
3705 County Highway 25 
LaCrescent, MN  55947  
Plaintiff 

Fox Sports Net North LLC 
10201 West Pico Blvd. 
Building 103, Room 3152 
Los Angeles, CA  90064  
Plaintiff 

Visual Image Photography, Inc. 
W63 N582 Hanover Avenue 
Cedarburg, WI  53012  
Plaintiff 

Dated:  March 24, 2009. 

 
 

s/ 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION, AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC., and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

   

   Defendants. 

______________________________________________________________________________ 

 

ANSWER TO DEFENDANTS’ COUNTERCLAIMS  

______________________________________________________________________________ 

Plaintiff and Counterdefendant Wisconsin Interscholastic Athletic Association (hereafter 

“WIAA”) by its attorneys hereby answers Defendants and Counterclaimants Gannett Co., Inc., 

(“Gannett”) and Wisconsin Newspaper Association, Inc.’s (“WNA”) (hereafter collectively 

“Defendants”) Counterclaims (“Counterclaims”) as follows: 

INTRODUCTION 

1. Answering Paragraph 1, admits that the Counterclaims on their face purport to 

assert claims under 42 U.S.C. § 1983 and 28 U.S.C. § 2201 requesting prospective declaratory 

and injunctive relief; admits that in the Counterclaims Defendants allege a deprivation of 

Defendants’ purported rights under the Copyright Act and their purported rights under the First 

and Fourteen Amendments; and denies each and every remaining allegation of Paragraph 1 of 

the Counterclaims, including that Defendants seek “equal access to cover and report” WIAA 

sponsored athletic events.  

2. Denies the allegations of Paragraph 2.   

3. Denies allegations of Paragraph 3.  
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JURISDICTION AND VENUE 

4.  Answering Paragraph 4, admits that Defendants’ Counterclaims on their face 

purport to be claims for declaratory and injunctive relief arising under the First and Fourteenth 

Amendments to the United States Constitution, the Civil Rights Act, 42 U.S.C. § 1983 et seq., 

the Copyright Act and 28 U.S.C. § 2201; admits that the Court has jurisdiction over the general 

subject matter of Defendants’ Counterclaims under 28 U.S.C. § 1331; admits WIAA is subject to 

personal jurisdiction in this judicial district; and otherwise denies the remaining allegations.  

5. Answering Paragraph 5, admits that venue is proper in this District; and otherwise 

denies the remaining allegations. 

PARTIES 

6. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 6.  

7. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 7.  

8. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 8.  

9. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 9. 

10. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 10.  

11. States that it is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of Paragraph 11.  

12. Answering Paragraph 12, admits that WIAA is a nonprofit, voluntary and 
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unincorporated association with its principal place of business at 5516 Vern Holmes Drive, 

Stevens Point, Wisconsin  54481 and that members include public and private senior high 

schools, public and private middle and junior schools, statewide schools, specialty schools, and 

religious and independent schools in the State of Wisconsin.   

WIAA’S RELATIONSHIP WITH THE PUBLIC SCHOOL SYSTEM 

13. Answering Paragraph 13, states that the 2008-09 WIAA Senior High School 

Handbook and WIAA IRS Form 990 (2006-07) speak for themselves; admits that one of 

WIAA’s many purposes, as stated in its 2008-09 Senior High School Handbook, is the 

promotion of uniformity of standards in interscholastic athletic competition, and states that, in 

addition, WIAA has the stated purpose to organize, develop, direct, and control an interscholastic 

athletic program that will promote opportunities for member schools participation, which 

opportunities include the prospect of participating in post-season WIAA-sponsored, controlled, 

and funded tournaments, i.e., sectional, regional, and state finals (“WIAA-Sponsored 

Tournaments”), which are distinct and separate from regular season competition; states that in 

order to further its purpose of administrating, organizing, and funding these WIAA-Sponsored 

Tournaments, WIAA has issued numerous policies that relate solely to WIAA-Sponsored 

Tournaments, including Spectator/Crowd Conduct Policies and Radio and Television broadcast 

policies and the 2008-09 Media Policies and Reference Guide; states that these policies are not 

extended to regular-season interscholastic competition, but are effective at the start of post-

season WIAA Tournament Series competition; and states that WIAA has no jurisdiction over 

regular season spectator and conduct policies, broadcasting or other transmissions, and exercises 

such control only over its WIAA-Sponsored Tournaments.    

14. Denies the allegations of Paragraph 14.   
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15. Answering Paragraph 15, admits that its voluntary members include all public 

senior high schools in the State of Wisconsin, in addition to private high schools, public and 

private middle and junior schools, statewide schools, specialty schools, and religious and 

independent schools; and states that, on information and belief, at least 55 of its members are 

non-public schools; and admits that the majority of its members are public high schools and that 

the majority of athletic participants in its WIAA-Sponsored Tournaments are public high school 

students.   

16. Answering Paragraph 16, admits that the executive and administrative powers of 

WIAA are vested in the Board of Control, and that the Board of Control is comprised of eleven 

members, seven of whom represent particular high school districts, each of which is comprised 

of both public and non-pubic schools in particular geographic regions; states that of the three “at-

large” members, at least one must be an administrator of a member nonpublic school; states that 

the eleventh Board member is appointed by the Wisconsin Association of School Boards; states 

that, in addition, the Board of Control must employ an Executive Director to make decisions as 

necessary for the proper operation of association business, who cannot be a member of the Board 

of Control nor employed by or under the control of any school district, public or private; and 

denies the remaining allegations.  

17. Answering Paragraph 17, admits that its activities are not expressly authorized by 

statute and that it operates independently from the Department of Public Instruction (“DPI”); 

denies that it issues joint guidelines on athletics with DPI; admits that it has issued joint 

publications with DPI related solely to non-discrimination issues that provide direction regarding 

equity in athletics; denies that it makes a liaison available to DPI; admits that DPI does not 

exercise control over WIAA’s activities; and denies the remaining allegations. 
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18. Answering Paragraph 18, admits that member schools may face certain penalties 

for violating WIAA rules or regulations, including, in certain circumstances, the sanctions listed 

in Paragraph 18 with respect to participation in WIAA activities; and states that, on information 

and belief, it has not expelled a school from WIAA in at least twenty-five years.   

19. Denies the allegations of Paragraph 19; and states that although non-member 

schools cannot receive WIAA services or participate in WIAA-Sponsored Tournaments, non-

members schools may participate in interscholastic athletics with WIAA member schools, with 

other non-member schools, and with schools in other states.   

20. Answering Paragraph 20, states that regular season events are sponsored by 

member schools and held at member school facilities; states that it lacks information about the 

funding used to construct and maintain member school facilities; states that WIAA has no 

information with regard to, and lacks any control over, media or public access to regular season 

school-sponsored events; states that WIAA-Sponsored regional and sectional tournament events 

are held at member school facilities; states that member schools hosting regional or sectional 

events receive a share of the gate receipts; states that WIAA-Sponsored State Tournament events 

are held at facilities rented by WIAA; states that at WIAA-sponsored events public entrance is 

permitted subject to any applicable entrance fee, the policies of the tournament site, and WIAA’s 

Spectator/Crowd Conduct Policies; and states that WIAA-Sponsored Tournament events are 

open to the media, subject to WIAA’s media policies. 

21. Answering Paragraph 21, on information and belief, denies that public school 

districts have constructed press boxes and other designated facilities for the purpose of 

encouraging news coverage of “WIAA-sponsored athletic events”; states that, on information 

and belief, facilities commonly referred to as public school “press boxes” are, in fact, areas 
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designated for persons involved in the administration and operation of the games, such as public 

announcers, scorekeepers, and clock operators, and that these facilities are sometimes made 

available to media representatives when space permits; admits that traditional newsgathering, 

including traditional newspaper reporting, of high school sports is a long-standing tradition in 

Wisconsin; and states that WIAA has issued media policies to assist members in providing 

comprehensive coverage in their communities.  

22. Answering Paragraph 22, admits that it has policies for credentialing media 

members at WIAA-Sponsored Tournaments at the state level; denies that WIAA credentials 

media members at events occurring at host schools; states that host school managers may issue 

credentials for host school events; denies that WIAA denies media access to WIAA-Sponsored 

Tournaments; denies that WIAA controls access to designated news facilities and vantage points 

at “host schools”; admits that WIAA reserves the right to deny future credentials to credentialed 

individuals who violate WIAA media policies; denies that WIAA instructs “host schools” or 

“leased facilities” not to admit news media without its consent during any athletic events, 

whether school-sponsored or WIAA-Sponsored; and denies any remaining allegations.   

23. Answering Paragraph 23, admits that approximately 90% of its annual budget 

comes from a combination of dues paid by member schools and gate receipts from WIAA-

Sponsored Tournament events, and further states that it depends upon the revenue it generates at 

its WIAA-Sponsored Tournament events to fund the vast majority of its annual budget.  

24. Answering Paragraph 24, states that the contracts speak for themselves; and 

denies the remaining allegations.   
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ALLEGATIONS REGARDING PHOTOGRAPHY 

25. Answering Paragraph 25, admits that WIAA’s 2008-09 Media Policies Reference 

Guide states that sale of photography, digital image files, videotape, or film taken at State 

Tournaments Series events is prohibited without written consent of WIAA; states that WIAA 

informed media organizations, including a representative of the Defendant WNA and 

representatives of Defendant Gannett, in August 2007 that WIAA would allow the media to sell 

photographs taken at WIAA-Sponsored Tournament events; further states that WIAA places no 

restrictions on the taking of photographs and videotape by the general public for non-commercial 

use and that it makes no effort to attempt to control the use of images for editorial or news-

related purposes; and states that WIAA prohibits only noneditorial, commercial or otherwise 

unauthorized use of any photographs, images, film, videotape, or other depiction of its WIAA-

Sponsored Tournament events without written consent of WIAA; and denies the remaining 

allegations. 

26. Denies the allegations of Paragraph 26; states that WIAA charges a yearly fee of 

$100 for a license authorizing the commercial sale of photographs taken at regional and sectional 

tournaments; states that WIAA does not restrict the use of photographs for editorial or news-

related purposes; and states that there is no licensing requirement for photography at regular 

season games.   

27. Answering Paragraph 27, states that the contract referenced speaks for itself; 

denies that WIAA gives Visual Image Photography (“VIP”) “favored access and coverage 

rights” to any athletic competition; admits that for certain awards ceremonies, VIP is placed in a 

designated area approximately three feet closer to the stage than other media in order to provide 

unobstructed award ceremony images for WIAA use and for tournament participants to 
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purchase, but denies that VIP is given any contractual rights with respect to regional and 

sectional tournament events; and denies the remaining allegations. 

28. Answering Paragraph 28, states that the contract speaks for itself; further states 

that WIAA has never directed VIP to withdraw from sale any product under this prohibition; 

states that the prohibition has been uniformly interpreted to refer to lewd, vulgar, or offensive 

materials; and denies the remaining allegations.  

29. Answering Paragraph 29, admits that WIAA did not specifically request a bid 

from Defendants; states that, on information and belief, at no time before or after the contract 

was signed have Defendants or any other entity approached WIAA expressing an interest in 

providing comprehensive photography services to all 25 WIAA-Sponsored tournament events, as 

VIP does; states that VIP was the only entity to approach WIAA with an offer to provide 

services for all 25 WIAA-Sponsored Tournaments; and denies the remaining allegations.   

30. Answering Paragraph 30, admits that a dispute arose in February 2007 between 

WIAA and WNA with regard to the right to sell certain photographs commercially; denies that 

any rights granted to VIP conflicted with Defendants’ access to WIAA-Sponsored Tournament 

events; states that WIAA has always afforded and continues to afford equal access to all media 

for WIAA-Sponsored Tournament events; and denies the remaining allegations. 

31. Answering Paragraph 31, admits that WIAA has not enforced policies that 

prohibit WNA members from the sale of photographs; denies that WIAA has granted preferential 

access to VIP at tournament events; admits that WIAA has not edited its Media Guide and 

documents regarding media credentials to remove these stated former policies, but states that it 

has informed media organizations, including both WNA and Gannett, that these policies will not 

be enforced; and denies the remaining allegations.  
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32. Answering Paragraph 32, denies that WIAA has threatened to withhold 

credentials (or has actually withheld credentials) from any WNA members; states that it is 

without information regarding whether WNA members have been deterred from selling 

photographs taken at WIAA-Sponsored Tournament events, and on that basis denies these 

allegations; and denies the remaining allegations.  

ALLEGATIONS REGARDING INTERNET TRANSMISSION 

33. Answering Paragraph 33, states that the document referenced in Paragraph 33 

speaks for itself; and denies the remaining allegations. 

34. Answering Paragraph 34, denies that either WIAA or, on information and belief, 

American-HiFi, Inc., a/k/a When We Were Young (“WWWY”) have placed any restrictions on 

Defendants’ ability to report WIAA-Sponsored Tournament events; states that WIAA has taken 

affirmative steps at its own expense to encourage the use of Internet technology for legitimate 

reporting of WIAA-Sponsored Tournament events (e.g., adding wireless internet access and 

additional phone lines for the media reporting); denies that WWWY has been given “unfettered 

discretion whether and under what circumstances Newspapers may use Internet Streaming or 

other restricted technologies to report tournament events”; states that several documents contain 

provisions governing use of Internet streaming technologies at WIAA events; states that the 

WIAA Media Guide speaks for itself; and denies the remaining allegations.   

35. Answering Paragraph 35, admits that WIAA has authorized WWWY to charge 

fees for live or delayed video transmissions at certain WIAA-Sponsored Tournament events; 

admits that WIAA has authorized WWWY to extend transmission rights to licensees subject to 

WIAA media policies; states that WIAA’s contract with WWWY and the WIAA Media Guide 

speak for themselves; and denies the remaining allegations. 
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36. Answering Paragraph 36, admits that WIAA charges $50 for non-exclusive radio 

broadcasts, including audio transmissions, of regional and sectional WIAA-Sponsored events, 

and $100 for non-exclusive radio broadcasts, including audio transmissions, of state final WIAA-

Sponsored events; denies that this practice is “contrary to its policies on Internet streaming”; and 

denies the remaining allegations.  

37. Denies the allegations of Paragraph 37.   

38. Answering Paragraph 38, admits that WIAA did not specifically request a bid 

from Defendants; states that, on information and belief, at no time before or after the contract 

was signed have Defendants or any other entity approached WIAA expressing an interest in 

providing internet transmission services to all 25 of WIAA-Sponsored Tournament events; and 

states that WWWY was the only entity to approach WIAA with an offer to provide services for 

all 25 WIAA-Sponsored Tournaments. 

39.  Answering Paragraph 39, admits that, on information and belief, The Post-

Crescent transmitted via live internet streaming WIAA-Sponsored Tournament football games 

listed in Paragraph 39 of the Counterclaims without the consent of WIAA or WWWY; denies 

that this constituted “reporting” of these events; admits that, on information and belief, WWWY 

did not transmit these contests; states that on information and belief the host school athletic 

directors were unaware of the transmission of these games via live Internet streaming at the time 

it occurred; states that WIAA is otherwise without knowledge or information sufficient to form a 

belief as to the truth of the allegations regarding the objection or non-objection of the host 

schools, and on that basis denies them; and denies the remaining allegations.   

40. Answering Paragraph 40, denies that Gannett newspapers were refused 

permission to report the WIAA-Sponsored Tournament games listed in Paragraph 40 of the 
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Counterclaim; denies that Gannett newspapers were refused permission to transmit live video 

streams of those games over the Internet; states that, on information and belief, Gannett 

newspapers requested permission to transmit live streams of those contests and was told that 

permission would be granted upon payment of a $250 rights fee and agreement to abide by 

WIAA media policies; admits that, on information and belief, WWWY did not transmit these 

contests; and denies the remaining allegations.   

41. Answering Paragraph 41, admits that, on information and belief, The Post-

Crescent, without permission of WIAA or WWWY, and without the permission or knowledge of 

the host school, posted on its website the unauthorized live stream transmission of the November 

8, 2008 football game between Appleton North High School and Stevens Point Area High 

School; admits that, on information and belief, WWWY contacted The Post-Crescent and 

requested that it remove the unauthorized content from its website and otherwise comply with 

the media policies of WIAA and WWWY, including payment of the required fee and surrender 

of the material created without authorization; admits that, on information and belief, The Post-

Crescent has refused to date to comply with WIAA policies; and states that it is without 

information or knowledge sufficient to form a belief as to the truth of remaining allegations.   

42. Answering Paragraph 42, denies that it has instructed any host schools or leased 

facilities to refuse permission to any news organization to report WIAA-Sponsored Tournament 

events; admits it has instructed its member schools and facilities to deny permission to transmit 

live action from WIAA-Sponsored Tournament events via Internet streaming without permission 

of WIAA or WWWY, in accordance with WIAA’s policies; denies that it has otherwise 

restricted the use of Internet streaming; states that its policies permit the use of up to two minutes 

of recorded live action in news broadcasts; and denies the remaining allegations.   
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43. Denies the allegations of Paragraph 43.   

OTHER ALLEGATIONS REGARDING WIAA INTERNET POLICIES 

44. Answering Paragraph 44, states that the pleadings in this case speak for 

themselves.  

45. Answering Paragraph 45, admits that WIAA has not granted or attempted to grant 

anyone the exclusive right to write about WIAA-Sponsored Tournament events; denies that 

WIAA has attempted to restrict or censor written reports of WIAA-Sponsored Tournament 

events by WNA members; states that WIAA’s policies consider that newspapers transmitting 

real-time or live text, audio, image or video depicting action from State Tournament events to be 

subject to rights fees; states that web blogs not posting continuous play-by-play accounts of the 

game or event action are not subject to rights fees; and denies the remaining allegations. 

46. Answering Paragraph 46, denies that WIAA contends WNA members in 

Milwaukee and Madison violated WIAA’s “exclusive rights contracts” by live blogging during 

WIAA-Sponsored football championships; admits that WIAA contends that WNA’s real time 

live blogging during certain football championship games last fall constituted play-by-play 

transmissions that required payment of license fees; admits that WIAA requested payment of the 

appropriate license fees; admits that, on information and belief, the license fees have not been 

paid; and denies the remaining allegations.   

47. Denies the allegations of paragraph 47.   

48. Denies the allegations of Paragraph 48.   
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Count 1 –  

U.S. Const. amd. I and 42 U.S.C. § 1983 

49. Answering Paragraph 49, incorporates by reference its responses and denials in 

paragraphs 1-48. 

50. Answering Paragraph 50, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

51. Answering Paragraph 51, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

52. Answering Paragraph 52, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

53. Answering Paragraph 53, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

54. Answering Paragraph 54, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

55. Answering Paragraph 55, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

56. Answering Paragraph 56, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

57. Denies the allegations of Paragraph 57. 

58. Denies the allegations of Paragraph 58. 

Count 2 –  

U.S. Const. amend. XIV and 42 U.S.C. § 1983 

59. Answering Paragraph 59, incorporates by reference its responses and denials in 

paragraphs 1-58. 
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60. Answering Paragraph 60, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

61. Answering Paragraph 60, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

62. Denies the allegations of Paragraph 62. 

63. Denies the allegations of Paragraph 63. 

Count 3 –  

Copyright Act, 17 U.S.C. §§ 101 et seq. 

64. Answering Paragraph 64, incorporates by reference its responses and denials in 

paragraphs 1-63. 

65. Answering Paragraph 65, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

66. Answering Paragraph 66, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

67. Answering Paragraph 67, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

68. Answering Paragraph 68, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

69. Answering Paragraph 69, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations.  

70.  Answering Paragraph 70, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations.  

71. Answering Paragraph 71, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 
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72. Answering Paragraph 72, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

73.  Answering Paragraph 73, states that it contains legal conclusions to which no 

response is required; and otherwise denies the allegations. 

74. Denies any allegation to the extent it is not specifically addressed above.  

AFFIRMATIVE AND ADDITIONAL DEFENSES 

1. NO STATE ACTOR: Defendants’ Counterclaims are barred, in whole or in part, 

because WIAA is a private, voluntary and unincorporated association.  It is not a state actor and 

is therefore not subject to 42 U.S.C. § 1983 and the First and Fourteenth Amendments to the 

United States Constitution.  

2. ADMINISTRATIVE NECESSITY: Defendants’ Counterclaims are barred, in 

whole or in part, because as the administrator and sponsor of WIAA-Sponsored events, WIAA 

has the right to protect the purpose, organization, and value of these events by developing 

reasonable policies, including the transmission via internet of its competitions.   

3. PROPRIETARY CAPACITY: Should the Court determine that WIAA is a state 

actor for purposes of this litigation, Defendants’ Counterclaims are barred, in whole or in part, 

because WIAA acts in a proprietary function in sponsoring its WIAA-Sponsored Tournament 

events.   

4. REASONABLENESS:  Defendants’ Counterclaims are barred, in whole or in 

part, because WIAA’s policies, including policies regarding transmission via the Internet, are 

reasonable time, place, and manner restrictions.  

5. NO LIMITATIONS ON REPORTING: Defendants’ Counterclaims are barred, in 

whole or in part, because WIAA does not restrict the reporting of WIAA-Sponsored Tournament 



- 16 - 
 

 

events.  

6. NO LIMITATIONS ON MEDIA ACCESS: Defendants’ Counterclaims are 

barred, in whole or in part, because WIAA does not limit or restrict media access to WIAA-

Sponsored Tournament events.   

7. SCOPE OF COPYRIGHT LAWS: Defendants’ Counterclaims are barred, in 

whole or in part, because WIAA-Sponsored Tournament events do not fall within the subject 

matter of copyright, nor does the Copyright Act, 17 U.S.C. §§ 101 et seq., preempt any claims or 

rights WIAA has in WIAA-Sponsored Tournament events.  

8. UNAUTHORIZED COPYRIGHT: Defendants’ Counterclaims are barred, in 

whole or in part, because Defendants’ do not have a valid and/or enforceable copyright in 

unauthorized transmissions of WIAA-Sponsored Tournament events.  Any such materials 

Defendants purport to claim right to under the Copyright Act, 17 U.S.C. §§ 101 et seq., were 

created in breach of the express media policies of WIAA, policies to which Defendants 

consented when entering WIAA-Sponsored events.   

9. NON-JUSTICIABILITY: Defendants Counterclaims, including without limitation 

Paragraphs 25-32 and 44-58, are barred, in whole or in part, because they present no case or 

controversy, and are therefore non-justiciable.  

10. MOOTNESS: Defendants’ Counterclaims are barred, in whole or in part, because 

current policies and practices of WIAA render the Counterclaims moot.  

11. UNCLEAN HANDS:  Defendants’ Counterclaims are barred, in whole or in part, 

by the doctrine of unclean hands. 

12. CONSENT: The Defendants’ Counterclaims are barred, in whole or in part, 

because Defendants consented to the policies and practices complained of in the counterclaims. 
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13. LACHES, WAIVER, AND ESTOPPEL: Defendants’ Counterclaims are barred, 

in whole or in part, by the defenses of laches, waiver, and estoppel. 

14. FAILURE TO STATE A CLAIM: The Counterclaims, and each cause of action 

therein, do not state facts sufficient to constitute a cause of action against WIAA. 

15. NO ATTORNEYS’ FEES: Defendants are not entitled to an award of attorneys’ 

fees or costs.   

16. WIAA hereby reserves the right to add additional affirmative defenses as 

necessary based on information obtained during investigation or discovery.  Nothing contained 

herein shall be deemed to impose upon Fourth-Party Defendants any burden of proof not 

imposed by applicable substantive law. 

 

PRAYER FOR RELIEF  

WHEREFORE, WIAA requests that the Court: 

A. Dismiss the Counterclaims against WIAA on the merits, with prejudice;  

B. Award WIAA reasonable attorneys’ fees, costs and expenses incurred herein; and 

 C. Award WIAA all other relief the Court deems just and equitable. 
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Dated this 13th day of April, 2009.   Respectfully submitted, 

       PERKINS COIE, LLP    

      By:  /s/ John S. Skilton    
John S. Skilton 
jskilton@perkinscoie.com 
David L. Anstaett 
danstaett@perkindcoie.com 
Jeff J. Bowen 
jbowen@perkinscoie.com  
Autumn N. Nero 
anero@perkinscoie.com 
1 East Main Street, Suite 201 
Madison, WI  53703 
Telephone: (608) 663-7460 
Facsimile: (608) 663-7499   

     

 ANDERSON, O’BRIEN, BERTZ, 

SKERENE & GOLLA 
 
Gerald O’Brien 
gmo@andlaw.com 
1257 Main Street 
P.O. Box 228 
Stevens Point, WI 54481-0228 
Telephone: (715)344-0890 

       Facsimile: (715)344-1012 
 

 Attorneys for the Plaintiffs Wisconsin 

Interscholastic Athletic Association  
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION, AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC., and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

   

   Defendants. 

______________________________________________________________________________ 

 

JOINT PRELIMINARY PRETRIAL REPORT  

______________________________________________________________________________ 

 Pursuant to Fed. R. Civ. P. 26(f), counsel for the parties in this action met and conferred 

on April 28, 2009, regarding a discovery plan and case schedule.  The parties submit this Joint 

Preliminary Pretrial Conference statement in anticipation of the Telephonic Preliminary Pretrial 

Conference set for May 5, 2009, at 9:30 AM.   

PROPOSED DISCOVERY PLAN 

 A. Case Schedule  

EVENT PLAINTIFF DEFENDANT 

Rule 26(a)(1) Initial 

Disclosures and Agreed Start 

of Discovery 

May 26, 2009 

Deadline to Amend Pleadings 

Without Leave of the Court 

June 1, 2009 

Opening Expert Reports August 3, 2009 

Rebuttal Expert Reports September 4, 2009 

Dispositive Motions Cut-Off   September 25, 2009 

Discovery Cut-Off December 18, 2009 

Settlement Letter December 21, 2009 

Rule 26(a)(3) Pretrial 

Disclosures including 

December 28, 2009 
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exchange of Trial Exhibit 

Lists, Trial Exhibits, and 

Deposition Designations 

Objections to Rule 26(a)(3) 

Pretrial Disclosures, Rebuttal 

Trial Exhibits, Counter 

Deposition Designations, and 

Motions in Limine 

January 11, 2010 

Remaining Objections to Rule 

26(a)(3) Pretrial Disclosures 

January 18, 2010 

Final Pretrial Conference January 14, 2010 

Trial Date January 25, 2010 

 

 B. Information Required by the Standing Order 

  1. Nature of the case 

 Wisconsin Interscholastic Athletic Association (“WIAA”) is a nonprofit organization that 

sponsors statewide high school athletics tournaments in Wisconsin.  The WIAA has issued media 

policies to control the transmission or “streaming” of its sponsored tournament events via 

internet.  In addition, it has entered into a contract granting American-HiFi, Inc. exclusive rights 

to transmit certain athletic tournament events over the internet.  

 Defendants Gannett Co., Inc. (“Gannett”) and Wisconsin Newspaper Association, Inc. 

(“WNA”) are media organizations whose members report on these events.  WNA and Gannett 

have alleged that the WIAA’s media policies and contract with American-HiFi, Inc. violate, 

under color of state law, the First and Fourteenth Amendments to the United States Constitution 

and that any claim WIAA has to control the transmission of its events is preempted by the 

copyright act, 17 U.S.C. §§ 101 et seq.   

 WIAA seeks a declaratory judgment that it has the right to control the transmission of 

WIAA events, that it can enter into licenses for this purpose, that it may require payment of a 

licensing fee and compliance with its media policies, and that its policies do not violate 
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Defendants’ rights under the First or Fourteenth Amendments to the United States Constitution, 

or any other legal doctrine.  WNA and Gannett have filed a counterclaim asserting that WIAA’s 

media policies violate, under color of state law, their rights under the First and Fourteenth 

Amendments to the United States Constitution, and that WIAA’s claim to relief is preempted by 

the copyright act.   

  2.    Names of related cases 

 There are no related cases between the parties.  

  3. Material factual and legal issues to be resolved 

 The following factual and legal issues must be resolved in the current case:   

• Whether the WIAA controls the right to transmit WIAA-sponsored tournament 

games over the Internet;  

• Whether the WIAA has the right to grant an exclusive or non-exclusive license to 

transmit WIAA-sponsored tournament games;  

• Whether the WIAA may require payment of a licensing fee and compliance with 

the WIAA’s media policies as a condition of any license to transmit WIAA-sponsored 

tournament games;  

• Whether the WIAA’s claims are preempted by the copyright act, 17 U.S.C. §§ 

101 et seq.;  

• Whether the WIAA is a state actor under 42 U.S.C. § 1983; and  

• Whether WIAA’s current policies concerning the Internet transmission of its 

WIAA-sponsored tournament games violate, under color of state law, Defendants’ rights 

under the First or Fourteenth Amendments to the United States Constitution.  
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4.  Description of any amendments to the pleadings the Parties Intend  to 

Make 

 Counsel are not presently aware of the need to amend any pleadings but reserve the right 

to seek such amendment going forward. 

5.  Identity of any new parties to be added.  

 Neither party is presently aware of any parties that would need to be added to this case. 

However, Fox Sports North has indicated to Defendants that it may seek to enter the action.  

6.  Estimated trial length 

 The plaintiff anticipates the trial lasting 5 trial days; the defendants anticipate a trial 

lasting three (3) days.  

7.  Any other matters affecting the just, speedy and inexpensive disposition of 

this case, or which the court should take into account in setting the schedule. 

 Neither party is presently aware of additional issues impacting the schedule. 

 C.  Other Items 

1.  Commencement of discovery 

 The parties agree that they shall refrain from the commencement of any discovery until 

May 26, 2009.   

2. Electronic service 

 The parties agree that service by electronic means shall be allowed as set forth in Fed. R. 

Civ. P. 5(b)(2)(D) and that such service shall be complete upon transmission, provided that the 

sender does not receive any indication that such electronic transmission was unsuccessful.  The 

parties agree that when a party may or must act within a specified time after service, regardless 

of the form of service, 3 days are added after that period that would otherwise expire under 

Federal Rule 6(a), unless the Court specifies or the parties agree on a different time period in 

which to respond. 
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 Service on Plaintiff will be made to at least the following counsel: 

PERKINS COIE LLP 

John Skilton 

jskilton@perkinscoie.com 

Jeff Bowen 

JBowen@perksincoie.com 

Autumn Nero 

ANero@perkinscoie.com 

One East Main Street, Suite 201 

Madison, Wisconsin  53703 

 

And  

 

MAWICKE& GOISMAN S.C. 

Jennifer Walther 

jwalther@dmgr.com 

1509 North Prospect Avenue 

Milwaukee, WI  53202 

 

AND  

 

ANDERSON, O’BRIEN, BERTZ,  

SKERENE & GOLLA 

Gerald O’Brien 

gmo@andlaw.com 

1257 Main Street 

P.O. Box 228 

Stevens Point, WI  54481-0228 

 
 

Service on Defendant will be made to at least the following counsel:  

 

GODFREY & KAHN, S.C. 

Robert Dreps 

rdreps@gklaw.com 

Monica Santa Maria   

MSantaMaria@gklaw.com 

One East Main Street, Suite 500 

Madison, Wisconsin  53703 
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3.  Electronic copies 

 The parties agree that copies of all written discovery requests and responses to written 

discovery requests shall be provided and/or served electronically and that copies of all proposed 

findings of fact as required by the Court’s standing order shall be provided and/or served 

electronically.  

4.  Protective order 

 The parties agree to cooperate with respect to any needed protective orders and reserve 

the right to bring the issue to the Court’s attention if they cannot agree. 

5.  Draft expert reports  

 The parties agree that draft expert reports and communications with experts will not be 

subject to discovery.  All materials that an expert considered as part of his or her final expert 

report, however, shall be discoverable.   

6.  Number of depositions 

 The parties agree that it is unlikely that more depositions will be needed than are 

permitted without leave of court under Rule 30(a)(2)(A)(i).  The parties also agree that no more 

time should be needed for any deposition, including one under Rule 30(b)(6), than is permitted 

without leave of court under Rule 30(d)(1).  Should discovery reveal that additional party or Rule 

30(b)(6) depositions are necessary, the parties will meet and confer and not unreasonably deny 

any such request for such additional depositions.   

7.  Number of interrogatories 

 The parties agree to the limitations imposed on interrogatories per the Federal Rules of 

Civil Procedure.   
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8. Document production 

 The parties agree to discuss and seek agreement on protocols with respect to the 

identification, review and production of electronically stored information, should such discovery 

be necessary.  Electronically stored information shall be produced in an electronic format to be 

agreed upon by the parties and on a rolling basis.  

 Each party reserves the right to request and receive any document in color as needed and 

such request shall not be unreasonably denied.  

 The parties have agreed to negotiate in good faith on the following issues:  

a. Production of electronically stored information on the basis of search terms to 

be agreed upon by the parties;  

b. Scheduled timing for updating the production of electronically stored 

information during the course of litigation; 

c. Defining the scope of production of electronically stored information that is 

“not reasonably accessible because of undue burden or cost,” including without 

limitation the identification of such information and procedures to compel 

production of such information, including cost allocation; and  

d. Claims of privilege and work product.  The parties agree in principle that the 

inadvertent production or disclosure of privileged or otherwise protected materials 

shall not be deemed per se a waiver or impairment of any claim of privilege or 

protection.  The parties will negotiate in good faith an agreement concerning 

inadvertent production. 
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9. Stipulations 

The parties have agreed to negotiate in good faith to identify undisputed factual issues 

appropriate for stipulation.  

     

Dated this 30th day of April 2009 

  

PERKINS COIE, LLP GODFREY & KAHN, S.C.  

 /s/ John S. Skilton         /s/ Robert J. Dreps   

John S. Skilton Robert J. Dreps 

jskilton@perkinscoie.com  rdreps@gklaw.com 

1 East Main Street, Suite 201 1 East Main Street, Suite 500 

Madison, WI  53703 Madison, WI  53703 

Telephone: (608) 663-7460 Telephone: (608) 257-3911 

 Facsimile: (608) 663-7499 Facsimile: (608) 257-0609 

Jennifer Walther 

      jwalther@dmgr.com 

      MAWICKE& GOISMAN S.C. 

      1509 North Prospect Avenue 

      Milwaukee, WI 53202 

      Tel:  (414) 224-0600 

      Fax:  (414) 224-9359 

 

Gerald O’Brien 

gmo@andlaw.com 

ANDERSON, O’BRIEN, BERTZ,  

SKERENE & GOLLA 
1257 Main Street 

P.O. Box 228 

Stevens Point, WI 54481-0228 

Telephone: (715)344-0890 

Facsimile: (715)344-1012 

 

Attorneys for the Plaintiffs Wisconsin  Attorneys for Defendants Gannett Co., Inc., 

Interscholastic Athletic Association  and Wisconsin Newspaper Association, Inc 
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CERTIFICATE OF SERVICE 

______________________________________________________________________________ 

 I hereby certify that on the 30th day of April, 2009, I caused a copy of Joint Pretrial 

Conference Report to be served via CM/ECF for the Western District of Wisconsin on the 

following: 

   Robert J. Dreps 

   Monica Santa Maria 

   GODFREY & KAHN, S.C. 

   1 East Main Street, Suite 500 

   Madison, WI 53703 

   rdreps@gklaw.com 

   msantamaria@gklaw.com 

 

Dated this 30th day of April, 2009. 

      /s/ Laura E. Distin    

      Laura E. Distin 





IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION and AMERICAN-HIFI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

Case No. 09-CV-155 

 

 
DEFENDANTS’ ANSWER TO 

PLAINTIFFS’ FIRST AMENDED COMPLAINT 
 

Defendants, Gannett Co., Inc. and Wisconsin Newspaper Association, Inc. (“WNA”), by 

their attorneys, Godfrey & Kahn, S.C., answer the first amended complaint of Wisconsin 

Interscholastic Athletic Association (“WIAA”), as follows: 

INTRODUCTION 

1. Answering paragraph 1, admit the allegations contained in the first sentence of 

paragraph 1, admit that WIAA issues media guidelines for its sponsored tournament events, and 

deny having information or knowledge sufficient to form a belief as to the truth of the remaining 

allegations of paragraph 1. 

2. Answering paragraph 2, deny the allegations contained in the first sentence of 

paragraph 2, affirmatively allege that defendants have expressly and repeatedly acknowledged 

WIAA’s right as a state actor under 42 U.S.C. § 1983 to impose reasonable time, place and 

manner restrictions applied equally to all news media at WIAA-sponsored tournament events, 

while denying that WIAA has the authority consistent with the Constitution to grant anyone 
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exclusive and preferential rights to report those events, and admit the allegations contained in the 

second sentence of paragraph 2. 

3. Answering paragraph 3, admit the allegations contained in the first two sentences 

of paragraph 3, admit that WIAA has amended its complaint and seeks a declaratory judgment, 

affirmatively allege that the referenced pleadings speak for themselves as to their terms, and 

deny the remaining allegations of paragraph 3. 

PARTIES 

4. Admit the allegations of paragraph 4, on information and belief, and affirmatively 

allege that WIAA is so pervasively entwined with public actors, institutions and policies that it is 

a state actor under 42 U.S.C. § 1983.   

5. Answering paragraph 5, admit the allegations contained in the first sentence of 

paragraph 5, on information and belief, admit that WWWY has an interest in this action based 

upon its contract with WIAA, affirmatively allege that the contract speaks for itself as to its 

terms, and deny the remaining allegations of paragraph 5. 

6. Admit. 

7. Answering paragraph 7, admit that Gannett Satellite Information Network, Inc., a 

wholly-owned subsidiary of Gannett Co., Inc. (collectively “Gannett”), publishes newspapers 

across the United States and in Wisconsin, as alleged, and admit the remaining allegations of 

paragraph 7. 

JURISDICTION AND VENUE 

8. Admit the allegations of paragraph 8 and affirmatively allege that the Court also 

has subject matter jurisdiction under 28 U.S.C. § 1331 because WIAA’s amended claim for 

declaratory relief asserts rights that are within the general scope of the Copyright Act of 1976, 

17 U.S.C. §§ 101 et. seq. 
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9. Admit. 

10. Admit. 

11. Admit. 

STATEMENT OF FACTS 

The WIAA and WIAA-Sponsored Athletics Tournaments 

12. Answering paragraph 12, admit the allegations contained in paragraph 12 except 

the allegation that WIAA provides consistent standards for the news media, which is denied; 

affirmatively allege that WIAA unlawfully provides selected news media exclusive and 

preferential rights to report tournament events. 

13. Admit, on information and belief. 

14. Answering paragraph 14, admit the first sentence of paragraph 14, deny having 

knowledge or insufficient to form a belief as to the truth of the remaining allegations of 

paragraph 14, and affirmatively allege that all revenue generated from WIAA-sponsored 

tournament events constitute public funds. 

15. Deny having knowledge or information sufficient to form a belief as to the truth 

of the allegations of paragraph 15. 

16. Admit, on information and belief. 

17. Admit, on information and belief. 

18. Answering paragraph 18, admit that WIAA publishes spectator/crowd conduct 

policies for tournament events and affirmatively allege that those policies speak for themselves 

as to their terms. 

19. Answering paragraph 19, admit that WIAA publishes spectator/crowd conduct 

policies and affirmatively allege that those policies speak for themselves as to their terms. 
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WIAA’s Media Policies 

20. Answering paragraph 20, admit that WIAA publishes news media policies 

governing coverage of WIAA-sponsored tournament events and affirmatively allege that those 

policies speak for themselves as to their terms. 

21. Answering paragraph 21, admit that WIAA publishes news media policies 

governing coverage of WIAA-sponsored tournament events, affirmatively allege that those 

policies speak for themselves as to their terms, deny that those policies apply generally to all 

credentialed news media, and affirmatively allege that WIAA unlawfully provides selected news 

media exclusive and preferential rights to report tournament events. 

22. Answering paragraph 22, deny the allegations of paragraph 22 and affirmatively 

allege that WIAA’s news media policies speak for themselves as to their terms. 

23. Answering paragraph 23, deny the allegations of paragraph 23 and affirmatively 

allege that WIAA’s news media policies speak for themselves as to their terms. 

24. Answering paragraph 24, deny having knowledge or information sufficient to 

form a belief as to the truth of the allegations of paragraph 24 and affirmatively allege that 

WIAA’s contract with WWWY speaks for itself as to its terms. 

25. Answering paragraph 25, admit that WIAA raises revenue by selling exclusive 

and preferential rights to report tournament events, deny that this unlawful practice is necessary 

to accomplish the interests alleged in paragraph 25 and affirmatively allege that those interests 

could lawfully be accomplished by the use of reasonable time, place and manner restrictions 

applied equally to all news media. 

26. Answering paragraph 26, deny the allegations of paragraph 26 and affirmatively 

allege that WIAA’s media policies speak for themselves as to their terms. 

27. Deny. 
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28. Answering paragraph 28, deny having knowledge or information sufficient to 

form a belief as to the truth of the allegations contained in the first sentence of paragraph 28, 

affirmatively allege that defendants have expressly and repeatedly acknowledged WIAA’s right 

as a state actor under 42 U.S.C. § 1983 to impose reasonable time, place and manner restrictions 

on news media at WIAA-sponsored tournament events, deny that WIAA can lawfully “license” 

or sell exclusive and preferential rights to report tournament events, and deny the remaining 

allegations of paragraph 28. 

The Current Dispute 

29. Admit. 

30. Answering paragraph 30, admit the allegations contained in the first two 

sentences of paragraph 30 and deny the remaining allegations of paragraph 30. 

31. Answering paragraph 31, admit the allegations contained in the first sentence of 

paragraph 31, affirmatively allege that Gannett was told it would have to pay fees and surrender 

ownership of its work product to WWWY in exchange for permission to stream WIAA-

sponsored football tournament games, admit Gannett did not agree to those terms, and deny the 

remaining allegations of paragraph 31. 

32. Answering paragraph 32, admit the allegations of contained in the first sentence 

of paragraph 32, affirmatively allege that WIAA filed suit, without serving or informing the 

defendants, before the parties even met to discuss and attempt to resolve their differences and 

long before they had reached impasse, and deny the remaining allegations of paragraph 32. 
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CLAIM FOR RELIEF 
(Declaratory Relief) 

33. Incorporate by reference their responses to paragraphs 1 through 32 above. 

34. Answering paragraph 34, admit there is a genuine dispute between the parties 

over WIAA’s claimed right to grant selected news media exclusive and preferential rights to 

report tournament events, deny that defendants have refused to abide by WIAA’s reasonable 

time, place and manner restrictions on reporting tournament events, and admit the remaining 

allegations of paragraph 34. 

35. Answering paragraph 35, admit that WIAA organizes, administers and promotes 

the athletic tournaments at issue, admit that WIAA has the right to further the interests it has 

alleged through reasonable time, place and manner restrictions applied equally to all news media 

interested in reporting tournament events, and deny the remaining allegations of paragraph 35. 

36. Deny that WIAA is entitled to the declaration it seeks in paragraph 36. 

SEPARATE AND ADDITIONAL DEFENSES 

For their additional defenses, defendants incorporate by reference their responses and 

affirmative allegations in paragraphs 1-36 above and, without conceding that they have the 

burden of proof as to any of these, further state and allege as follows: 

1. WIAA’s complaint fails to state a claim upon which relief can be granted under 

the Copyright Act of 1976, 17 U.S.C. §§ 101 et seq., (Copyright Act) which precludes WIAA’s 

claimed rights to discriminate among news media and to grant exclusive licenses to report 

WIAA-sponsored tournament events.  As a state actor, WIAA’s sole authority is to impose 

reasonable time, place and manner restrictions applied equally to all news media interested in 

reporting tournament events. 
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2. The declaratory relief WIAA seeks in this action is pre-empted by the Copyright 

Act. 

3. The declaration WIAA seeks in this action is barred by the Copyright Act and, 

because WIAA is a state actor, by the First and Fourteenth Amendments to the United States 

Constitution as well. 

Dated:  May 5, 2009. 

 
 

s/Robert J. Dreps 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN-HIFI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
CERTIFICATE OF SERVICE 

 

I hereby certify that on May 5, 2009, I caused copies of the following document: 

• DEFENDANTS’ ANSWER TO PLAINTIFFS’ FIRST AMENDED 
COMPLAINT 

 
to be electronically filed with the Clerk of Court using the ECF system which will send 

notification to the following ECF participants: 

Gerald M. O’Brien 
Anderson O’Brien Bertz Skrenes & Golla 
1257 Main Street 
P.O. Box 228 
Stevens Point, WI  54481-0228 
gmo@andlaw.com 

John S. Skilton 
Perkins Coie LLP 
One East Main Street, #201 
Madison, WI  53703-5118 
jskilton@perkinscoie.com 

Jennifer Susan Walther 
Mawicke & Goisman, S.C. 
1509 North Prospect Avenue 
Milwaukee, WI  53202 
jwalther@dmgr.com 
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Justi Rae Miller 
Kelly and Berens, P.A. 
80 South 8th Street, IDS Tower 
Suite 3720 
Minneapolis, MN  55402 
jmiller@kellyandberens.com 

Dated:  May 5, 2009. 

 
 

s/Robert J. Dreps 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

 

WISCONSIN INTERSCHOLASTIC ATHLETIC

ASSOCIATION and AMERICAN-HIFI, INC.,

Plaintiffs,

v.

GANNETT CO., INC. and WISCONSIN-

NEWSPAPER ASSOCIATION, INC.,

Defendants.

PRELIMINARY PRETRIAL

CONFERENCE ORDER

09-cv-155-slc

 

This court held a telephonic preliminary pretrial conference on May 5, 2009.  Both sides

were represented by counsel.  The court set the schedule for this case and advised the parties that

their conduct throughout this case is governed by this pretrial conference order and the

attachments to it.

1. Amendments to the Pleadings: June 1, 2009

Amendments to the pleadings pursuant to Rules 13-15 and 20-21 must be filed and

served not later than the date set forth above.  The court routinely accepts amendments filed

within the deadline.  A party may not amend its pleadings after the deadline without leave of

court, which will be granted only upon a showing of good cause for the late amendment and lack

of prejudice to the other parties.  The longer a party waits to seek leave to amend, the less likely

the court will allow amendment.
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2. Disclosure of Experts: Proponent: August 3, 2009

    Respondent: September 4, 2009

All disclosures mandated by this paragraph must comply with the requirements of Rule

26(a)(2)(A), (B) and (C).  There shall be no third round of rebuttal expert reports.

Supplementation pursuant to Rule 26(e)(1) is limited to matters raised in an expert’s first report,

must be in writing and must be served not later than five calendar days before the expert’s

deposition, or before the general discovery cutoff if no one deposes the expert.  Any employee

of a party who will be offering expert opinions during any phase of this case must comply with

all of these disclosure requirements.

Failure to comply with these deadlines and procedures could result in the court striking

the testimony of a party’s experts pursuant to Rule 37. The parties may modify these deadlines

and procedures only by unanimous agreement or by court order.

3. Deadline for Filing Dispositive Motions: September 25, 2009

Dispositive motions may be filed and served by any party on any date up to the deadline

set above. All dispositive motions must be accompanied by supporting briefs. All responses to

any dispositive motion must be filed and served within 21 calendar days of service of the

motion, which the court presumes is the date the motion is filed with the court. Any reply by

the movant must be filed and served within 10 calendar days of service of the response, which

the court presumes to be the date the response is filed with the court. A party is not entitled to
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additional time under Rule 6(e) to file and serve documents related to a dispositive motion. The

parties may not modify this schedule without leave of court.

If any party files a motion for summary judgment, all parties must follow this court’s

procedure governing such motions, a copy of which is attached to this order. The court will not

consider any document that does not comply with its summary judgment procedure. A party

may not file more than one motion for summary judgment in this case without leave of court.

Parties are to undertake discovery in a manner that allows them to make or respond  to

dispositive motions within the scheduled deadlines. The fact that the general discovery deadline

cutoff, set forth below, occurs after the deadlines for filing and briefing dispositive motions is

not a ground for requesting an extension of the motion and briefing deadlines.

4. Settlement Letters: December 18, 2009

Counsel for each party must submit to the clerk of court a settlement letter not later than

the date set forth above.  Counsel shall e-mail their settlement letter to

ClerkofCourt@wiwd.uscourts.gov.  The letter should contain the terms and conditions upon

which the counsel's client(s) would agree to settle this case.  Such letters should be marked

"Under Seal" and should not be sent to opposing counsel. Such letters will not become part of

the record in this case.  Upon receipt of the letters, the court will initiate settlement discussions

with counsel.

mailto:ClerkofCourt@wiwd.uscourts.gov
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5. Discovery Cutoff: December 18, 2009

All discovery in this case must be completed not later than the date set forth above,

absent written agreement of all parties to some other date. Absent written agreement of the

parties or a court order to the contrary, all discovery must conform with the requirements of

Rules 26 through 37 and 45.

Rule 26(a)(1) governs initial disclosures unless the parties agree in writing to the

contrary.

The following discovery materials shall not be filed with the court unless they concern a

motion or other matter under consideration by the court: interrogatories; responses to

interrogatories; requests for documents; responses to requests for documents; requests for

admission; and responses to requests for admission.

Deposition transcripts shall be filed with the court promptly after preparation. All

deposition transcripts must be in compressed format. The court will not accept duplicate

transcripts. The parties must determine who will file each transcript.

A party may not file a motion regarding discovery until that party has made a good faith

attempt to resolve the dispute.  All efforts to resolve the dispute must be set forth in any

subsequent discovery motion filed with this court. By this order, the court requires all parties

to a discovery dispute to attempt to resolve it quickly and in good faith. Failure to do so could

result in cost shifting and sanctions under Rules 37(a)(4) and 37(b)(2).
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This court also expects the parties to file discovery motions promptly if self-help fails.

Parties who fail to do so may not seek to change the schedule on the ground that discovery

proceeded too slowly to meet the deadlines set in this order. 

All discovery-related motions must be accompanied by a supporting brief, affidavit, or

other document showing a prima facie entitlement to the relief requested. Any response to a

discovery motion must be served and filed within seven calendar days of service of the motion,

which the court presumes is the date the motion is filed with this court.  Replies may not be

filed unless requested by the court. A party is not entitled to additional response time under

Rule 6(a) or Rule 6(e), F.R.Civ.P. beyond the seven calendar days ordered herein.

For all purposes in this case, Rule 6(e) shall apply only to documents mailed via the

United States Postal Service. Use of any other courier or express service shall be deemed

personal service as of the date of delivery for the purpose of computing time limits. 

6 Rule 26(a)(3) Disclosures and all motions in limine: January 15, 2010

    Objections: January 22, 2010

Note well: the parties also must submit courtesy copies of all these submissions to chambers. 

7. Final Pretrial Submissions

Not later than 28 days before trial each party shall serve on all other parties all materials

specified in Rule 26(a)(3)(A), (B) and (C).
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Not later than 14 days before trial the parties shall complete the tasks listed in Paragraph

1.A. - 1.H. of the court’s standing order in non-jury cases (copy attached).

Not later than seven calendar days before trial the parties shall complete the tasks listed

in Paragraphs 2 - 4 of the court’s standing order in non-jury cases.

If a party chooses to submit a trial brief (which is optional) it must file and serve its brief

not later than three calendar days before trial.  Same day service is required. 

As noted earlier in this order, deposition transcripts are to be filed promptly with the

Clerk of Court upon preparation; any deposition that has not been filed with the Clerk of Court

by close of business two work days before trial shall not be used by any party for any purpose

at trial.

8. Trial: February 8, 2010 at 9:00 a.m.

Because this case will be tried by a district judge who has not been appointed yet, this

trial date is subject to change.  Trial shall be to the court. The parties estimate that this case will

take three to five days to try.  Absent further order of this court, the issues to be tried shall be

limited to those identified by the parties in their pretrial conference report to the court.  The

court shall try the issues of liability and damages without bifurcation.  A copy of this court’s

procedural order for non-jury cases is attached.

This case will be tried in an electronically equipped courtroom and the parties shall

present their evidence using this equipment.  Counsel shall ensure the compatibility of any of
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their personal equipment with the court’s system prior to the final pretrial conference or shall

forfeit their right to use any personal equipment that is not compatible with the court’s system.

9. Reporting Obligation of Corporate Parties. 

All parties that are required to file a disclosure of corporate affiliations and financial

interest form have a continuing obligation throughout this case promptly to amend that form

to reflect any changes in the answers.

Entered this 5  day of May, 2009.th

BY THE COURT:

/s/

STEPHEN L. CROCKER

Magistrate Judge
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            Page 1

MANDATORY ELECTRONIC FILING OF ALL COURT DOCUMENTS

Electronic Case Filing is the standard way of doing business with the District Court in the

Western District of Wisconsin.  Effective January 22, 2008, electronic filing is mandatory

in all civil and criminal case pending the newly filed.

Information on electronic filing and the court’s administrative procedures are available on

our website: www.wiwd.uscourts.gov under CM/ECF News.  Resources include

Administrative Procedures, Frequently Asked Questions, User Manual, and contact

information.

Each lawyer must complete and sign a Lawyer Registration Form, which can be accessed at

http://attorneyreg.wiwd.uscourts.gov  The registration form requires the Filing User’s name,

address, telephone number, and Internet e-mail address.  Upon completion of the electronic

registration form, the lawyer prints a copy, signs the form and mails it to the clerk’s office.

The clerk’s office will retain this signed registration on file.  To ensure that the clerk’s office

has correctly entered a registering lawyer’s e-mail address in the System, the clerk’s office will

send the lawyer an e-mail message which will include a login and password.

http://www.wiwd.uscourts.gov
http://attorneyreg.wiwd.uscourts.gov
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HELPFUL TIPS FOR FILING 

A SUMMARY JUDGMENT MOTION

IN CASES ASSIGNED TO JUDGE BARBARA B. CRABB

Please read the attached directions carefully – doing so will save your time and the court’s.

REMEMBER:

1.  All facts necessary to sustain a party’s position on a motion for summary judgment

must be explicitly proposed as findings of fact.  This includes facts establishing jurisdiction.

(Think of your proposed findings of fact as telling a story to someone who knows nothing

of the controversy.)

2.  The court will not search the record for factual evidence.  Even if there is evidence

in the record to support your position on summary judgment, if you do not propose a

finding of fact with the proper citation, the court will not consider that evidence when

deciding the motion.

3.   A fact properly proposed by one side will be accepted by the court as undisputed

unless the other side properly responds to the proposed fact and establishes that it is in

dispute.

4.  Your brief is the place to make your legal argument, not to restate the facts.  When

you finish it, check it over with a fine tooth comb to be sure you haven’t relied upon or

assumed any facts in making your legal argument that you failed to include in the separate

document setting out your proposed findings of fact.

5.  A chart listing the documents to be filed by the deadlines set by the court for

briefing motions for summary judgment or cross-motions for summary judgment is printed

on the last page of the procedures. 

Revised March 2006
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MEMORANDUM TO PRO SE LITIGANTS

REGARDING SUMMARY JUDGMENT MOTIONS

IN CASES ASSIGNED TO JUDGE CRABB

This court expects all litigants, including persons representing themselves, to follow

this court’s Procedures to be Followed on Motions for Summary Judgment.  If a party does

not follow the procedures, there will be no second chance to do so.  Therefore, PAY

ATTENTION to the following list of mistakes pro se plaintiffs tend to make when they

oppose a defendant’s motion for summary judgment:

• Problem:  The plaintiff does not answer the defendant’s proposed facts

correctly.    

Solution:  To answer correctly, a plaintiff must file a document titled

“Response to Defendant’s Proposed Findings of Fact.”  In this document, the

plaintiff must answer each numbered fact that the defendant proposes, using

separate paragraphs that have the same numbers as defendant’s paragraphs.

See Procedure II.D.  If plaintiff does not object to a fact that the defendant

proposes, he should answer, “No dispute.”

• Problem:  The plaintiff submits his own set of proposed facts without

answering the defendant’s facts. 

Solution:  Procedure II.B. allows a plaintiff to file his own set of proposed facts

in response to a defendant’s motion ONLY if he thinks he needs additional

facts to prove his claim.

• Problem:  The plaintiff does not tell the court and the defendant where there

is evidence in the record to support his version of a fact. 

Solution:  Plaintiff must pay attention to Procedure II.D.2., which tells him

how to dispute a fact proposed by the defendant.  Also, he should pay

attention to Procedure I.B.2., which explains how a new proposed fact should

be written.

• Problem:  The plaintiff supports a fact with an exhibit that the court cannot

accept as evidence because it is not authenticated.  
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Solution:  Procedure I.C. explains what may be submitted as evidence.  A copy

of a document will not be accepted as evidence unless it is authenticated.

That means that the plaintiff or someone else who has personal knowledge

what the document is must declare under penalty of perjury in a separate

affidavit that the document is a true and correct copy of what it appears to be.

For example, if plaintiff wants to support a proposed fact with evidence that

he received a conduct report, he must submit a copy of the conduct report,

together with an affidavit in which he declares under penalty of perjury that

the copy is a true and unaltered copy of the conduct report he received on

such and such a date.   

NOTE WELL:  If a party fails to respond to a fact proposed by the opposing party,

the court will accept the opposing party’s proposed fact as undisputed.  If a party’s response

to any proposed fact does not comply with the court’s procedures or cites evidence that is

not admissible, the court will take the opposing party’s factual statement as true and

undisputed.  You’ll find additional tips for making sure that your submissions comply with

the court’s procedures on page 9 of this packet.

Revised M arch 2006
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

PROCEDURE TO BE FOLLOWED ON MOTIONS FOR SUMMARY JUDGMENT

I.  MOTION FOR SUMMARY JUDGMENT

A. Contents:

1. A motion, together with such materials permitted by Rule 56(e) as the moving

party may wish to serve and file; and

2. In a separate document, a statement of proposed findings of fact or a

stipulation of fact between or among the parties to the action, or both; and

3. Evidentiary materials (see I.C.); and

4. A supporting brief.

B. Rules Regarding Proposed Findings of Fact:

1. Each fact must be proposed in a separate, numbered paragraph, limited as

nearly as possible to a single factual proposition.

2. Each factual proposition must be followed by a reference to evidence

supporting the proposed fact.  For example, 

“1.  Plaintiff Smith bought six Holstein calves on July 11, 2006.

  Harold Smith Affidavit, Jan. 6, 2007, p.1, ¶ 3.”  

3. The statement of proposed findings of fact shall include ALL factual

propositions the moving party considers necessary for judgment in the party’s

favor.  For example, the proposed findings shall include factual statements

relating to jurisdiction, the identity of the parties, the dispute, and the context

of the dispute.

4. The court will not consider facts contained only in a brief.
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C. Evidence

1. As noted in I.B. above, each proposed finding must be supported by

admissible evidence.  The court will not search the record for evidence. To

support a proposed fact, you may use:

a. Depositions.  Give the name of the witness, the date of the deposition,

and page of the transcript of cited deposition testimony;

b. Answers to Interrogatories.  State the number of the interrogatory and

the party answering it;

c. Admissions made pursuant to Fed. R. Civ. P. 36.  (state the number of

the requested admission and the identity of the parties to whom it was

directed); or

d. Other Admissions.  The identity of the document, the number of the

page, and paragraph of the document in which that admission is made.

e. Affidavits.  The page and paragraph number, the name of the affiant,

and the date of the affidavit.  (Affidavits must be made by persons who

have first hand knowledge and must show that the person making the

affidavit is in a position to testify about those facts.)

f. Documentary evidence that is shown to be true and correct, either by

an affidavit or by stipulation of the parties.  (State exhibit number,

page and paragraph.)

II.  RESPONSE TO MOTION FOR SUMMARY JUDGMENT

A. Contents:

1. A response to the moving party’s proposed finding of fact; and

2. A brief in opposition to the motion for summary judgment; and

3. Evidentiary materials (See I.C.)

B.  In addition to responding to the moving party’s proposed facts, a responding party may

propose its own findings of fact following the procedure in section I.B. and C. above.  

1. A responding party should file additional proposed findings of fact if it needs

them to defeat the motion for summary judgment.
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2. The purpose of additional proposed findings of fact is to SUPPLEMENT the

moving party’s proposed findings of fact, not to dispute any facts proposed by the

moving party. They do not take the place of responses.  Even if the responding

party files additional proposed findings of fact, it MUST file a separate response

to the moving party’s proposed findings of fact.

 

C. Unless the responding party puts into dispute a fact proposed by the moving party, the

court will conclude that the fact is undisputed.

D. Rules Regarding Responses to the Moving Party’s Proposed Factual Statements:

1. Answer each numbered fact proposed by the moving party in separate paragraphs,

using the same number. 

2. If you dispute a proposed fact, state your version of the fact and refer to evidence

that supports  that version.  For example, 

Moving party proposes as a fact:

“1.  Plaintiff Smith purchased six Holstein calves from Dell’s Dairy Farm on July

11, 2006.  Harold Smith Affidavit, Jan. 6, 2007, p.1, ¶ 3.”  

Responding party responds:

“1.  Dispute.  The purchase Smith made from Dell’s Dairy Farm on July 11, 2006

was for one Black Angus bull  John Dell Affidavit, Feb. 1, 2007,  Exh. A.”

3. The court prefers but does not require that the responding party repeat verbatim

the moving party’s proposed fact and then respond to it.  Using this format for

the example above would lead to this response by the responding party:

“1.  Plaintiff Smith purchased six Holstein calves from Dell’s Dairy Farm on July 11,

2006.  Harold Smith Affidavit, Jan. 6, 2007, p.1, ¶ 3.  

“Dispute. The purchase Smith made from Dell’s Dairy Farm on July 11, 2006

was for one Black Angus bull.”  John Dell Affidavit, Feb. 1, 2007,  Exh. A.”

4. When a responding party disputes a proposed finding of fact, the response must

be limited to those facts necessary to raise a dispute. The court will disregard any

new facts that are not directly responsive to the proposed fact.  If a responding

party believes that more facts are necessary to tell its story, it should include them

in its own proposed facts, as discussed in II.B.  
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 E. Evidence

1. Each fact proposed in disputing a moving party’s proposed factual statement and

all additional facts proposed by the responding party must be supported by

admissible evidence.  The court will not search the record for evidence. To

support a proposed fact, you may use evidence as described in Procedure I.C.1.

a. through f.

2. The court will not consider any factual propositions made in response to the

moving party’s proposed facts that are not supported properly and sufficiently by

admissible evidence.

III.  REPLY BY MOVING PARTY

A.  Contents:

1. An answer to each numbered factual statement made by the responding party in

response to the moving party’s proposed findings of fact, together with references

to evidentiary materials; and

2. An answer to each additional numbered factual statement proposed by the

responding party under Procedure II.B., if any, together with references to

evidentiary materials; and

3. A reply brief; and

4. Evidentiary materials (see I.C.)

B. If the responding party has filed additional proposed findings of fact, the moving party

should file its response to those proposed facts at the same time as its reply, following the

procedure in section II.

C. When the moving party answers the responding party’s responses to the moving party’s

original proposed findings of fact, and answers the responding party’s additional

proposed findings of fact, the court prefers but does not require that the moving party

repeat verbatim the entire sequence associated with each proposed finding of fact so that

reply is a self-contained history of all proposed facts, responses and replies by all parties.

 

IV.  SUR-REPLY BY RESPONDING PARTY

A responding party shall not file a sur-reply without first obtaining permission from the

court.  The court only permits sur-replies in rare, unusual situations. 
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MOTION FOR SUMMARY JUDGMENT

Deadline 1

(All deadlines appear in the

Preliminary Pretrial Conference

Order Sent to the Parties Earlier)

Deadline 2 Deadline 3

moving party’s motion

moving party’s brief non-moving party’s response brief moving party’s reply brief

moving party’s proposed findings of

fact

non-moving party’s response to

moving party’s proposed findings of

fact

moving party’s reply to non-moving

party’s response to moving party’s

proposed findings of fact

non-moving party’s additional

proposed findings of fact 

moving party’s response to non-moving

party’s additional proposed findings of

fact, if any.

CROSS MOTIONS FOR SUMMARY JUDGMENT

Deadline 1

(All deadlines appear in the

Preliminary Pretrial Conference

Order Sent to the Parties Earlier)

Deadline 2 Deadline 3

defendant’s motion

defendant’s brief plaintiff’s response brief defendant’s reply brief

defendant’s proposed findings of

fact

plaintiff’s response to defendant’s

proposed findings of fact

defendant’s reply to plaintiff’s response

to defendant’s proposed findings of fact

plaintiff’s motion

plaintiff’s brief defendant’s response brief plaintiff’s reply brief

plaintiff’s proposed findings of fact defendant’s response to plaintiff’s

proposed findings of fact

plaintiff’s reply to defendant’s response

to plaintiff’s proposed findings of fact
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PROCEDURES GOVERNING FINAL PRETRIAL CONFERENCE

IN CASES ASSIGNED TO JUDGE CRABB

1  The preliminary pretrial conference order tells the parties what documents must be submitted

for the final pretrial conference and what the deadlines are for submitting them.

2.  The court’s standard voir dire questions and standard jury instructions are attached to this order

and will be asked in every case.  The parties should not duplicate the standard questions or instructions.

3.  A party must submit to the court an electronic copy of any proposed additional voir dire questions,

proposed form of special verdict and proposed jury instructions in full electronic text (that is, not just by

citation) by e-mailing them to chambers in WordPerfect or Microsoft Word format to

wiwd_bbc@wiwd.uscourts.gov.  The subject line of the e-mail sent to chambers must include the case

number and the phrase Final Pretrial Submissions.

4.  Proposed jury instructions shall be submitted in the following form:

A. Pattern instructions are to be requested by reference to the source (e.g.,

court’s standard instruction or Devitt & Blackmar, § 18.01); and

B. Special instructions or pattern instructions, whether modified or not,

must be presented double-spaced with one instruction per page, and each

instruction shall show the identity of the submitting party, the number of

the proposed instruction, and the citation of the pattern instruction,

decision, statute, regulation or other authority supporting the proposition

stated, with any additions underscored and any deletions set forth in

parentheses.  The e-mail version of a party's proposed instructions

must follow this format. 

5.  The court retains the discretion to refuse to entertain voir dire questions, special verdict forms, or

jury instructions not submitted in accordance with this order or the preliminary pretrial conference order unless

the subject of the request is one arising during trial that could not reasonably have been anticipated prior to

trial.

6.  Each party shall be represented at the final pretrial conference by the lawyer who will actually try

the case unless the party is proceeding pro se, in which case the pro se party must appear.  A party represented

by counsel shall also be present in person unless

A. Counsel has been delegated the full authority to settle the case; or

B. Attendance in person is impossible and arrangements are made for communication by

telephone during the entire duration of the conference for the purpose of acting upon

settlement proposals.

mailto:wiwd_bbc@wiwd.uscourts.gov.
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PROCEDURES FOR TRIAL EXHIBITS

IN CASES ASSIGNED TO JUDGE CRABB

Before trial, the parties are to label all exhibits that may be offered at trial.  Before the start of trial,

the parties are to provide the deputy clerk with a list of all exhibits.  Exhibits for use at trial are not subject

to the electronic filing procedures, but are to be filed conventionally.  Counsel are to retain the original

exhibits following trial.

1.  Each party is to label all exhibits.

2.  If more than one defendant will be offering exhibits, that defendant should add an initial

identifying the particular defendant to the label.

3.  Each party is to submit a list of their exhibits.  The party should state to whom the exhibits

belong, the number of each exhibit and a brief description.  

4.  Each party is to provide the court with the original exhibit list and a copy of each exhibit that

may be offered for the judge’s use.

5.  As a general rule, the plaintiff should use exhibit numbers 1-500 and the defendant should use

exhibit numbers 501 and up.

6.  Each party is to maintain custody of his or her own exhibits throughout the trial.

7.  At the end of trial, each party is to retain all exhibits that become a part of the record.  It is each

party’s responsibility to maintain his or her exhibits and to make arrangements with the clerk’s office for

inclusion of the exhibits in the appeal record, if there is an appeal.

8.  Each party should be aware that once reference is made to an exhibit at trial, the exhibit becomes

part of the record, even though the exhibit might not be formally offered or might not be received. 

Any questions concerning these instructions may be directed to the clerk’s office at (608) 264-5156.

Entered this 19th day of May, 2006.

BY THE COURT:

BARBARA B. CRABB

District Judge
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        COURT’S STANDARD VOIR DIRE QUESTIONS

IN CASES ASSIGNED TO JUDGE CRABB

1. Statement of the case.  (A very brief, concise description of the plaintiff(s)' claims and the

defendant(s)' defenses.)

Has any one of you ever heard of this case before today?  How?  When?  When you

heard about it, did you form any opinion concerning the case?  Do you believe that

your ability to serve impartially as a juror in this case has been affected by what you

have heard about it?

2. The trial of this case will begin _____________ and will last _______________ days.  Is there any one

of you who would be unable to serve as a juror during this time?

3. Ask counsel to stand and tell the jury where they practice and with whom.  Ask panel whether

anyone knows counsel or their associates or partners.

4. Ask counsel to introduce the parties.  Ask panel whether anyone knows any of the parties.  (If any

party is a corporation, have counsel identify the nature of the corporation's business, its major

subsidiaries, or its parent corporation, and where it conducts business.  Ask whether anyone on the

panel is stockholder of corporation or has had business dealings with it.)

5. Question to each prospective juror. 

Please stand up and tell us about yourself.

Name, age, and city or town of residence.

Marital status and number of children, if any.

Current occupation (former if retired).

Current (or former) occupation of your spouse or domestic partner.

Any military service, including branch, rank and approximate date of discharge.

How far you went in school and major areas of study, if any.

Memberships in any groups or organizations.

Hobbies and leisure-time activities.

Favorite types of reading material.

Favorite types of television shows.

6. Question to panel regarding prior experience with court proceedings:
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a. Have any of you ever been a party to a lawsuit?  Describe circumstances.

b. Have any of you ever been a witness in a lawsuit?

c. How many of you have served previously on a jury?

d. Of those of you who have sat on a jury, were you ever the foreperson on a jury?  Describe

your experience.

e. Do any of you know any of the other persons on the jury panel?

7. Question to panel in personal injury cases:

In this case the plaintiff is alleging that he suffered injuries [describe in summary fashion, for

example, he was burned, or he suffered a broken leg and ankle] in an [automobile, horseback riding,

industrial, farm, etc.] accident.

a. Has any one of you ever suffered similar injuries?  Describe.  Do you have any residual

effects of your injury?

b. Do you have close friends or relatives who have suffered similar injuries?

c. Were you ever in an accident involving [an automobile, farm machinery, industrial machine,

etc.)?

d. Do you have any close friends or relatives who have been in an accident of this kind?

8. Question to panel. At the end of the case I will give you instructions that will govern your

deliberations.  You are required to follow those instructions, even if you do not agree with them.

Is there any one of you who would be unable or unwilling to follow the instructions?

9. Question to panel.  Do any of you have opinions, whether positive or negative, about people who

go to court to obtain relief for wrongs they believe they have suffered?

10. Question to panel.  Do you know of any reason whatsoever why you could not sit as a trial juror

with absolute impartiality to all the parties in this case?
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STANDARD JURY INSTRUCTIONS – CIVIL*

*These instructions are used in cases before the Honorable Barbara B. Crabb, District Judge
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I. INTRODUCTORY INSTRUCTION

Members of the jury, we are about to begin the trial of the case.  Before it begins, I will give

you some instructions to help you understand how the trial will proceed, how you should evaluate

the evidence, and how you should conduct yourselves during the trial.

The party who begins the lawsuit is called the plaintiff.  In this action, the plaintiff is

____________________________.   The parties against whom the suit is brought are called the

defendants.  In this action, the defendants are _____________________________________.

[Describe claims and basic legal elements of claims and defenses] 

The case will proceed as follows:

First, plaintiff's counsel will make an opening statement outlining plaintiff's case.  Immediately

after plaintiff's statement, defendants' counsel will also make an opening statement outlining

defendants' case.  What is said in opening statements is not evidence; it is simply a guide to help you

understand what each party expects the evidence to show.  

Second, after the opening statements, the plaintiff will introduce evidence in support of his

claim.  At the conclusion of the plaintiff's case, the defendants may introduce evidence.  The

defendants are not required to introduce any evidence or to call any witnesses.  If the defendants

introduce evidence, the plaintiff may then introduce rebuttal evidence.

Third, after the evidence is presented, the parties will make closing arguments explaining what

they believe the evidence has shown and what inferences you should draw from the evidence.  What

is said in closing argument is not evidence.  The plaintiff has the right to give the first closing

argument and to make a short rebuttal argument after the defendants’ closing argument.

Fourth, I will instruct you on the law that you are to apply in reaching your verdict.

Fifth, you will retire to the jury room and begin your deliberations.

You will hear the term "burden of proof" used during this trial.  In simple terms, the phrase

"burden of proof" means that the party who makes a claim has the obligation of proving that claim.

At the end of the trial, I will instruct you on the proper burden of proof to be applied in this case.

The trial day will run from 9:00 a.m. until 5:30 p.m.  You will have at least an hour for lunch

and two additional short breaks, one in the morning and one in the afternoon.

During recesses you should keep in mind the following instructions:

First, do not discuss the case either among yourselves or with anyone else during the course

of the trial.  The parties to this lawsuit have a right to expect from you that you will keep an open

mind throughout the trial.  You should not reach a conclusion until you have heard all of the

evidence and you have heard the lawyers' closing arguments and my instructions to you on the law,

and have retired to deliberate with the other members of the jury.

Second, do not permit any third person to discuss the case in your presence.  If anyone tries

to talk to you despite your telling him not to, report that fact to the court as soon as you are able.

Do not discuss the event with your fellow jurors or discuss with them any other fact that you believe

you should bring to the attention of the court.

Third, although it is a normal human tendency to converse with people with whom one is

thrown in contact, please do not talk to any of the parties or their attorneys or witnesses.  By this I

mean not only do not talk about the case, but do not talk at all, even to pass the time of day.  In no
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other way can all parties be assured of the absolute impartiality they are entitled to expect from you

are jurors.

Fourth, do not read about the case in the newspapers, or listen to radio or television

broadcasts about the trial.  If a newspaper headline catches your eye, do not examine the article

further.  Media accounts may be inaccurate and may contain matters that are not proper for your

consideration.  You must base your verdict solely on the evidence produced in court.

Fifth, no matter how interested you may become in the facts of the case, you must not do any

independent research, investigation or experimentation.  Do not look up materials on the internet

or in other sources. [do not visit the site of the incident] [or perform any kind of experiment.] Again,

you must base your verdict solely on the evidence produced in court.  

Credibility of Witnesses

In deciding the facts, you may have to decide which testimony to believe and which testimony

not to believe.  You may believe everything a witness says, part of it, or none of it.  In considering

the testimony of any witness, you may take into account many factors, including the witness’s

opportunity and ability to see or hear or know the things the witness testified about; the quality of

the witness’s memory; the witness’s appearance and manner while testifying; the witness’s interest

in the outcome of the case; any bias or prejudice the witness may have; other evidence that may have

contradicted the witness’s testimony; and the reasonableness of the witness’ testimony in light of all

the evidence.  The weight of the evidence does not necessarily depend upon the number of witnesses

who testify.

Depositions

During the course of a trial the lawyers will often refer to and read from depositions.

Depositions are transcripts of testimony taken while the parties are preparing for trial.  Deposition

testimony is given under oath just like testimony on the trial.  You should give it the same

consideration you would give it had the witnesses testified here in court.  

Objections

During the trial, you will hear the lawyers make objections to certain questions or to certain

answers of the witnesses.  When they do so, it is because they believe the question or answer is legally

improper and they want me to rule on it.  Do not try to guess why the objection is being made or

what the answer would have been if the witness had been allowed to answer it.

If I tell you not to consider a particular statement that has already been made, put that

statement out of your mind and remember that you may not refer to it during your deliberations.

Questions

During the trial, I may sometimes ask a witness questions.  Please do not assume that I have

any opinion about the subject matter of my questions. 

If you wish to ask a question about something you do not understand, write it down on a

separate slip of paper.  If, when the lawyers have finished all of their questioning of the witness, the
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question is still unanswered to your satisfaction, raise your hand, and I will take the written question

from you, show it to counsel, and decide whether it is a question that can be asked.  If it cannot, I

will tell you that.  I will try to remember to ask about questions after each witness has testified.  

Notetaking

The clerk will give each of you a notepad and pencil for taking notes.  This does not mean you

have to take notes; take them only if you want to and if you think they will help you to recall the

evidence during your deliberations.  Do not let notetaking interfere with your important duties of

listening carefully to all of the evidence and of evaluating the credibility of the witnesses.  Keep in

mind that just because you have written something down it does not mean that the written note is

more accurate than another juror's mental recollection of the same thing.  No one of you is the

"secretary" for the jury, charged with the responsibility of recording evidence.  Each of you is

responsible for recalling the testimony and other evidence.  

Although you can see that the trial is being reported, you should not expect to be able to use

trial transcripts in your deliberations.  You will have to rely on your own memories.  

Evidence

Evidence at a trial includes the sworn testimony of the witnesses, exhibits admitted into the

record, facts judicially noticed, and facts stipulated by counsel.  You may consider only evidence that

is admitted into the record.  

In deciding the facts of this case, you are not to consider the following as evidence: statements

and arguments of the lawyers, questions and objections of the lawyers, testimony that I instruct you

to disregard, and anything you may see or hear when the court is not in session even if what you see

or hear is done or said by one of the parties or by one of the witnesses. 

Evidence may be either direct or circumstantial.  Direct evidence is direct proof of a fact, such

as testimony by a witness about what the witness said or heard or did.  Circumstantial evidence is

proof of one or more facts from which you could find another fact.  You should consider both kinds

of evidence.  The law makes no distinction between the weight to be given to either direct or

circumstantial evidence.  You are to decide how much weight to give any evidence.  

Contradictory or Impeaching Evidence

A witness may be discredited by contradictory evidence or by evidence that at some other time

the witness has said or done something, or has failed to say or do something, that is inconsistent with

the witness's present testimony.

If you believe any witness has been discredited, it is up to you to decide how much of the

testimony of that witness you believe.

If a witness is shown to have given false testimony knowingly, that is, voluntarily and

intentionally, about any important matter, you have a right to distrust the witness's testimony about

other matters. You may reject all the testimony of that witness or you may choose to believe some

or all of it.

The general rule is that if you find that a witness said something before the trial that is

different from what the witness said at trial you are to consider the earlier statements only as an aid
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in evaluating the truthfulness of the witness's testimony at trial.  You cannot consider as evidence in

this trial what was said earlier before the trial began.

There is an exception to this general rule for witnesses who are the actual parties in the case.

If you find that any of the parties made statements before the trial began that are different from the

statements they made at trial, you may consider as evidence in the case whichever statement you find

more believable.

Drawing of Inferences

You are to consider only the evidence in the case.  But in your consideration of the evidence,

you are not limited solely to what you see and hear as the witnesses testify.  You are permitted to

draw, from facts you find have been proved, such reasonable conclusions as seem justified in the light

of your own experience and common sense.

Experts

A person's training and experience may make him or her a true expert in a technical field.  The

law allows that person to state an opinion here about matters in that particular field.  It is up to you

to decide whether you believe the expert's testimony and choose to rely upon it.  Part of that decision

will depend on your judgment about whether the expert's background of training and experience is

sufficient for him or her to give the expert opinion that you heard, and whether the expert's opinions

are based on sound reasons, judgment, and information.

During the trial, an expert witness may be asked a question based on assumptions that certain

facts are true and then asked for his or her opinion based upon that assumption.  Such an opinion

is of use to you only if the opinion is based on assumed facts that are proven later.  If you find that

the assumptions stated in the question have not been proven, then you should not give any weight

to the answer the expert gave to the question.

II.  POST-TRIAL INSTRUCTIONS

Introduction

Ladies and Gentlemen of the Jury:

Now that you have heard the evidence and the arguments, I will give you the instructions that

will govern your deliberations in the jury room.  It is my job to decide what rules of law apply to the

case and to explain those rules to you.  It is your job to follow the rules, even if you disagree with

them or don't understand the reasons for them.  You must follow all of the rules; you may not follow

some and ignore others. 

The decision you reach in the jury room must be unanimous.  In other words, you must all

agree on the answer to each question.

Your deliberations will be secret.  You will never have to explain your verdict to anyone.

If you have formed any idea that I have an opinion about how the case should be decided,

disregard that idea.  It is your job, not mine, to decide the facts of this case.

The case will be submitted to you in the form of a special verdict consisting of____ questions.

In answering the questions, you should consider only the evidence that has been received at this trial.
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Do not concern yourselves with whether your answers will be favorable to one side or another, or

with what the final result of this lawsuit may be.

Note that certain questions in the verdict are to be answered only if you answer a preceding

question in a certain manner.  Read the introductory portion of each question very carefully before

you undertake to answer it.  Do not answer questions needlessly.

Burden of Proof

When a party has the burden to prove any matter by a preponderance of the evidence, it

means that you must be persuaded by the testimony and exhibits that the matter sought to be proved

is more probably true than not true.  You should base your decision on all of the evidence, regardless

of which party presented it.

Middle Burden of Proof

In answering question     , you are instructed that the burden is on the plaintiff to convince

you to a reasonable certainty by evidence that is clear, satisfactory, and convincing that the answer

should be "yes."

Answers Not Based on Guesswork

If, after you have discussed the testimony and all other evidence that bears upon a particular

question, you find that the evidence is so uncertain or inadequate that you have to guess what the

answer should be, then the party having the burden of proof as to that question has not met the

required burden of proof.  Your answers are not to be based on guesswork or speculation.  They are

to be based upon credible evidence from which you can find the existence of the facts that the party

must prove in order to satisfy the burden of proof on the question under consideration.

Selection of Presiding Juror; Communication with the Judge; Verdict

When you go to the jury room to begin considering the evidence in this case you should first

select one of the members of the jury to act as your presiding juror.  This person will help to guide

your discussions in the jury room.  

You are free to deliberate in any way you decide or select whomever you like as a presiding

juror.  However, I am going to provide some general suggestions on the process to help you get

started.  When thinking about who should be presiding juror, you may want to consider the role that

the presiding juror usually plays.  He or she serves as the chairperson during the deliberations and

has the responsibility of insuring that all jurors who desire to speak have a chance to do so before any

vote.  The presiding juror should guide the discussion and encourage all jurors to participate.  

Once you are in the jury room, if you need to communicate with me, the presiding juror will

send a written message to me.  However, don't tell me how you stand as to your verdict.

As I have mentioned before, the decision you reach must be unanimous; you must all agree.

When you have reached a decision, the presiding juror will sign the verdict form, put a date

on it, and all of you will return with the verdict into the court.
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Suggestions for Conducting Deliberations: 

In order to help you determine the facts, you may want to consider discussing one claim at

a time, and use my instructions to the jury as a guide to determine whether there is sufficient

evidence to prove all the necessary legal elements for each claim or defense.  I also suggest that any

public votes on a verdict be delayed until everyone can have a chance to say what they think without

worrying what others on the panel might think of their opinion.  I also suggest that you assign

separate tasks, such as note taking, time keeping and recording votes to more than one person to help

break up the workload during your deliberations. I encourage you at all times to keep an open mind

if you ever disagree or come to conclusions that are different from those of your fellow jurors.

Listening carefully and thinking about the other juror's point of view may help you understand that

juror’s position better or give you a better way to explain why you think your position is correct.  

III.  DAMAGES

General

On the damages question, the party asking for damages has the burden of convincing you, by

the preponderance of the evidence, both that he or she has been injured or damaged and the amount

of the damages.

The party seeking damages need not produce evidence that is as exact as the evidence needed

to support findings on other questions in the verdict.  Determining damages involves the

consideration of many different factors that cannot be measured precisely.  In determining the

damages you must base your answer on evidence that reasonably supports your determination of

damages under all of the circumstances of the case.  You should award as damages the amount of

money that you find fairly and reasonably compensates the named party for his or her injuries.

Do not measure damages by what the lawyers ask for in their arguments.  Their opinions as

to what damages should be awarded should not influence you unless their opinions are supported by

the evidence.  It is your job to determine the amount of the damages sustained from the evidence you

have seen and heard.  Examine that evidence carefully and impartially.  Do not add to the damage

award or subtract anything from it because of sympathy to one side or because of hostility to one

side.  Do not make any deductions because of a doubt in your minds about the liability of any of the

parties.

Income Taxes

You must not add to any award of damages any money to compensate the plaintiff for state

or federal income taxes.  Damages received as an award for personal injuries are exempt from income

taxes.  On the other hand, you must not subtract any money from your award of damages just

because the plaintiff is not required to pay income taxes.

Pain and Suffering

In determining how much money will fairly and reasonably compensate plaintiff for past pain

and suffering [disability] [disfigurement] [mental anguish] [loss of capacity for enjoyment of life],
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you should consider any pain and suffering, mental anguish and apprehension, sorrow and anxiety

plaintiff has endured from the time of the incident up to the present time.  There is no exact standard

for deciding how much to award plaintiff for these damages.  Your award should be fair and just in

the light of the evidence.

Aggravation of Pre-existing Injury or Condition

The evidence shows that the plaintiff was previously injured when ______________________.

If the injuries plaintiff received at _______________ aggravated any physical, mental or emotional

condition resulting from the earlier injury or injuries, you should award fair and reasonable

compensation for such aggravation.  However, you should award compensation only if you find the

aggravation of the existing condition was a natural result of the injuries received at

__________________. 

Duty to Mitigate Damages

A person who has been damaged may not recover for losses that he or she could have reduced

by reasonable efforts.  “Reasonable efforts” do not include efforts that might cause serious harm or

subject the person making the effort to an unreasonable risk, unreasonable inconvenience,

unreasonable expense, disorganization of his or her business or loss of honor and respect. 

If you find that a reasonable person would have taken steps to reduce the loss, and if you find

that the plaintiff did not take such steps, then you should not include as damages any amount the

plaintiff could have avoided.  If you find that a reasonable person would not have taken steps to

reduce the loss under all of the circumstances existing in the case, then you should not consider the

plaintiff’s failure to act when you determine damages. 

It is defendants’ burden to satisfy you by the greater weight of the credible evidence that

plaintiff should have taken steps to reduce the loss and failed to do so.  

Mortality Tables

In answering the question of future damages as a result of plaintiff’s injuries, you may take

into consideration the fact that at this time_______ is ________ years of age.  According to the

mortality tables, plaintiff has a life expectancy of ____ years.

Although a mortality table giving the expectancy of life of a person of _________’s age, was

received in evidence as an aid in determining such expectancy, it is not conclusive or binding upon

you.  Such tables are based upon averages, and there is no certainty that any person will live the

average duration of life rather than a longer or shorter period.  In order to determine the probable

length of life of ____________, you should take into consideration all of the facts and circumstances

established by the credible evidence bearing upon that subject.  

Future Earnings

In determining the amount of damages for any loss of ________ that will be incurred in the

future, it is your duty to determine the present worth of such future damages.
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By present worth, I am referring to the fact that a lump sum of money received today is worth

more than the same sum paid in installments over a period of months or years.  A sum received today

can be invested and earn money at current interest rates.  Your answer will reflect the present value

in dollars of an award of future damages if you make a reduction for the earning power of money.

Keep in mind that this instruction does not apply to the portion of future damages that

represents future pain and suffering.  In computing the amount of future damages, you may take into

account economic conditions, present and future, and the effects of inflation.

The fact that I have instructed you on the proper measure of damages does not mean I have

any view about the verdict in this case.  These instructions on damages are only for your guidance

in the event that you should find in favor of plaintiff on the question of liability. 

Punitive Damages

If you answered “yes” to Question No. ___, you may award punitive damages in addition to

compensatory damages.  You are not required to make any award of punitive damages, but you may

do so if you think it is proper under the circumstances to make such an award as an example or

punishment to deter the defendant and others from offending in a similar manner in the future.  In

deciding whether to make an award of punitive damages you may also consider the seriousness of the

offense committed.

Punitive damages may be awarded even if the violation of plaintiff's rights resulted in only

nominal compensatory damages.  That is, even if the plaintiff can show no damages or other injury

as a result of a defendant's actions, if the defendant acted with deliberate indifference to plaintiff's

rights, punitive damages may be awarded.

Punitive damages are never a matter of right.  It is in the jury's discretion to award or withhold

them.  Punitive damages may not be awarded unless the defendant acted with deliberate indifference

to the plaintiff's rights.  Even if you find that the violations were reckless or deliberate, you may

withhold or allow punitive damages as you see fit.

If you find that a defendant's conduct was motivated by evil motive or intent, such as ill will

or spite or grudge either toward the injured person individually or toward all persons such as plaintiff,

then you may find that the defendant deliberately violated the plaintiff's rights.

Acts are reckless when they represent a gross departure from ordinary care in a situation where

a high degree of danger is apparent.  If the defendant was in a position in which he certainly should

have known that his conduct would violate the plaintiff's rights, and proceeded to act in disregard

of that knowledge and of the harm or the risk of harm that would result to the plaintiff, then he acted

with reckless disregard for the plaintiff's rights.

In answering this question, you are instructed that the burden is on the plaintiff to convince

you to a reasonable certainty by evidence that is clear, satisfactory, and convincing that the answer

should be "yes."
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PROCEDURES FOR CALLING WITNESSES TO TRIAL

IN CASES ASSIGNED TO JUDGE CRABB

At trial, plaintiff will have to be ready to prove facts supporting his claims against the

defendants.  One way to offer proof is through the testimony of witnesses who have personal

knowledge about the matter being tried.  If a party wants witnesses to be present and available to

testify on the day of trial, the party must follow the procedures explained below. (“Party” means

either a plaintiff or a defendant.)  These procedures must be followed whether the witness is:

1) A defendant to be called to testify by a plaintiff; or

2) A plaintiff to be called to testify by a defendant; or

3) A person not a party to the lawsuit to be called to testify by either a plaintiff or a

defendant.

I.  PROCEDURES FOR OBTAINING ATTENDANCE OF INCARCERATED

WITNESSES WHO AGREE TO TESTIFY VOLUNTARILY

An incarcerated witness who tells a party that he is willing to attend trial to give testimony

cannot come to court unless the court orders his custodian to let him come.  The Court must issue

an order known as a writ of habeas corpus ad testificandum.  This court will not issue such a writ

unless the party can establish to the court’s satisfaction that

1) The witness has agreed to attend voluntarily; and

2) The witness has actual knowledge of facts directly related to the issue to be tried.

A witness’s willingness to come to court as a witness can be shown in one of two ways.

a.  The party can serve and file an affidavit declaring under penalty of perjury that the

witness told the party that he or she is willing to testify voluntarily, that is, without being

subpoenaed.  The party must say in the affidavit when and where the witness informed the

party of this willingness;

OR
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b.  The party can serve and file an affidavit in which the witness declares under penalty

of perjury that he or she is willing to testify without being subpoenaed.

The witness's actual knowledge of relevant facts may be shown in one of two ways.

a.  The party can declare under penalty of perjury that the witness has relevant

information about the party’s claim.  However, this can be done only if the party knows

first-hand that the witness saw or heard something that will help him prove his case.

For example, if the trial is about an incident that happened in or around a plaintiff's

cell and, at the time, the plaintiff saw that a cellmate was present and witnessed the

incident, the plaintiff may tell the court in an affidavit what happened, when and

where the incident occurred, who was present, and how the witness was in a position

to see or hear what occurred;

OR

b.  The party can serve and file an affidavit in which the witness tells the court what

happened, when and where the incident occurred, who was present, and how the

witness was in a position to see or hear what occurred.

Not later than four weeks before trial, a party planning to use the testimony of an incarcerated

witness who has agreed to come to trial must serve and file a written motion for a court order

requiring the witness to be brought to court at the time of trial.  The motion must

1) State the name and address of the witness; and

2) Come with an affidavit described above to show that the witness is willing to testify and

that the witness has first-hand knowledge of facts directly related to the issue to be tried.

When the court rules on the motion, it will say who must be brought to court and will direct the clerk

of court to prepare the necessary writ of habeas corpus ad testificandum.  
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II.  PROCEDURE FOR OBTAINING THE ATTENDANCE OF INCARCERATED

WITNESSES WHO REFUSE TO TESTIFY VOLUNTARILY

If an incarcerated witness refuses to attend trial, TWO separate procedures are required. The

court will have to issue a writ of habeas corpus ad testificandum telling the warden to bring the

witness to trial and the party must serve the witness with a subpoena.  

Not later than four weeks before trial, the party seeking the testimony of an incarcerated

witness who refuses to testify voluntarily must file a motion asking the court to issue a writ of habeas

corpus ad testificandum and asking the court to provide the party with a subpoena form.  (All

requests from subpoenas from pro se litigants will be sent to the judge for review before the clerk will

issue them.)  

The motion for a writ of habeas corpus ad testificandum will not be granted unless the party

submits an affidavit

1) Giving the name and address of the witness; and

2) Declaring under penalty of perjury that the witness has relevant information about the

party’s claim.  As noted above, this can be done only if the party knows first-hand that the witness

saw or heard something that will help him prove his case.  In the affidavit, the party must tell the

court what happened, when and where the incident occurred, who was present, and how the witness

was in a position to see or to hear what occurred.

The request for a subpoena form will not be granted unless the party satisfies the court in his

affidavit that

1) The witness refuses to testify voluntarily;

2) The party has made arrangements for a person at least 18 years of age who is not a party

to the action to serve the subpoena on the witness; or

3) The party is proceeding in forma pauperis, has been unable to arrange for service of the

subpoena by a person at least 18 years of age who is not a party to the action and needs assistance

from the United States Marshal or a person appointed by the court. 
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If the court grants the party’s request for a subpoena for an incarcerated witness, it will be the party's

responsibility to complete the subpoena form and send it to the person at least 18 years of age who

will be serving the subpoena or to the United States Marshal, if the court has ordered that the

subpoena be served by the Marshal.  The address of the United States Marshal is 120 N. Henry St.,

Suite 440, Madison, Wisconsin, 53703.  If the subpoena is not received by the marshal at least two

weeks in advance of trial, the marshal may not have enough time to serve the subpoena on the party’s

witness.  

III.  UNINCARCERATED WITNESSES WHO AGREE TO

TESTIFY VOLUNTARILY

It is the responsibility of the party who has asked an unincarcerated witness to come to court

to tell the witness of the time and date of trial.  No action need be sought or obtained from the court.

IV.  UNINCARCERATED WITNESSES WHO REFUSE

TO TESTIFY VOLUNTARILY

If a prospective witness is not incarcerated, and he or she refuses to testify voluntarily, no later

than four weeks before trial, the party must serve and file a request for a subpoena form.  All parties

who want to subpoena an unincarcerated witness, even parties proceeding in forma pauperis, must

be prepared to tender an appropriate sum of money to the witness at the time the subpoena is served.

The appropriate sum of money is a daily witness fee and the witness's mileage costs.  In addition, if

the witness's attendance is required for more than one trial day, an allowance for a room and meals

must be paid.  The current rates for daily witness fees, mileage costs and room and meals may be

obtained either by writing the clerk of court at P.O. Box 432, Madison, Wisconsin, 53703, or calling

the office of the clerk at (608) 264-5156. 

Before the court will grant a request for a subpoena form for an unincarcerated witness, the

party must satisfy the court by affidavit declared to be true under penalty of perjury that
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1) The witness refuses to testify voluntarily;

2) The party has made arrangements for a person at least 18 years of age who is not a party

to the action to serve the subpoena on the witness; or

3) The party is proceeding in forma pauperis, has been unable to arrange for service of the

subpoena by a person at least 18 years of age who is not a party to the action and needs assistance

from the United States Marshal or a person appointed by the court; and

4) The party is prepared to tender to the marshal or other individual serving the subpoena a

check or money order made payable to the witness in an amount necessary to cover the daily witness

fee and the witness’s mileage, as well as costs for room and meals if the witness’s appearance at trial

will require an overnight stay. 

If the court grants the party’s request for a subpoena for an unincarcerated witness, it will be

the party's responsibility to complete the subpoena form and send it to the person at least 18 years

of age who will be serving the subpoena or to the United States Marshal, if the court has ordered that

the subpoena be served by the marshal, together with the necessary check or money order.  The

address of the United States Marshal is 120 N.  Henry St., Suite 440, Madison, Wisconsin, 53703.

If the subpoena is not received by the marshal at least two weeks in advance of trial, the marshal may

not have enough time to serve the subpoena on the party’s witness. 

V.  SUMMARY

The chart below may assist in referring you to the section of this paper which sets forth the

appropriate procedure for securing the testimony of witnesses in your case.
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WITNESSES

INCARCERATED UNINCARCERATED

VOLUNTARY

A court order that the
witness be brought to
court is required. 
Papers are due 4
weeks before trial.  

INVOLUNTARY
A court order that the
witness be brought to court
and a subpoena are
required.  A motion must be
served & filed 4 weeks
before trial.  Subpoena
forms must be completed 2
weeks before trial.

VOLUNTARY

Nothing need be sought or
obtained from the court.

INVOLUNTARY

Pro se parties must
obtain an order
granting issuance of a
subpoena.  Papers are
due 4 weeks before
trial.   Completed
forms and fees are
due 2  weeks before
trial.
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Office of the Clerk

UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

___________________________________________________________________________________
120 North Henry Street, Room 320 • P.O. Box 432 • Madison, WI 53701-0432 • 608-264-5156

October 27, 2006

MEMO TO COUNSEL

If a case is settled on the weekend before trial, the court should be notified

immediately by calling Clerk of Court Peter Oppeneer at (608) 287-4875.  This notification

will enable the Clerk to call off unneeded jurors and to advise the trial judge to discontinue

working on the case.  The same procedure should be followed to report last-minute

emergencies which might affect the start of the trial.
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ORDER IN NON-JURY CASES

ASSIGNED TO JUDGE CRABB

Counsel are hereby directed to observe the following requirements in preparing for

the trial to the court in this case:

1.  No later than TWO WEEKS IN ADVANCE OF THE TRIAL counsel are to confer

for the following purposes:

A.  To enter into comprehensive written

stipulations of all uncontested facts in such form

that they can be offered at trial as the first

evidence presented by the party desiring to offer

them.  If there is a challenge to the admissibility

of some uncontested facts that one party wishes

included, the party objecting and the grounds for

objection must be stated.

B.  To make any deletions from their previously-

exchanged lists of potential trial witnesses.

C.  To enter into written stipulations setting forth

the qualifications of expert witnesses.

D.  To examine, mark, and list all exhibits that

any party intends to offer at trial.  (A copy of this

court’s procedures for marking exhibits is

contained in this packet.)

E.  To agree as to the authenticity and

admissibility of such exhibits so far as possible

and note the grounds for objection to any not

agreed upon.

F.  To agree so far as possible on the contested

issues of law.

G.  To examine and prepare a list of all

depositions and portions of depositions to be read
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into evidence and agree as to those portions to be

read.  If any party objects to the admissibility of

any portion, the name of the party objecting and

the grounds shall be set forth.

H.  To explore the prospects of settlement.

It shall be the responsibility of plaintiff’s counsel to convene the conference between counsel

and, following that conference, to prepare the Pretrial Statement described in the next

paragraph.

2.  No later than ONE WEEK PRIOR TO THE TRIAL, plaintiff’s counsel shall

submit a Pretrial Statement containing the following:

A.  The parties’ comprehensive written

stipulations of all uncontested facts.

B.  The probable length of trial.

C.  The names of all prospective witnesses.  Only

witnesses so listed will be permitted to testify at

the trial except for good cause shown.

D.  The parties’ written stipulation setting forth

the qualifications of all expert witnesses.

E.  Schedules of all exhibits that will be offered in

evidence at the trial, together with an indication

of those agreed to be admissible and a summary

statement of the grounds for objection to any not

agreed upon.  Only exhibits so listed shall be

offered in evidence at the trial except for good

cause shown.

F.  An agreed statement of the contested issues of

law supplemented by a separate statement by

each counsel of those issues of law not agreed to

by all parties.
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G.  A list of all depositions and portions of

depositions to be offered in evidence, together

with an indication of those agreed to be

admissible and summary statements of the

grounds for objections to any not so agreed upon.

If only portions of a deposition are to be offered,

counsel should mark the deposition itself with

colored markers identifying the portions each

party will rely upon.

3.  No later than ONE WEEK PRIOR TO TRIAL, each counsel shall file with the

court and serve upon opposing counsel a statement of all the facts that counsel will request

the court to find at the conclusion of the trial.  In preparing these statements, counsel should

have in mind those findings that will support a judgment in their client’s favor.  The

proposed findings should be complete.  They should be organized in the manner in which

counsel desire them to be entered.  They should include stipulated facts, as well as facts not

stipulated to but which counsel expect to be supported by the record at the conclusion of the

trial.  Those facts that are stipulated to shall be so marked.

4.  Along with the proposed findings of fact required by paragraph 3 of this order,

each counsel shall also file and serve a proposed form of special verdict, as if the case were

to be tried to a jury.

5.  Before the start of trial, each counsel shall submit to the court a complete set of

counsel’s pre-marked trial exhibits to be used by the judge as working copies at trial.
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6.  If counsel wish to submit trial briefs, they are to do so no later than THREE

WORKING DAYS PRIOR TO TRIAL.  Copies of briefs must be provided to opposing

counsel.

Final pretrial submissions are to be filed as stated above with no exceptions.  Failure

to file or repeated and flagrant violations may result in the loss of membership in the bar of

this court.

Entered this 27th day of October, 2006.

BY THE COURT:

BARBARA B. CRABB

District Judge
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ORDER REGARDING TIMELY PRESENTATION

OF TRIAL WITNESSES AND TRIAL EVIDENCE

The parties must have all witnesses and other evidence ready and available for timely

presentation at trial in order to prevent delay.  Failure to comply with this order will be

grounds for an order precluding the presentation of any additional evidence by the non-

complying party.

Entered this 27th day of October, 2006.

BY THE COURT:

BARBARA B. CRABB

District Judge







IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN-HIFI, INC., 
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v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
CERTIFICATE OF SERVICE 

 

I hereby certify that on July 23, 2009, I caused copies of the following documents: 

• DISCLOSURE OF CORPORATE AFFILIATIONS AND FINANCIAL 
INTEREST FOR GANNETT CO. INC; and 

 
• DISCLOSURE OF CORPORATE AFFILIATIONS AND FINANCIAL 
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to be electronically filed with the Clerk of Court using the ECF system which will send 
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Gerald M. O’Brien 
Anderson O’Brien Bertz Skrenes & Golla 
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John S. Skilton 
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Jennifer Susan Walther 
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Milwaukee, WI  53202 
jwalther@dmgr.com 

Justi Rae Miller 
Kelly and Berens, P.A. 
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jmiller@kellyandberens.com 

Dated this 23rd day of July 2009. 

       
      /s/ Matthew P. Veldran  
       Matthew P. Veldran 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION and AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC. and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

 

   Defendants. 

______________________________________________________________________________ 

 

JOINT MOTION TO AMEND 

PRELIMINARY PRETRIAL CONFERENCE ORDER 

______________________________________________________________________________ 

Plaintiffs Wisconsin Interscholastic Athletic Association and American-Hifi, Inc. and 

defendants Gannett Co., Inc. and Wisconsin Newspaper Association, Inc., jointly move the Court 

for an order amending the deadlines for disclosure of experts in the Preliminary Pretrial 

Conference Order.   

WHEREAS, pursuant to the preliminary pretrial conference order of the Court, the 

Plaintiff’s expert disclosures must be disclosed no later than August 3, 2009; Defendants’ expert 

disclosures must be disclosed no later than September 4; and 

WHEREAS, the parties wish to extend the dates by which their expert disclosures must 

be filed; 

NOW, THEREFORE, IT IS STIPULATED AND AGREED: 

1. Plaintiff’s initial expert disclosures must be disclosed no later than August 17, 

2009; and 



 

2. Defendants’ expert disclosures must be disclosed no later than September 18, 

2009. 

For the foregoing reasons, the parties respectfully request that this Court grant this 

motion. 

 

Dated this 29th day of July, 2009.   Respectfully submitted, 

       PERKINS COIE, LLP    

      By:  /s/ Autumn N. Nero    

John S. Skilton 

jskilton@perkinscoie.com 

David L. Anstaett 

danstaett@perkindcoie.com 

Jeff J. Bowen 

jbowen@perkinscoie.com  

Autumn N. Nero 

anero@perkinscoie.com 

1 East Main Street, Suite 201 

Madison, WI  53703 

Telephone: (608) 663-7460 

Facsimile: (608) 663-7499   

     

 ANDERSON, O’BRIEN, BERTZ, 

SKERENE & GOLLA 
 

Gerald O’Brien 

gmo@andlaw.com 

1257 Main Street 

P.O. Box 228 

Stevens Point, WI 54481-0228 

Telephone: (715)344-0890 

       Facsimile: (715)344-1012 

 



 

MAWICKE& GOISMAN S.C. 

 

Jennifer S. Walther 

jwalther@dmgr.com 

1509 North Prospect Avenue 

Milwaukee, WI 53202 

Tel:  (414) 224-0600 

Fax:  (414) 224-9359 

 

 Attorneys for the Plaintiffs Wisconsin 

Interscholastic Athletic Association and 

American-Hifi, Inc. 

 

 

GODFREY & KAHN, S.C. 

 

      By:  /s/  Monica Santa Maria    

       Robert J. Dreps 

       Monica Santa Maria 

        

       1 East Main Street, Suite 500 

       Madison, WI 53703 

       rdreps@gklaw.com 

       msantamaria@gklaw.com 

 

 Attorneys for the Defendants Gannett Co., 

Inc. and Wisconsin Newspaper Association, 

Inc. 

 



70205-0001/LEGAL16619077.1  

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION, AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC., and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

   

   Defendants. 

______________________________________________________________________________ 

 

CERTIFICATE OF SERVICE 

______________________________________________________________________________ 

 I hereby certify that on the 29th day of July, 2009, I caused a copy of Joint Motion to 

Amend Preliminary Pretrial Conference Order to be served via CM/ECF for the Western 

District of Wisconsin on the following: 

   Robert J. Dreps 

   Monica Santa Maria 

   GODFREY & KAHN, S.C. 

   1 East Main Street, Suite 500 

   Madison, WI 53703 

   rdreps@gklaw.com 

   msantamaria@gklaw.com 

 

Dated this 29th day of July, 2009. 

      /s/ Laura E. Distin    

      Laura E. Distin 



UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION and AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC. and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

 

   Defendants. 

______________________________________________________________________________ 

 

SECOND JOINT MOTION TO AMEND 

PRELIMINARY PRETRIAL CONFERENCE ORDER 

______________________________________________________________________________ 

Plaintiffs Wisconsin Interscholastic Athletic Association and American-Hifi, Inc. and 

defendants Gannett Co., Inc. and Wisconsin Newspaper Association, Inc. jointly move the Court 

for an order amending the deadlines for disclosure of experts and filing dispositive motions in 

the Preliminary Pretrial Conference Order.   

WHEREAS, pursuant to the Court’s text-only order (Dkt. #18) granting the parties’ Joint 

Motion to Amend Preliminary Pretrial Conference Order (Dkt. #17), the Proponent’s expert 

disclosures must be disclosed no later than August 17, 2009, and Respondents’ expert 

disclosures must be disclosed no later than September 18, 2009; and 

WHEREAS, pursuant to the Preliminary Pretrial Conference Order of the Court (Dkt. 

#14), all dispositive motions must be filed and served no later than September 25, 2009; and 

WHEREAS, the parties wish to extend the dates by which their expert disclosures must 

be filed; and 
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WHEREAS, the parties wish to extend the date by which their dispositive motions must 

be filed; 

NOW, THEREFORE, IT IS STIPULATED AND AGREED: 

1. Proponent’s initial expert disclosures must be disclosed by September 14, 2009;  

2. Respondents’ expert disclosures must be disclosed by October 16, 2009; and 

3. Dispositive motions must be filed and served by December 18, 2009. 

For the foregoing reasons, the parties respectfully request that this Court grant this 

motion. 

Dated this 25th day of August, 2009.  

      Respectfully submitted, 

  

PERKINS COIE, LLP 

   

By:  /s/ John S. Skilton    

John S. Skilton 

jskilton@perkinscoie.com 

David L. Anstaett 

danstaett@perkindcoie.com 

Jeff J. Bowen 

jbowen@perkinscoie.com  

Autumn N. Nero 

anero@perkinscoie.com 

1 East Main Street, Suite 201 

Madison, WI  53703 

Telephone: (608) 663-7460 

Facsimile: (608) 663-7499   

     

ANDERSON, O’BRIEN, BERTZ, 

SKERENE & GOLLA  

 

Gerald O’Brien 

gmo@andlaw.com 

1257 Main Street 

P.O. Box 228 

Stevens Point, WI 54481-0228 

Telephone: (715)344-0890 

Facsimile: (715)344-1012 
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MAWICKE& GOISMAN S.C. 

Jennifer S. Walther 

jwalther@dmgr.com 

1509 North Prospect Avenue 

Milwaukee, WI 53202 

Tel:  (414) 224-0600 

Fax:  (414) 224-9359 

 

 Attorneys for the Plaintiffs Wisconsin 

Interscholastic Athletic Association and 

American-Hifi, Inc. 

 

 

GODFREY & KAHN, S.C. 

 

      By:  /s/ Monica Santa Maria   

       Robert J. Dreps 

       rdreps@gklaw.com  

       Monica Santa Maria 

       msantamaria@gklaw.com 

       1 East Main Street, Suite 500 

       Madison, WI 53703 

        

       Tel:  (608) 257-3911 

Fax:  (608) 257-0609 

 

 Attorneys for the Defendants Gannett Co., 

Inc. and Wisconsin Newspaper Association, 

Inc. 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 

 

WISCONSIN INTERSCHOLASTIC ATHLETIC 

ASSOCIATION, AMERICAN-HIFI, INC. 

 

   Plaintiffs, 

        Case No. 09-cv-0155 

 v. 

 

GANNETT CO., INC., and 

WISCONSIN NEWSPAPER ASSOCIATION, INC., 

   

   Defendants. 

______________________________________________________________________________ 

 

CERTIFICATE OF SERVICE 

______________________________________________________________________________ 

 I hereby certify that on the 25th day of August, 2009, I caused a copy of Second Joint 

Motion to Amend Preliminary Pretrial Conference Order to be served via CM/ECF for the 

Western District of Wisconsin on the following: 

   Robert J. Dreps 

   Monica Santa Maria 

   GODFREY & KAHN, S.C. 

   1 East Main Street, Suite 500 

   Madison, WI 53703 

   rdreps@gklaw.com 

   msantamaria@gklaw.com 

 

Dated this 25th day of August, 2009. 

      /s/ Laura E. Distin    

      Laura E. Distin 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-CV-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

LIMITED JOINT STIPULATION OF THE 
WISCONSIN INTERSCHOLASTIC ATHLETIC ASSOCIATION, 

GANNETT CO., INC., AND THE 
WISCONSIN NEWSPAPER ASSOCIATION, INC. 

______________________________________________________________________________

Now come Plaintiff Wisconsin Interscholastic Athletic Association (“WIAA”) and

Defendants Gannett Co., Inc. (“Gannett”) and the Wisconsin Newspaper Association, Inc.

(“WNA”), by and through their undersigned counsel, and, for purposes of this action only, and

otherwise fully preserving WIAA’s position that in other factual contexts the WIAA is not a

"state actor" under Wisconsin or federal law and controlling precedents, hereby stipulate under

the facts of this case, and in the express and limited context of the allegations of the Defendants,

Gannett and WNA, concerning WIAA's rights to control internet access to, broadcast of, and use

of, transcriptions, recordings, pictures, filming, or transmission of WIAA-sponsored games and

events, that WIAA may be considered by the Court in this action only to be a "state actor" for

purposes of Defendants’ claims under 42 U.S.C. § 1983. WIAA contends that it has not fully

litigated, argued, or defended its properly recognized status as a non-state actor in this action or

any other, and it reserves the full spectrum of its rights to do so in future litigation not involving
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the parties to this action when and if the factual and legal contours of such a case so warrant.

WIAA’s limited stipulation under the unique circumstances of this action and the peculiar

interests and expediencies implicated thereby that it may be considered for purposes of this case

only to be a “state actor” by the Court in no way impairs or impacts its ability, intention, and

right to fully litigate, argue, and defend its proper consideration as a non-state actor in any future

action, controversy, or dispute not involving the parties to this action.

Dated this 31st day of December, 2009. Dated this 31st day of December, 2009.

GODFREY & KAHN, S.C. MAWICKE & GOISMAN, S.C.

By: s/ Monica Santa Maria            By: s/ Jennifer S. Walther                                      
   

Robert J. Dreps Jennifer S. Walther
            rdreps@gklaw.com jwalther@dmgr.com

Monica Santa Maria J. Nels Bjorkquist
msantamaria@gklaw.com nbjorkquist@dmgr.com
1 East Main Street, Suite 500 1509 North Prospect Avenue
Madison, WI 53703 Milwaukee, WI 53202
Tel.: (608) 257-3911 Tel:  (414) 224-0600
Fax: (608) 257-0609 Fax:  (414) 224-9359

Attorneys for the Defendants PERKINS COIE, LLP
Gannett Co., Inc. and Wisconsin John S. Skilton
Newspaper Association, Inc. jskilton@perkinscoie.com

Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

mailto:rdreps@gklaw.com
mailto:jwalther@dmgr.com
mailto:msantamaria@gklaw.com
mailto:jskilton@perkinscoie.com
mailto:anero@perkinscoie.com
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ANDERSON, O’BRIEN, BERTZ,
SKERENE & GOLLA
Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012

Attorneys for Plaintiff Wisconsin
Interscholastic Athletic Association 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

JOINT MOTION TO AMEND
SCHEDULING ORDER

______________________________________________________________________________

Plaintiffs Wisconsin Interscholastic Athletic Association (“WIAA”) and American-Hifi, 

Inc. and defendants Gannett Co., Inc. and Wisconsin Newspaper Association, Inc., jointly move 

the Court for an order amending the deadlines for dispositive motions in this case.  Per the 

Court’s Order of September 16, 2009, Dkt. No. 22, the deadline for dispositive motions in this 

case is currently January 15, 2010.   The parties respectfully request an extension of seven days 

to this and related deadlines, as detailed below.  This request is made to accommodate counsel 

for WIAA, who prior to the holiday season were consumed with trial obligations in another 

jurisdiction lasting approximately one month, and to accommodate on-going discovery 

responsibilities in this case.  The parties do not believe that this request will otherwise affect the 

pre-trial schedule entered by the Court.

WHEREAS, pursuant to the Court’s Order dispositive motions must be filed no later than 

January 15, 2009; and
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WHEREAS, for the reasons stated above, the parties agree to extend the dates relating to

their dispositive motions by seven days;

NOW, THEREFORE, IT IS STIPULATED AND AGREED:

1. All dispositive motions must be filed no later than January 22, 2010;

2. All responses to dispositive motions must be filed no later than February 12, 

2010; and 

3. All replies to dispositive motions must be filed no later than February 22, 2010.  

For the foregoing reasons, the parties respectfully request that this Court grant this 

motion.

Dated this 8th day of January, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/ John S. Skilton
John S. Skilton
jskilton@perkinscoie.com
David L. Anstaett
danstaett@perkindcoie.com
Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012
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MAWICKE& GOISMAN S.C.

Jennifer S. Walther
jwalther@dmgr.com
1509 North Prospect Avenue
Milwaukee, WI 53202

Tel:  (414) 224-0600
Fax:  (414) 224-9359

Attorneys for the Plaintiffs Wisconsin 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
AS SOCIATION and AMERICAN-HIFI. INC..

Plaintiffs. Case No. 09-CV-0155

V.

GANNETT CO, INC., and
WISCONSIN NEWSPAPER AS S OCIATION. INC..

Defendants.

MOTION OF ARIZONA INTERSCHOLASTIC ASSOCIATION, INC.
FOR LEAVE TO FILE AMICUS BRIEF AND SUPPORTING DECLARATION

Arizona Interscholastic Association, Inc. ("AIA"), by its attorneys, hereby moves

the court for an order granting AIA leave to file a brief as Amicus Curiae in this action.

The grounds for this motion are that AIA has an interest in this action in its capacity as an

association of private and public high schools in the state of Arizona, dedicated to the

development, direction and regulation of interscholastic activities among its member

schools. AIA has a proprietary interest in the events its sponsors, which include state

tournament athletic events involving its member schools. Because of the manner in

which AIA manages media access and broadcast rights relating to the events it sponsors,

it is situated in such a way that it is able to provide a unique perspective on the issues

before this court.
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This motion is supported by the brief AIA proposes to f,rle (attached hereto as

Exhibit A) and further supported by the Declaration of Charles C. Schmidt in Support of

Motion of Arizona Interscholastic Association. Inc. for Leave to File Amicus Brief.

Respectfully submitted this 22nd day of January,2010.

BARBARA A. NEIDER

lslBarbarc A. Neider
Attorney for Amicus Curiae
Arizona Interscholastic As s oci ation.
Inc.

STAFFORD ROSENBAUM LLP
222West Washington Avenue, Suite 900
P.O. Box 1784
Madison,'Wisconsin 53701-1784
Email: bneider@staffordlaw.com
608.2s6.0226
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERS CHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI. INC..

Plaintiffs, Case No. 09-CV-0155

V.

GANNETT CO, INC., and
WISCONSIN NEWSPAPER AS SOCIATION. INC..

Defendants.

BRIEF OF AMICUS CURIAE ARIZONA INTERSCHOLASTIC ASSOCIATION, INC.
IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

INTEREST OF AMICUS CUNAE

I. BecrcRoUND.

The Arizona Interscholastic Association, Inc. ("AIA") is a non-profit Arizona

corporation, with its principal office located in Phoenix, Arizona. (Declaration of

Charles C. Schmidt in Support of Motion of Arizona Interscholastic Association, Inc. to

File Amicus Brief and Supporting Declaration ("Schmidt Dec.") fl 2.) Established in

1925, AIA is a voluntary association of public and private high schools that serves to

supplement the overall aims and objectives of secondary schools by organizing,

developing, directing and regulating interscholastic activities among member schools.

(Id.) AIA strives to initiate and pursue policies that will safeguard the educational value
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of interscholastic contests and cultivate cooperation, friendship and good sportsmanship

among member schools. AIA seeks to encourage maximum student participation and to

organize events in a manner that ensures fair and equitable competition. AIA also seeks

to ensure the safety of high school youth who participate in athletics and other

interscholastic activities and to prevent the commercial and other exploitation of student

participants. (1d. T 3.)

AIA currently has 275 member schools, who in turn have an enrollment of

311,893 students. (Id.n4.) AIA's operations are frnanced in part by membership dues

and participation fees. In addition to paying annual dues and fees, AIA members must

agree to abide by all AIA rules and regulations as a condition of membership. This

includes rules on student eligibility, practices, non-school participation, recruitment, use

of drugs, alcohol and tobacco, and other rules and regulations designed to protect the

health and safety of student participants. (1d. fl 5.)

AIA conducts state tournaments for its member schools. These tournaments

typically consist of several rounds of play, resulting in the "crowning" of a state

champion. State tournaments require significant coordination and funding. It is doubtful

that Arizona high school athletes would be able to participate in state tournament play

absent the resources that AIA makes available. (Id. at'll 6.)
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il. AIA Has A Porlcy THRI RBCuTRTBS MeoN ACCESS TO AIA.SPONSORED
EvBNrs ANo Wouro BB Henveo Bv A DecrsroN GRaNrrNc DnnpwoaNrs THe
Rnupn Tsev Rnqursr.

AIA and other similar interscholastic associations would be harmed if the

defendants in this action are granted the relief they have requested. Although a decision

by this court would not be controlling on the courts in Arizona or in other states, it may

be viewed as persuasive authority by those courts. Accordingly, AIA believes it is

important that the court consider the far-reaching effects of its decision and its potential

impact on AIA and other interscholastic associations throughout the country.

Like the WIAA, AIA has established a policy relating to media coverage of the

events it sponsors. (Id.Í17 and Ex. A.) The current policy was adopted in 2008, with

input from Gannett Co., Inc., one of the defendants in this case. (Id . n7.) Pursuant to

AIA's policy, members of the media who wish to have access to a facility for purposes of

covering an AlA-sponsored event must first obtain a media credential from AIA. (Id. Ex.

A f 1.) Those who are issued credentials by AIA must agree to abide by the AIA's rules.

(Id. Ex. A T 6) There are several additional aspects of the credentials that bear on the

issues involved in this case.

First, AIA prohibits the transmission and distribution of any broadcast on a live

basis or any live audio or video description of any game action while it is still in progress,

absent rights granted in accordance with a specific written contract with AIA. (Id.Ex. A

ï 4.) Up to five minutes of video footage of a game or of interviews taken at an event

may be used by the credentialed media agency, but only for news broadcasts, dedicated
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highlight shows, weekly coaches shows and athletic activity-specific shows. (Id. Ex. A

!13.) There is no prohibition against updating scores of the contest while the contest is in

progress (except from the courtside/field side), nor is there any restriction on reports

concerning non-event activities, other than on a live basis from inside the facility. (Id.

Ex. A fl a.)

Second, AIA limits the use of the descriptions, accounts, photographs, f,rlms, audio

or visual recordings, or drawings of or relating to an event "primarily to news and

editorial coverage of the event." (Id. Ex. A I 2.) Such materials may not be "exploited

by the [media] agency for commercial purposes." (1d.) An exception is made for the sale

of photographs to "ultimate consumers" who agree not to resell the photographs or use

them for commercial purposes. (Id.) Photographs taken during an AIA event by

credentialed media may be sold only if the sale includes an acknowledgment that the

photos were obtained at an AIA event and with the permission of AI A. (Id.)

Third, AIA tries to ensure that those who receive credentials are reputable

individuals or entities. Each year, AIA receives hundreds of requests for credentials. Not

all requests are granted. Rather, AIA carefully reviews each request in accordance with

pre-established criteria to ensure that the member of the media making the request is

affiliated with a properly accredited agency that has a legitimate media-related function

in connection with the event at issue. (1d. 1T 8.) Credentials are not issued, for example,

to members of the media who are not reporting the news, but who instead wish to use the

photos they take for commercial purposes (e.g., selling mugs, t-shirts and the like with
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images of student athletes). Similarly, persons looking for the opportunity to take photos

they can post in chat rooms or on message boards will not be granted credentials, nor will

recruiters desiring to sell highlight tapes to students or their parents. Walk-ins are not

permitted and credentials are checked at the events. (Id. n9.) Credentials are expressly

nontransferable and may be revoked at AIA's discretion. (Id.Ex. A T l.)

Finally, a person or entity accepting AIA's media credential agrees to assume all

risks incident to his or her attendance at the event and releases AIA from any liability

arising in connection with their attendance at the event or the creation and use of

materials relating to the event. (Id. Ex. A ll 5.) The person or entity obtaining the

credentials also agrees to indemniff, defend and hold harmless AIA from any liability,

loss, or expense arising out of the issuance of the credentials, the person's presence at the

facility or any other activity connected with the event, including any claims that the

materials infringe on the intellectual property rights, publicity rights, or any other rights

of any third person. (Id.)

The AIA credentialing process applies to all competitive activities sponsored by

the AIA. Thus, the AIA maintains the right to control media access to competitive

academic events, as well as competitive sporting events . (Id.'ìT I l.)

As noted above, AIA's media policy retains for AIA the exclusive right to

broadcast tournament games on a live basis. Since September, 2009, AIA has been

broadcasting tournament games via live streaming and on-demand streaming over its own

website, AIA365.com. In addition to streaming tournament games, the website is used to
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permit schools to stream regular season events if they wish to do so. The AIA365.com

website not only permits students, their parents and other fans to view games they might

not otherwise be able to view, but also serves as a significant source of revenue to AIA,

given AIA's ability to sell sponsorships and advertising space on the website. (Id. n IÐ.

Revenue from sponsors and advertisers since September,2009 totals close to $150,000.

(1d..) Although it is still relatively new, the website is heavily utilized. In December,

2009, the website recorded 1.6 million streams. (Id. n ß.)

In recent years, an additional and significant source of revenue for AIA was a

contract that it had with Cox Broadcasting, an Arizona broadcasting company, for the

rights to television broadcasting of certain AlA-sponsored athletic events. In exchange

for granting Cox the exclusive right to produce and broadcast state tournament games,

AIA was able to obtain significant consideration from Cox, both in cash and in-kind. In-

kind consideration included the commitment by Cox to produce and broadcast less

popular tournament events that otherwise would have received no live video coverage at

all (like volleyball and softball), the production and broadcasting of promotional spots

promoting viewership of and attendance at the games, and broadcasts of post-game

productions for various state tournament events. (Id.l14.) AIA also was able to control

the advertising that would be shown in connection with broadcasts to ensure that it did

not promote alcohol, gaming or any adult entertainment products or services . (Id n ß.)

AIA's contract with Cox expired in mid-2009 (Id.ll 17.) AIA continues to explore

the possibility of granting television broadcasting rights for its tournament games. (1d.)
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ARGUMENT

The court should grant WIAA's motion for summary judgment. Protecting the

proprietary interests of associations such as AIA and WIAA in the events they sponsor is

important because it allows the associations to receive the financial benefits flowing from

the product they have produced. It also allows the associations to address safety concerns

through appropriate restrictions on access to and use of photographs and video images of

student athletes. Absent an association's ability to control who may and may not

broadcast association-sponsored events, the association would lose both the financial and

the non-financial benefits arising out of its production of these events.

I. AIA's Astl-trv To Aweno ExcrustvE BRoADCAST RTcHTS Is Or SrcNmrcANT
FTNRNcIRL VALUE To AIA.

As history has shown, the right to broadcast state tournament events is a valuable

commodity. In the past, when AIA contracted with an outside party for such services, it

was paid significant fees and received significant non-monetary consideration. (1d.ffi

14-15.) When AIA undertook to broadcast events on its own, it was able to obtain

signif,rcant consideration from sponsors who purchased advertising space on AIA's

website. (Id.n 12 .) Exclusivity adds value. (Id.'11 lS.) If AIA cannot market exclusive

broadcast rights, it will not be able to obtain nearly as high a price as it can obtain for

exclusive rights. (Id.) Similarly, AIA's ability to sell advertising on its own website

would be harmed signif,rcantly if another parly could enter the market and stream live or

on-demand video of AlA-sponsored games, thus diluting AIA's viewership . (Id. n ß.)
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Having sufhcient funding in place permits AIA to improve its programs and to

increase access to athletic and other interscholastic activities, to the benefit of all students

who attend member schools. (1d..n 20.) Pursuant to AIA's business model, at the end of

each schoolyear, AIA's net revenues are rebated back to its member schools, including

member schools who were not participants in the state tournaments. The schools are free

to use this money to defray athletic fees that they would otherwise charge student athletes

or for other pulposes, as they see fit. (Id. n22.) AIA's ability to help member schools

and their students in this fashion would be reduced if AIA did not have the ability to

grant (or retain) exclusive rights to stream events it sponsors over the internet or to grant

exclusive television broadcast rights. (Id. nn.)

Based on past experience, AIA believes that both its website streaming of events

and its ability to license internet and television broadcasts on an exclusive basis will be

increasing sources of revenue for AIA in the future. (Id. n24.)

II. AIA's Astl-nv To CoNrnoL THE Mam.nn IN WHrcn AIA-SpoNSoRED EvpNrs
ANP BNOADCAST PROVIOES Ornpn IvpoRraNT BENEFITS To AIA ANo Irs
MErr¿spR Scuoors.

AIA's proprietary interest in the media/broadcast rights associated with the events

it sponsors has provided benefits to AIA and its members beyond the direct revenue

associated with marketing those rights.

In its past negotiations over broadcast rights, AIA was able to use the exclusive

nature of its television rights it was granting to obtain additional consideration in the form

of production services, air time for public service announcements and post-game
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broadcasts of events-consideration a third party would be unlikely to provide if it were

not guaranteed the exclusive right to broadcast the events. Similarly, AIA also was able

to leverage the exclusive nature of the rights by requiring coverage of less popular events

(such as volleyball and cross country) in exchange for broadcast rights to more popular

events (such as football). (Id nnÉ-rc.) At present, revenue generated from the

exclusive video streaming on AIA's AIA365.com website is used in a similar fashion.

Through its sponsorships and advertisers, AIA is able to present live-streaming of

tournament games in 22 sports. (Id. n 21.) AIA's ability to choose who would be the

recipient of exclusive broadcast rights also permitted AIA to place reasonable restrictions

on the advertising that would be shown during broadcasts of events-thus preventing ads

for alcohol, gaming and adult entertainment from being shown in the middle of a

broadcast depicting high school youth. (Id.n 15.) If broadcasters had the ability to show

any AlA-sponsored event they wanted to, AIA would not be able to obtain these benefits

for its member schools. (Id. nn 16, 18,23.)

One of AIA's goals is to ensure that high school students who participate in

athletic and other activities can do so in a safe environment. Being able to control access

to events and the broadcast rights for those events has helped AIA achieve this goal. (Id.

n2s.)

The high demand for media access to high school events has raised safety

concerns which, in turn, have caused AIA to impose limits on the number of media

credentials that will be granted for any particular event. The risk of injury to a player or a
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referee, for example, from running into a television camera is much higher if there are

multiple cameramen covering an event or if the cameramen are not restricted to areas that

have been set aside for members of the press. (Id.n 26.) Several years ago, a participant

in an AlA-sponsored event collided with a television cameraman, causing series injury to

the cameramaÍr. (Id. n27.) AIA's ability to grant exclusive rights to live broadcasts

allows it to make sure that only a safe number of media credentials are issued for any

particular event and that television or video cameras are restricted to safe locations. (Id.

lt28.)

AIA is also concerned about the safety of its participants in other respects. As

mentioned above, media credentials are not issued to all who apply. Rather, AIA

carefully screens those who apply for credentials to make sure that applicants are

reputable members of the media who will use the images only for news reporting

purposes. (1d. lT 8.) If anyone could attend and broadcast any event, AIA would not be

able to put these safeguards in place. (Id. n rc.)

One of the reasons AIA instituted its credentialing policy was to address safety

issues relating to the inappropriate use of photos taken at high school events. For

example, the San Diego news reported in 2008 that photos of dozens of unsuspecting

high school boys water polo players were found on five gay-oriented websites. (Id. n29

and Ex. B.) In another case, a female California high school pole vaulter became the

target of lewd internet banter as a result of a photo "strewn across babe forums" on the

web. (Id. fl 30 and Ex.C.) This internet exposure resulted in large numbers of individuals
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who had no interest in reporting the event, but who could best be characterized as

stalkers, showing up at track meets to take additional photos. This raised obvious

concerns about safety and sexual exploitation. (Id.n 30.) AIA hopes to be able to avoid

subjecting its high school student athletes to similar abuse by limiting media credentials

to only those who have established themselves as reputable members of the media. (Id.

T 31.)t Requiring those receiving credentials to abide by the limitations AIA has placed

on the use of images taken at AlA-sponsored events also may serve as a deterrent by

assisting AIA in pursuing legal action against those who seek to exploit high school

athletes through inappropriate use of such images. (Id. n33.)

Finally, AIA has a legitimate interest in minimizing its own liability, to the extent

it can, with respect to media coverage of its events. Addressing the safety concerns

mentioned above will help limit AIA's exposure to claims. In addition, AIA's

proprietary interest in the events it sponsors allows AIA to require those who obtain

credentials to agree to release AIA from liability for any losses they may incur in

connection with the event being covered or any subsequent use of the images or

broadcasts of that event. AIA also requires those who receive media credentials to

indemniff, defend and hold harmless AIA against any claims that might arise in

connection with the issuance of the credentials. (Id.Ex. A fl 5.) If AIA were unable to

t While amateur photography by
photographers are not granted access to the
areas as are members of the media. (Id. n32.)

a fan could create similar issues, amateur
same prime viewing and news-gathering
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restrict access to its events and to limit the use of images captured at those events, it

likely would not be able to obtain any such agreements. (Id.I 34.)

CONCLUSION

The issues raised in this action are not unique to the WIAA. Like the V/IAA, AIA

provides an important service to member schools by organizing and producing state

tournarñent events in a variety of sports and academic areas. Protecting the proprietary

media-related rights of interscholastic associations like the WIAA is critical to the

associations' ability to carry out their goals of maximizing both student participation and

media coverage of sponsored events, while at the same time ensuring the safety of all

participants. Accordingly, AIA respectfully requests that the court grant the WIAA the

relief it has requested.

Dated: January 22,2010.

BARBARA A. NEIDER

lslBarbara A. Neider
Attorney for Amicus Curiae
Arizona Interscholastic Association.
Inc.

STAFFORD ROSENBAUM LLP
222West Washington Avenue, Suite 900
P.O. Box 1784
Madison, Wisconsin 53701-1784
Email: bneider@staffordlaw.com
608.2s6.0226
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LINITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMEzuCAN-HIFI. INC..

Plaintiffs, Case No. 09-CV-0155

v.

GANNETT CO, INC,, and
WISCONSIN NEWSPAPER AS SOCIATION. INC..

Defendants.

DECLARATION OF CHARLES C. SCHMIDT IN SUPPORT OF
MOTION OF ARIZONA INTERSCHOLASTIC ASSOCIATION, INC. FOR LEAVE

TO FILE AMICUS BRIEF AND SI'PPORTING DECLARATION

l. I am the Chief Operating Officer of the Arizonalnterscholastic Association,

Inc. ('.AIA"). I make this declaration on the basis of my personal knowledge.

2. AIA is a non-prof,tt Arizona corporation, with its principal office located in

Phoenix, Arizona. Established in 1925, AIA is a voluntary association of public and

private high schools that serves to supplement the overall aims and objectives of

secondary schools by organizing, developing, directing and regulating interscholastic

activities among member schools.

3. AIA strives to initiate and pursue policies that will safeguard the

educational value of interscholastic contests and cultivate cooperation, friendship and

good sportsmanship among member schools. AIA seeks to encourage maximum student
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participation and to organize events in a manner that ensures fair and equitable

competition. AIA also seeks to ensure the safety of high school youth who participate in

athletics and other interscholastic activities and to prevent the commercial and other

exploitation of student participants.

4. AIA currently has 275 member schools, who in turn have an enrollment of

3l 1,893 students.

5. AIA's operations are financed in part by membership dues and participation

fees. In addition to paying annual dues and fees, AIA members must agree to abide by

all AIA rules and regulations as a condition of membership. This includes rules on

student eligibility, practices, non-school participation, recruitment, use of drugs, alcohol

and tobacco, and other rules and regulations designed to protect the health and safety of

student participants.

6. AIA conducts state tournaments for its member schools. These

tournaments typically consist of several rounds of play, resulting in the "crowning" of a

state champion. State tournaments require significant coordination and funding. It is

doubtful that Arizona high school athletes would be able to participate in state

tournament play absent the resources that AIA makes available.

7. Like the WIAA, AIA has established a policy relating to media coverage of

the events it sponsors. A true and correct copy of the policy is attached as Exhibit A.

The current policy was adopted in 2008, with input from Gannett Co., Inc., one of the

defendants in this case.

H:\DOCS\022487\00000 I \00385?82.DOCX
012t101347 2



8. AIA tries to ensure that those who receive credentials are reputable

individuals or entities. Each year, AIA receives hundreds of requests for credentials. Not

all requests are granted. Rather, AIA carefully reviews each request in accordance with

pre-established criteria to ensure that the member of the media making the request is

affrliated with a properly accredited agency that has a legitimate media-related function

in connection with the event at issue.

9. Credentials are not issued, for example, to members of the media who are

not reporting the news, but who instead wish to use the photos they take for commercial

purposes (e.g., selling mugs, t-shirts and the like with images of student athletes).

Similarly, persons looking for the opportunity to take photos they can post in chat rooms

or on message boards will not be granted credentials, nor will recruiters desiring to sell

highlight tapes to students or their parents. Walk-ins are not permitted and credentials

are checked at the events.

10. If anyone could attend and broadcast any event, AIA would not be able to

put these safeguards in place.

11. The AIA credentialing process applies to all competitive activities

sponsored by the AIA. Thus, the AIA maintains the right to control media access to

competitive academic events, as well as competitive sporting events.

12. Since September,2009, AIA has been broadcasting tournament games via

live streaming and on-demand streaming over its own website, AIA365.com. In addition

to streaming tournament games, the website is used to permit schools to stream regular

season events if they wish to do so. The AIA365.com website not only permits students,
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their parents and other fans to view games they might not otherwise be able to view, but

also serves as a significant source of revenue to AIA, given AIA's ability to sell

sponsorships and advertising space on the website. Revenue from sponsors and

advertisers since September,2009 totals close to $150,000.

13. Although it is still relatively 4ew, the website is heavily utilized. In

December,2009, the website recorded 1.6 million streams.

14. In recent years, an additional and significant source of revenue for AIA was

a contract that it had with Cox Broadcasting, an Arizona broadcasting company, for the

rights to television broadcasting of certain AlA-sponsored athletic events. In exchange

for granting Cox the exclusive right to produce and broadcast state tournament games,

AIA was able to obtain signifrcant consideration from Cox, both in cash and in-kind. In-

kind consideration included the commitment by Cox to produce and broadcast less

popular tournament events that otherwise would have received no live video coverage at

all (like volleyball and softball), the production and broadcasting of promotional spots

promoting viewership of and attendance at the games, and broadcasts of post-game

productions for various state toumament events.

15. AIA also was able to control the advertising that would be shown in

connection with broadcasts to ensure that it did not promote alcohol, gaming or any adult

entertainment products or services.

16. It is unlikely that Cox would have provided this additional consideration if

AIA had not been able to grant Cox exclusive broadcasting rights.
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17. AIA's contract with Cox expired in mid-2009. AIA continues to explore

the possibility of granting television broadcasting rights for its tournament games.

18. Exclusivity adds value. If AIA cannot market exclusive broadcast rights, it

will not be able to obtain nearly as high a price as it can obtain for exclusive rights.

19. AIA's ability to sell advertising on its own website also would be harmed

significantly if another party could enter the market and stream live or on-demand video

of AlA-sponsored games, thus diluting AIA's viewership.

20. Having suff,rcient funding in place permits AIA to improve its programs

and to increase access to athletic and other interscholastic activities. to the benefit of all

students who attend member schools.

21. Revenue generated from the exclusive video streaming on AIA's

AIA365.com website has enabled AIA to present live-streaming of tournament games in

22 sports.

22. Pursuant to AIA's business model, at the end of each school year, AIA's

net revenues are rebated back to its member schools, including member schools who

were not participants in the state tournaments. The schools are free to use this money to

defray athletic fees that they would otherwise charge student athletes or for other

pulposes, as they see fit.

23. AIA's ability to help member schools and their students in this fashion

would be reduced if AIA did not have the ability to grant (or retain) exclusive rights to

stream events it sponsors over the internet or to grant exclusive television broadcast

rights.
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24. Based on past experience, AIA believes that both its website streaming of

events and its abilitv to license internet and television broadcasts on an exclusive basis

will be increasine sources of revenue for AIA in the future.

25. One of AIA's goals is to ensure that high school students who participate in

athletic and other activities can do so in a safe environment. Being able to control access

to events and the broadcast rights for those events has helped AIA achieve this goal.

26. The high demand for media access to high school events has raised safety

concerns which, in turn, have caused AIA to impose limits on the number of media

credentials that will be granted for any particular event. The risk of injury to a player or a

referee, for example, from running into a television camera is much higher if there are

multiple cameramen covering an event or if the cameramen are not restricted to areas that

have been set aside for members of the press.

27. Several years ago, a participant in an AlA-sponsored event collided with a

television cameraman, causing series injury to the cameraman.

28. AIA's ability to grant exclusive rights to live broadcasts allows it to make

sure that only a safe number of media credentials are issued for any particular event and

that television or video cameras are restricted to safe locations.

29. One of the reasons AIA instituted its credentialing policy was to address

safety issues relating to the inappropriate use of photos taken at high school events. For

example, the San Diego news reported in 2008 that photos of dozens of unsuspecting

high school boys water polo players were found on five gay-oriented websites. Attached

H:\DOCS\022487\00000 l\00385782.DOCX
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as Exhibit B is a true and correct copy of an article posted on the web concerning this

incident.

30. Attached as Exhibit C are two articles that were posted on the web

concerning a female California high school pole vaulter who became the target of lewd

internet banter as a result of a photo "strewn across babe forums" on the web (Ex. C, p.

1). This internet exposure resulted in large numbers of individuals who had no interest in

reporting the event, but who could best be characteized as stalkers, showing up at track

meets to take additional photos. This raised obvious concerns about safety and sexual

exploitation.

31. AIA hopes to be able to avoid subjecting its high school student athletes to

similar abuse by limiting media credentials to only those who have established

themselves as reputable members of the media.

32. While amateur photography by a fan could create similar issues, amateur

photographers are not granted access to the same prime viewing and news-gathering

areas as are members of the media.

33. Requiring those receiving credentials to abide by the limitations AIA has

placed on the use of images taken at AlA-sponsored events also may serve as a deterrent

by assisting AIA in pursuing legal action against those who seek to exploit high school

athletes through inappropriate use of such images.

34. If AIA were unable to restrict access to its events and to limit the use of

images captured at those events, it likely would not be able to obtain any agreements

H:\DOCS\022487\00000 l\00385782.DOCX
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limiting its liability or requiring indemnification from úose who are granted media

credentials.

I decla¡e under penaþ of perjury th¿tthe foregoing is true and correct.

Execut€d on January z¿-r 2010, in Phoenb¡, fuizona,

Charles C. Schmidt
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NOTE: Acceptance and possession of an AIA media credential constitutes
agreement to the following conditions placed on their use.

Arizona Interscholastic Association, Inc. - July 1, 2009 - June 30, 2o1o

This working credential is issued as a courtesy to an accredited agency for the sole purpose of providing facility
access to the accredited agency's employee who has a legitimate working function (media) in connection with
Arizona Interscholastic Association (AlA) athletic and activity events. This credential is non-transferable and
may be revoked at any time without cause. Any unauthorized use of this credential subjects the bearer to
immediate ejection from the facility and prosecution for criminal trespass or other legal action, and potential
loss of all privileges for the organization to whom this credential is issued. The AIA reserves the right to
terminate this credential upon notice to the organization and to change the terms and conditions for issuañce of
any subsequent credential to the organization. Furthermore, the permission granted below shall not be
assigned, transferred or disposed of to any third party.

Subject to all restrictions contained in this credential, this credential authorizes the agency's use, primarilv for
news and editorial coveraoe of the event, of the descriptions, accounts, photographs, films, audio or video
recordings, or drawings of or relating to the event (including, without limitation, any interviews, press
conferences or other facility activities relating to the event) taken, made, created, or compiled by the agency's
employee (collectively "Agency Materials"). For the avoidance of doubt, Agency Materials may not be eiploited
by the agency for commercial purposes. Agencies may sell photographs to ultimate consumers who agree not
to resell the photographs or use them in any way for a commercial purpose. Photographs obtained during an
AIA event by credentialed media personnel that are sold to an ultimate consumer must contain
acknowledgement that it was so obtained at and with the permission of AlA. Any other use or attempted use
by the employee of the Agency Materials, including any distribution of Agency Materials to third parties other
than ultimate consumers (e.9. newspaper readers) and other media outlets through a shared content
distribution platform (for example, the Associated Press) at any time and for any purpose, is expressly
prohibited, unless the agency has obtained the advance written permission of the AIA Executive Staff for sucñ
other use. As between the agency or the employee and the AlA, the AIA shall remain the exclusive owner of
all copyrights, trademarks, and other proprietary rights in its names, logos and uniform designs.

Any film, video, or digital video of a portion of the event, not to exceed five (5) minutes, which includes footage
of the game and interviews taken at the event, may only be used by the individual's organization for news
broadcasts, dedicated highlight shows, weekly coach's shows and athletic/activity specific shows, and may be
streamed and posted on news information websites. Except for other media outlets participating in shared
content distribution programs such as the Associated Press, only the specific organization to which this
credential is issued may stream, post or air such video, audio, pictures, photographs, or other non-text based
accounts or descriptions of the event in any media Use of film, video, or digital video in any other manner or
on any other media distribution platform without the advance written permission of the AIA is expressly
prohibited.

The transmission and distribution of any broadcast on a live basis or any live audio or video description of any
game action while it is still in progress without rights granted in accordance with a specific written contract witñ
AIA is strictly prohibited. This prohibition does not apply to reports on the non-event activities (other than on a
live basis from inside the facility) for broadcast within a newscast and is not precluded from reporting or
updating a score of a contest while it is in progress except from courtside/field side.

The agency accepting this credential assumes all risk incident to, and hereby releases the AIA from any and all
liability arising in connection with, attending the event and creating and using Agency Materials. The agency
agrees to indemnify, defend, and hold harmless the AIA from and against all liability, loss, damage or expense
arising out of the issuance of this credential, the employee's presence in the facility, or any otheiactivity of the
agency or employee in connection with the event (including without limitation, any claims that Agency Materials
infringe the intellectual property rights, publicity rights, or any rights of any third party). In no event shall the
AIA be liable to the agency or employee for any incidental, special, indirect, punitive, oi consequential damages
arising out of or relating to this credential.

Acceptance of this credential constitutes agreement by the individual accepting the credential, the bearer, and
the agency to abide by the foregoing conditions. Thank you for your cooperation.

Adzons InloÉcholå¡tlc A66ocial¡on. lhc
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Pictures Of Teen Water Polo Players Found On Gay Porn Sites - Print This Story News St... Page I of 2

lONews.com
Pictures Of Teen Water Polo Players Found On Gay Porn Sites

POSTED: 11 24 am PST January 20 2008
UPDATED: 6:02 pm PST January 22, 2008

IRVINE, Calif. -- San Diego County parents are outraged Sunday at the
news that secret photos ofyoung water polo athletes have turned up on
gay porn Web sites, it was reported Sunday,

Police at UC Irvine said the photos may be the work of a UCI police
dispatcher, and have notified parents that the photos are on the Vy'eb.

Unauthorized photos of dozens of apparently-unsuspecting high school
boys water polo players, some as young as 14, were found on five gay-
oriented Web sites, the Orange County Register reported. The boys are
from least 11 Orange County high schools, and well as schools in Los

Video: Local Athletes Upset
Their Photos Turn Up On Gay
Porn Sites

Angeles and San Diego counties.

"It's disgusting ... No high school athlete should worry about their picture being taken during the game," said one
Orange County coach, who confirmed photos on a Web site included members of his team.

UC Irvine police confirmed to the Register that they are investigating whether the photos are the work of Scott
Cornelius, a UCI police dispatcher.

Comelius was granted a photo credential to the 2007 Junior World Water Polo Championships at Los Alamitos last
summer, said Joan Gould, an intemational water polo offrcial and spokeswoman for a group of Orange County water
polo parents.

UCI police said Cornelius remains on active duty.

A university police department detective, Shaun Devlin, sent an e-mail to several parents last week confrrming that
police were investigating the matter, the Register reported.

Peter Yu, director of Drake University's Intellectual Property Law Center, said photos taken at public events like high
school sports competitions are generally protected by the Constitution.

"This is why we have to enact some stricter laws to protect our kids," said Assemblyman Cameron Smyth, R-Santa
Clarita, in an interview with the Register. Smyth has authored a bill that would make it illegal to use Intemet images
to inflict harm on children.

The proposed Surrogate Stalker Act was prompted by Jack McClellan, who last year photographed children at
California schools and playgrounds and placed them on a Web site described by law enforcement officials as popular
with pedophiles.

Copyright 2008 by City Wire. All rights reserved. This material may not be published, broadcast, rewritten or redistr¡buted

http://www. I Onews.com/print/1 5098458/detail.html
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TheBuzzlos - Meet...Allison Stokke - Yahoo! Buzz

New User? S¡gn Up S¡gn In Help Get thc New, Safer lE8

Cl buzz"
Today's Buzz Buzz Updates My Activity

The Buzz Log tvhat's hot on Yahool Ì.iuzz," (an<l l.[ry)...

Our crack leam of editors takes a closer look at the hottest trends on Yahoo! Buzz

Meet...A!lison Stokke
by Erik Gunther
Plav 18.2007

þ, Buzz upl Vote Now

The latest hot ch¡ck to bubble up from bountiful blog linkage ¡s h¡9h school athlete All¡son Stokke.
P¡cs of the teenage pole-vaulter are now strewn acToss babe forums across the Web. Wh¡le there
weTe zeTo searches on the Socal high school senior one month ago, queries on her name now
number in the thousands.

We couldn't locate the or¡gin of the Stokke phenomenon, but we did find a number of interesting
related searches Queries on "allison stokke pictures," "allison stokke facebook," and "allison
stokke myspace" have all soared over the past week.

This semi-underground phenom isn't a big name,.,yet. Howeverr with interested dudes accounting
tor 957o of the interest ¡n the young beauty, ¡t's only a matter of time before she breaks out on a
t¡iaoer scale.
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Sexual Assault Via the Internet: The Case of Allison Stokke
How Internet Blogs Wrecked the Life of a Teenage Girl

By Michael LuE

Gan clicking on a link to a picture or video of an attractive woman constitute assault? For Takeaways
the majority of women's images on the internet, there is an unwritten code of consent that
governs voyeurism; women in various states of (un)dress willingly post pictures of Allison Stokke became an
themselves to be viewed by others. However, there are exceptions to this rule, such as overnight celebrity for the wrong
the case of Allison Stokke. 

reasons

Ms. Stokke, if you haven't heard by now, is a 4.0+ student at Newport Harbor High Her photograph was used without
School, where she brokefive national records in pole vaulting and earned a scholarship , __ _
to the university of california, according to a recent article inihe washington Þoii ' her consent but she could not take

However, the article that appeared in the Post, and other press appearances by Ms. legal action to stop it
Stokke, had little to do with her athletic and scholarly achievements. The real story here
was about sexual norms, the internet, and law in the United States.

Photographs of Ms. Stokke were originally taken by a track and field journalist for a California track website, according to the Post
article. These photos circulated on athletic websites with relatively small viewerships until making their way to withleather.com, a
sports blog with a readership of over one million per month. According to the Post article, "more than 20 message boards and 30
blogs" linked to the picture of Stokke, and before long the photo was all over the internet, being leered at by hundreds of
thousands.

The photos themselves are nowhere near sordid; indeed, the content is tame. At the same time, the elements of the photo seem
to question where the border of "acceptable" voyeuristic behavior lies. Stokke is dressed in standard athletic gear, being at a
track meet. While such uniforms are not particularly revealing, they are very form fitting-presumably to reduce wind resistance.
Even the most evenhanded descriptions of the photos, however-like the one in the Washington Post article-take time to note
Stokke's "olive skin" and "bared midriff " In addition, Stokke herself is l8-a fantasy age of perverts, old enough to "legally" be
considered an adult, but just barely. However, some of the photos were taken when she was younger

In addition to questioning cultural norms of sexuality, the unwanted circulation of the photographs brings up complicated legal
questions. In an article for the L.A. Times, Eugene Volokh, a UCI-A professor of 'lst Amendment law, notes that ""lf somebody
puts up a picture taken by someone else, the photographer can sue - though it's not clear he'd always win - butAllison Stokke
can't sue." Stokke herself noted that "Even if none of it is illegal, it just all feels really demeaning."

Even if the law cannot help Stokke control the use of her own image, it seems that there is a glimmer of hope that the right thing
will be done A phone call and a letter from the Stokke family succeeded in shutting down the unofficial Allison Stokke fan page,
which now reads, "Farewell. Sorry for having contributed to the unwanted attention, Allison. We think you're a phenomenal
athlete and wish you the best of luck in your academic and athletic endeavors."

Additionally, on the message boards of Letsrun.com, one of the earliersources of the Stokke photos, posters mulled the negative
consequences of their actions in relation to the Washington Post article. One poster remarked that "The point here is that
seemingly benign behavior (clicking on a link to a picture of a high school girl) is traumatizing to some degree an innocent party
(the high school girl). The point is that there really seems to be a substantial difference between locker room talk on one hand
and locker room talk amplified 10,000 times via the internet and photography on the other. Locker room talk is most often
probably less than ideal for all parties, but what's happened to this girl is much more substantial and potentially damaging." We
can only hope that more voices like this are heard in the wake of Allison Stokke's unfortunate experience.

Sources:

http://www.latimes.com/sports/highschool/la-sp-stokke2jun02,0,664701 1.story?page=1&coll=la-home-center

http://www.washingtonpost.com/wp-dyn/contenVarticle/20071051281AR2007052801370 2 html

http://www. letsrun.com
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN HI-FI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
DEFENDANTS’ NOTICE OF MOTION AND MOTION  

FOR SUMMARY JUDGMENT ON THEIR COUNTERCLAIM 
 

Defendants, Gannett Co., Inc. and Wisconsin Newspaper Association, Inc., move the 

Court pursuant to Federal Rule of Civil Procedure 56 for summary judgment on their 

counterclaim for declaratory and injunctive relief under the First and Fourteenth Amendments 

and under the Copyright Act, 17 U.S.C. §§ 101 et seq. 

This motion for summary judgment is based upon and supported by all the pleadings filed 

in this case and the accompanying brief.  The brief itself is supported by the following 15 

documents: 

1. Proposed Findings of Fact in Support of Defendants’ Motion for Summary 
Judgment on Their Counterclaim; 

2. Affidavit of Ricardo D. Arguello, January 22, 2010; 

3. Declaration of Joel Christopher In Support of Defendants’ Motion for Summary 
Judgment on Their Counterclaim, January 21, 2010, including Exhibits A, B, C, D 
and E.  Exhibits A and B are being electronically filed with this affidavit; Exhibits 
C, D, and E, being physical copies of DVDs, are being hand-delivered to the 
Court and, by agreement of the parties, a single copy of Exhibits C, D and E are 
being hand-delivered to John S. Skilton, Perkins Coie, LLP. 

4. Affidavit of Brett C. Christopherson, January 22, 2010; 



 2  

5. Affidavit of Michael Davis, January 21, 2010; 

6. Affidavit of John W. Dye, January 22, 2010; 

7. Declaration of Robert B. Ebert, January 21, 2010; 

8. Affidavit of Danny L. Flannery, January, 21, 2010;  

9. Affidavit of James R. Matthews, January 22, 2010;  

10. Declaration of Monica Santa Maria In Support of Defendants’ Motion for 
Summary Judgment on Their Counterclaim, January 22, 2010;  

11. Affidavit of David Schmidt, January 22, 2010;  

12. Declaration of Greg Sprout, January 21, 2010; 

13. Affidavit of Matthew P. Veldran, January 22, 2010; 

14. Affidavit of Sherman Williams, January 20, 2010; and 

15. Affidavit of Michael T. Woods, January 22, 2010. 
 

The grounds for this motion, as stated fully in the brief filed with this motion, are that 

there is no genuine dispute of material fact and the Defendants are entitled to judgment as a 

matter of law.  Accordingly, the Defendants request that the Court enter the following 

declaratory and injunctive relief:   

A. Deny the relief requested by the WIAA; 

B. Enter judgment under 28 U.S.C. § 2201 declaring the WIAA’s system of 

discriminatory media access to report on high school athletic tournament events is 

unconstitutional under the First and Fourteenth Amendments to the United States 

Constitution; 

C. Enter judgment permanently enjoining the WIAA, its agents, employees, 

members, successors and all persons acting in concert or cooperation with them, 

or at their direction or control, from maintaining a system of discriminatory media 

access to report on high school athletic tournament events; 

D. Enter judgment under 28 U.S.C. § 2201 declaring that WIAA has no ownership 

interest, within the meaning of the Copyright Act, in WIAA-sponsored athletic 
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events and that Gannett owns the copyright in its coverage of the October 28, 

November 1 and November 8 WIAA-sponsored football tournament games; 

E. Award the Defendants their reasonable attorneys fees and costs under 42 U.S.C. 

§ 1988; and 

F. Award the Defendants all other relief the Court deems just and proper.  

 

 

Dated this 22nd day of January, 2010. 

 
 

s/Robert J. Dreps 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN HI-FI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
BRIEF IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

ON THEIR COUNTERCLAIM 
 

High school athletic tournaments are popular, uniquely public events because they 

involve the entire community—the taxpayers who pay for public school teams, coaches, 

equipment and facilities as an integral part of public education, the student athletes who compete 

to be state champions, and the spectators who support the teams and provide the principal 

funding for the events.  The Wisconsin Interscholastic Athletic Association (“WIAA”) has, since 

1896, organized and regulated interscholastic athletics in Wisconsin, generating significant 

community support for the post-season tournaments it sponsors.  Members of the Wisconsin 

Newspaper Association (“WNA”), including the ten daily newspapers published by Gannett Co., 

Inc. (“Gannett”), have played a substantial role in sustaining that community support and interest 

by reporting on WIAA tournament events for more than 100 years. 

In this case, the common interests of the WIAA and the news media in high school 

athletics have diverged and that divergence has a constitutional dimension.  This case will decide 

the validity of the restrictions the WIAA unilaterally imposes upon journalists who cover 
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tournament events.  The WIAA commenced the action, seeking a broad declaration of its 

“ownership rights in any transmission, Internet stream, photo, image, film, videotape, audiotape, 

writing, drawing or other depiction or description of any ‘tournament event.’”  See Proposed 

Findings of Fact In Support of Defendants’ Motion For Summary Judgment On Their 

Counterclaim (“PFOF”), ¶ 2.  The WIAA took the unprecedented step after the defendants 

challenged the preferential treatment the WIAA affords its “exclusive” media partners, like 

American Hi-Fi, Inc., d/b/a When We Were Young Productions (“WWWY”), a private media 

company to which the WIAA has granted exclusive Internet streaming rights for most 

tournament events.  

Although the WIAA narrowed that expansive claim in its Amended Complaint, the 

association’s 2009-10 Media Policies Reference Guide (“Media Guide”) has not been 

moderated: 

The WIAA reserves the right to grant, issue, revoke and deny 
credentials to any media or Internet site organizations based on the 
interpretation and intent of these policies determined by the 
WIAA.  In cases deemed unique by the Association, these policies 
may be amended.  The WIAA and its exclusive rights partners 
retain the rights to all commercial use of video, audio, or textual 
play-by-play transmitted at a WIAA Tournament Series event.  
Furthermore, the WIAA owns the rights to transmit, upload, stream 
or display content live during WIAA events and reserves the right 
to grant exclusive and nonexclusive rights or not to grant those 
rights on an event-by-event basis.   

PFOF, ¶ 20.  Moreover, the WIAA continues to assert the right to revoke or deny media 

credentials, without objective standards or review procedures, to anyone whose speech about 

tournament events the WIAA deems “inappropriate.” 

The WIAA also reserves the right to revoke or deny the video, 
audio or text transmission rights of any media or Internet sites that 
include in any part of its transmission of WIAA Tournament 
events, including pre-game and post-game shows, content or 
comments considered inappropriate or incompatible with the 
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educational integrity of the tournament or host institution from 
which the transmission is originated. 

PFOF, ¶ 22.    

The WIAA’s media policies are unconstitutional and violate copyright law principles.  

The defendants’ counterclaim seeks a declaration that the WIAA’s system of discriminatory 

media rights, and its assertion of unbridled discretion over the content of speech and the use of 

specific reporting methods, at tournament events violates the First and Fourteenth Amendments.  

Moreover, copyright law forecloses the WIAA’s claim of ownership of media coverage of 

tournament events that the WIAA played no role in creating.  The material facts are undisputed, 

and the parties’ disagreement over the law is ripe for resolution.  The Court should find that only 

the defendants’ proposed declaration comports with established law. 

STATEMENT OF UNDISPUTED FACTS 

The background to the defendants’ motion is summarized here for the convenience of the 

Court, but the undisputed facts supporting the motion are stated in the Defendants’ Proposed 

Findings of Fact.  They will not be repeated in full here.   

WNA member newspapers have been engaged in disputes with the WIAA over its media 

policies at tournaments since at least February 2007.  PFOF, ¶ 36.  The first dispute related to 

newspapers’ sale of photographs of WIAA tournament events that the WIAA alleged violated 

certain policies restricting photography sales.  PFOF, ¶¶ 35, 36.  The dispute was finally resolved 

when the WIAA agreed not to enforce its photography-sales policies.  PFOF, ¶ 36.  Despite the 

agreement, WIAA did not remove the disputed policies from the Media Guide until the 2009-10 

edition.  PFOF, ¶ 36.1 

                                                 
1 The WIAA’s voluntary cessation of this unconstitutional policy does not render the parties’ dispute over 
photography policy moot.  See United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953). 
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The dispute today relates to WNA member newspapers’ rights to use Internet 

technologies at WIAA tournament events—including Internet streaming, blogging, and online 

conversations—without seeking permission, surrendering their work product or paying fees that 

are in addition to normal credentialing requirements, and without subjecting themselves to 

censorship.  PFOF, ¶¶ 17-19, 69, 72; Am. Compl. (Dkt. #7), ¶ 35.  The WIAA has historically 

either asserted actual ownership over the high school athletic events it sponsors, and any 

resulting images of those events; or it has asserted the right to limit expressive activities by 

requiring media companies to seek permission to use certain reporting technologies and 

techniques, and pay a fee for the right to do so.  PFOF, ¶¶ 2, 15, 17, 19, 23; Am. Compl. (Dkt. 

#7), ¶¶ 35-37.  Payment of rights fees is independent of the credentialing requirement and in fact 

WIAA does not impose any credentialing fee whatsoever.  PFOF, ¶¶ 17-19.  Media companies 

that refuse to pay fees are granted credentials but may report on a tournament event only by more 

traditional means, such as newspaper articles.  PFOF, ¶ 19.   

The WIAA enforces its claimed right to collect fees by threatening to withhold future 

credentials to members of the media who do not abide by the WIAA’s or its contractual partners’ 

fee requests.  PFOF, ¶¶ 21, 22; see also PFOF, ¶ 58 (WWWY may impose fines on media 

members who fail to seek permission).  Because of the popularity of high school sports, a 

newspaper that lost credentials to report on WIAA tournament events likely would lose a 

significant number of online and print readers.  PFOF, ¶ 83.   

Newspapers consistently seek ways to expand and engage their audience.  PFOF, ¶ 44.  

Live streaming is a technology the news media have used to cover public events since the early 

2000s.  PFOF, ¶ 39.  The Post-Crescent began live streaming on a regular basis in September 

2008.  PFOF, ¶¶ 40, 41.  Since then it has live streamed more than 125 events including: trial 
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proceedings, high school sports, general news, Election coverage, Wisconsin Supreme Court 

debates, political debates, community events, interviews, and weekly programs produced by the 

newspaper.  PFOF, ¶ 41.  It is a technology that provides unique reporting opportunities, which 

cannot be replicated by traditional newspaper articles, because it allows a newspaper to reach a 

geographically and demographically broader audience than it can in print, to report on a game in 

an entirely different way than print reporting, and to provide real-time coverage.  PFOF, ¶ 42.  

Like a traditional newspaper article, however, online reporting techniques such as Internet 

streaming, moderated online conversations and blogging, are expressive activities that require 

and incorporate editorial judgment.  PFOF, ¶ 53.  

Under the WIAA’s media policies, however, Internet streaming is not available on an 

equal basis to all members of the media.  Answer to Defs.’ Counterclaims (Dkt. #5), ¶ 35; see 

also PFOF, ¶¶ 20-23, 54, 56, 57.  In May 2005, WIAA granted WWWY “the exclusive right to 

produce, sell, and distribute all WIAA tournament series and championship events for all WIAA 

sports with the exception of existing contracts” for ten years.  PFOF, ¶ 54.  The no-bid contract 

calls for “production goals” rather than a firm commitment from WWWY to actually produce all 

WIAA tournament games for which it now holds the exclusive license, and in fact, the contract 

does not require WWWY to, itself, produce any events whatsoever.  PFOF, ¶¶ 54, 56.  Instead, 

WWWY may rely on licensing “affiliates” to meet its production goals and may require those 

licensees to pay WWWY a fee in any amount for the right to do so.  PFOF, ¶¶ 23, 56; Answer to 

Defs.’ Counterclaims (Dkt. #5), ¶ 35.   

On October 28, November 1, and November 8, 2008, The Post-Crescent live streamed 

four WIAA-sponsored football tournament games involving local teams.  PFOF, ¶ 63.  Its sister 

newspaper, the Green Bay Press-Gazette posted the October 28 stream, involving a Green Bay 
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high school, on its website. PFOF, ¶ 67.  The next day, WWWY’s President, Tim Eichorst, sent 

an email to the Executive Editor of the Green Bay Press-Gazette, requesting that the newspaper 

either pay a rights fee of $250 or $1500 (for a single or multi-camera stream, respectively) or in 

the alternative, to remove the stream from the newspapers’ website.  PFOF, ¶¶ 68, 69. The Green 

Bay Press-Gazette removed the stream from its website.  PFOF, ¶ 70.  A $250 fee per 

tournament game is excessive for a local newspaper and if forced to pay such a per-game fee the 

newspaper would have to limit the number of games it could stream.  PFOF, ¶ 84.  On October 

31, 2008, WWWY contacted the Executive Editor of The Post-Crescent alleging the 

newspaper’s streaming of WIAA football playoff games was illegal because WWWY owned the 

copyright to those games.  PFOF, ¶ 71. 

The WIAA has instructed member schools and facilities to prohibit media members who 

do not have its or WWWY’s permission to live stream WIAA tournament events from doing so.  

PFOF, ¶ 73.  On November 1 and November 8, 2008, three Gannett newspapers were denied 

permission by host schools to stream football tournament games.  PFOF, ¶ 74.  Each school’s 

official referenced the WIAA’s media policies when denying the respective reporters permission 

to stream.  PFOF, ¶ 74.  Those games were not streamed by WWWY or by anyone else. PFOF, 

¶ 75. 

The WIAA has not entered into an exclusive contract with any media partner covering 

written descriptions of tournament events.  Answer to Defs.’ Counterclaims (Dkt. #5), ¶ 45.  

Nonetheless, WIAA asserts it has exclusive property rights over text transmissions constituting 

play-by-play descriptions of WIAA tournament events.  PFOF, ¶ 28.  WIAA requires a per-event 

fee from any entity that produces text transmissions that the WIAA determines include live play-

by-play descriptions.  PFOF, ¶ 29.  The current fee is $20 for a regional or sectional game and 
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$30 for a state finals game; in 2008, the fee was $100 per game.  PFOF, ¶¶ 29, 30.  The play-by-

play text transmissions policies cover Internet blogs, online forums, and “tweets” produced by 

the Twitter messaging service.  PFOF, ¶ 28.   

Although the WIAA now includes in its media policies a definition of live play-by-play, 

the definition is so vague editors cannot give their reporters and editors appropriate guidance 

about what actions might violate the policy or trigger application of the rights fee.  PFOF, ¶ 48.  

The WIAA has issued after-the-fact invoices to newspapers for blogs that it determined violated 

their text transmissions policies.  PFOF, ¶ 30.  WIAA’s policy of requiring fees for text 

transmissions that it, alone, determines include play-by-play descriptions, may impede 

newspapers’ use of reporting techniques and their ability to inform their readers.  PFOF, ¶¶ 49-

50.  Moreover, after-the-fact invoicing does not allow a newspaper to budget in advance for the 

necessary expenditures to cover a game.  PFOF, ¶ 51. 

ARGUMENT 

The WIAA’s media policies quite obviously were not drafted with constitutional 

compliance in mind, presumably because the WIAA until recently denied that it is a state actor.  

As a result, the policies contain many unconstitutional provisions.  Indeed, the WIAA has 

established a classic system of prior restraints by requiring that media companies purchase a 

license to report by audio, video or text transmissions on newsworthy, government-sponsored 

events that are open generally to the public.  The WIAA further maintains the right to revoke that 

license and deny future reporting opportunities using any method if the WIAA deems the content 

of those transmissions inappropriate.  See PFOF, ¶ 22.  The Supreme Court has repeatedly held 

“that prior restraints on speech and publication are the most serious and the least tolerable 

infringement on First Amendment rights.”  Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 

(1976); see also New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (“Any system of 
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prior restraints of expression comes to this Court bearing a heavy presumption against its 

constitutional validity.”  That the WIAA’s policies include favored treatment of select media 

companies compounds the constitutional violation. 

A complete constitutional analysis of the WIAA’s media policies must await its own 

statement of the governmental interests they are intended to serve.  Significantly, however, the 

WIAA’s stated “interest in raising revenue, standing alone, . . . cannot justify [its] special 

treatment of the press, for an alternative means of achieving the same interest without raising 

concerns under the First Amendment is clearly available.”  Arkansas Writers’ Project, Inc. v. 

Ragland, 481 U.S. 221, 231 (1987) (citation and internal quotation omitted).  Indeed, a very 

modest increase in the price of public admission would eliminate the WIAA’s perceived need to 

raise revenue by charging media companies for the opportunity to report on tournament events 

and, along with it, many of the First Amendment concerns with its policies.  Whatever additional 

governmental interests the WIAA may assert, however, the unconstitutionality of its delegation 

to WWWY of unbridled discretion over Internet streaming, its vague prohibition of inappropriate 

speech and its imposition of rights fees for expressive activity can be determined regardless of 

the WIAA’s justifications for its policies. 

I. THE WIAA’S MEDIA POLICIES VIOLATE THE FIRST AND 
FOURTEENTH AMENDMENTS. 

The WIAA’s media policies are subject to facial challenge under the First Amendment 

because the WIAA is a state actor—it has so stipulated—and its policies governing speech at and 

about tournament events pose a real and substantial threat of viewpoint discrimination.  The 

WIAA has established a regulatory system that vests unbridled discretion in its administrators 

and exclusive media partners over whether to permit or deny expressive activity by journalists at 

tournament events involving public school students, at public school facilities, supported by 
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public funds.  See PFOF, ¶¶ 9, 91.  The WIAA further asserts the right to censor speech about 

tournament events, without any objective criteria to guide its exercise of that authority, and to 

assess license fees for the right use specified reporting methods and technologies.  The WIAA’s 

media policies are unconstitutional on their face. 

A. The WIAA is A State Actor Whose Media Policies are Subject to 
Facial Challenge. 

The WIAA agreed last month to stipulate to state actor status for purposes of this action.  

PFOF, ¶ 8.  This concession, which came eight months after the association flatly denied it was a 

state actor in response to the defendants’ counterclaim, merely confirmed the obvious—every 

state high school athletic association that has litigated the issue has been ruled a state actor.  See, 

e.g., Brentwood Academy v. Tennessee Secondary School Athletic Ass’n, 531 U.S. 288, 294 n.1 

(2001); Griffin High School v. Illinois High School Ass’n, 822 F.2d 671, 674 (7th Cir. 1987).  

The U.S. Supreme Court definitively resolved the issue in Brentwood: 

The nominally private character of the Association is overborne by 
the pervasive entwinement of public institutions and public 
officials in its composition and workings, and there is no 
substantial reason to claim unfairness in applying constitutional 
standards to it.   

531 U.S. at 298.  The WIAA’s belated concession confirms that the material facts surrounding its 

relationship with public institutions and officials in Wisconsin cannot be distinguished from the 

circumstances in Tennessee and the other states where the issue has been adjudicated.  

Accordingly, there is no “unfairness in applying constitutional standards to” the WIAA’s 

regulations governing media access to and reporting on tournament events.  Id.  

At the outset, there should be no dispute that reporting on an athletic event is expressive 

activity protected by the First Amendment.  See PFOF, ¶ 53.  This is true whether the event is 

reported in words, pictures or both, no matter what technology is used for the report, and whether 
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the report involves a full-length, play-by-play account of the event streamed live over the 

Internet or a two-inch written summary prepared for next week’s newspaper.  All methods of 

reporting sporting events (no less than political events) involve expressive activity protected by 

the First Amendment.  See PFOF, ¶ 53 (citing affidavits in which editors describe decisions and 

activities involved in online reporting of sporting events). 

Nor should there be any dispute that the WIAA’s media policies are subject to facial 

challenge under the First Amendment.  The WIAA has established a licensing system for 

reporters covering tournament events—requiring credentials for media access and permission to 

use specific reporting technology, like Internet streaming—without providing any objective 

standards for granting, denying or revoking those licenses.   

It is well established that where a statute or ordinance vests 
the government with virtually unlimited authority to grant or deny 
a permit, that law violates the First Amendment’s guarantee of free 
speech. 

MacDonald v. City of Chicago, 243 F.3d 1021, 1026 (7th Cir. 2001).  The WIAA’s media 

policies do just that. 

The U.S. Court of Appeals for the Seventh Circuit recently summarized the First 

Amendment case law that prohibits a state actor from exercising, or delegating to others, 

unbridled discretion over speech on public property: 

 Any regulations governing a speaker’s access to a forum 
must contain “narrow, objective, and definite standards” to guide a 
governmental authority, so that such regulations do not operate as 
a prior restraint that may result in censorship.  Shuttlesworth v. 
City of Birmingham, 394 U.S. 147, 151 (1969).  Although such 
regulations need not have “perfect clarity and precise guidance,” 
Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989), the 
Supreme Court has struck down those that do not provide 
principled limits to guide the decisions of government officials.  
For example, in Shuttlesworth . . . the Court found that a 
Birmingham ordinance conferred unbridled discretion when it 
required the city commission to issue a parade permit unless in “its 
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judgment the public welfare, peace, safety, health, decency, good 
order, morals or convenience require that it be refused.”  
Shuttlesworth, 394 U.S. at 149-51 (noting that the ordinance made 
the “peaceful enjoyment of freedoms which the Constitution 
guarantees contingent upon the uncontrolled will of an official” 
(internal quotation marks and citation omitted.).  Additionally, in 
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750 
(1988), the Court found that an ordinance, which allowed a mayor 
to deny an application for a permit to place newsracks on public 
property if he determined it was not “in the public interest” and to 
condition the permit on terms he deemed “necessary and 
reasonable,” conferred unfettered discretion.  Lakewood, 486 U.S. 
at 769-72 (explaining that to “allow these illusory ‘constraints’ to 
constitute the standards necessary to bound a licensor’s discretion 
renders the guarantee against censorship little more than a high-
sounding ideal”). 

DeBoer v. Village of Oak Park, 267 F.3d 558, 573 (7th Cir. 2001).  The rationale supporting the 

unbridled discretion doctrine “is the time-tested knowledge that in the area of free expression a 

licensing statute placing unbridled discretion in the hands of a government official or agency 

constitutes a prior restraint and may result in censorship.”  City of Lakewood v. Plain Dealer 

Publishing Co., 486 U.S. 750, 757 (1988).  Such standardless discretion is dangerous for two 

reasons:  it intimidates parties into censoring their own speech and renders the reasons behind the 

licensor’s decision to deny a permit not only arbitrary but “in large measure effectively 

unreviewable.”  Id. at 758-59.   

The Court in Lakewood identified two factors for deciding when a facial challenge may 

be brought against a licensing regulation.  First, the regulation must give the state actor 

“substantial power to discriminate based on the content or viewpoint of speech by suppressing 

disfavored speech or disliked speakers.”  Id. at 759.  The city’s ordinance satisfied this factor 

because it required that newspapers apply annually for newsrack licenses, creating a risk of 

censorship by allowing the licensor to measure the content of speech previously uttered before 

deciding to grant or deny a subsequent application.  Id. at 759-60.  The WIAA’s media policies 
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also satisfy this factor by requiring that reporters apply for credentials before each tournament, 

while the WIAA claims “the right to grant, issue, revoke and deny credentials” to anyone based 

on its own interpretation of its policies, including the vague (and breathtaking) prohibition 

against “inappropriate” comments.  PFOF, ¶¶ 18, 20, 22.   

The second Lakewood factor requires that the challenged regulation “have a close enough 

nexus to expression, or to conduct commonly associated with expression, to pose a real and 

substantial threat of the identified censorship risks.”  Lakewood, 486 U.S. at 759.  The Court 

distinguished in this respect laws of general application, like those requiring building permits, 

that are not aimed directly at expression and present little opportunity for censorship, from those 

laws “directed narrowly and specifically at expression or conduct commonly associated with 

expression,” like the city’s newsrack ordinance.  Id. at 760-61.  The WIAA’s media policies 

easily satisfy this factor, as well, because they are directed narrowly and specifically at speech at 

and about tournament events. 

The WIAA’s media policies plainly implicate the censorship concerns that justify a facial 

challenge, “even if the discretion and power are never actually abused.”  Id. at 757.  The law 

treats the very existence of unbridled discretion as a prior restraint because of the risk that the 

applicant may self-censor his or her speech to please the licensor.  Self-censorship is an injury 

that is “immune to an ‘as applied’ challenge, for it derives from the individual’s own actions, not 

an abuse of government power.”  Id.  Where the power is exercised, moreover, the existence of 

unbridled discretion renders it difficult to differentiate on judicial review between a legitimate 

denial of access and an “illegitimate abuse of censorial power.”  Id. at 758.  All of these reasons 

are implicated here and, accordingly, First Amendment law authorizes a facial challenge to the 

WIAA’s media policies. 
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B. The WIAA’s Content-Based Speech Restrictions Violate the First 
Amendment. 

The WIAA explicitly regulates the content of speech about tournament events by 

reserving “the right to revoke or deny the video, audio or text transmission rights” of anyone 

who transmits “content or comments considered inappropriate or incompatible with the 

educational integrity of the tournament or host institution from which the transmission is 

originated.”  PFOF, ¶ 22.  This content-based regulation violates the core premise of First 

Amendment law that the “government may not regulate speech based on its substantive content 

or the message it conveys,” however well-intended or motivated.  Rosenberger v. Rector & 

Visitors of Univ. of Virginia, 515 U.S. 819, 828 (1995).  Content-based restrictions on speech 

“must be subjected to the most exacting scrutiny,” which requires that the WIAA show its 

regulation is necessary to serve a compelling state interest and is narrowly drawn to achieve that 

end.  Boos v. Barry, 485 U.S. 312, 321 (1988). 

This Court need not await or consider whatever governmental interest the WIAA might 

assert to support this regulation, however, because it is void on its face for vagueness.  This 

fundamental tenet of First Amendment law is closely related to the unbridled discretion doctrine 

because both seek to avoid self-censorship of protected speech.  See Rodney A. Smolla, Smolla & 

Nimmer on Freedom of Speech, § 6:14 (2009).  The vagueness doctrine is essential because those 

“sensitive to the perils posed by . . . indefinite language, avoid the risk . . , only by restricting 

their conduct to that which is unquestionably safe.  Free speech may not be so inhibited.”  

Baggett v. Bullitt, 377 U.S. 360, 372 (1964) (striking down a loyalty oath requirement for 

teachers that required the teacher to swear that he or she would “by precept and example promote 

respect for the flag.”).   

Vague laws offend several important values.  First, because we 
assume that man is free to steer between lawful and unlawful 
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conduct, we insist that laws give the person of ordinary 
intelligence a reasonable opportunity to know what is prohibited, 
so that he may act accordingly.  Vague laws may trap the innocent 
by not providing fair warning.  Second, if arbitrary and 
discriminatory enforcement is to be prevented, laws must provide 
explicit standards for those who apply them.  A vague law 
impermissibly delegates basic policy matters to policemen, judges, 
and juries for resolution on an ad hoc and subjective basis, with the 
attendant dangers of arbitrary and discriminatory application.  
Third, but related, where a vague statute abuts upon sensitive areas 
of basic First Amendment freedoms, it operates to inhibit the 
exercise of those freedoms.  Uncertain meanings inevitably lead 
citizens to steer far wider of the unlawful zone than if the 
boundaries of the forbidden areas were clearly marked. 

Grayned v. City of Rockford, 408 U.S. 104, 109 (1972) (footnote citations and interior quotations 

omitted). 

The WIAA’s regulation proscribing “inappropriate” content or comments about 

tournament events is completely subjective and, therefore, unconstitutionally vague.  The rule 

grants WIAA administrators unbridled discretion, without providing speakers the fair notice due 

process requires as to what content or comments might violate the rule.  The rule’s related 

prohibition against speech deemed “incompatible with . . . educational integrity” is equally 

subjective, vague and unconstitutional.  

The WIAA’s regulation of play-by-play commentary about tournament events also is 

void for vagueness.  The 2008-09 Media Guide gave notice, only by negative implication, that a 

rights fees would be charged for play-by-play commentary at some tournament events: 

There is no fee for live report “updates” of pre-State Tournament 
events provided no play-by-play is done. 

PFOF, ¶ 32.  But the WIAA nowhere defined what it meant by the phrase “play-by-play.”2  

                                                 
2 The WIAA’s definition of “real time” also used the phrase “play-by-play” without defining the phrase.  See PFOF, 
¶ 32 (“Web blogs not posting continuous play-by-play accounts of game or event action are permitted if determined 
by the WIAA [alone] to be in compliance with the mission and media policies of WIAA, and if they are not 
associated with any promotion, reference or link to material deemed inappropriate or not in the best interest of the 
WIAA.”). 
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PFOF, ¶ 31.  This undefined but plainly content-based speech regulation violates the vagueness 

doctrine. 

The WIAA attempted to correct this deficiency by defining “live or real-time play-by-

play” in the 2009-10 Media Guide, after it commenced this action, but it did not cure the 

problem: 

A live or real-time play-by-play is defined as transmitting a live 
(while the event/game is in progress from beginning to conclusion) 
written, audio or video description (identifying competitors with 
descriptions or results of game action) of all or a significant 
number of plays/events occurring sequentially during a 
game/event. 

PFOF, ¶ 33.  While this definition is an improvement over the 2008-09 Media Guide, it 

continues to grant WIAA administrators unbridled discretion to determine what constitutes “ a 

significant number of plays/events.”  The only way a speaker can safely avoid triggering a rights 

fee under this indefinite standard is to avoid any contemporaneous description of two or more 

“plays/events occurring sequentially during a game/event.”  See PFOF, ¶ 50.  The regulation 

remains unconstitutionally vague. 

C. The WIAA’s Assertion of Unbridled Discretion to Regulate Internet 
Streaming Violates the First Amendment. 

There is no better evidence of the WIAA’s assertion of unbridled discretion to regulate 

speech on public property than its claim to own “the rights to transmit, upload, stream or display 

content live during WIAA events and . . . to grant exclusive and non-exclusive rights or not to 

grant those rights on an event-by-event basis.”  PFOF, ¶ 20.  Indeed, the WIAA’s claim of 

outright ownership of these rights is the epitome of unbridled discretion.  The most egregious 

example, and one of particular concern to defendants however, is the WIAA’s contractual 
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delegation to WWWY of absolute control over the use of Internet streaming at tournament 

events: 

Production and distribution rights include, and are not limited 
to, . . . content streaming through any platform and/or physical 
media.  All permissions granted, policies enforced and fees 
required will be at the sole discretion of the rights holder.  Detailed 
information regarding policies and fees are [sic] available upon 
request from When We Were Young Productions (608) 849-3200 
ext. 225. 

PFOF, ¶ 24 (2008-09 Media Guide).  This policy was modified in the 2009-10 Media Guide to 

state that “[a]ll permissions granted, policies enforced and fees required will be at the sole 

discretion of the WIAA and the rights holder.”  PFOF, ¶ 23 (emphasis added).  This change does 

not alter the constitutional analysis, however, because the First Amendment prohibits the WIAA 

from exercising or delegating unbridled discretion over speech at tournament events. 

The WIAA has effectively granted WWWY a ten-year franchise, and absolute control, 

over Internet streaming of most tournament events.  (See PFOF, ¶ 23, 54, 55).  When the 

Milwaukee Journal Sentinel inquired about WWWY’s streaming policies, it was told the fee was 

$250 for a single-camera production and $1,500 for multi-camera.  PFOF, ¶ 72.  In addition, 

WWWY requires surrender of all rights to market the newspaper’s recording of the game, while 

offering to remit 20% of any revenue it earns from sales.  PFOF, ¶ 72.  Nothing in WWWY’s 

contract with the WIAA or the Media Guide, however, prevented WWWY charging $750 or 

$5,000 for permission to stream a game, or required it to remit even the 20 percent of revenue 

that WWWY offered from sales of a newspaper’s own work product.  Rather, WWWY claims 

“sole discretion” (now in conjunction with WIAA) over “[a]ll permissions granted, policies 

enforced and fees required.”  PFOF, ¶¶ 23, 24.  It is difficult to conceive a broader grant of 

discretion. 
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The Supreme Court has “consistently condemned licensing systems which vest in an 

administrative official discretion to grant or withhold a permit [based] upon broad criteria 

unrelated to proper regulation of public places.”  Shuttlesworth, 394 U.S. at 153 (invalidating 

ordinance granting city commissioner power to deny a parade permit to protect “public welfare, 

peace, safety, health, decency, good order, morals or convenience.”  394 U.S. at 149).  Here, the 

WIAA has granted a private company, WWWY, sole discretion to grant or deny permission to 

stream tournament events without any criteria whatsoever, leaving no doubt that, like the 

Birmingham ordinance at issue in Shuttlesworth, the WIAA’s Internet streaming policy is 

unconstitutional: 

This ordinance as it was written, therefore, fell squarely within the 
ambit of the many decisions of this [c]ourt over the last 30 years, 
holding that a law subjecting the exercise of First Amendment 
freedoms to the prior restraint of a license, without narrow, 
objective, and definite standards to guide the licensing authority, is 
unconstitutional. 

Id. at 150-51, citing Staub v. City of Baxley, 355 U.S. 313, 322 (1958) (“It is settled by a long 

line of recent decisions of this [c]ourt that an ordinance which, like this one, makes the peaceful 

enjoyment of freedoms which the Constitution guarantees contingent upon the uncontrolled will 

of an official . . . is an unconstitutional censorship or prior restraint upon the enjoyment of those 

freedoms.”).   

The WIAA cannot deny that its policy grants WWWY unbridled discretion to determine 

whether to allow competing media companies, like defendants, to use Internet streaming in 

reporting tournament events.  Unbridled discretion exists where “it simply cannot be said that 

there are any narrowly drawn, reasonable and definite standards guiding the hand” of the 

policy’s administrator.  Forsyth County v. Nationalist Movement, 505 U.S. 123, 132-33 (1992) 

(citations and interior quotation omitted) (invalidating ordinance granting county administrator 
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discretion, up to $1,000, over the fee required for parade permits).  The precise dangers the court 

decried in the Forsyth County ordinance are inherent in the WIAA’s Internet streaming policy: 

The decision how much to charge for police protection or 
administrative time—or even whether to charge at all—is left to 
the whim of the administrator.  There are no articulated standards 
either in the ordinance or in the county’s established practice.  The 
administrator is not required to rely on any objective factors.  He 
need not provide any explanation for his decision, and that 
decision is unreviewable.  Nothing in the law or its application 
prevents the official from encouraging some views and 
discouraging others through the arbitrary application of fees.  The 
First Amendment prohibits the vesting of such unbridled discretion 
in a government official. 

Id. at 133.  And it is no defense to claim that WWWY has not abused its unbridled delegated 

discretion over Internet streaming.  “[T]he success of a facial challenge on the grounds that an 

ordinance delegates overly broad discretion to the decisionmaker rests not on whether the 

administrator has exercised his discretion in a content-based manner, but whether there is 

anything in the ordinance preventing him from doing so.”  Id. at 133 n.10.  Here, there plainly is 

nothing in the WIAA Internet streaming policies to prevent WWWY from exercising its 

“discretion in a content-based manner.”  Id. 

The court’s reasoning in Lakewood, invalidating an ordinance that provided unbridled 

discretion over permits to place newsracks in that Ohio city, resonates in this case: 

[A] law or policy permitting communication in a certain manner 
for some but not for others raises the specter of content and 
viewpoint censorship.  This danger is at its zenith when the 
determination of who may speak and who may not is left to the 
unbridled discretion of a government official.  As demonstrated 
above, we have often and uniformly held that such statutes or 
policies impose censorship on the public or the press, and hence 
are unconstitutional, because without standards governing the 
exercise of discretion, a government official may decide who may 
speak and who may not based upon the content of the speech or 
viewpoint of the speaker.  Therefore, even if the government may 
constitutionally impose content-neutral prohibitions on a particular 
manner of speech, it may not condition that speech on obtaining a 
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license or permit from a government official in that official’s 
boundless discretion. 

Lakewood, 486 U.S. at 763-64 (citations omitted).  This is precisely what the WIAA has done—

authorized Internet streaming of tournament events by WWWY—but not by others without 

WWWY’s permission and without any objective standards or guidance.  Worse, the WIAA 

policy delegates to a competing media company the unilateral and unbridled discretion to permit, 

on whatever terms its chooses, or deny others the opportunity to use this reporting technology.  

The injury is far greater than that which so concerned the Court in Lakewood, moreover, since 

newspaper publishers denied permits there had other means besides newsracks to reach their 

intended audience.  The WIAA’s policy improperly grants WWWY unbridled discretion to 

decide who can reach the vast potential Internet audience for public tournament event coverage 

and under what terms.   

D. The WIAA’s Rights Fees Violate the First Amendment. 

The First Amendment prohibits selective taxation of the news media:   

[D]ifferential taxation of First Amendment speakers is 
constitutionally suspect when it threatens to suppress the 
expression of particular ideas or viewpoints.  Absent a compelling 
justification, the government may not exercise its taxing power to 
single out the press. 

Leathers v. Medlock, 499 U.S. 439, 447 (1991).  The WIAA has no compelling justification for 

the differential fees it charges media companies for the opportunity to stream their coverage of 

tournament events over the Internet. 

WWWY must pay the WIAA a fee for streaming only if it earns revenue sufficient to 

cover all of its “business related expenses to produce the tournament or event,” after which 

WWWY must share equally with the WIAA any profits on the production.  PFOF, ¶ 57.  Any 

other media company must purchase a license to stream an event without regard to whether or 
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not it earns any revenue at all from the production, much less covers all of its costs.  PFOF, ¶¶ 

69, 72.  This differential payment structure threatens the expression of the particular ideas or 

viewpoints of any media company that lacks the financial resources to pay “rights” fees or 

refuses to surrender the copyright in its work product to WWWY. 

Eliminating the favored treatment the WIAA affords WWWY on rights fees will not cure 

the First Amendment violation, however, because a state actor “may not impose a[ny] charge for 

the enjoyment of a right granted by the Federal Constitution.”  Murdock v. Pennsylvania, 319 

U.S. 105, 113 (1943).  The Supreme Court strongly condemned in Murdock the use of what it 

called “a license tax—a flat tax imposed on the exercise of a privilege granted by the Bill of 

Rights.”  Id.  The Court explained in a similar case the following term how a license tax 

functions as a prior restraint: 

The exaction of a tax as a condition to the exercise of the great 
liberties guaranteed by the First Amendment is as obnoxious as the 
imposition of a censorship or a previous restraint.  For, to repeat, 
“the power to tax the exercise of a privilege is the power to control 
or suppress its enjoyment.” 

Follett v. McCormick, 321 U.S. 573, 577 (1944) (citations omitted, quoting Murdock, 319 U.S. at 

112).  The WIAA’s rights fees also function as a prior restraint of speech, and they are 

presumptively unconstitutional, because they condition the right to cover public tournament 

events by audio or video transmission upon the payment of a flat license tax. 

These two fundamental decisions, Murdock and Follett, invalidated taxes imposed on 

door-to-door sellers of religious literature.  The principles the Court applied, however, are not 

limited to the free exercise clause of the First Amendment.  The Court made that clear in both 

cases by relying on Grosjean v. American Press Co., 297 U.S. 233 (1936), in which it traced the 

origins of the constitutional guarantee of a free press to the British government’s taxation of 

newspapers: 
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[T]hese taxes constituted one of the factors that aroused the 
American colonists to protest against taxation for the purposes of 
the home government; and . . . the revolution really began when, in 
1765, [the British] government sent stamps for newspaper duties to 
the American colonies. 

297 U.S. at 246.  Based on this history, and the First Amendment’s abhorrence of prior restraints, 

the Court struck down a differential tax that Louisiana had imposed only on newspapers with 

high circulation.  Id. at 249-51.  

The First Amendment does not prohibit, however, the imposition of “a tax of general 

applicability” on either newspapers or preachers as businesses, or consumers, or sellers.  

Leathers, 499 U.S. at 447.  The Court explained the distinction in Jimmy Swaggart Ministries v. 

Board of Equalization, 493 U.S. 378, 389 (1990):   

Murdock and Follett . . . apply only where a flat license tax 
operates as a prior restraint on the free exercise of religious beliefs.  
As such, Murdock and Follett plainly do not support appellant’s 
free exercise claim.  California’s generally applicable sales and use 
tax is not a flat tax. . . . 

The Court had previously made the same point concerning taxes on newspapers: 

By imposing the tax as a condition of engaging in protected 
activity, the defendants in [Murdock and Follett] imposed a form 
of prior restraint on speech, rendering the tax highly susceptible to 
constitutional challenge.  In that regard, the cases cited by Star 
Tribune do not resemble a generally applicable sales tax.  Indeed, 
our cases have consistently recognized that nondiscriminatory 
taxes on the receipts or income of newspapers would be 
permissible. 

Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575, 587 n.9 (1983) 

(rejecting argument that a generally applicable sales tax would be unconstitutional). 

The WIAA’s rights fees bear all the attributes of the flat license taxes ruled 

unconstitutional in Murdock and Follett.  The rights fees are applied only to the media and are 
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not incident to a tax of general applicability.  More significantly, moreover, the rights fees 

“operate[] as prior restraints of constitutionally protected conduct: 

‘In all of these cases [in which license taxes have been invalidated] 
the issuance of the permit or license is dependent on the payment 
of a license tax.  And the license tax is fixed in amount and 
unrelated to the scope of the activities of petitioners or to their 
realized revenues.  It is not a nominal fee imposed as a regulatory 
measure to defray the expenses of policing the activities in 
question.  It is in no way apportioned.  It is a flat license tax levied 
and collected as a condition to the pursuit of activities whose 
enjoyment is guaranteed by the First Amendment.  Accordingly, it 
restrains in advance those constitutional liberties of press and 
religion and inevitably tends to suppress their exercise.  That is 
almost uniformly recognized as the inherent vice and evil of this 
flat license tax.’” 

Swaggart, 493 U.S. at 387, quoting Murdock, 319 U.S. at 113-14 (bracketed language and 

emphasis by Swaggart Court).  The WIAA’s rights fees for Internet streaming are no different—

they are fixed in an amount that bears no relationship to the revenue, if any, a media company 

earns from the production; they are intended to raise revenue, not to defray any costs associated 

with policing the activity; and they operate as a prior restraint of constitutionally protected 

conduct.  Accordingly, the WIAA’s rights fees violate the First Amendment. 

II. THE WIAA’S EXCLUSIVE-RIGHTS POLICIES VIOLATE THE FIRST 
AND FOURTEENTH AMENDMENTS. 

The preferential treatment the WIAA grants by contract and policy to certain media 

companies violates the Constitution’s guarantees of free speech and equal protection.  Having 

opened public tournament events to coverage by the media, as it must, the WIAA cannot play 

favorites.  “The Constitution . . .  assure[s] the public and the press equal access once 

government has opened its doors.”  Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978) (Stewart, J., 

concurring).  This Court should find that the WIAA’s sale of preferential rights to report on high 
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school tournament events violates the First and Fourteenth Amendments under any standard of 

review.   

A. The WIAA Cannot Exclude Defendants From the Designated Public 
Forum it Created for Media Coverage of Tournament Events. 

It is well established and undisputed that “the government need not permit all forms of 

speech on property that it owns and controls.”  Int’l Soc’y for Krishna Consciousness v. Lee, 505 

U.S. 672, 678 (1992).  Rather, “[t]he existence of a right of access to public property and the 

standard by which limitations upon such a right must be evaluated differ depending on the 

character of the property at issue.”  Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 

37, 44 (1983).  Accordingly, the Supreme Court “has adopted a forum analysis as a means of 

determining when the Government’s interest in limiting the use of its property to its intended 

purpose outweighs the interest of those wishing to use the property for other purposes.”  

Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 800 (1985).   

The first category is the traditional public forum—“places which by long tradition or by 

government fiat have been devoted to assembly and debate,” such as streets and parks.  Perry, 

460 U.S. at 45.  In a traditional public forum, “the rights of the State to limit expressive activity 

are sharply circumscribed”; the state may only enact content-neutral “time, place, and manner” 

restrictions or content-based rules that are “necessary to serve a compelling state interest” and 

have been “narrowly drawn to achieve that end.”  Id. 

At the other end of the spectrum is the nonpublic forum, which describes “[p]ublic 

property which is not by tradition or designation a forum for public communication.”  Id. at 46.  

The government may allow some to speak in a nonpublic forum, but only if its “selective access” 

policies are governed by “individual, non-ministerial judgments.”  Ark. Educ. Television 

Comm’n v. Forbes, 523 U.S. 666, 680 (1998) (“AETC”); see also Cornelius, 473 U.S. at 804.  
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Under this standard, the government may “reserve the [nonpublic] forum for its intended 

purposes, communicative or otherwise, as long as the regulation on speech is reasonable and not 

an effort to suppress expression merely because public officials oppose the speaker’s view.”  

Perry, 460 U.S. at 46.   

The designated public forum lies in between—it is a hybrid of—the other two forums.  

This type of forum is “created by government designation of a place or channel of 

communication for use by the public at large for assembly and speech, for use by certain 

speakers, or for the discussion of certain subjects.”  Cornelius, 473 U.S. at 802.   

We have held that a government entity may create “a designated 
public forum” if government property that has not traditionally 
been regarded as a public forum is intentionally opened up for that 
purpose.  See Cornelius, 473 U.S. at 802.  Government restrictions 
on speech in a designated public forum are subject to the same 
strict scrutiny as restrictions in a traditional public forum.  Id., at 
800. 

Pleasant Grove City v. Summum, 129 S. Ct. 1125, 1132 (2009); see also AETC, 523 U.S. at 677 

(“If the government excludes a speaker who falls within the class to which a designated public 

forum is made generally available, its action is subject to strict scrutiny.”).  This Court should 

find that the WIAA intentionally created a designated public forum for journalists at tournament 

venues, by opening them generally to the media for coverage of the events. 

The WIAA has not denied, and it cannot, the allegation in defendants’ counterclaim that 

high school tournament events “are open generally to the public and the news media, whether 

they are held at a participating school’s facility or one leased by the WIAA.”  Defendants’ 

Answer, Defenses and Counterclaim (Dkt. #2), ¶ 20.3  The Media Guide confirms that 

tournament venues are open generally to the public including the media by authorizing any 

                                                 
3 In its response to this allegation, the WIAA “states that WIAA-Sponsored Tournament events are open to the 
media, subject to WIAA’s media policies.”  Answer to Defendants’ Counterclaims (Dkt. #5), ¶ 20.  This non-denial 
of the allegation has the same effect as an unequivocal admission under Fed. R. Civ. P. 8(b)(6).   
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“legitimate news gathering media representatives” to request credentials for “covering and 

reporting from WIAA-sponsored tournaments.”  PFOF, ¶ 87.  That the WIAA further restricts 

the number of credentials a media company may receive (see PFOF, ¶ 18), and the reporting 

methods of those issued credentials (see PFOF, ¶¶ 17, 19), does not diminish the fact that its 

media policies authorize “general access for a class of speakers.”  AETC, 523 U.S. at 679. 

The WIAA’s exclusive-rights policies for favored media companies like WWWY cannot 

survive the strict scrutiny applicable to any attempt to control access to a designated public 

forum.  The WIAA’s contract giving WWWY absolute control over Internet streaming of most 

tournament events is neither “necessary to serve a compelling state interest” nor “narrowly 

drawn to achieve that end.”  Perry, 460 U.S. at 45.  It appears to principally serve to raise 

revenue for the WIAA, which is not a compelling state interest in this context, and it is written so 

broadly that WWWY enjoys unbridled discretion over the entire means of communication.  The 

Constitution simply does not authorize a state actor to ration and sell First Amendment 

freedoms—for any purpose let alone to raise revenue. 

The WIAA’s further restrictions on journalists, like the credentials it requires for access 

to specific locations for reporting at tournament events, are constitutional only to the extent they 

qualify as reasonable time, place and manner regulations.  See Cornelius, 473 U.S. at 800; Perry, 

460 U.S. at 46.  And where those restrictions apply equally, uniformly and reasonably to all 

“legitimate news gathering representatives,” PFOF, ¶ 87, they probably do qualify: 

[E]ven in a [traditional or designated] public forum the 
government may impose reasonable restrictions on the time, place, 
or manner of protected speech, provided the restrictions are 
justified without reference to the content of the regulated speech, 
that they are narrowly tailored to serve a significant governmental 
interest, and that they leave open ample alternative channels for 
communication of the information. 

Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (citation omitted). 
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The preferential and exclusive right to stream tournament events that the WIAA has 

granted to one company, WWWY, by contrast, cannot be justified as a time, place and manner 

restriction because it does not apply “evenhandedly to all” who wish to use that reporting 

method.  Heffron v. Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 649 (1981); see 

also Perry, 460 U.S. at 55 (“When speakers and subjects are similarly situated, the state may not 

pick and choose.”).  Exclusive media rights are unconstitutional in a designated public forum. 

B. The WIAA’s Exclusive-Rights Policies Violate the First Amendment 
Even if Tournament Venues are not Public Forums. 

A state actor has some authority to limit speech in a nonpublic forum consistent with the 

First Amendment.  In addition to the ability to enact content-neutral time, place and manner 

restrictions, the government may also “reserve the [nonpublic] forum for its intended purposes, 

communicative or otherwise, as long as the regulation on speech is reasonable and not an effort 

to suppress expression merely because public officials oppose the speaker’s view.”  Perry, 460 

U.S. at 46.  The WIAA’s exclusive-rights speech policies, on their face, fail even this lower 

standard for nonpublic forums.   

The WIAA’s exclusive streaming-rights contract with WWWY is not reasonable because 

allowing others to use this reporting method is not incompatible with the forum’s purpose. 

Implicit in the concept of the nonpublic forum is the right to make 
distinctions in access on the basis of subject matter and speaker 
identity.  These distinctions may be impermissible in a [traditional 
or designated] public forum but are inherent and inescapable in the 
process of limiting a nonpublic forum to activities compatible with 
the intended purpose of the property.  The touchstone for 
evaluating these distinctions is whether they are reasonable in 
light of the purpose which the forum at issue serves.   

Id. at 49 (emphasis added).  The Media Guide confirms that equal access to cover tournament 

events, using a variety of reporting technologies, is perfectly “compatible with the intended 

purpose of the property” and consistent with “the purpose which the forum at issue serves.”  Id.  
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Accordingly, the exclusive rights the WIAA has granted to WWWY are unreasonable and 

unconstitutional even if tournament venues are nonpublic forums, which they are not.   

The WIAA’s exclusive media-rights policies also violate the requirement to ensure 

viewpoint neutrality, which applies even in a nonpublic forum.   

Although the Supreme Court has not yet had occasion to 
apply the unbridled discretion doctrine outside the context of a 
traditional public forum, the dangers posed by unbridled 
discretion—particularly the ability to hide unconstitutional 
viewpoint discrimination—are just as present in other forums.  
Thus, there is broad agreement that, even in limited public and 
nonpublic forums, investing governmental officials with boundless 
discretion over access to the forum violates the First Amendment.  
See, e.g., Atlanta Journal & Constitution v. City of Atlanta Dep’t of 
Aviation, 322 F.3d 1298, 1306-07, 1310-11 (11th Cir. 2003); 
DeBoer v. Village of Oak Park, 267 F.3d 558, 572-74 (7th Cir. 
2001); Lewis v. Wilson, 253 F.3d 1077, 1079-80 (8th Cir. 2001); 
Summum v. Callaghan, 130 F.3d 906, 919-20 (10th Cir. 1997); 
Sentinel Communications Co. v. Watts, 936 F.2d 1189, 1200 n.11 
(11th Cir. 1991).  See also, Southworth v. Bd. of Regents, 307 F.3d 
566, 575-80 (7th Cir. 2002) (holding that unbridled discretion 
inquiry is a component of viewpoint discrimination analysis, which 
applies in all forums). 

Child Evangelism Fellowship of Md., Inc. v. Montgomery County Public Schools, 457 F.3d 376, 

386-87 (4th Cir. 2006).  The unlimited authority the WIAA granted WWWY over Internet 

streaming is not allowed even in a nonpublic forum because “the prohibition against unbridled 

discretion is a component of the viewpoint-neutrality requirement.”  Southworth v. Bd. of 

Regents, 307 F.3d 566, 579 (7th Cir. 2002).   

1. Equal access for Internet streaming is consistent with the 
forum’s purpose. 

The Supreme Court in Perry denied a First Amendment challenge to a school district’s 

“exclusive-access policy” that authorized its employees’ exclusive bargaining representative, but 

not rival unions, to use the district’s internal “mailboxes and school mail system.”  Perry, 460 

U.S. at 41.  The Supreme Court ruled, 5-4, that the school district had not created a designated 
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public forum by opening its mail system to the incumbent union and found its exclusive access 

policy reasonable because of that union’s bargaining responsibilities.  Rejecting the dissenters’ 

position that exclusivity amounted to viewpoint discrimination, the majority said “[w]e believe it 

is more accurate to characterize the access policy as based on the status of the respective unions 

rather than their views” and upheld the policy.  Id. at 49 (emphasis in original).   

[W]hen government property is not dedicated to open 
communication the government may—without further 
justification—restrict use to those who participate in the forum’s 
official business. 

Id. at 53.  The WIAA and WWWY can find no support for their exclusive-rights deal in this 

decision.   

The Media Guide itself demonstrates that equal access to cover tournament events is 

“compatible with the intended purpose of the property.”  Id. at 49.  Radio broadcasters in any 

number are invited to report on tournament events, at the more reasonable price of $50 for 

regional and sectional contests, and $100 for finals, subject only to the same time, place and 

manner restrictions the WIAA places on all credentialed journalists.  PFOF, ¶ 27.  Requiring the 

same, equal access for those who seek to report the events over the Internet is entirely consistent 

with “the purpose which the forum at issue serves.”  Perry, 460 U.S. at 49. 

The purpose of the forum at issue is to enable the reporting of public high school 

tournament events to the public.  The exclusive streaming rights the WIAA has granted to 

WWWY actually undermine that purpose by depriving the public of the opportunity to view 

events produced by the defendants and others who find WWWY’s conditions on such reporting 

unacceptable.  Unlike the incumbent union in Perry, moreover, WWWY does not “participate in 

the forum’s official business” in any manner that would justify special treatment, much less 

exclusivity.  Id at 53.  The WIAA’s exclusive streaming-rights policy is unreasonable because it 
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is not justified by any “legitimate interest in preserving the property for the use to which it is 

lawfully dedicated.”  Id. at 51-52 (citation and internal quotations omitted).   

Tournament competitions are public events, staged primarily on public property, 

involving primarily public school athletes and supported primarily by public funds.  See PFOF, 

¶¶ 9, 91.  The events are open generally to members of the public, on equal terms, who enjoy 

watching athletic contests.  They are part of the very fabric of high school education.   

More than bricks and mortar do a school make.  Athletics 
are essential to the whole person and enhance the school 
experience of all students, even those who sit and cheer, as did I 
when I was a student. 

Thomas Moore High School v. Burmaster, 2005 WI App 204, ¶ 25, 287 Wis. 2d 220, 704 

N.W.2d 349 (Fine, J., dissenting).  It is unreasonable for the WIAA to deny the newspapers and 

others who wish to report tournament events by Internet streaming the opportunity to do so on 

equal terms with WWWY.   

2. The WIAA’s exclusive-rights policies violate viewpoint 
neutrality. 

The WIAA’s contract with WWWY lacks any safeguards to ensure viewpoint neutrality 

in the exercise of its authority over Internet streaming at tournament events.  The WIAA’s 2008-

09 Media Guide confirms WWWY’s unbridled discretion: 

Production and distribution rights include, and are not limited to 
. . . content streaming through any platform and/or physical media.  
All permissions granted, policies enforced and fees required will 
be at the sole discretion of the rights holder.  Detailed information 
regarding policies and fees are available upon request from When 
We Were Young Productions (608) 849-3200 ext. 225. 

PFOF, ¶ 24.  This broad grant of authority to WWWY would be invalid even if the WIAA’s 

exclusive-rights policies were otherwise reasonable, because the unbridled discretion doctrine 

applies even in a nonpublic forum.  See Child Evangelism Fellowship, 457 F.3d at 386.  The 
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First Amendment does not allow the WIAA to exercise unbridled discretion over Internet 

streaming, without regard to the type of forum at issue, so it surely cannot delegate that power to 

WWWY by contract. 

The WIAA’s contract with WWWY violates the First Amendment because nothing in it 

“prohibits viewpoint discrimination, requires viewpoint neutrality, or prevents exclusion” of 

those who seek WWWY’s permission to stream a tournament event based on viewpoint.  Id. at 

388.  But merely adopting the “narrow, objective and definite standards” the First Amendment 

requires to guide WWWY’s exercise of its discretion over streaming permits would not cure the 

constitutional deficiency.  Shuttlesworth, 394 U.S. at 151.  Quite the contrary, the WIAA’s 

policy of granting a private company an exclusive franchise over a means of communication at 

government-sponsored public events itself violates the viewpoint-neutrality requirement. 

The WIAA in 2005 granted WWWY a ten-year franchise over Internet streaming of 

tournament events in a no-bid contract.  PFOF, ¶ 54.  WWWY has since built a substantial 

business around this exclusive-rights contract, generating revenue principally by selling permits 

allowing other media companies to stream tournament events and then selling the licensees’ 

recordings of the events through the website, wiaa.tv, rather than by producing events on its own.  

See PFOF, ¶¶ 59, 61.  It appears that WWWY’s tournament streaming business is at least 

somewhat profitable, having generated enough revenue to require a $60,000 payment from 

WWWY to WIAA in 2008.  See PFOF, ¶ 79.  This cozy symbiotic relationship is inconsistent 

with viewpoint neutrality because it invites the very kind of “self-censorship” that underpins the 

unbridled discretion doctrine.  Lakewood, 486 U.S. at 757.   

WWWY has a strong financial incentive to please the WIAA in hopes of winning another 

ten-year, no-bid contract to control Internet streaming of tournament events when the current 
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agreement expires in 2015.  Although renewal comes less frequently for WWWY than did the 

annual newsrack permit requirement at issue in Lakewood, the Court’s concern for self-

censorship still applies. 

It is not difficult to visualize a newspaper that relies to a substantial 
degree on single issue sales feeling significant pressure to endorse 
the incumbent mayor in an upcoming election, or to refrain from 
criticizing him, in order to receive a favorable and speedy 
disposition on its [newsrack] permit application.   

Id. at 757-58.  Here, the risk of self-censorship is far stronger because the stakes are even 

higher—the contract term is ten years and the prize is exclusivity over an entire means of 

communication, creating a far more substantial temptation for WWWY to please the WIAA by 

its reporting of tournament events than any newspaper had in Lakewood. 

Exclusivity is inconsistent with the neutrality requirement applicable in any public forum.  

The Supreme Court has repeatedly ruled that access to public property and events for speech 

activities must be allocated according to objective and neutral standards.  Whether addressing 

access to public places in Shuttlesworth and Forsyth, or to the means of distribution or channel 

of communication in Lakewood and Cornelius, the Court has repeatedly held that the 

Constitution requires neutrality—ensured by definite and objective standards—as the touchstone 

of valid speech restrictions.  The WIAA’s preferential treatment of WWWY, by contrast, 

violates these fundamental First Amendment principles. 

When speakers and subjects are similarly situated, the state may 
not pick and choose.   

Perry, 460 U.S. at 55.  First, WIAA has picked and chosen WWWY for favored treatment and, 

second, it then delegated to WWWY the power to pick and choose licensees.  The First 

Amendment guarantees the newspapers equal access to report tournament events by Internet 
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streaming on the same terms and conditions that the WIAA applies to any other media company, 

including WWWY. 

C. The WIAA’s Exclusive-Rights Policies are not Reasonably Related to 
Any Legitimate Governmental Interest. 

The Equal Protection Clause ensures that similarly situated parties will receive equal 

treatment.  Claims asserting both free speech and equal protection violations are generally 

decided on First Amendment principles.  See, e.g., Perry, 460 U.S. at 44-53 (deciding claim of 

unequal access to teachers’ mailboxes on First Amendment grounds).  Only if the court fails to 

find a First Amendment violation, will the court proceed to analyze the case under a lower 

rational basis standard.  See id. at 54.  The WIAA’s policies violate the defendants’ First 

Amendment rights, but even if they did not, the policies are so egregious they cannot be justified 

even under equal protection’s rational basis standard. 

Under the rational basis test, a statutory classification will be upheld against an equal 

protection challenge if there is “any reasonably conceivable state of facts that could provide a 

rational basis for the classification.”  FCC v. Beach Communications, 508 U.S. 307, 313 (1993).  

The inquiry into what “reasonably conceivable state of facts” justify the classification is not an 

idle exercise.  As the Supreme Court has explained: 

By requiring that the classification bear a rational relationship to an 
independent and legitimate legislative end, we ensure that the 
classifications are not drawn for the purpose of disadvantaging the 
group burdened by the law.  See Ry. Ret. Bd. v. Fritz, 449 U.S. 
166, 181 (1980) (Stevens, J. concurring) (“If the adverse impact on 
the disfavored class is an apparent aim of the legislature, its 
impartiality would be suspect.”).   

Romer v. Evans, 517 U.S. 620, 633 (1996).  In a case such as this one, the Court must ensure that 

WIAA’s contract is not in its essence “an invidious and discriminatory design to favor one 
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individual over another.”  Foto USA v. Bd. of Regents, 141 F.3d 1032, 1037 (11th Cir. 1998) 

(citation omitted). 

The opportunities to cover official news sources must be the same 
for all accredited news gatherers….  All representatives of news 
organizations must not only be given equal access, but within 
reasonable limits, access with equal convenience to official news 
sources.   

Westinghouse Broad. Co. v. Dukakis, 409 F. Supp. 895, 896 (D. Mass. 1976); see also Am. 

Broad. Cos. v. Cuomo, 570 F.2d 1080, 1083 (2d Cir. 1977) (“We think that once there is a public 

function, public comment, and participation by some of the media, the First Amendment requires 

equal access to all of the media or the rights of the First Amendment would no longer be 

tenable.”) (emphasis added).  The WIAA’s policies violate these fundamental principles. 

The WIAA granted WWWY “the exclusive right to produce, sell, and distribute all 

WIAA tournament series and championship events for all WIAA sports with the exception of 

existing contracts as of the date of this contract.”  PFOF, ¶ 54.  By its terms, and given the 

preexisting contracts at the time the contract was executed, WWWY has exclusive Internet 

streaming rights for all WIAA tournament events except Football State Finals, the Boys and 

Girls Basketball State Tournament, and Boys and Girls Hockey State Finals.  PFOF, ¶ 55. 

The WIAA did not select WWWY as its exclusive partner through a bidding process and, 

in fact, WIAA took no affirmative steps whatsoever to seek out an internet streaming services 

provider: 

[The] WIAA did not specifically request a bid from Defendants; 
states that, on information and belief, at no time before or after the 
contract [with WWWY] was signed have Defendants or any other 
entity approached WIAA expressing an interest in providing 
internet transmission services to all 25 of WIAA-Sponsored 
Tournament events; and states that WWWY was the only entity to 
approach WIAA with an offer to provide services to all 25 WIAA-
Sponsored Tournaments. 
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Answer to Defs.’ Counterclaims (Dkt. #5), ¶ 38.  Significantly, WWWY does not itself stream or 

otherwise video-record all tournament events to which it claims exclusive rights nor is it obliged 

to under its contract with WIAA.  PFOF, ¶¶ 56, 61; see also PFOF, ¶ 75. 

The contract permits WWWY to meet its production “goals” by subcontracting out its 

video production rights to other media companies: 

American-HiFi/When We Were Young Productions will agree to 
produce directly or through an affiliate all WIAA tournament 
series and championship events.  Our production goals would be as 
follows for all sports: 

i. 100% of all state tournaments 
ii. 50% of all sectional events 
iii. 25% of all regional events 

PFOF, ¶¶ 56, 61; Answer to Defs.’ Counterclaims (Dkt. #5), ¶ 35 (“WIAA has authorized 

WWWY to charge fees for live or delayed video transmissions at certain WIAA-Sponsored 

Tournament events.”)  The irony is striking since it appears that some of the “affiliates” that now 

pay for the opportunity to help WWWY meet its contract goals were broadcasting WIAA 

tournament events without charge before the WIAA contracted the right to do so exclusively to 

WWWY.  See PFOF, ¶¶ 60, 61.   

Although the WIAA may want to argue that it has contracted for the purchase of a 

service—Internet streaming of tournament events—through an exclusive provider, it has actually 

done something quite different.  The WIAA has contracted to channel through a single entity, 

WWWY, the opportunity to use video-production technologies—including live and delayed 

Internet streaming—by any media company that does not have a pre-existing exclusive rights 

contract with the WIAA.  This contract violates equal protection because it is specifically 

designed to favor one media company over nearly all others.  See Foto USA 141 F.3d at 1037. 
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WIAA’s favoritism has negative repercussions for the disadvantaged media companies 

not to mention the public, its high schools, and its student athletes.  For example, whereas 

WWWY has a contractual right to recoup “all business related expenses to produce the 

tournament or event” before any payment is owed to the WIAA for the production, a licensee 

must pay the $250/$1500 licensing fee, in advance, whether or not it expects to recoup its 

production costs.  See PFOF, ¶¶ 57, 69, 72.  Likewise, a licensee receives only 20 percent of 

revenue from WWWY’s sale of its work product on DVDs, under WWWY’s stated policy, while 

WWWY can retain 60 percent of the revenue generated by those sales, after paying the 20 

percent due the WIAA on DVD sales under their contract.  PFOF, ¶¶ 57, 72. 

Without having entered into a bidding process, the WIAA has no basis for alleging that 

only an exclusive contract covering all video-production technologies will ensure “internet 

transmission services to all 25 of WIAA-Sponsored Tournament events.”  Answer to Defs.’ 

Counterclaims (Dkt. #5), ¶ 38; see Foto USA, 141 F.3d at 1036 n.10 (where a governmental 

agency cannot attract a photographer to attend all events, it may be appropriate to seek bids for 

an exclusive contract as an incentive).  Even if such were the case, WWWY’s contract is not a 

service contract: it does not purport to require WWWY to produce, on its own or through 

licensed affiliates, any tournament events.  See PFOF, ¶ 56.  The contract merely establishes 

goals in exchange for exclusivity.4  PFOF, ¶ 56. 

The use of a bidding process is significant.  Foto USA, 141 F.3d at 1036 n.10 (no equal 

protection violation for photographer who did not bid on right to be the exclusive photographer 

at graduations); Hubbard Broad., Inc. v. Metropolitan Sports Facilities Comm’n, 797 F.2d 552, 

                                                 
4 The WIAA also proffers that WWWY provides additional and “costly” services to the WIAA, including 
scoreboard video programming at some tournament events and web transmissions of mandatory WIAA sport rule 
meetings.  PFOF, ¶ 62.  The WIAA has not alleged, however, that it could not have obtained these services without 
entering into an exclusive contract covering all Internet streaming of tournament events. 
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556 (8th Cir. 1986) (no First Amendment violation for excluding non-bidder).  In the absence of 

such a process, WIAA’s self-serving rationalization that it needs exclusivity is without factual 

basis and, by definition, evidences an arbitrary and capricious decision. 

III. WIAA’S MEDIA POLICIES ARE INCONSISTENT WITH GANNETT’S 
COPYRIGHTS. 

Congress has secured broad protections to a copyright owner through the enumeration of 

certain exclusive ownership and control rights vested in the creator of original works of 

authorship fixed in a tangible medium, such as books, photographs, and audiovisual recordings.  

See, 17 U.S.C. §§ 102, 106.  These enumerated rights are the exclusive right to reproduce the 

work; to prepare derivative copies; to distribute the work, by sale or otherwise; to perform or 

display the work; or to authorize a third party to do any of the same.  17 U.S.C. § 106.  More 

generally stated, the copyright owner has the exclusive right to disseminate, and control the 

dissemination of, his or her work.  

Significantly, the Copyright Act preempts all state law relief for claims involving rights 

that are “equivalent” to the rights enumerated in the Act.  17 U.S.C. § 301; Mattel, Inc. v. Bryant, 

441 F. Supp. 2d 1081, 1092 (C.D. Cal. 2005), aff’d, 446 F.3d 1011 (9th Cir. 2006).  Because of 

this preemption, states cannot grant rights to any party that are equivalent to the exclusive rights 

Congress has vested in the copyright owner.  ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1453 

(7th Cir. 1996).  The Copyright Act’s preemptive force is broad and not amenable to arguments 

that Congress intended anything less than to preempt, absolutely, contrary state law:   

Congress, in extending copyright protection only to the broadcasts 
[of sporting events] and not to the underlying [sporting] events, 
intended that the latter be in the public domain.  Partial preemption 
turns that intent on its head by allowing state law to vest exclusive 
rights in material that Congress intended to be in the public domain 
and to make unlawful conduct that Congress intended to allow. 

NBA v. Motorola, Inc., 105 F.3d 841, 849 (2d Cir. 1997).   
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As a result, any rights the WIAA claims with respect to depictions, descriptions or 

images of public tournament events, or to control the creation and dissemination of such works, 

must be construed so that they do not infringe on any copyright owner’s exercise of his or her 

exclusive right to disseminate, and control the dissemination of, works protected by the 

Copyright Act. 

A. WIAA Neither Owns Depictions of WIAA Tournament Events, Nor 
Can it Unreasonably Prevent the Defendants From Creating Their 
Own Depictions of Such Events. 

Sporting events are within the scope of copyright.  Motorola, 105 F.3d at 848-49.  In 

contrast to recordings of those events, however, sporting events themselves receive no copyright 

protection.  Id.  In particular, the sponsor of such an event is not the author of the event within 

the meaning of copyright: 

[The NBA by this action] seeks to protect the NBA games 
themselves—the culmination of interaction of these NBA rules and 
coaches’ plays, the referees, the players, and perhaps even the 
announcers, members of the press, vendors, patrons, security 
guards, ticket takers, and the like who are present at the arena 
during an NBA game and whose interaction comprises an NBA 
game.   

I hold, however, that NBA games do not constitute “original works 
of authorship.” 

NBA v. Sports Team Analysis & Tracking Sys., 939 F. Supp. 1071, 1088 (S.D.N.Y. 1996), aff’d 

in part, vacated in part sub. nom.  NBA v. Motorola, Inc., 105 F.3d 841 (2d Cir. 1997).   

Sports events are not “authored” in any common sense of the word.  
There is, of course, at least at the professional level, considerable 
preparation for a game.  However, the preparation is as much an 
expression of hope or faith as a determination of what will actually 
happen.  Unlike movies, plays, television programs, or operas, 
athletic events are competitive and have no underlying script. 
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Motorola, 105 F.3d at 846.  Because sporting events are not authored, there is no single entity 

that is entitled to claim ownership of the copyright of an event—or the consequent right of 

ownership over images of the event the entity did not create.  Id. 

In the face of the broadly preemptive force of the Copyright Act, the declaration the 

WIAA sought in its original, state-law complaint—“ownership” rights in all images and 

depictions of tournament events—is untenable (indeed, frivolous) because the rights it claimed 

are “equivalent” to copyright protections.  See 17 U.S.C. § 301 (state law claims for “equivalent” 

rights are preempted); Mattel, 441 F. Supp. 2d at 1092-93 (establishing a two-part preemption 

test).  Rights are “equivalent” to rights vested in the copyright owner if they are: 

rights established by law – rights that restrict the option of persons 
who are strangers to the author.  Copyright law forbids duplication, 
public performance, and so on, unless the person wishing to copy 
or perform the work gets permission; silence means a ban on 
copying.  A copyright is a right against the world. 

ProCD, 86 F.3d at 1454 (emphasis in original).  This is precisely what the WIAA, a stranger to 

Gannett, initially sought to do: to restrict Gannett’s right to duplicate, publish, or otherwise 

distribute its written descriptions, photographs, Internet streams, play-by-play text accounts, and 

other media products depicting WIAA’s tournament events.  See PFOF, ¶ 2. 

The declaration the WIAA seeks in its amended complaint fares no better.  The WIAA 

asserts the right to operate high school sports like professional sports.  See, e.g., PFOF, ¶ 77.  It 

claims the right to require that members of the media, as a condition for access to public 

tournament events, relinquish their reporting and production rights: 

Indeed, in this regard… the WIAA’s interest in limiting internet 
transmissions of its games [is] much like Major League Baseball’s 
interest in prohibiting unauthorized use of the broadcast of its 
game without the advance written consent of Major League 
Baseball, which has itself entered into rights agreements related to 
that content. 
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PFOF, ¶ 77. 

The only way the WIAA would recognize the right of a person or 
entity to fix an image of a WIAA tournament event in a tangible 
medium is if that person or entity obtained permission from and 
paid the appropriate fees to the WIAA and its agents who own and 
control the right to manage and produce the tournaments that 
generate the images sought to be fixed.  As a condition of and in 
exchange for that permission, WIAA controls the ownership of the 
copyright.  Absent such permission, the WIAA does not recognize 
the rights of persons or entities to fix such images of WIAA 
tournament events in any tangible medium. 

PFOF, ¶ 78.  Because the WIAA is a state actor, however, it does not have the same right a 

private professional sports league may have to restrict and condition media access to the events it 

sponsors.  The professional model simply does not apply to high school sports. 

B. Gannett has not Surrendered Any of its Copyright Protections 
to the WIAA or to Any Other Party. 

An author may transfer to a third party the author’s copyright, any of the author’s 

exclusive rights, or a license to use the work for a given purpose and for a given time period.  

17 U.S.C. § 201(d).  Gannett has not done so for any of its works concerning WIAA-sponsored 

tournaments. 

All of Gannett’s media products that are fixed in a tangible medium are copyright-

protected.  17 U.S.C. § 201(a) (copyright vests in initial author); § 201(b) (works for hire: 

authorship vests in the employer for whom a work is prepared).  The subject matter of copyright 

protection extends to all: 

original works of authorship fixed in any tangible medium of 
expression, now known or later developed, from which they can be 
perceived, reproduced, or otherwise communicated, either directly 
or with the aid of a machine or device. 

17 U.S.C. § 102(a).  The threshold for “originality” is low and easily met for the tournament 

recordings the WIAA has challenged:  “Original, as the term is used in copyright, means only 
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that the work was independently created by the author.”  Feist Publ’ng, Inc. v. Rural Tel. Serv. 

Co., 499 U.S. 340, 345 (1991).  “Fixation,” in turn, is a term of art within copyright law: 

A work is “fixed” in a tangible medium of expression when its 
embodiment in a copy or phonorecord, by or under the authority of 
the author, is sufficiently permanent or stable to permit it to be 
perceived, reproduced, or otherwise communicated for a period of 
more than transitory duration.  A work consisting of sounds, 
images, or both, that are being transmitted, is “fixed” for purposes 
of this title if a fixation of the work is being made simultaneously 
with its transmission. 

17 U.S.C. § 101.   

Without doubt, all of Gannett’s coverage of tournament events—in particular, the 

Internet streams which it saves simultaneously with their transmission—is within the subject 

matter of copyright.  See, e.g., Motorola, 105 F.3d at 849 (broadcast of sports event fixed 

simultaneously with its transmission is within the scope of copyright protections); see 

Production Contractors, Inc. v. WGN Cont’l Broad. Co., 622 F. Supp. 1500, 1503 (N.D. Ill. 

1985) (each broadcaster of a live parade is entitled to copyright protection for its respective 

broadcast).  As a result, absent proof of a transfer of copyright or licensing of rights, Gannett 

alone has the exclusive rights to reproduce the work, prepare derivative copies, distribute the 

work, by sale or otherwise, perform or display the work and to authorize a third party to do any 

of the same.   

To execute a transfer of copyright, the copyright owner, or the owner’s agent, must 

execute a signed writing.  11 U.S.C. § 204(a).  “[T]he chief purpose of section 204(a), (like the 

Statute of Frauds), is to resolve disputes between copyright owners and transferees and to protect 

copyright holders from persons mistakenly or fraudulently claiming oral licenses or copyright 

ownership.”  Billy-Bob Teeth, Inc. v. Novelty, Inc., 329 F.3d 586, 592 (7th Cir. 2003), quoting 

Imperial Residential Design v. Palms Dev. Group, 70 F.3d 96, 99 (11th Cir. 1995).  Although no 
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magic words are necessary, the signed writing must demonstrate the parties’ intent to transfer the 

copyright.  See, e.g., Radio TV Espanola S.A. v. New World Entertainment, Ltd., 183 F.3d 922, 

927 (9th Cir. 1999) (a fax that fails to set forth the terms of a license agreement does not satisfy 

the requirement).   

Because the transfer is analyzed under principles of contract law, the party relying on the 

terms of the contract bears the burden of proof.  See id.  Significantly, the WIAA in its answer to 

the Defendants’ Counterclaim did not assert as an affirmative defense that the defendants, or 

Gannett in particular, have transferred to anyone their copyrights or licensed to anyone the right 

to control their work product. 

As a result, WIAA’s media policies and WWWY’s assertion of the right to market DVDs 

of Gannett’s own proprietary Internet streams, violate Gannett’s exclusive rights as the copyright 

owner of its work product.  For example, and contrary to the WIAA’s policies, Gannett’s video 

of Tournament Series action may be sold without written consent from the WIAA, Gannett may 

make commercial use of its own video, audio or textual play-by-play transmitted at a WIAA 

Tournament series event, and Gannett may use more than two minutes of any of its video for any 

purpose, including but not limited to on regularly scheduled news or sports broadcasts or on a 

Web page.  See PFOF, ¶¶ 16, 25, 26.  As a final example, Gannett may post copies of its Internet 

streams on its own websites without paying WWWY any fees or surrendering the right to sell its 

work product.  See PFOF, ¶¶ 69, 72. 

Congress has expressly determined that no state actor is permitted to coerce an author to 

surrender its copyrights through involuntary transfers: 

When an individual author’s ownership of a copyright, or of any of 
the exclusive rights under a copyright, has not previously been 
transferred voluntarily by that individual author, no action by any 
governmental body or other official or organization purporting to 
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seize, expropriate, transfer, or exercise rights of ownership with 
respect to the copyright, or any of the exclusive rights under a 
copyright, shall be given effect under this title, except as provided 
under title 11 [bankruptcy]. 

17 U.S.C. § 201(e).  Thus, in the absence of an actual and intentional transfer of copyright, the 

WIAA cannot limit Gannett’s publication or display of Internet streams of tournament events on 

its publications’ websites because publication decisions are an exclusive right vested in the 

copyright owner.  Yet, the WIAA, through its exclusive partner WWWY, has done precisely 

that: 

[I]t has been brought to my attention that your organization 
produced a WIAA tournament series event football game last 
evening between Appleton North and Green Bay Preble. 

… 

You may, or may not be aware that When We Were Young 
Productions holds the exclusive rights to these events and any full 
game production must be cleared through us and appropriate rights 
fees are charged.  The fees for a live or delayed single camera 
internet stream is $250/game.  For a multicamera event it is 
$1500/game. 

If you wish to keep this video on your site I will need you to remit 
the rights fee.  If not, the please remove this from your site. 

PFOF, ¶ 69.  This is coercion, pure and simple, because any member of the media who refuses to 

agree to WWWY’s demands faces the loss of credentials to cover future tournament events and 

concomitant loss of audience: 

WIAA reserves the right and sole discretion to revoke current and 
deny future credentials to any media organization in violation of 
any WIAA media polices, failure to pay rights fees or any other 
provisions of credentials.   

PFOF, ¶ 20. 

All permissions granted, policies enforced and fees required will 
be at the sole discretion of the WIAA and the rights holder. 

PFOF, ¶¶ 23, 83.  
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As the undisputed facts show, the Defendants are entitled to the declaration of rights they 

seek under copyright law: the WIAA has no ownership interest in tournament events, Gannett 

alone owns the copyrights, and the exclusive rights that flow from that ownership, in its work 

product.  Moreover, in granting the defendants’ declaration, the Court necessarily must also 

reject WIAA’s declaration that its media policies do not violate the defendants’ statutory rights.  

They do; those policies repeatedly assert the right to limit the defendants’ post-creation rights 

even though no defendant has transferred any of its copyrights to the WIAA or any of its 

exclusive media partners. 

CONCLUSION 

The WIAA seeks this Court’s affirmation of its application of the professional sports 

business model to high school athletic tournaments.  The WIAA claims the right to control 

speech about tournament events by granting exclusive rights and unbridled discretion to favored 

media companies, to censor that speech by threatening to revoke or deny future requests for the 

credentials it requires of the media to report on those events, and to raise revenue by charging 

rights fees for the opportunity to report from tournament venues using specified methods and 

technologies.  The Constitution permits none of this, however, because the WIAA is a state actor 

and the tournaments it sponsors are public events, staged on public property that is opened 

generally to the public and the media, and paid for with public funds. 

The WIAA’s position defies decades of Supreme Court precedent establishing the 

media’s right of equal access to report on public events, free of government control over content 

or methods.  Accordingly, the Court should enter judgment as requested in the defendants’ 

counterclaim, enjoining enforcement of the WIAA’s exclusive-rights media policies and 

declaring the defendants’ constitutional and statutory rights to report on tournament events 
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subject only to reasonable time, place and manner restrictions that are applied equally to all 

media companies. 

Dated this 22nd day of January, 2010. 

 
 

s/Robert J. Dreps 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

 
 
WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION and AMERICAN HI-FI, INC, 
 

Plaintiffs, 
 

 v. 
 
GANNETT CO., INC. and WISCONSIN 
NEWSPAPER ASSOCIATION, INC., 
 

Defendants. 
 

 
 
 
 
 
Case No.:  09-CV-155-SLC 

 
PROPOSED FINDINGS OF FACT IN SUPPORT OF  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ON THEIR COUNTERCLAIM 
 

 
Gannett Company, Inc. and Wisconsin Newspaper Association, Inc. (collectively, 

“Defendants”), by and through their counsel, Godfrey & Kahn, S.C., submit the following 

Proposed Findings of Fact in support of Defendants’ Motion for Summary Judgment on Their 

Counterclaim.   

Jurisdiction and Venue  

1. On December 5, 2008, Wisconsin Interscholastic Athletic Association (“WIAA”) 

filed a complaint in Portage County, Wisconsin that joined as plaintiffs American Hi-Fi, Inc. 

d/b/a When We Were Young Productions (“WWWY”) and other media companies that are no 

longer participating in this action.  See Notice of Removal by Defs. (Dkt. #1, Ex. A (Complaint, 

Case No. 08-CV-629 (Portage County Dec. 5, 2008)) (“Compl.”). 

2. In the Complaint, the WIAA sought a declaratory judgment that it held “ownership 

rights in any transmission, internet stream, photo, image, film, videotape, audiotape, writing, 
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drawing or other depiction or description of any game, game action, game information, or any 

commercial used of the same of an athletic event” sponsored by WIAA.  Compl. (Dkt. #1, Ex. A) 

at 5. 

3. The WIAA alleged that a newspaper owned by Gannett Company, Inc. (“Gannett”) 

violated the WIAA’s exclusive rights and ownership by live Internet streaming, without 

permission, a high school football game between Appleton North High School and Stevens Point 

Senior High School on November 8, 2008 in Portage County, Wisconsin.  Compl. (Dkt. #1, Ex. 

A), ¶ 14. 

4. On March 17, 2008, the Defendants removed the action to this court.  Notice of 

Removal by Defs. (Dkt. #1). 

5. On March 24, 2008, the Defendants answered the Complaint and additionally 

asserted counterclaims seeking declaratory and injunctive relief under 42 U.S.C. § 1983 and the 

Copyright Act, 17 U.S.C. §§ 101 et seq. based on the WIAA’s discriminatory policies.  

Defendants’ Answer, Defenses and Counterclaim (Dkt. #2), p. 17. 

6. On April 13, 2009, the WIAA and WWWY, collectively “Plaintiffs,” filed an 

amended complaint seeking a declaration that the WIAA controls the right to transmit WIAA-

sponsored tournament games over the Internet, that it has the right to grant exclusive and non-

exclusive licenses to transmit such games, that it may require licensing fees and compliance with 

the WIAA’s media policies as a condition of any license to transmit such games, and that the 

WIAA’s Internet transmission  policies do not violate the Defendants’ constitutional or statutory 

rights.  First Amended Complaint (Dkt. #7) (“Am. Compl.”), ¶ 37.  
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Parties 

7. The WIAA is a voluntary, unincorporated and nonprofit organization with its 

principal place of business at 5516 Vern Homes Drive, Stevens Point, Wisconsin 54482.  

Stipulation of Background Facts (Dkt. #26) (“Jt. Stip.”), ¶ 1. 

8. The WIAA is a state actor for the purposes of this litigation.  Limited Joint 

Stipulation of the Wisconsin Interscholastic Athletic Association, Gannett Co., Inc. and the 

Wisconsin Newspaper Association, Inc. (Dkt. #23). 

9. The WIAA organizes, develops, directs and controls high school interscholastic 

athletic programs and sponsors tournament series in WIAA recognized sports.  Jt. Stip. (Dkt. 

#26), ¶ 2; Am. Compl. (Dkt. #7), ¶ 16.  The WIAA has been organizing such programs since 

1896.  Am. Compl. (Dkt. #7), ¶ 16.  All Wisconsin public high schools, except for some public 

virtual and charter schools, are WIAA members.  Other WIAA members include private high 

schools, public and private middle schools, and specialty schools.  Jt. Stip. (Dkt. #26), ¶ 2; Am. 

Compl. (Dkt. #7), ¶¶ 4, 13. 

10. Plaintiff WWWY is a Wisconsin corporation with its principal place of business at 

501 Moravian Valley Road, Waunakee, Wisconsin 53597.  Jt. Stip. (Dkt. #26), ¶ 3.   

11. WWWY engages in the business of video productions, including Internet streaming, 

and sales of WIAA tournament events on DVD.  Jt. Stip. (Dkt. #26), ¶ 4; Affidavit of Matthew 

P. Veldran, Jan. 22, 2010 (“Veldran Aff.”), ¶¶ 7-8, 10. 

12. Wisconsin Newspaper Association, Inc. (“WNA”) is a non-stock Wisconsin 

association of Wisconsin daily, weekly, and bi-weekly newspapers with its principal place of 

business at 1901 Fish Hatchery Road, P.O. Box 259837, Madison, Wisconsin 53725-9837.  Jt. 

Stip. (Dkt. #26), ¶ 5. 
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13. Gannett is a Delaware corporation that publishes newspapers across the United 

States, including 10 daily newspapers and approximately 19 non-daily newspapers in Wisconsin. 

Gannett’s daily Wisconsin publications are: 

The Post-Crescent (Appleton)  The Sheboygan Press 
The Reporter (Fond du Lac)  Wausau Daily Herald 
Herald Times Reporter (Manitowoc) Stevens Point Journal 
Oshkosh Northwestern   Daily Tribune (Wisconsin Rapids) 
Green Bay Press-Gazette  Marshfield News-Herald 

 
Jt. Stip. (Dkt. #26), ¶ 7. 

WIAA Media Policies 

14. The WIAA publishes an annual Media Policies Reference Guide (“Media Guide”) 

whose policies apply to all post-season WIAA tournament events, which consist of regional, 

sectional and state finals.  Jt. Stip. (Dkt. #26), ¶ 8. 

15. The WIAA’s policies are intended, in part, to “assist media” with issues related to 

“WIAA property rights.”  Jt. Stip. (Dkt. #26, Ex. B) at 1 (General Policies). 

Commercial Use of Images 

16. WIAA prohibits the commercial or unauthorized use of images of WIAA 

tournament events without its permission:  

Any non-editorial, commercial or other unauthorized use of any 
transmission, internet stream, photo, image, film, videotape, audio 
tape, any play-by-play depiction or description of any competition 
and/or game action and/or any non-editorial or commercial use of 
any team school name or logo, is prohibited without written 
consent of the WIAA.   

Jt. Stip. (Dkt. #26, Ex. B) at 1 (General Policies). 

Revoking credentials and transmission rights 

17. The WIAA distinguishes between credentials, on the one hand, and transmission 

rights and fees, on the other.  Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy #7: media 
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credential not a grant for live transmission rights); Jt. Stip. (Dkt. #26, Ex. B) at 2 (Requesting 

Credentials #7: may revoke credentials for failure to pay rights fees); Am. Compl. (Dkt. #7), ¶ 23 

(requests for video transmission rights made to WWWY); Affidavit of John W. Dye, Jan. 22, 

2010 (“Dye Aff.”), ¶ 21 and Ex. C (credential requests made to WIAA); see also Monica Santa 

Maria Decl. in Support of Defs.’ Mot. for Summ. J. on Their Counterclaim, Jan. 22, 2010 

(“Santa Maria Decl.”), Ex. B, Interrog. Resp. No. 11 (WIAA does not recognize media’s right to 

fix images of WIAA tournament events in a tangible medium absent WIAA’s permission to do 

so). 

18. The WIAA does not impose a media credentials fee but does limit the number of 

credentials that are issued for a tournament event.  Dye Aff., ¶ 21 and Ex. C; Jt. Stip. (Dkt. #26, 

Ex. B) at 4. 

19. The WIAA policies permit a media member with credentials to report on 

tournament events using certain reporting techniques, such as writing newspaper articles; the 

WIAA policies do not permit media members to engage in any activity covered by WIAA’s 

exclusive media contracts or WIAA’s play-by-play definition without permission and payment 

of a rights fee.  Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy #7, #8); Am. Compl. 

(Dkt. #7), ¶ 26 (WIAA permits media to report outcome of games, describe game events, and 

provide public with factual information related to games). 

20. The WIAA enforces compliance with its media policies by reserving the right to 

deny future credentials to or revoke current credentials of media members: 

The WIAA reserves the right to grant, issue, revoke and deny 
credentials to any media or Internet site organizations based on the 
interpretation and intent of these policies determined by the 
WIAA.  In cases deemed unique by the Association, these policies 
may be amended.  The WIAA and its exclusive rights partners 
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retain the rights to all commercial use of video, audio, or textual 
play-by-play transmitted at a WIAA Tournament Series event.  
Furthermore, the WIAA owns the rights to transmit, upload, stream 
or display content live during WIAA events and reserves the right 
to grant exclusive and nonexclusive rights or not to grant those 
rights on an event-by-event basis.   

Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy #1). 

21. Loss of credentials is at the WIAA’s sole discretion: 

The WIAA reserves the right and sole discretion to revoke current 
and deny future credentials to any media organization in violation 
of any WIAA media policies, failure to pay rights fees or any other 
provisions of credentials.  Media organizations that violate 
credential policies are subject to legal liability, as well as all costs 
incurred in enforcing the terms of these policies, including but not 
limited to reasonable attorneys fees.   

Jt. Stip. (Dkt. #26, Ex. B) at 2 (Requesting Credentials #7). 

22. In addition, the WIAA reserves the right to revoke transmission rights from media 

members whose content or comments the WIAA considers inappropriate: 

The WIAA also reserves the right to revoke or deny the video, 
audio or text transmission rights of any media or Internet sites that 
include in any part of its transmission of WIAA Tournament 
events, including pre-game and post-game shows, content or 
comments considered inappropriate or incompatible with the 
educational integrity of the tournament or host institution from 
which the transmission is originated.   

Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy #3). 

Video and Audio Transmission Policies 

23. Under the current media policies, the WIAA and the rights holder have joint 

discretion to grant permission, enforce policies and determine video transmission policies: 

Production and distribution rights include, and are not limited to, 
live or delayed television through network or cable outlets, video 
on demand, content streaming through any platform and/or 
physical media.  All permission granted, policies enforced and fees 
required will be at the sole discretion of the WIAA and the rights 
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holder.  Detailed information regarding polices and fees are 
available upon request from When We Were Young Productions 
(608) 849-3200.   

Jt. Stip. (Dkt. #26, Ex. B) at 17 (Video Transmissions). 

24. The current policy differs from the prior policy in effect in 2008-09 in that the prior 

policy granted sole discretion to the rights holder: 

Production and distribution rights include, and are not limited to, 
live or delayed television through network or cable outlets, video 
on demand, content streaming through any platform and/or 
physical media.  All permission granted, policies enforced and fees 
required will be at the sole discretion of the rights holder.  Detailed 
information regarding polices and fees are available upon request 
from When We Were Young Productions (608) 849-3200 ext. 225.   

Jt. Stip. (Dkt. #26, Ex. A) at 16 (Television/Cable/Internet Video). 

25. The WIAA prohibits the use of video exceeding two minutes by the originating 

station, publication or Internet site—other than by the exclusive video production rights holder—

for any purpose other than highlights on regularly scheduled news or sports broadcasts or on a 

Web page.  Jt. Stip. (Dkt. #26, Ex. B) at 12 (Video #3). 

26. The WIAA prohibits sales of video of Tournament Series action without written 

consent from the WIAA and its respective licensed video production partner.  Jt. Stip. (Dkt. #26, 

Ex. B) at 13 (Video #6). 

27. The WIAA imposes a $50 rights fee for regional and sectional events and a $100 

rights fee for state events on any commercial radio station seeking permission to produce a live 

audio transmission.  Jt. Stip. (Dkt. #26, Ex. B) at 17 (Audio/Text Transmissions).  The WIAA 

permits multiple radio stations to transmit the same game upon payment of the requisite fees.  Jt. 

Stip. (Dkt. #26, Ex. B) at 4. 
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Play-by-Play 

28. The WIAA asserts exclusive property rights over real-time and tape-delayed audio, 

video and text transmissions of play-by-play descriptions of WIAA tournament events, including 

written accounts in Internet blogs, forums, and “tweets” produced through the Twitter messaging 

service.  Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy #2) and at 14 (Text #2).  Such 

text transmissions are subject to a text transmission fee, and in the absence of WIAA’s consent, 

are prohibited both on-site and off-site.  Jt. Stip. (Dkt. #26, Ex. B) at 12 (Comprehensive Policy 

#2, #4) and at 14 (Text #2). 

29. The WIAA currently charges a per event text transmission fee (for text 

transmissions constituting play-by-play) of $20 for sectional and regional games and $30 for 

state finals games.  Jt. Stip. (Dkt. #26, Ex. B) at 17. 

30. In 2008, WIAA charged a $100 per event text transmission fee to two newspapers 

for blogs which the WIAA determined, after the fact, included play-by-play descriptions.  

Affidavit of Michael Davis, Jan. 21, 2010 (“Davis Aff.”), ¶¶ 4-5; Davis Aff., Ex. B; Declaration 

of Greg Sprout, Jan. 21, 2010 (“Sprout Decl.”), ¶ 5-6; Sprout Decl., Ex. B. 

31.  The WIAA did not define the term “play-by-play” in its 2008-09 Media Policies 

Reference Guide.  See Jt. Stip. (Dkt. #26, Ex. A). 

32. The WIAA did imply, however, that a rights fee might be required for play-by-play 

text transmissions through two of its policies:   

Web blogs not posting continuous play-by-play accounts of game 
or event action are permitted if determined by the WIAA to be in 
compliance with the mission and media policies of WIAA, and if 
they are not associated with any promotion, reference or link to 
material deemed inappropriate or not in the best interest of the 
WIAA. 

Jt. Stip. (Dkt. #26, Ex. A) at 14 (paragraph 1). 
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There is no fee for live report “updates” of pre-State Tournament 
events provided no play by play is done. 

Jt. Stip. (Dkt. #26, Ex. A) at 10 (Radio, Television and Cable Policies, paragraph 5). 

33. The WIAA’s current media policies include a definition of live play-by-play: 

A live or real-time play-by-play is defined as transmitting a live 
(while the event/game is in progress from beginning to conclusion) 
written, audio or video description (identifying competitors with 
descriptions or results of game action) of all or a significant 
number of plays/events occurring sequentially during a 
game/event.”   

Jt. Stip. (Dkt. #26, Ex. B) at 11 (Transmission Terms #3). 

Photography: Exclusive Contract and 2007 Dispute 

34. The WIAA has executed a contract with Visual Image Photography, Inc. (“VIP”) 

that grants VIP certain exclusive photography rights for a five-year period from October 1, 2008 

to September 30, 2013.  Jt. Stip. (Dkt. #26), ¶ 10; Jt. Stip. (Dkt. #26, Ex. C).  Prior to October 1, 

2008, the WIAA had another exclusive rights contract with VIP.  See Ans. to Defs.’ 

Counterclaims (Dkt. #5), ¶ 30 (discussing 2007 dispute related to rights granted to VIP). 

35. The WIAA previously prohibited the “resale of images and/or photographs [except 

those] actually included and distributed in printed publications,” and “sale of photography, 

digital image files, videotape or film” from tournament events without written consent of the 

WIAA.  Jt. Stip. (Dkt. #26, Ex. A) at 6. 

36. In February 2007, a dispute arose between the WIAA and WNA member 

newspapers over the practice by certain newspapers, without the WIAA’s permission, of selling 

photographs of WIAA tournament events that were not published in print.  Ans. to Defs.’ 

Counterclaims (Dkt. #5), ¶ 30.  In response to their objection, the WIAA informed media 

organizations, including the WNA and Gannett, that it would not enforce its prohibition on 
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photography sales.  Id., ¶ 31.  However, the WIAA did not remove the disputed policies 

restricting such photography sales until the 2009-10 edition of the Media Guide.  Id., ¶ 31; see Jt. 

Stip. (Dkt. #26, Ex. B) at 6 (sale of photographs now permitted). 

37. The WIAA’s contract with VIP prohibits VIP from taking any “action that would 

reflect adversely on or injure the reputation of the WIAA” and requires that VIP, at WIAA’s 

direction, “shall immediately withdraw from public sale/distribution all products containing 

objectionable content.”  Jt. Stip. (Dkt. #26, Ex. C) at 2. 

38. The WIAA currently prohibits the “noneditorial, commercial, or otherwise 

unauthorized use of any photographs, images, film, videotape or other depictions” of WIAA-

sponsored tournament events without written consent of the WIAA.  Ans. to Defs.’ 

Counterclaims, (Dkt. #5), ¶ 25. 

Online Reporting Background 

39. Live streaming, which involves transmitting a live event for public viewing on a 

website, is a technology that many news media, including more recently newspapers, have used 

since the early 2000s.  Affidavit of Danny L. Flannery, Jan. 21, 2010 (“Flannery Aff.”), ¶ 6. 

40. Gannett newspapers have had access to a fairly mobile and easy to use Internet 

streaming platform, Livestream, since summer 2008.  Declaration of Joel Christopher in Support 

of Defs.’ Mot. for Summ. J. on Their Counterclaim, Jan. 22, 2010 (“Christopher Decl.”), ¶ 13; 

see also Flannery Aff., ¶¶ 7-8. 

41. Since September 2008, The Post-Crescent has live streamed more than 125 events, 

including high school sports, general news, 2008 Election coverage, Wisconsin Supreme Court 

debates, political debates, community events, interviews with newsmakers and health care 
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officials, and weekly programs produced by the newspaper.  Christopher Decl., ¶¶ 8, 14; 

Flannery Aff., ¶¶ 8-9. 

42. Internet streaming provides a unique reporting opportunity for live coverage of 

events that cannot be replicated by other technology.  It allows newspapers to reach a broader 

geographic and demographic audience than their print editions, to report on a game in an entirely 

different way than print reporting, and to provide real-time coverage.  Flannery Aff., ¶¶ 7, 8, 15, 

22; Dye Aff., ¶ 15 (streaming high school sports games likely to increase audience); Christopher 

Decl., ¶ 3(d); see also Flannery Aff., ¶ 8 (The Post-Crescent shared its feed of a Wisconsin 

Supreme Court debate with all members of the WNA throughout the state); Answer to Defs.’ 

Counterclaims (Dkt. #5), ¶ 39 (distinguishing Internet streaming from a newspaper’s other 

reporting techniques). 

43. An Internet stream of a high school athletic event by a newspaper is not a stand-

alone production.  Due to a website’s capabilities, a newspaper can collect many sources and 

types of information about the event, including the stream and other information not included in 

the newspaper’s print edition, and make them available as a collection to an online visitor.  Dye 

Aff., ¶¶ 4-6, 10; Christopher Decl., ¶ 3(a). 

44. Newspapers consistently seek ways to expand and engage their website audience.  

See Dye Aff., ¶¶ 6, 14-16; Flannery Aff., ¶¶ 8, 14; Christopher Decl., ¶ 3(d). 

45. The Post-Crescent’s Internet streams have generated significant interest and drawn 

viewers from across the country and even from overseas.  Viewers have communicated to The 

Post-Crescent that the newspaper’s online efforts give them an opportunity to connect with their 

families and alma maters in a way that is not available to them anywhere else.  Flannery Aff., 

¶¶ 23-26. 



12 

46. Both The Post-Crescent and the Green Bay Press-Gazette use technology, called 

Coverit Live, to produce on-line conversations.  Christopher Decl., ¶ 4; Dye Aff., ¶ 16.  Coverit 

Live is an interactive conversation that displays words, images, polls, audio and video.  During a 

Coverit Live conversation, members of the public submit comments about a live event to be 

approved and posted by The Post-Crescent staff member moderating the conversation.  

Christopher Decl., ¶ 4; Dye Aff., ¶ 19. 

47. Coverit Live conversations are saved simultaneously with their transmission.  

Christopher Decl., ¶ 5. 

48. Because the WIAA definition of play-by-play is vague, editors cannot give their 

reporters and editors appropriate guidance about what actions might violate the policy or trigger 

application of the rights fee.  Flannery Aff., ¶ 12; Dye Aff., ¶ 19. 

49. Editors fear running afoul of the WIAA’s play-by-play restrictions or being fined 

after the fact.  Dye Aff., ¶ 19.  As a result, newspaper staff must moderate comments from 

Coverit Live participants before posting them to avoid producing a conversation the WIAA 

might later determine included “play-by-play.”  Id.. 

50. Requiring reporters and editors to second-guess whether comments have crossed the 

play-by-play threshold could cause reporters to limit news coverage; editors must weigh whether 

reporting two consecutive game events might meet the WIAA’s definition of “play-by-play.”  

Dye Aff., ¶ 19. 

51. After-the-fact invoicing does not allow newspapers to budget in advance for the 

necessary expenditures to cover a game.  Flannery Aff., ¶ 12.   

52. The equipment necessary to live stream an event is not bulky and most tournament 

venue press boxes can accommodate more than one streaming crew.  Christopher Decl., ¶ 20; see 
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also id., ¶ 19 (describing streaming equipment); Affidavit of Ricardo D. Arguello, Jan. 22, 2010 

(“Arguello Aff.”), ¶ 5 (press box at streamed game large enough to accommodate another crew); 

Affidavit of Brett C. Christopherson, Jan. 22, 2010 (“Christopherson Aff.”), ¶ 5 (press boxes at 

streamed game large enough to accommodate another crew). 

53. Live streaming, Coverit Live conversations and blogs are all expressive activity that 

require and incorporate editorial decisions.  Flannery Aff., ¶¶ 16-21; Dye Aff., ¶ 19; Christopher 

Decl. ¶¶ 4, 7, 10-11, 17, 21-22; see also Christopher Decl., Ex. A, B (excerpts of Coverit Live 

conversations); Davis Aff., Ex. A (blog excerpt). 

Internet Streaming: Exclusive Contract and 2008 Dispute 

54. On May 20, 2005, the WIAA executed a ten-year, no-bid contract with WWWY 

(“WWWY Contract”) which grants WWWY “the exclusive right to produce, sell, and distribute 

all WIAA tournament series and championship events for all WIAA sports with the exception of 

existing contracts” as of the date of the contract’s execution.  Jt. Stip. (Dkt. #26), ¶ 11 and Ex. D, 

at p. *1 (at I(a)), *3; see Ans. to Defs.’ Counterclaims (Dkt. #5), ¶ 38 (WIAA did not seek bids 

from Defendants); see Santa Maria Decl., Ex. E, ¶ 7 (Todd Clark of the WIAA describing history 

of WWWY contract). 

55. The WIAA’s contract with WWWY includes the exclusive rights to Internet stream 

all WIAA tournament events with the exception of Football State Finals, Boys and Girls 

Basketball State Tournaments, and Boys and Girls Hockey State Finals.  Jt. Stip. (Dkt. #26), 

¶ 11. 

56. The contract permits WWWY to meet its production “goals” by subcontracting out 

its video-production rights to other media companies: 
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American-HiFi/When We Were Young Productions will agree to 
produce directly or through an affiliate all WIAA tournament 
series and championship events.  Our production goals would be as 
follows for all sports: 

i. 100% of all state tournaments 
ii. 50% of all sectional events 
iii. 25% of all regional events 

Jt. Stip. (Dkt. #26, Ex. D) at II(a). 

57. The WWWY’s Contract requires WWWY to make payments to the WIAA under 

the following formula: 

i. [WWWY] will establish a tournament/event production 
cost that encompasses all business related expenses to 
produce the tournament or event. 

ii. [WWWY] will receive 100% of all revenues generated by 
the distribution of the tournament/event up until all of the 
costs have been recaptured. 

iii. All revenues generated after the tournament/event cost has 
been recaptured will be split 50% to the WIAA and 50% to 
[WWWY] with the exception of physical media sales. 

iv. All sales of physical media after the initial cost has been 
recaptured will be split 20% to the WIAA and 80% to 
[WWWY]. 

Jt. Stip. (Dkt. #26, Ex. D), at p. 2, at V. 

58. The WIAA has authorized WWWY to fine media who do not seek prior permission 

to stream a game: 

All media and/or Internet parties interested in video transmission 
of WIAA Tournament Series events must make arrangements with 
When We Were Young Productions (608) 849-3200 to inquire 
about video transmission or Internet transmission permission prior 
to the date of the contest.  Entities not adhering to permission 
policies are subject to fines imposed by the rights holder.  Live or 
tape-delayed video transmission rights of regional and sectional 
events by television stations, cable operators and Internet sites is 
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prohibited without consent of the WIAA and When We Were 
Young Productions. 

Jt. Stip. (Dkt. #26, Ex. B), at 14 (Video #1). 

59. WWWY markets both its own and its licensed affiliates’ productions of WIAA 

tournament events on a website accessible through www.wiaa.tv.  Veldran Aff., ¶¶ 3, 11; Santa 

Maria Decl., Ex. F. 

60. Before the WIAA signed the contract with WWWY, media entities other than 

WWWY were broadcasting WIAA tournament events and did not pay any rights fee to the 

WIAA.  In fact, the WIAA states that “in some instances local community access channels 

would broadcast local games.  The WIAA received no direct revenue from these local 

community access broadcasts.”  Santa Maria Decl., Ex. E, ¶ 5. 

61. Twenty-two affiliates have produced the 2006, 2007, 2008 and 2009 WIAA Girls 

Basketball sectional and regional games that are offered for sale on www.wiaa.tv, including 

community access channels.  Some affiliates have also produced state finals games of other 

sports.  Veldran Aff., ¶¶ 11, 12. 

62. The WIAA states that WWWY provides it with “costly” services including 

scoreboard video programming at some tournament events and web transmissions of mandatory 

WIAA sport rule meetings.  Santa Maria Decl., Ex. E, ¶ 9. 

63. In 2008, The Post-Crescent live streamed the following four WIAA football games, 

all of which involved one or more local teams: 

October 28, 2008 Green Bay Preble High School v. Appleton North High School 
October 28, 2008 New London High School v. Waupaca High School 
November 1, 2008 Appleton North High School v. Bay Port High School 
November 8, 2008 Appleton North High School v. Stevens Point High School 

Christopher Decl., ¶ 16.  
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64. The streams consisted of video images accompanied by audio commentary by two 

commentators.  No other media entity streamed these games.  Christopher Decl., ¶ 16; see also 

Christopher Decl., Ex. C, D and E. 

65. The Post-Crescent generally saves Internet streams simultaneously with their 

transmission.  Christopher Decl., ¶ 19.  All but one of the game transmissions identified in 

paragraph 63 above was saved simultaneously with its broadcast; the New London/Waupaca 

game was not saved because of poor production quality.  Id. at ¶ 28. 

66. Neither WIAA employees nor any other non-Gannett employees participated in the 

technical production of The Post-Crescent’s Livestream transmissions of the games identified in 

paragraph 63 above.  See Christopher Decl., ¶ 27. 

67. On October 28, 2008, the Green Bay Press Gazette posted on its website a copy of 

the The Post-Crescent’s stream of the October 28, 2008 game involving Green Bay Preble High 

school.  Dye Aff., ¶ 12. 

68. On October 29, 2008, Tim Eichorst, President of WWWY, emailed John Dye, the 

Executive Editor of the Green Bay Press-Gazette, regarding the newspaper’s posting of the 

Internet stream of the Green Bay Preble/Appleton North football game.  Dye Aff., ¶¶ 2, 12, and 

Ex. B. 

69. In the email, Eichorst stated, in part, that: 

John, it has been brought to my attention that your organization 
produced a WIAA tournament series event football game last 
evening between Appleton North and Green Bay Preble. 

… 

You may, or may not, be aware that When We Were Young 
Productions holds the exclusive rights to these events and any full 
game production must be cleared through us and appropriate rights 
fees are charged.  The fees for a live or delayed single camera 
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internet stream is $250/game.  For a multicamera event it is 
$1500/game. 

If you wish to keep this video on your site I will need you to remit 
the rights fee.  If not, then please remove this from your site. 

Dye Aff., Ex. B. 

70. The Internet stream of the game was removed from the Green Bay Press-Gazette’s 

site on or before October 30, 2008, and no “rights fee” was remitted to WWWY.  Dye Aff., ¶ 12. 

71. On October 31, 2008, Tim Knoeck of WWWY left a voicemail with Dan Flannery, 

the Executive Editor of the The Post-Crescent, in which he stated that he had noticed The Post-

Crescent had streamed a WIAA football playoff game and that this was illegal.  Flannery Aff., 

¶¶ 2, 27.  He stated that he owned the copyrights to those games and that he distributed them.  

Id., ¶ 27.  He stated that no one had been given permission to do the stream and that it had been 

against his and the WIAA’s wishes.  Id.  

72. On October 28, 2008, Eichorst emailed Sherman Williams of the Milwaukee 

Journal Sentinel and provided him with the licensing terms then applicable to a media entity 

seeking permission to Internet stream a WIAA tournament game:  

• pay a fee of $250 (single camera production) or $1500 (multi-camera 
production);  

• send WWWY the master copy of the game to market; 
• the media entity is prohibited from selling copies of the game to anyone; 

and 
• WWWY will remit 20% of the gross sales . 

Affidavit of Sherman Williams, Jan. 20, 2010 (“Williams Aff.”), ¶¶ 2, 3, and Ex. A. 

73. WIAA has instructed schools hosting WIAA tournament events to deny media 

members permission to live stream tournament events without WIAA’s or WWWY’s 

permission.  Ans. to Defs.’ Counterclaims (Dkt. #5), ¶ 42. 
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74. On November 1 and 8, 2008, three Gannett newspapers were denied permission to 

live stream four WIAA football tournament games by representatives of the host schools.  Each 

representative cited the WIAA’s media policies when issuing the denial.  Affidavit of James R. 

Matthews, Jan. 22, 2010 (“Matthews Aff.”), ¶¶ 2-5; Affidavit of Michael T. Woods, Jan. 22, 

2010 (“Woods Aff.”), ¶¶ 2-4; Declaration of Robert B. Ebert, Jan. 21, 2010 (“Ebert Decl.”), ¶¶ 1, 

4-6. 

75. No other media entity streamed those games.  Matthews Aff., ¶ 6; Woods Aff., ¶ 5; 

Ebert Aff., ¶¶ 4, 6. 

76. The WIAA states that its exclusive contracts and licensing scheme is necessary to 

protect its revenue sources.  Am. Compl. (Dkt. #7), ¶ 28. 

77. The WIAA’s expert witness has reasoned that: 

Indeed, in this regard WWWY’s interest in exclusivity, and the 
WIAA’s interest in limiting internet transmissions of its games [is] 
much like Major League Baseball’s interest in prohibiting 
unauthorized use of the broadcast of its game without the advance 
written consent of Major League Baseball, which has itself entered 
into rights agreements related to that content. 

Santa Maria Decl., Ex. C, ¶ 40. 

78. WIAA asserts that:  

The only way the WIAA would recognize the right of a person or 
entity to fix an image of a WIAA tournament event in a tangible 
medium is if that person or entity obtained permission from and 
paid the appropriate fees to the WIAA and its agents who own and 
control the right to manage and produce the tournaments that 
generate the images sought to be fixed.  As a condition of and in 
exchange for that permission, WIAA controls the ownership of the 
copyright.  Absent such permission, the WIAA does not recognize 
the rights of persons or entities to fix such images of WIAA 
tournament events in any tangible medium. 

Santa Maria Decl., Ex. B, Interrog. Resp. No. 11.  
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79. In 2008, WIAA received $60,000 from WWWY.  Santa Maria Decl., Ex. E, ¶ 8; 

Santa Maria Decl., Ex. G at *3. 

Public, Taxpayer-Supported Events 

80. High school sports and decisions that affect high school athletic programs generate 

significant community interest, support and participation.  Affidavit of David Schmidt, Jan. 22, 

2010 (“Schmidt Aff.”), ¶¶ 12-13; see also Flannery Aff., ¶ 28. 

81. Newspapers have a long-standing tradition of reporting on regular season and 

tournament high school games.  Because of the significant interest high school sports generate, 

the Green Bay Press-Gazette does not limit or intend to limit in the future its reporting to only 

the most popular sports.  The newspaper’s high school sports coverage extends back at least 94 

years.  Dye Aff., ¶¶ 6-11, Ex. A. 

82. The Green Bay Press-Gazette news operation employs fifty-three full-time 

employees and five part-time employees. All but two or three of those staffers perform at least 

some duties related to high school sports coverage in the course of a calendar year.  Dye Aff., 

¶ 9. 

83. Because of the interest such reporting generates, a local newspaper that was denied 

credentials to report on WIAA tournament games would suffer significant damage and would 

likely lose a significant percentage of its print readership and online audience.  See Flannery 

Aff., ¶ 13. 

84. A fee of $250 per event is an excessive fee for a local newspaper like the Green Bay 

Press-Gazette, which provides regular and extensive coverage of numerous WIAA tournament 

events throughout the year.  If the newspaper had to pay such a fee for each tournament event, 
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the newspaper would not be able to report on as many WIAA tournament events using Internet 

streaming technology as it would otherwise.  Dye Aff., ¶ 17. 

85. Interscholastic athletics are an integral part of Wisconsin high school students’ 

education.  Schmidt Aff., ¶ 5; see also Flannery Aff., ¶ 28; Santa Maria Decl., Ex. D at *2, Art. 

II, Sec. 1(c). 

86. WIAA tournaments provide important opportunities for participating athletes and 

generate significant interest among some members of the public.  Am. Compl. (Dkt. #7), ¶¶ 13, 

14. 

87. Media coverage of high school sports has played a substantial role in generating 

community support and interest in WIAA tournament events.  Jt. Stip. (Dkt. #26, Ex. B) at 1 

(General Policies); see also Schmidt Aff., ¶ 13 (media’s role in generating community support 

and interest).  The WIAA itself  

acknowledges the responsibilities of legitimate news gathering 
media representatives in covering and reporting from WIAA-
sponsored tournaments.  We recognize the interest and promotion 
generated by media coverage and the recognition given to the 
achievements of school teams and student athletes. 

Jt. Stip. (Dkt. #26, Ex. B) at 1 (General Policies). 

88. The WIAA’s constitution states that its purpose includes “[t]o emphasize 

interscholastic athletics as a partner with other school activities in the total educational process.”  

Santa Maria Decl., Ex. D at *2 Art. II, Sec. 1(c). 

89. School districts excuse student athletes and their coaches from classes so they may 

participate in interscholastic games and may also excuse student-fans so they may attend 

tournament events to support their classmates.  Typically, neither the student athletes nor their 

coaches are required to make up the missed classroom hours.  See Schmidt Aff., ¶¶ 6-8. 
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90. Interscholastic athletics play a part in the lives of not only the student-athletes 

themselves, but additionally, in the lives of their non-participating classmates.  For many 

students, school life is framed by the sports culture of their school and communities.  Their 

participation in pep rallies, as spectators and general support of both male and female sports 

teams, make them a part of what is important in the school beyond academics.  Schmidt Aff., 

¶¶ 5, 7; Flannery Aff., ¶ 28. 

91. Ashwaubenon and other Wisconsin public school districts spend significant 

amounts of money each year for interscholastic athletics.  The 2009-2010 Ashwaubenon budget 

includes the following expected expenditures: 

a. coach salaries, approximately $120,000 

b. athletic facilities: high school sports facilities are multiple use spaces.  Our 
gymnasiums, swimming pool and playing fields get used by community groups 
and our Village Park and Recreation Department on a regular basis.  There are 
maintenance costs to all of these spaces, but it is difficult to break out direct costs. 

c. team equipment, about $12,000 
d. travel to/from events, approximately $35,000 
e. entry fees, $7,500 
f. officials, approximately $21,000 
g. WIAA general dues, approximately $1,100 (2008) 

Schmidt Aff., ¶ 14. 

92. Ashwaubenon may also expend funds to pay supervisory personnel when student-

fans travel to state tournament games to support their classmates.  Schmidt Aff., ¶ 9. 

93. The WIAA does not pay state sales tax from gate receipts from WIAA tournament 

events pursuant to Wis. Adm. Code Tax 11.03(2)(a)5.  Santa Maria Decl., Ex. A, Request to 

Admit No. 12. 
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Dated this 22nd day of January, 2010. 

 
 

s/Monica Santa Maria 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE TINITED STATES DISTRICT COIIRT
FOR THE WESTERN DISTNCT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.,

Plaintiffs,

V.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.

Case No. 09-CV-155

AFFIDAVIT OF RICARDO D. ARGUELLO

STATE OF WISCONSIN )
)ss

CoUNTYOFOUTAGAMTE )

Ricardo D. Arguello, being duly sworn on oath, states as follows:

l. I have personal knowledge ofthe facts stated herein and, ifcalled upon to do so,

could and would testify competently.

2. I am a sports rep orlet fot The Post-Crescent, where I have been employed since

2006.

3. On October 28, 2008, I attended the New London High School vs. Waupaca High

School football game to report on the game with rim Froberg, a repofter for The posTcrescent.

We had press credentials to enter the press box.

4. Tim and I live streamed the game from the press box. We used a camera

positioned on a tripod and a laptop, all of which were clearly visible to any one else in the press

box.



5. No one else in the press box conducted Intemet streaming ofthe event. The press

box was large enough to accommodate more than one

45851l9 l

and swg¡t to before me

Norary Public, Stare f ìWisconsin -q-r-t+

























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 









 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 









EXHIBIT C 
(DVD of Green Bay Preble v. Appleton North HS) 



EXHIBIT D 
(DVD of Appleton North HS v. Bay Port HS - Part 1) 



EXHIBIT D 
(DVD of Appleton North HS v. Bay Port HS - Part 2)



EXHIBIT E 
(Appleton North HS v. Stevens Point HS - Part 1)



EXHIBIT E 
(Appleton North HS v. Stevens Point HS - Part 2) 



IN THE UNITED STATES DISTRICT COURT
FOR TFIE WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.,

Plaintiffs,

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.

Case No. 09-CV-155

AFFIDAVIT OF BRETT C. CHRISTOPIIERSON

STATE OF WISCONSIN 
ì)ss

cotrNTY oF OUTAGAMTE )

Brett C. Christopherson, being duly swom on oath, states as follows:

1. I have personal knowledge ofthe facts stated herein and, ifcalled upon to do so,

could and would testit/ competently.

2. I am a sports reporter for The Post-Crescent, where I have been employed since

2004.

3. On October 28, 2008, I and Kate McGinty, at the time anews reporÍer for The

Post-Crescent, attended the Green Bay Preble High School v. Appleton North High School

football game to report on the event. We had press credentials to enter the p¡ess box from where

we live streamed the game. we used a camera positioned on a tripod and a laptop, all of which

were clearþ visible to any one else in the press box.



4. On November 1, 2008, I and Ricardo Arguello, a sports reporter for The Post-

Crescent, attended the Appleton North High School vs. Bay Port High School football game and

the Appleton North High School vs. Stevens Point High School football game to repoft on the

games. We had press credentials to enter the press box from where we live streamed the games.

We used a camera positioned on a tripod and a laptop, all of which were clearly visible to any

one else in the press box.

5. No one else in the press boxes conducted Intemet streaming ofany ofthese

events. The press boxes were large enough to accommodate more than one Intemet streaming

crew.
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EXHIBIT A 













 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 
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