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IN TT{E UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.,

Plaintiffs,

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.

Case No. 09-CV-155

AFFIDA\'IT OF DANNY L. FLANNERY

STATE OF WISCONSIN ì
,SS

couNTYoF OUTAGAMTE )

Danny L. Flannery, being duly swom on oath, states as follows:

1. I have personal knowledge ofthe facts stated herein ard, ifcalled upon to do so,

could and would testify competently.

2. I am the Executi ve Editor of The Post-Crescent and. www.postcrescent.com and

have been employed in that position since June 15,2007 . As Executive Editor, my

responsibilities a¡e to oversee the newsgathering efforts of The Post-Crescent, ensure compliance

with our colporation's ethical and legal standards and policies, oversee performance and

personnel issues regarding our staff, interact with our customers, provide input and insight on

editorial and community matters fo The Post-crescent's püblishet, oversee the discussion and

production of The Post-Crescent's daily editorials, and write occasional columns that eitlìer

discuss personal opinions or the workings of our news operation, in print and online.



3. I have been workin g for The post-Crescent since 19g5. My prior positions

include sports editor, news editor, assistant managing editor-news, deputy managing editor,

editorial page editor. In addition, from 2002-2007 rwas The post-crescent'sManaging Editor.

My professional journalism experience also includes 5 years as a sports reporler and columnist at

the Green Bay News-Chronicle.

4. Based in large part on my long experience with The post-Crescent, one of my

strengths as Executive Editor is that I have considerable institutional knowledge about our news-

gathering history, and I have been a key part in moving from the pre-paginationr days to the live-

streaming days.

5. The Post-Crescent is a daily newspaper owned by Gannett Company, Inc.

("Gannett') with a weekday circulation of48,084 and a sunday circulation of approximately

62,142, accordlng to a March 2009 audit by the Audit Bureau of circulation. In addition,

The Post-crescenl also maintains a website, \A,lvw.Þostcrescent.com, through which it publishes

articles, photographs, audio and video. we also publish three community weekly newspapers:

Post-crescent Easl serves Kimberly, Kaukauna, Little chute, combined Locks, Darboy and

Freedom; Post-crescent west sewes Greenville, Hortonville and New London; The News-

R¿cord serues Neenah, Menasha, the Town of Neenah and the Town of Menasha. All of those

weekly papers spend considerable time and resources in covering the schools in their coverage

areas, including various levels of interscholastic athletics. The Post-Crescen¡ also publishes Z/z¿

Bargain Bulletin, a weekly shopper.

6. While streaming of news events has become a matter of routine for The post-

Crescent and other so-called traditional newspapers over the past year, I have been aware ofthe

t Until the late 1980s, the newspaper,s pages were pasted up, story by story, photo by photo, by the
çomposition department. With pagination software that became available to the newspaper inthe late'I980s, our
editors, copy editors and page designers now build pages via computer.



possibility for several years. other news organizations, mostly those in television, have done

streaming over the Intemet with regularity since the early 2000s. Gannett, which owns and

operates more than 20 television stations across the country, provided video training for

newspaper joumalists in 2006 and again in2007. The Post-Crescent had staff in attendance at

both training events. Those training sessions focused on production of recorded video/audio

reports, not necessarily streaming video/audio reports. still, with video/audio capability, it was

evident that streaming was a possibility for a variety of news events moving forward. It would

allow our print-based news organizations to compete effectively on breaking news stories with

the so-called electronic joumalists in radio, TV and online.

7. While we believe that The Post-Crescenf has been the dominant source ofnews

and information in our markeþlace for decades, we lacked the ability to bringjournalism to our

customers as stories unfold, in real time. Streaming technology adds a layer of immediacy and

nuance that we cannot duplicate in print. online customers can see and hear events and

interviews as they unfold, unedited. Our first streaming video/audio of a news event was the six-

week-long homicide trial of steven Avery in February and March of2007; the trial's live-

streaming was produced by The Post-crescent and made available to the other nine Gannett

wisconsin daily newspapers. To the best of my knowledge, Gannett wisconsin was the first

group in the company to attempt the streaming of an event as complex as the Avery trial. The

technology we used at that time was considerably more diff,rcult and more costly than the

technology we use in today's streaming efforts, thanks to the Livestream platform.

8. In summer 2008, after Gannett made a minority investment in Mogulus - an

Internet streaming platform technology - the company made Mogulus (since renamed



Livestream) available to The Post-Crescent and Gannett's other properlies.2 I frequently consult

with rhe Post-Cresc¿nl's senior editors and other editors throughout Gannett wisconsin to

determine how best to utilize Intemet streaming to build rhe post-Crescenl,s audience and to

compete with other media outlets. In one noteworthy example, The post-crescent and the Green

Bay Press-Gazette produced a streaming webcast of a debate between Wisconsin Supreme Court

candidates Shirley Abrahamson and Randy Koschnick, held at the wisconsin Newspaper

Association's annual convention in Oneida in February 2009. We made that feed available to all

Gannett wisconsin newspapers, and all members of the wNA throughout the state. The

wisconsin state Journal and the Milwaukee Journal sentinel - the state's largest newspapers -
were among the papers that used the live streaming coverage.

9. The Post-Crescenl firstutilized Intemet streaming in February and March of 2007

to transmit the homicide trial of Steven Avery. As noted above, the technology used in that case

was diffe¡ent than the technology we use today. Between the Avery trial and our use of

Mogulus/Livestream in September 2008, we attempted no streaming on our web site. since the

addition of Mogulus/Livestream to our coverage capabilities, we have streamed high school

football and basketball games, political debates, community events, interviews with newsmakers

as divergent as Gov. Jim Doyle, sen. Russ Feingold, candidates for elected office and local

health care officials who asked us to spread inlormation on the HlNl flu to our marketplace.

since september 2009, we have used Mogulus,{Livestream to produce two weekly programs:

"varsity Roundtable" (which discusses high school sports) and "Football For Lunch" (which

mainly discusses Green Bay Packers football). We plan to expand our use of streaming

technology in the coming months and years as technology improves and expands, and as we

improve our ability to produce quality journalism on that platform. As for high school football,

This technoÌogy is explained in detail in the Affidavix of Joel Christopher ,1J,1J9, 14-15 , 17 , ZZ, 24 .



The Post-crescenl carried one regular-season game each week in the 2009 season on

www.postcrescent.com. we plan to carry two regular-season high school basketball games per

week during the 2009-10 season, covering boys and girls pray. we have covered the opening of

a key bridge over the Fox River, and annual meetings of the yMCA of the Fox cities, the united

way Fox cities and rhrivent Financiar for Lutherans, as well. clearly, this technology has

considerable room for development and growth, and we intend to use it to cover newsworthy

community events as much as our resources allow.

10. I am familiar with the wIAA's policies regarding Intemet streaming and blogging

as stated in the 2008-09 and 2009-10 editions of the WIAA Media policies Reference Guide

("Media Guide") and the wIAA's policy that the exclusive rights holder, or the exclusive rights

holder and the WIAA together, has the sole discretion to grant permissions, and enforce policies

and payment of fees. 2008-09 Media Guide at 16.

1 1. As explained above, I am responsible for ensuring th at The post_Crescent, s

journalists comply with all regulations and credentialing requirements imposed by the myriad

entities The Post-crescent reports on. Accordingly, I have read the sections of the wIAA,s

2009-10 Media Guide that relate to live blogging. on page 14 of the Media Guide, wIAA states

that live blogging without the payment of a rights fee is not permitted if wIAA determines that

the blogging constitutes "Live play-by-play." I have reviewed the definition of ,.Live play-by-

play" in the Media Guide and am unable to determine what standard WIAA would apply to

determine whether a blog includes "all or a significant number ofplays/events occurring

sequentially during a game/event.', 2009- 10 Media Guide at 1 1.

12. Because the definition is vague, I cannot give a sports repoúer appropriate

guidance as to what actions might violate wIAA's blogging policy or trigger application of a



rights fee. Moreover, because the WIAA retains the right to determine after the fact whether a

rights fee is applicable, the policy does not allow The Post-Crescenl to budget for the necessary

expenditures to cover a game in advance.

13. If The Post-Crescent losf credeniials to WIAA tournament games, The post-

Crescent's rcpoúing ofhigh school sports would suffer significant damage and, based on my 29

years experience in joumalism, it is my opinion th at The posî-crescenf would likely lose a

significant percentage of its print and online readership.

14. The Post-Cresce¡?l competes for readers with many other sources of information.

Thus, to athact and maint¿in a loyal print and online readership, the newspaper must

continuously seek to improve the breadth, depth, timeliness and quality of its reporting. using

the latest reporting technologies is an integral parl of that competitive process.

15. Intemet streaming provides a unique reporting oppoúunity that cannot be

replicated by any other technology available to The Post-Crescenl- First, it allows The post-

crescent to reach an audience that is geographically and demographically broader than the

newspaper's print readership. second, it allows The Post-crescenl to report on a game in a way

that is entirely different from reporting via print articles. Third, it allows The post-crescent to

provide "real-time" coverage ofnews, as its electronic competitors have done for decades.

16. Intemet streaming, as done by The Post-Crescent, involves editorial decisions: the

camera operator and announcers make constant decisions about the camera's movements, the

points ofthe game to emphasize, and the amount of background deøil to provide. Further, the

coverage provided to these interscholastic teams throughout the regular season by The post-

Crescent - far and away more than any of its print or electronic competitors in our media

market - gives our announcers more depth and authority tåan our competitors. Our announcers



are our reporters, and they cover these te¿rms from the beginning of the season to the end. The

games that are streamed are given the same care that has been a hallmark of our print high school

coverage over time. we are fair, we are authoritative and we are thorough in providing our

online customers an insightful experience.

17. The announcers are free to describe the game as they see it, much as they are

given latitude to describe the game in their role as print reporters. Clearly, there are differences

between streaming and print coverage of a game. A "live" transmission doesn,t afford any

announcer the ability to fully understand all decisions made during a competition, given that

coaches and players are not accessible for interviews during the game; a printjoumalist has the

advanfage ofpost-game interviews. And it's possible that announcers' descriptions ofthe game

action are influenced more by the sound and movement ofthe game's audience than would be a

print joumalist, who generally has fime to decipher the events he/she has witnessed, and can put

rhings in a more expansive frame of reference. we do not make all decisions about whal our

announcers will say before the game because, obviously, we don,t know how the game will

unfold. But we do research on the competing teams, and are well versed in how they have been

playing in the games or weeks leading up to our Livestream event. Further, much ofthe text

used in our "ticker" (the stream of text that scrolls from right to leÍÌ at the bottom ofthe

Livestream screen during events) is generated in advance ofa game; the text may include

information about other games on that day, team or player statistics, or promotion ofour print

andlor online coverage of high school sporls. Finally, many of our Livestream productions are

accompanied by live online conversations through which fans can communicate v/ith each other

and our on-site reporters as the game unfolds. This technology, coverit Live, is addressed in

more detail in the Affidavit ofJoel Christopher, fllf 4-7, l0-11.



18' Livestream commentators meet before the event \ryith the producer to discuss any

particular points of emphasis for the commentary, such as describing a notable rivalry and its

history, outstanding individual performers or upcoming events of note, for examples. Also, the

producer reinforces performance benchmarks, such as makìng sure \rye are providing score and

time updates at regular intervals during the Livestream, and emphasizing the need to repeat

questions posed in the accompanying Coverit Live conversation when they are addressed during

the Livestream. Additionally, the commentators and the producer talk once the crew is on site to

discuss any specific challenges presented at a given venue, such as noise or camera angle, and

the producer gives regular and frequent instructions during the production through the private

messaging feature of coverit Live (which allows the producer to send messages to the

commentators through the Coverit Live conversation that are not visible to outside participanrs.¡.

After the Livestream, when the commentators return to the office, there is a post-production

conversation to talk about tactics for improvement on future Livestreams. The commentators'

content is monitored by the producer, who will instruct them to emphasize certain points or avoid

others. Given that this is a live production, and therefore not scripted, this is a fluid process

dictated by the flow ofthe game and the interaction provided by outside coverit Live

participants.

19. Any other media entity transmitting its own Intemet stream, blog, radio or

television broadcast ofany ofthe four football games transmitt ed,by The post-crescenf wotld

have created an entirely different u/ork product than The post-crescenl's: the choices made by

the camera operator (if any) to zoom or pan emphasize different moments ofplay; the events

singled out for emphasis by each announcer vary based on that person's inte¡est and knowledge

ofthe game, teams, and individual players; and the color commentator's backAround and

The games are identified in the Affidavit ofJoel Chdstopher,'lJ 16.



knowledge of interesting tidbits of information changes the nature and tone ofthe commentary.

In particular, our production would tend to focus on the participating teams from our coverage

area because we know them better from our reporting throughout the season.

20. we also utilize commentators who are not repoúer s for The post-Crescent. þoÍ

example, The Post-crescen¡i was able to secure Brent Engen, a coach from Appleton west High

School to provide color commentary for the transmission ofa game involving one of that coach,s

team's regular-season conference opponents: Appleton North High school. A competing media

entity with a less knowledgeable color commentator would likely not have been able to produce

a transmission of equal interest to high school sports fans. we secured Mr. Engen,s participation

in the october 28, 2008 Livestream ofthe Green Bay preble at Appleton North football playoff

game by first speaking with Dave Pynenberg, the athletic director at Appleton North High

School. Sports reporter Brett Christopherson (the announcer for that contest) called pynenberg

to ask if he could find us a person with knowledge ofthe North football program to appear on the

Livestream. originally, Pynenberg solicited a parent of one ofthe players, but that individual

decided he wasn't comfortable participating in the Livestream. pynenberg then asked Mr. Engen

to participate, and he agreed. At the time, Brent Engen was an assistant football coach at

Appleton west, and his father, Paul Engen, was the head coach at Appleton North. Brent Engcn

provided considerable insight into game strategy and the flow ofthe game, and his contributions

were experl, in our view, because he coached at a program in the same conference as Appleton

North and had deep knowledge ofthe program, as well as ofprep football in general.

2r. we intend to compete with other media to secure the best analysts if we are able

to Livestream wlAA-sponsored playoff games on equal terms. Those contests, in particular, are

well suited for those sorts of guests because more people are available at that point (because



some teams have been elimínated from the playoffs and their coaches are available). Guest

commentators with expertise add another level of depth to the Livestream production and to our

total coverage of that game and that tournament.

22. A live Intemet stream contains many of the same elements as a traditional

newspaper arlicle: team history; player history, strengths, and weaknesses; and summaries of

significant game events. The difference, however, is that in a live transmission, the viewer

receives the background information simultaneously with viewing the game action.

23. The Intemet streams of the four football toumament games produced by The post-

Crescent genetated a significant level of interest from visitors to The Post-Crescezf,s website.

For the october 28, 2008 games, Green Bay prebre at Appleton North drew 414 page views,

while the New London at waupa ca game had 444 page views. The November 1, 200g Appleton

Nofth at Bay Porl game had 541 page views and the November g, 200g Appleton North at

Stevens Point game had I ,038 page views.

24. It's very difficult - ifnot impossible - to be accurate when comparing the

online viewership ofthese games to the print readership ofthe stories about these games.

However, we can compare viewership ofthe Livestream event to other online forms ofcoverage,

bearing in mind the differences in those forms. The online photo gallery ofthe october 2g, 200g

waupaca-New London game drew 1,731page views just on october 29, j00g, while the wriuen

story about the game had 715 page views. A column about that game, written by The post-

crescent sporrs staff member Ricardo Arguello, drew 458 page views on october 29. The

written story about the Appleton North-Green Bay preble game h ad 479 page views on october

29' on November 1, 2008, one story about that day's game between Appleton Norlh and Bay

Port got 28 page views, and another version of that story got four page views. onthe nextday, a

10



photo gallery from the North-Bay Port game got 1,244 page views; one story got 237 page views

and another version got 215 page views. For the November g, 200g game between Appleton

Noñh and Stevens Point, a written story got 337 page views on November 9, and another version

got four page views.

25- These day-of/day-after numbers are a snapshot ofreadership; those stories and

photo galleries were also accessed in the succeeding days. similarly, additional viewers watch

the Livestream of a game after the fact. cunently, we typically see a tenfold increase in the

number ofviewers to the Livestream on the day after the event as viewers watch it in replay. In

the case of the productions in 2008, the post-event bump was about double. The difference

between then and now is our increasingly sophisticated promotional efforts and online users'

growing familiarity with the Livestream capabilities we offer.

26. In our print craft, we typically hear most often from people who are unhappy with

our coverage. For ou¡ Livestream/coverit Live efforls, that is totally reversed. we,ve heard few

complaints and almost all ofthose complaints are about the quality ofthe Livestream, which is

certainly not television quality. we have, however, heard how appreciative people are about our

efforts and how it gives them an opportunity to connect with their families and alma maters in a

way that is not available to them anywhere else. we attract viewers from across the counûy, and

even overseas in a couple of instances . Also, many schools have actively sought out our

coverage and taken steps to assist and promote it. Xavier High School in Appleton, for instanoe,

has made sure we have the space and Internet connections we need to produce Livestreams there

for regular season football and basketball, and promotes the Livestreams through announcements

to students and alumni. Neenah and Fox Valley Lutheran high schools have provided technical

support, including configuring our laptop to tap into their wireless connections.

ll



27 . On October 31, 2008, I received a voicemail from Tim Knoeck of When We

were Young Productions (.'wwwY). He stated the reason he was calling was that he had

noticed The Post-Crescent had. streamed a WIAA football playoff game and that this was illegal.

He stated that he owned the copyrights to those games and that he distributed them. He stated

that no one had been given permission to do the stream and that it had been aeainst his and

WIAA's wishes.

28. Based on my experience, as a high school student, athlete, spectator and

joumalist, high school sporls are extracurricular activities that are often as much a part ofthe

secondary school leaming experience as classroom instruction. The emphasis on high school

sports is not wholly on winning. It's about character building, community building and

developing teamwork and sportsmanship for participants and spectators alike. High school

athletics serve as a key focal point for many communities, many of which often define

themselves around the academic and athletic achievements oftheir schools. High school

athletics are inextricably linked to the social and educational environment ofa school - many

others, including band members and cheerleaders - fall under the penumbra of athle tics. The

Post-crescent rccognizes that coverage ofthese events is coverage ofa community's history. It

is coverage of the development of a community's youth, and how the community reacts to therr

accomplishments or failures, wins or losses. coverage of high school athletics is a key part of

what any responsible community news organization does, and has done for decades. The

technology and the platforms change, as they do in most every business, but the need for the

covgrage - and the interest in it - remains a constånt.

12



FIJRTFIE& AFFIANT SAYETH NAUGHT

Notary Public, State of Wi
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Home WIAA Buy DVD Tournament Results

  

 1 of 28 ›› 

Categories 
Recent  
Coming Soon  
Live Now  

Activity  
All  
Baseball  
Boys Basketball  
Boys Cross Country  
Boys Golf  
Boys Hockey  
Boys Soccer  
Boys Swimming and 
Diving  
Boys Tennis  
Boys Track and Field  
Boys Volleyball  
Football  
Girls Basketball  
Girls Cross Country  
Girls Golf  
Girls Hockey  
Girls Soccer  
Girls Swimming and 
Diving  
Girls Tennis  
Girls Track and Field  
Girls Volleyball  
Gymnastics  
Softball  
WIAA Sport Meetings  
Wrestling  

 
  1 of 28 ›› 

 
Monona Grove Swim Meet 

Tue Jan 5th 2010, 6:00pm EST
Boys Swimming and Diving 

 
WIAA Concussion, 
Supplements, and Heart 
A k PTue Jan 5th 2010, 1:00pm EST
WIAA Sport Meetings

  
Oregon Vs. Watertown

Mon Jan 4th 2010, 8:15pm EST 
Boys Basketball

 
Oregon Hockey Classic 
Lakeland Vs. Oregon 
Wed Dec 30th 2009, 8:00pm EST
Boys Hockey 

 
Oregon Hockey Classic 
Waunakee Vs. DC Everest 
Wed Dec 30th 2009, 3:45pm EST
Boys Hockey

  
Oregon Hockey Classic Beloit 
Memorial Vs. Greenbay... 
Wed Dec 30th 2009, 11:15am EST
Boys Hockey

 
Madison Memorial High School 
vs. Detroit Southeast... 
Tue Dec 29th 2009, 8:45pm EST
Boys Basketball 

 
Oregon Hockey Classic Beloit 
Vs. Lakeland 
Tue Dec 29th 2009, 3:45pm EST
Boys Hockey

  
Madison Memorial High School 
vs. Detroit Country D... 
Mon Dec 28th 2009, 8:45pm EST 
Boys Basketball

 
Oregon Holiday Classic 
Greenbay United Vs. Oregon 
Mon Dec 28th 2009, 8:15pm EST
Boys Hockey 

 
Oregon Holiday Classic DC 
Everest Vs. Lakeland 
Mon Dec 28th 2009, 3:15pm EST
Boys Hockey

  
Oregon Holiday Classic

Mon Dec 28th 2009, 12:30pm EST
Boys Hockey

© 2007-2009 WIAA | WWWY Productions | PlayON! Sports. All Rights Reserved. 
WIAA.tv is operated by PlayON! Sports.

Home WIAA Buy DVD Tournament Results  

Page 1 of 1WIAA.tv

1/6/2010http://wiaa.tv/
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IN THE L]NITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.,

Plaintiffs,
Case No. 09-CV-155

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.

AFFIDAVIT OF MICHAEL T. WOODS

STATE OF WISCONSTN 
I
)ss

COUNTYOF OUTAGAMIE )

Michael T. Woods, being duly swom on oath, states as follows:

1. I have personal knowledge oftfe facts st¿ted herein and, ifcalled upon to do so,

could and would testi$r competently.

2. I am a sports reporter and columnist for Zfre post-Crescent, where I have been

employed since i989.

3. Approximately one week before the November 8, 2008 football game between

Kaukauna High School and Kimberly High School, I called Ryan McGinnis, then interim

athlètics director at Kimberly High school, to ask for permission to live stream the game.

4. Mr. McGinnis denied permission, referring to the WIAA policies in regard to who

could live-stream games, and who could not. since The Post-crescent did nothave approval

from the WIAA or from when we were Young, he politely declined us permission to live-



stream the playoff game. McGinnis refe*ed to WIAA instructions on the issue of live-

streaming.

5. I received media credentials to attend the game and covered the game from the

pressbox. No one else covering the game was conducting live streaming or ary other type of

video transmission of the game. I subsequently wrote an article immediately after the game from

the football pressbox, which they kept open for me and fellow The post-crescent writer Dick

Knapinski.

4561207 3
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

MOTION FOR SUMMARY JUDGMENT
______________________________________________________________________________

Plaintiffs Wisconsin Interscholastic Athletic Association (“WIAA”) and American-HiFi, 

Inc., (“WWWY”) hereby move the Court pursuant to Federal Rule of Civil Procedure 56 for 

summary judgment.

The grounds for this motion, as stated fully in the brief filed with this motion, are that 

there is no genuine dispute of material fact and WIAA and WWWY are entitled to judgment as a 

matter of law.  This motion is based upon and supported by all the pleadings and papers filed in 

this case and the brief and supporting documents accompanying this Motion for Summary 

Judgment. 

For the foregoing reasons, the parties respectfully request that this Court grant this 

motion.



70205-0001/LEGAL17560883.1

Dated this 22nd day of January, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/ John S. Skilton
John S. Skilton
jskilton@perkinscoie.com
Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012

Attorneys for the Plaintiffs Wisconsin 
Interscholastic Athletic Association and 
American-Hifi, Inc. 

MAWICKE& GOISMAN S.C.

Jennifer S. Walther
jwalther@dmgr.com
1509 North Prospect Avenue
Milwaukee, WI 53202

Tel:  (414) 224-0600
Fax:  (414) 224-9359

Attorney for the Plaintiff Wisconsin 
Interscholastic Athletic Association



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION 
FOR SUMMARY JUDGMENT

______________________________________________________________________________
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I. INTRODUCTION AND SUMMARY OF ARGUMENT

The Wisconsin Interscholastic Athletic Organization (“WIAA”) and its licensee, 

American-HiFi, Inc. (known as When We Were Young Productions, or “WWWY”), hereby 

move for summary judgment on the First Amendment, Fourteenth Amendment, and Copyright 

counterclaims brought by Defendants Gannett Co., Inc., and Wisconsin Newspaper Association, 

Inc. (collectively, “Gannett” or “Defendants”).  The WIAA, which organizes and sponsors 

statewide high school athletics tournaments in Wisconsin, has entered into a contract with 

WWWY granting exclusive rights to stream live high school tournament games over the internet.  

As a voluntary association, the WIAA depends upon revenue generated from its tournament 

events, including the exclusive license with WWWY, in order to fund its operations and organize 

these tournaments.  The WIAA also relies upon exclusive licensing contracts to ensure the 

transmission of those sporting tournaments with less public interest, which are nonetheless very 

important to the participants, to their families, and to fans of those sports. Finally, the exclusive 

licensing contracts help the WIAA protect videos and images of tournament events from 

association with products that would harm the image of the WIAA or the participating athletes.

Defendants claim that the First and Fourteenth Amendments of the U.S. Constitution, as 

well as the Copyright Act, prohibit this arrangement and guarantee that Defendants may also 

transmit live high school tournament games over the internet without first obtaining a license 

from WIAA or WWWY.  Defendants argue that limitations on internet streaming amount to 

unconstitutional restrictions on their freedom to speak and to report newsworthy events, and that 

the WIAA’s exclusive business arrangement violates their right to equal treatment under the law.  

This is not correct as a matter of law.
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First, as the organizer of the tournaments, the WIAA acts in a proprietary capacity and 

may enter into contracts as could a private business.  The WIAA’s purposes in entering into the 

WWWY contract reflect proprietary rather than governmental concerns, and the contract 

contains reasonable commercial provisions.  Because Defendants remain free to report on 

tournament events using other means, they have only a very limited First Amendment interest in 

the additional ability to carry a complete game live, and that interest cannot outweigh the 

WIAA’s legitimate proprietary interests in promoting and sustaining its tournaments.  

Unsurprisingly, courts in similar circumstances have upheld exclusive transmission contracts 

covering athletic events. 

Furthermore, a high school sporting event does not constitute a public forum for First 

Amendment purposes.  Courts have consistently held that sporting events constitute non-public 

fora, leaving their organizers free to establish reasonable, viewpoint-neutral limitations on 

expressive activity. Here, WIAA has imposed no restrictions on any particular viewpoint, nor 

has the WIAA limited communication through any other means.  Defendants remain completely 

free to report on the events in question; they simply may not carry the game as a whole live on 

the internet.  Moreover, regardless of the nature of the forum, these limited restrictions on 

internet streaming constitute reasonable restrictions on the time, place, and manner of the 

Defendants’ potential speech, as they do not affect the content of that speech and are narrowly 

tailored to serve the significant governmental interest in operating and adequately funding 

statewide high school athletic competitions.

Similarly, nothing in the Fourteenth Amendment prohibits the WIAA from choosing one 

business partner over another.  Because the WIAA has not unconstitutionally restricted 

Defendants’ First Amendment rights, the WIAA need only show that its exclusive contract is 
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rationally related to a legitimate purpose in order to pass muster under the Fourteenth 

Amendment.  The WIAA’s interests in generating revenue, managing its tournaments, and 

providing public access to a wider range of tournaments all constitute legitimate purposes, and 

any one of them would satisfy the Fourteenth Amendment with respect to the WIAA’s decision 

to contract with WWWY rather than Defendants.  The Equal Protection Clause does not give 

Defendants the right to benefit from commercial bargains struck with competitors.

Finally, the Copyright Act only applies to matters “fixed in a tangible medium of 

expression”– in this case, to live sporting events actually transmitted or broadcast.  The athletic 

events themselves are not “fixed” and thus lie outside the realm of copyright.  Similarly, the prior 

question of who has proper authority to gain access to an event in order to create a potentially 

copyrightable broadcast lies outside the subject matter of copyright.  As a result, the WIAA’s 

policies at issue here are not subject to preemption by the Copyright Act.  

II. BACKGROUND

The WIAA is an unincorporated, nonprofit organization of member schools located in the 

State of Wisconsin.  FOF 1.  The WIAA seeks to organize, develop, direct, and control an 

interscholastic athletic program that promotes competitive, educational and financial 

opportunities for member schools.  FOF 19.  These opportunities include participation in post-

season WIAA-sponsored, controlled, and funded sports tournaments, which are separate from 

regular season games.  FOF 20.  These tournaments are an essential part of the WIAA’s mission 

and are the WIAA’s major source of operating revenue.  FOF 52-53. 

A. WIAA’s Exclusive Contracts

The WIAA has had several exclusive contracts with broadcast partners throughout the 

years, including one with Fox Sport Network Wisconsin (“Fox”) since 2001 for the transmission 

of the seven state football finals, and one with Quincy Newspapers, Inc. (“QNI”) since 1968 for 
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the exclusive broadcast of the boys and girls basketball tournaments and hockey finals. FOF 79-

83.

Beginning in about 2003, the WIAA began to lose revenue from its QNI contract.  QNI 

revenue went from $140,000 in 2002 to $40,000 in 2004. FOF 84-87.  Due to this loss of 

revenue from QNI, the WIAA began to look for other sources of revenue.  FOF 89.  

At about the same time as WIAA lost the QNI revenue, coaches committees including 

representatives of other sports began telling WIAA staff that they had a strong interest in the live 

transmission of additional sports and that they wanted the same exposure for their sports and 

athletes that basketball, hockey and football were receiving. FOF 90-91.  The WIAA staff also 

wanted to get as many sports publicly distributed as possible. FOF 92.  The WIAA inquired 

whether its existing contractual partners might be interested in broadcasting these additional 

events, but they declined to pursue the opportunity.  FOF 96.

During this time, Chickering met Tim Eichorst, the majority shareholder of  WWWY.  

FOF 97.  WWWY was founded in 2002 to produce and distribute high school athletic events.  

FOF 98-102.  Through the fall and winter of 2003, they discussed the idea of WWWY producing 

and distributing WIAA tournaments. FOF 103-106.  

In May of 2004, WWWY and the WIAA entered into a Letter of Intent to pursue a formal 

contract granting certain exclusive WIAA programming rights to WWWY for a fee. FOF 107-

111.  In early 2005, Eichorst made a formal proposal to the WIAA for WWWY to deliver 

broadcast quality video production of WIAA events, and to distribute these products through all 

physical, electronic, and broadcast media. FOF 115, 117.  Based on this proposal, in May of 

2005, WWWY and the WIAA entered into a ten year Production Rights And Distribution 

Agreement (“the Agreement”).  FOF 126-127.
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The Agreement gives WWWY the exclusive right to produce, sell, and distribute through 

multiple platforms, including internet streaming, the broadcast of all WIAA tournament series 

and championship events for all WIAA sports, except those under existing contract. FOF 128. 

As part of the Agreement, WWWY actively seeks out and affiliates with all qualified production 

resources who are willing to produce events that WWWY does not produce. FOF 142-143, 147-

157.  WWWY currently pays the WIAA an annual fee of $60,000 for the rights granted in the 

Agreement.  FOF 129.

WWWY also provides video production services to the WIAA at no cost to the WIAA, 

such as producing WIAA sports meetings and annual meetings, award ceremonies, providing 

live feed to game boards, and creating public service announcements. FOF 167-182.   

As part of the Agreement, WWWY and WIAA created the web portal known as 

“wiaa.tv” as a platform to distribute WIAA events through internet streaming. FOF 183-185, 

191-192.  The web portal plays a key role in the strategy for the branding and marketing of the 

WIAA. FOF 188.  For example, the WIAA name is associated with the video distribution 

platform, so that the WIAA becomes the destination point for its own events. FOF 189.  The 

wiaa.tv web portal contains all live and archived videos of WIAA events for all WIAA 

recognized sports that WWWY produces and all live and archived videos for WIAA meetings 

that WWWY produces, such as sports meetings, rules meetings, press conferences, and the 

annual meeting. FOF 193.  WWWY operates and manages the wiaa.tv web portal for WIAA as 

part of its contractual responsibilities and at no cost to the WIAA. FOF 195.  In 2008-2009, 

wiaa.tv presented live streams of 82 tournament events and archived streams of 182 tournament 

events, including events from each of the WIAA’s 25 sports. FOF 205. 
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In 2008 the WIAA also entered into a five-year contract granting Visual Image 

Photography, Inc. (“VIP”) the exclusive right to sell products using images from tournament 

events. FOF 224.  Previously, the WIAA had also granted VIP the exclusive right to the 

commercial sale of photographs taken during tournament events, but the WIAA suspended that 

policy in 2007. FOF 218-220, 221-222.  Both the VIP contract and the WIAA media policies 

now permit all credentialed media to sell tournament event photographs but not products 

incorporating those photographs. FOF 225-227.  As with the WWWY Agreement, which 

provides archived video streaming in a single location at wiaa.tv, the photography policy permits 

the WIAA to reduce the danger that WIAA tournament images become associated with products 

inconsistent with WIAA’s image, such as alcohol or tobacco. FOF 204, 220.

B. WIAA Media Policies 

The WIAA recognizes the importance of media coverage of its events and provides 

relevant policies and guidelines through two publications.  FOF 32-34.  First, the WIAA issues 

the Senior High School Handbook, which contains both spectator policies and “Video 

Transmission Policies” applying to broadcast, cable, and internet streams during the WIAA State 

Tournament Series. FOF 33.  Second, the WIAA has issued a Media Policies Reference Guide 

“to assist media with requesting/issuing of working media credentials . . . the use of equipment 

by news gathering media and the comprehension of WIAA property rights for State Tournament 

Series competitions.”  FOF 34.  These include policies that apply to the media during the entire 

WIAA-State Tournament Series, i.e., regional, sectional, and state final tournaments. FOF 36.  

The WIAA policies define the term “broadcast” as “airing/streaming the entire duration 

of tournament games” and prohibit any live or delayed television or internet streaming of WIAA 

State Tournament Series events without permission from the WIAA.  FOF 44-45.  No fees, 

however, are required for tape-delayed broadcasts or streams for schools who wish to air games 
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on their own educational channel, on a local cable system, or the school’s website. FOF 46.  

Moreover, media covering the WIAA tournament events for “newscast purposes” may, without 

paying a fee, use up to two minutes of film, video or audio tape for regularly scheduled news, 

sports programs, or websites, and may use tournament action as a backdrop for live actions 

reports, provided no play-by-play is used.  FOF 47.

Thus, under the WIAA’s policies, those who wish to broadcast or internet stream more 

than two minutes of tournament events are required to obtain permission from the rights holder.  

FOF 48.   WWWY is the rights holder for all pre-state Tournament Series events for all sports 

(i.e., regional and sectional events) and all final state tournament events excluding football, 

basketball, and hockey finals. FOF 128.  Fox Sports Wisconsin (“Fox”) has the exclusive rights 

to State Football Championship games, and WAOW-TV/Quincy Newspapers, Inc. (“Quincy”) 

has the exclusive rights to the Boys and Girls Basketball State Tournaments and Hockey State 

Finals.  FOF 79, 82.  

In addition to the policies noted above, the WIAA provides for media access to 

communication lines (e.g., telephone, high-speed internet, and wireless connections) for use in 

reporting at State Tournament venues (for a fee of $25-30), photography of WIAA events, radio 

or other audio broadcast of WIAA events, and post-game interviews of players and coaches.  

FOF 49-51.  Indeed, subject to some limitations, newspapers are offered up to five media 

credentials for daily papers (two for weekly newspapers). FOF 51.  

The WIAA’s Media Policies Reference Guide also addresses simultaneous play-by-play 

depictions of tournament events, including live “blogging” of the game.  FOF 228.  Any media 

organization that wishes to transmit live play-by-play descriptions of tournament action must 

obtain WIAA consent and pay the approximate rights fee. FOF 229.  The Media Guide specifies 
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that the media do not have to pay a fee for “live report updates” involving information about 

results or the event without play-by-play description of the contest. FOF 230.  The WIAA 

defines play-by-play as live and detailed regular entries of depictions of the sports events as they 

are happening, so that it approximates a video or audio transmission allowing the recipient to 

experience the game as it occurs. FOF 232.  Following two instances of unauthorized blogging, 

the WIAA attempted to work with media companies to develop a revised policy toward live 

play-by-play blogging, including a more refined definition of play-by-play, but the media 

companies did not follow through on their offer to draft an updated policy.  FOF 233-241.

C. The Current Dispute

Despite the WIAA’s policies regarding internet streaming, in October and November of 

2008, The Post-Crescent videotaped and subsequently streamed four WIAA-sponsored football 

tournament games.  FOF 209.  The newspaper did not obtain permission to stream any of these 

events and also refused to pay the rights fee for streaming.  FOF 210.  In November of 2008, 

Gannett newspapers likewise attempted to stream four WIAA events, again having failed to 

obtain permission and pay a rights fee.  FOF 214.

Gannett now asserts that the WIAA’s policy prohibiting internet streaming of its events 

absent permission from the appropriate rights holder, i.e., WWWY, violates Gannett’s rights 

under the First and Fourteenth Amendments to “report” on WIAA events, and that the WIAA’s 

restrictions on videotaping and transmission of its games are preempted by the Copyright Act, 17 

U.S.C. § 101 et seq. These arguments are without merit.  For the reasons stated herein, the 

WIAA’s exclusive rights agreement and related policies do not run afoul of either Gannett’s 

constitutional rights or the copyright laws.  
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III. ARGUMENT

A. The First Amendment Does Not Prohibit The WIAA From Controlling 
Internet Transmission of its Sporting Events

Gannett’s first counterclaim alleges that WIAA’s policy prohibiting the transmission of 

its events absent a license violates the newspapers’ First Amendment rights.  At issue is the 

WIAA’s contract with the production company WWWY, which grants WWWY the exclusive 

right to “produce, sell, and distribute all WIAA tournament series events.”  FOF 128.  In 

accordance with this contract, WIAA media policies require media outlets to get permission prior 

to transmitting WIAA events, whether through live or archived video streaming or live play-by-

play depictions of event action, which are equivalent to a live broadcast. FOF 45, 229.  

According to Gannett, this arrangement violates the newspapers’ First Amendment right to 

“report” on high school sports.  The basis for Gannett’s assertion appears to be that where the 

WIAA has allowed reporters access to events, it must allow all news organizations to transmit its 

games, a position that would prohibit the WIAA (or, for that matter, any state university or 

organization) from entering into exclusive contracts relating to sporting and entertainment 

events.  

The act of granting public and media access to observe WIAA-sponsored events, 

however, does not surrender the WIAA’s right to control the transmission of its events and 

generate revenues.  Indeed, the WIAA, no less than a private actor, may enter into exclusive 

license agreements where, as here, it functions in its proprietary capacity.  

Moreover, the First Amendment allows WIAA to place reasonable restrictions on the 

conduct of the media during a tournament event, both because each sporting event is a non-

public forum and because state sectors may impose reasonable time, place, and manner 

restrictions regardless of the nature of the forum.  The challenged WIAA policy falls squarely 
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within the four corners of constitutional restrictions and the accepted industry norms related to 

the “reporting” (as opposed to transmission) of sporting events.     

1. WIAA is Acting in its Proprietary Capacity in Controlling Internet 
Transmission of its Events

Because the WIAA is acting in a proprietary capacity in granting exclusive internet 

streaming rights to WWWY, it enjoys essentially the same freedom to enter into and maintain 

exclusive contracts as would any private actor conducting the same business.  Provided that the 

conduct at issue is not arbitrary or capricious, it will withstand a challenge on First Amendment 

grounds.  In this case, the WIAA’s granting of exclusive rights to stream athletic events easily 

meets this test.  Accordingly, WIAA has the authority to require that Gannett comply with the 

terms of the licensing agreement if it wishes to stream WIAA’s athletic events.

When a state actor engages in a commercial venture, it has discretion to make 

“reasonable choices” about that venture without triggering the full First Amendment protections 

that might otherwise be available in a public forum.  Lehman v. City of Shaker Heights, 418 U.S. 

298, 303 (1974).  In this situation, a court will generally uphold any contractual provisions or 

practices that are not “arbitrary, capricious, or invidious.”  Id. In general, a state actor exercising 

proprietary powers “shares the same freedoms as, and is subject to no greater limitations than, a 

private firm conducting the selfsame business.”  D’Amario v. Providence Civic Ctr. Auth., 639 F. 

Supp. 1538, 1544 (D.R.I. 1986) (upholding a ban on cameras at certain public concerts), aff’d, 

815 F.2d 692 (1st Cir. 1987). Here, because the WIAA is operating in a proprietary capacity, it 

should be able to exercise the same discretion as a private association operating an athletic event 

and selecting its own broadcast options.

There can be little doubt that the WIAA is acting in its propriety capacity.  Federal courts 

have consistently recognized that the awarding of private contracts by a state actor is a 
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proprietary, not governmental, function.  Thus, in American Yearbook Co. v. Askew, 339 F. 

Supp. 719, 722 (M.D. Fla. 1972), aff’d, 409 U.S. 904 (1972), the court held that the state was 

operating in its proprietary capacity when it designated which printing companies could be 

awarded contracts for printing the state’s high school yearbooks.  Similarly, in Foto USA, Inc. v. 

Board of Regents of the University System of Florida, 141 F.3d 1032 (11th Cir. 1998), the court 

held that the state university could, in its proprietary capacity, allow exclusive commercial 

access to one graduation photographer.1

Courts have also specifically held that a state actor may, within its proprietary capacity, 

enter into an exclusive broadcast contract for events it operates or organizes.  For example, in 

Post Newsweek Stations-Connecticut, Inc. v. Travelers Insurance Co., 510 F. Supp. 81, 85 (D. 

Conn. 1981), the court found that the City of Hartford acted in its proprietary capacity, not its 

governmental capacity, when it awarded ABC the exclusive right to provide the television 

broadcast of the World Figure Skating Championships.  Similarly, in KTSP-Taft Television & 

Radio Co. v. Arizona State Lottery Commission, 646 F. Supp. 300, 309 (D. Ariz. 1986), the state 

of Arizona acted in its proprietary capacity when it contracted with two television stations to 

provide the exclusive broadcast of the weekly lottery drawing.   

Moreover, WIAA’s purposes in licensing the right to stream its athletic competitions 

reflect proprietary, rather than governmental, concerns.  First, through its exclusive contracts, 

WIAA generates the revenue needed to organize and operate its competitions.  FOF 244.  

WIAA’s broadcast partners pay for the exclusive broadcasting rights to state tournaments, and 

that revenue funds the WIAA’s state tournaments, including those tournaments in sports without 

significant public attendance.  FOF 244, 246.  The WIAA does not transfer any of this revenue to 

  
1 Thus, the more limited photographic exclusivity contained in WIAA’s current media policies—that only its 
contractual partner may sell products containing tournament photographs—falls within the permissible activity for 
WIAA as a proprietary actor.
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the general state funds or to any specific state agencies.  FOF 245.  Courts have pointed to this 

self-contained revenue generation as evidence of proprietary, rather than governmental, conduct 

for the purposes of First Amendment analysis.  Thus, in Gannett Satellite Information Network v. 

Metropolitan Transportation Authority, 745 F.2d 767, 774 (2d Cir. 1984), the Second Circuit 

held that the state of New York’s operation of railroad stations involved a proprietary, not 

governmental function, and therefore the state was “not acting in a traditional governmental 

capacity” when it imposed licensing fees for the placement of newsracks in public railroad 

stations.  Central to the court’s holding was the fact that the transit agency responsible for 

operation of the railroads was, like the WIAA, “self- sustaining,” and that its revenues were used 

for its own operations, not contributed to the state’s general coffers.  Id. at 775. 

Second, WIAA uses its ability to grant exclusive broadcasting rights to guarantee 

additional internet streaming of state tournaments that lack visibility and that might not, on their 

own, be of sufficient commercial interest to potential broadcasters.  For example, WIAA’s 

contract with WWWY provides that WWWY must produce and distribute events from all 25 

state tournaments by live or delayed streaming.  FOF 140, 247-249.  Courts have recognized that 

guaranteeing expanded broadcast of events that an entity has organized forms a legitimate 

commercial interest.  Thus, in KTSP-Taft Television, the court recognized the government’s 

commercial interest in guaranteeing weekly lottery broadcasts, even when the stakes were too 

low to generate independent interest from broadcasters.  646 F. Supp. at 310.  WIAA’s

comparable interests reinforce the conclusion that it acted in its proprietary capacity when 

entering into its broadcast contracts. 

When a state actor is functioning in a proprietary capacity, as the WIAA is here, 

“contractual restrictions are constitutional if they are not arbitrary or capricious.”  Post 
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Newsweek, 510 F. Supp. at 86; see also KPST-TAFT Television, 646 F. Supp. at 309 (“Where 

commercial activity is the state action at issue, conscious limitations on access are permissible 

where the limitations are consistent with the activity and are not arbitrary in their 

implementation.”); American Yearbook, 33 F. Supp. at 721 (“Where the state exercises its 

proprietary or business power, however, it is subject to no more limitation than a private 

individual or corporation would be in transacting the same business.”); D’Amario, 639 F. Supp. 

at 1544 (in general, state actor exercising propriety powers “shares the same freedoms as, and is 

subject to no greater limitations than, a private firm conducting the selfsame business”).

In determining whether the proprietary state actions at issue are arbitrary and capricious, 

courts weigh “the nature of the forum and the conflicting interests involved.”  Post Newsweek, 

510 F. Supp. at 86.  As the court explained in Post Newsweek, athletic events are “on the 

periphery of protected speech (for the purposes of a balancing of conflicting interests) as 

opposed, for example, to political speech, which is at the core of first amendment protection.”  

Id.  Thus the expressive activity in question here, live streaming of an athletic competition, does 

not trigger the same degree of First Amendment protections as classic First Amendment activity 

like political expression.  Furthermore, the WIAA in no way limits the ability of Defendants to 

report on state tournament events.  Reporters may describe the tournament events in print, via 

television or radio broadcasts, through internet stories, or other means.  FOF 259-262, 264 . In 

support of any report, they may use photographs or two minutes of live footage.  FOF 47, 50.  

They simply may not carry broadcasts of the games over the internet via live streaming or its 

equivalent.  FOF 45.  Thus, the specific First Amendment rights at issue are limited to this 

particular means of conveying information.  As the court stated in D’Amario with respect to 

limitations on photography,
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The press remains quintessentially “free”: to observe, to comment, to portray.  The flow 
of ideas and information, the stream of meaningful communication, is not materially 
dammed.  All that is denied is the use of photographic gear inside the arena.  And, the 
incremental value of setting that denial aside, viewed as a matter of facilitating the 
public’s right to know, is puny.

639 F. Supp. at 1544. So too, here, the press remains free to observe, to comment, and to portray 

the events in question through a wide range of media.

At the same time, courts have recognized that when a state actor is functioning in its 

proprietary capacity, the commercial component of the conduct weighs heavily in the analysis of 

whether that conduct is reasonable (i.e., not arbitrary and capricious).  Thus, as the Eleventh 

Circuit explained in Atlanta Journal Constitution v. Atlanta Department of Aviation, 322 F.3d 

1298, 1309 (11th Cir. 2003), when a state entity “acts as a proprietor, reasonable regulations may 

include profit conscious fees for access for expressive conduct, in a manner similar to fees that 

would [be] charged if the forum was owned by a private party (i.e., a fee for a[n] auditorium for 

a dance recital, or a fee for displaying advertisements in a newspaper).”  Likewise, in KTSP-Taft 

Television, the court determined that the state’s right to preclude other stations from carrying the 

broadcast of the state lottery drawing was justified by the state’s interest in raising revenue and 

ensuring adequate publicity for the lottery.  646 F. Supp. at 309-10 (“When a state agency is 

engaged in a permitted commercial activity, raising of revenue becomes a significant 

governmental interest entitled to deference.”); see also Gannett 745 F. 2d at 775 (“licensing fees 

are permissible manner restrictions which serve the significant governmental interest of raising 

revenue”).  

A number of state courts have applied these principles to the broadcasts of high school 

football games and reached the same conclusion.  For example, an Oklahoma school district 

sought to impose a fee on broadcasters who wished to carry high school games live, and a local 
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radio network objected on First and Fourteenth Amendment grounds.  Okla. Sports Props. v. 

Indep. Sch. Dist. #11 of Tulsa County, 957 P.2d 137, 139 (Okla. Ct. App. 1998). Citing KTSP

and Post Newsweek, the court concluded that the school district acted in its proprietary capacity 

and upheld the fee.  Id. A different court reached the same result in an earlier Texas case. Sw. 

Broad. Co. v. Oil Ctr. Broad. Co., 210 S.W.2d 230 (Tex. Ct. App. 1947).  There, the school 

district signed an exclusive contract with one radio station, and another radio station sued.  The 

court observed that “[w]ere these football games conducted by private individuals or 

corporations, there could be no question of the legality of the contract” and concluded that the 

school district should have “the same freedom of action” as a private party putting on the games.  

Id. at 233.  The court specifically found that a temporary injunction against the plaintiff’s live 

play-by-play broadcast passed First Amendment muster.  Id. at 234; see also Colo. High Sch. 

Activities Ass’n v. Uncompahgre Broad. Co., 300 P.2d 968, 970 (Colo. 1956) (upholding a 

broadcast fee after finding “no reason why a school district, even though supported by public tax 

funds, should not charge reasonable fees to broadcast any or all of its athletic events”).

Thus, the WIAA’s goals of funding its athletic competitions and expanding coverage of 

less visible sports by contracting for exclusive internet streaming rights serve legitimate 

governmental interests and outweigh the Defendants’ marginal First Amendment interest in live 

streaming the athletic events produced and funded by the WIAA.

2. The WIAA’s Internet Transmission Policies Are Permissible Under 
the Court’s Public Forum Rubric

Regardless of whether the WIAA is acting in its proprietary capacity in controlling the 

internet transmission of its sponsored events, the WIAA policies survive Gannett’s First 

Amendment challenge because they are permissible restrictions under the First Amendment in 

light of the nature of the conduct and the forum at issue.  Courts have routinely held that sporting 
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events such as WIAA tournament games are non-expressive, conduct-based activities and that 

sporting facilities are nonpublic fora.  The WIAA is therefore permitted to institute reasonable 

and viewpoint-neutral restrictions such as the policies at issue here. But even were the Court to 

determine the WIAA had created a public forum, as Gannett has asserted, the WIAA’s policies

would survive the appropriate constitutional test because they are reasonable time, place, and 

manner restrictions.  

a. Courts have recognized three types of public fora, warranting 
differing levels of scrutiny

The ‘“First Amendment does not guarantee access to property simply because it is owned 

or controlled by the government.’”  Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 

37, 46 (1983) (quoting U.S. Postal Serv. v. Council of Greenburgh Civil Ass’ns, 453 U.S. 114, 

129 (1981)).  “[T]he State, no less than a private owner of property, has power to preserve the 

property under its control for the use to which it is lawfully dedicated.’”  Id. (quoting U.S. Postal 

Serv., 453 U.S. at 129-30).  

Under the prevailing forum-based constitutional framework, the degree to which an 

organization such as the WIAA can exercise this control through the regulation of protected 

speech varies depending on the nature of the “forum” in which it places the regulation.  See id. at 

44-45.  The Supreme Court has recognized at least three basic categories of fora, each bearing 

varying degrees of scrutiny.  Id. at 44-46.  First are “traditional” or quintessential public fora, 

meaning those places traditionally “held in trust” for the use of the public for expressive 

activities, for example streets, sidewalks, and parks.  Perry Educ. Ass’n, 460 U.S. at 45-46.  

Second, the Court has recognized the “designated” public forum, which consists of property that 

the state has opened to the public for a wide variety of expressive activity.  Id.; see also Hone v. 

Cortland City Sch. Dist., 985 F. Supp. 262, 270–271 (N.D.N.Y. 1997).  Finally, the Court has 
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recognized “nonpublic” fora, which is public property that “is not by tradition or designation a 

forum for public communication.”  Perry Educ. Ass’n, 460 U.S. at 46.  

In both traditional and designated fora, the government may place content-neutral time, 

place, and manner restrictions, i.e., restrictions that are narrowly tailored to serve a significant 

government interest and leave open sufficient alternative channels for communication of the 

information at issue.  See Hotel Employees & Rest. Employees Union, Local 100 v. City of N.Y. 

Dep’t of Parks & Recreation, 311 F.3d 534, 545 (2d Cir. 2002) (citing Perry Educ. Ass’n, 460 

U.S. at 45); Child Evangelism Fellowship of Md., Inc. v. Montgomery County Pub. Schs., 457 

F.3d 376 (4th Cir. 2006).  In a nonpublic forum, however, the “government may restrict speech . 

. . subject only to the requirements of reasonableness and viewpoint neutrality.”  Hotel 

Employees, 311 F.3d at 546.

In addition to the three basic categories of fora noted above, courts have distinguished a 

fourth, hybrid category—the “limited” public forum.  See Child Evangelism, 457 F.3d at 382 

(citing Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106-07 (2001)); see also Perry Educ. 

Ass’n, 460 U.S. at 46 n.7.  Unlike a traditional or designated fora, in a “limited” forum, “the 

government creates a channel for a specific or limited type of expression where one did not 

previously exist.”  Child Evangelism, 457 F.3d at 382.  In such fora, the state may “reserv[e] [its

forum] for certain groups or for the discussion of certain topics,” provided that its actions are 

viewpoint neutral and “reasonable in light of the purpose served by the forum.”  Good News 

Club, 533 U.S. at 106-07 (quoting Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 

819, 829 (1995); Cornelius v. NAACP Legal Def. & Educ. Fund., 473 U.S. 788, 806 (1985)) 

(internal quotations omitted).  In a limited forum, the state may exclude speech that does not fall 

within limitations placed on the forum in the first instance, meaning, for example, it may exclude 
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political rallies from a forum designated for artistic performances.  Hotel Employees, 311 F.3d at 

545-46; Hone, 985 F. Supp. at 271.  Expression that falls within the category for which the 

forum was opened, however, is treated in the same manner as speech in a traditional or 

designated forum, and the state actor may impose only content-neutral and reasonable time, 

place, manner restrictions.  Hotel Employees, 311 F.3d at 545.

“The primary factor in determining whether property is owned or controlled by the 

government is a public forum is how the locale is used,” Id. at 547 (internal quotation omitted), 

in particular whether the government “has allowed indiscriminate use of the forum for the open 

expression of ideas on a variety of subjects.”  1 Rodney A. Smolla, Smolla & Nimmer on 

Freedom of Speech § 8.10 (2009 ed.).  Equally important, however, is the intent of the state actor 

in creating the “forum”; for the government to create a “public forum,” it must intend to open the 

forum for a variety of expressive activities.  Id. § 8:14-15; see also Hotel Employees, 311 F.3d at 

540 (noting that the city did not intend to use Lincoln Center’s Plaza as a public forum).  “Public 

forum status is not appropriate for a locale where the full exercise of First Amendment rights 

would be inconsistent with the special interests of a government in overseeing the use of its 

property.”  Int’l Soc’y for Krishna Consciousness, Inc. v. N.J. Sports & Exposition Auth., 691 

F.2d 155, 160-61 (3d Cir. 1982).  

b. WIAA tournament games are not public fora.

The burden rests with Gannett to demonstrate the WIAA-sponsored sporting events are 

public fora.  See Hotel Employees, 311 F.3d at 548 (noting that First Amendment plaintiff had 

not “established” that the challenged forum was a public park).  Here, applying the above-noted 

forum analysis, Gannett cannot meet this burden.  

The WIAA-sponsored events in question are state tournament games in all WIAA-

recognized sports.  Sporting activities are “conduct-oriented activity” and “not entitled to the 
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same First Amendment protection which other more ‘communicative’ forms of entertainment 

have been afforded, such as jazz concerts and nude dancing.”  Top Rank, Inc. v. Fla. State 

Boxing Comm’n, 837 So. 2d 496, 501 (Fla. Ct. App. 2003) (citing Sunset Amusement Co. v. Bd. 

of Police Comm’rs, 7 Cal. 3d 64, 74, 496 P.2d 840, 845-46 (1972) (no First Amendment right to 

roller skate); see also Murdock v. City of Jacksonville, 361 F. Supp. 1083, 1096 (M.D. Fla. 1973) 

(“The promotion of wrestling matches in this case is not a symbolic act, nor is the wrestling 

match itself a symbolic act, protected by the First Amendment. Wrestling is just not ‘free 

speech,’ ‘akin to free speech,’ nor a “symbolic act.’”); Justice v. NCAA, 577 F. Supp. 356, 374 

(D. Ariz. 1983) (“[i]n its most basic form, athletic competition does not constitute pure speech; 

rather, participation in athletic competition constitutes physical activity”).  Sporting events “do 

not convey any message, symbolic or otherwise,” but instead are mere entertainment.  Top Rank, 

Inc., 837 So. 2d at 502, 501.  While entertainment (and the reporting of such entertainment) is 

afforded some First Amendment protection, the “exposition of an athletic exercise” is at best 

only “on the periphery of protected speech.”  Post Newsweek, 510 F. Supp. at 86 (figure skating 

is “entertainment” and not entitled to First Amendment protection akin to political speech).  

Accordingly, given its non-communicative nature, when applying the forum analysis in 

the context of sporting events, numerous courts have concluded that a sporting arena or stadium

is simply not a public forum.  See, e.g., N.J. Sports, 691 F.2d at 161 (New Jersey’s Meadowlands 

sporting complex was a non-forum); Hubbard Broad., Inc. v. Metro. Sports Facilities Comm'n,

797 F.2d 552, 555 (8th Cir. 1986) (“The Metrodome is not a place of public assembly intended 

for the communication of ideas or for the exchange of different points of view.  Rather, it is a 

commercial venture by the city constructed to meet the need for a major sports facility in the 

Twin Cities area and, at the same time, to provide economic benefits to the area.”); HippoPress, 
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LLC v. SMG, 150 N.H. 304, 313-314, 837 A.2d 347, 356-57 (2003) (public sporting and 

entertainment facility not a public forum); Hone, 985 F. Supp. at 271 (public high school 

sporting program did not create a public forum); Calash v. City of Bridgeport, 788 F.2d 80 (2d 

Cir. 1986) (municipal stadium a nonforum).  As exemplified by the Third Circuit in analyzing 

First Amendment claims related to the Meadowlands complex, facilities used for sporting events 

do not “fit any of the accepted descriptions of a public forum.  The race track and the stadium are 

not traditional sites like streets and parks which are stamped with a kind of First-Amendment 

easement.  Nor does the complex resemble theatres and auditoriums which are created for the 

primary purpose of public communication . . . and . . . as a place for the exchange of views . . . .”  

N.J. Sports, 691 F.2d at 161 (internal citation and quotation omitted).  

Like the Meadowlands complex in N.J. Sports, the facilities and venues that WIAA 

leases for its tournaments are designed and used for sporting events.  They are not traditional 

sites like streets and parks and are not created for any purpose other than sports expositions.

The WIAA hosts and administers 25 State Championship Tournaments, which includes 

both boys and girls sports, and individual and team competition. FOF 64.  The WIAA leases the 

facilities or venues for the WIAA-hosted State Tournaments through long-term contracts of three 

to five years (except the WIAA does not have leases with the venues for cross country or 

gymnastics). FOF 65.  When the WIAA uses the venues, it uses them solely for its athletic 

competitions. FOF 66. The WIAA has use of the facilities or venues for the duration of the 

athletic competition as specified in the leases, and does not otherwise have any control over or 

obligation regarding the management and operation of these facilities or venues when not used 

by the WIAA for its athletic events. FOF 67.  
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The State Tournaments are held in sixteen different athletic facilities throughout the State 

of Wisconsin. FOF 68.  The WIAA tries to find the best facility available to showcase the 

athletic event, provided the facility is available and affordable, and that it offers good value for 

the WIAA’s money. FOF 69.  The WIAA holds tournaments at both public and private venues.

As for private venues, baseball tournaments are held at Fox Cities Stadium in Appleton, 

which is a privately owned minor league baseball park; the boys’ volleyball tournament is held at 

Wisconsin Lutheran College in Milwaukee, a privately owned college; and the cross country 

tournament is held at the Ridges Golf Course in Wisconsin Rapids, a privately owned golf 

course. FOF 71.   

As for public venues, most of the venues were specifically designed for the particular 

type of athletic competition held there:  the boys and girls golf tournaments are held at 

University Ridge golf course in Madison, a venue solely designed for golf; the football 

tournaments are held at Camp Randall stadium in Madison, a facility used for football games; 

boys and girls soccer tournaments are held at Uihlein Soccer Park in Milwaukee, which was 

designed specifically for soccer games; swimming and diving tournaments are held at the UW 

Natatorium in Madison, a facility with pools and a diving well; girls and boys tennis tournaments 

are held at the Nielsen Tennis Stadium in Madison, a facility containing indoor and outdoor 

tennis courts and squash courts; and softball tournaments are held at the Goodman Diamond in 

Madison, which is a facility designed and used for softball games. FOF 70.  Other WIAA 

tournaments are also held at the Lincoln Field House in Wisconsin Rapids (which is not leased), 

the UW Field House in Madison, the Memorial Stadium in LaCrosse, the Resch Center in Green 

Bay, the Kohl Center in Madison, and the Alliant Energy Center in Madison, all of which are 

venues used for different athletic events.  FOF 72.  
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These sports arenas are not public fora because they are not places of public assembly 

intended for the communication of ideas or for the exchange of different points of view.  Rather, 

the venues are designed and used for sports events.  The WIAA uses the leased venues 

consistently with their intended use and only for the limited duration of the specific WIAA 

athletic tournament being held at that location. FOF 66-67.

The public may enter WIAA events upon payment of an admission.  FOF 73-76.  Mere 

public access to an event, however, does not create a public forum.  See N.J. Sports, 691 F.2d at 

159 (“[A] place owned or operated by the government does not become a public forum simply 

because members of the public are freely permitted to visit it.”).  Rather, the government must 

make the decision to create a public forum by intentionally opening a nontraditional forum for 

public discourse.  Even when the government grants public access to an event, such access does 

not necessarily include the right to videotape such events.  See, e.g., Rice v. Kempker, 374 F.3d 

675 (8th Cir. 2004) (“[C]ourts have universally found that restrictions on videotaping and 

cameras do not implicate the First Amendment guarantee of public access.”); Whiteland Woods, 

L.P. v. Township of W. Whiteland, 193 F.3d 177, 183 (3d Cir. 1999) (finding no “essential nexus 

between the right of access and a right to videotape”).  Nor does the press have a constitutional 

right of “special access” to sporting events.  See Post Newsweek, 510 F. Supp. at 84 (collecting 

cases).  As members of the public, reporters are always free to attend WIAA events on the same 

terms as the public regardless of their affiliate or credential status.  Gannett admits that it is “not 

aware of any instance in which WIAA has denied Defendants or other members of the news 

media entry to a WIAA-Sponsored Event.”  FOF 77-78.  

By allowing the public and the media entry to the game, the WIAA has not, nor did it 

intend to, open sporting events for a wide variety of expressive conduct.  In fact, allowing a wide 
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array of expression would be incompatible with the purpose of the event —the game.  As such, 

each WIAA event occurs in a nonforum, and the WIAA may impose any viewpoint neutral and 

reasonable limitation.  Hotel Employees, 311 F.3d at 546.  The WIAA’s internet transmission 

policy undoubtedly survives such a challenge.  

First, Gannett cannot reasonably contend that the WIAA’s limitation on whole-sale 

transmission of its events is anything but viewpoint neutral; WIAA has made no effort to 

suppress a particular viewpoint.  Rather, the media is free to express whatever view it likes of 

WIAA events.  The prohibition at issue relates to the internet transmission of WIAA events 

absent a license.  

Second, and as explained more fully below, the restriction is reasonable.  It is narrow in 

scope and relates solely to the carrying of the event itself rather than to public or media access.  

Indeed, the media is free to use all the traditional channels of communication to report on the 

game. FOF 47, 50, 257-260, 262-265, 267.  Moreover, WIAA’s policies are wholly consistent 

with WIAA’s reasonable interests in operating a financially viable sporting program, generating

much needed revenue, promoting the broadcast of less visible sports, and reducing the 

inappropriate commercial use of images of WIAA events and athletes.  FOF 243-255, 276-289.  

c. Even assuming WIAA events are public fora, the WIAA may limit 
expressive activity to the “reporting” of tournament events

Even assuming, arguendo, that the WIAA has created a type of limited public forum, the 

WIAA’s policies remain constitutional because the WIAA can limit speech within that forum to 

particular types of expression.  Gannett does not argue, as it could not, that WIAA events are a 

traditional public forum such as a park.  Rather Gannett claims that WIAA events are 

“designated or limited public forums for the purpose of reporting” on WIAA events. FOF 290.  

WIAA rejects this characterization.  However, even assuming some kind of public forum has 
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been created, it could not be a “designated” public forum, as it has not been intentionally opened 

to the public for a wide range of expressive activity.  Perry Educ. Ass’n, 460 U.S. at 45-46.  At 

most, WIAA has created a limited public forum—a “channel for a specific or limited type of 

expression where one did not previously exist.”  Child Evangelism, 457 F.3d at 382.  The limited 

form of expression the WIAA has allowed in this forum, by Gannett’s own admission, is 

reporting, and the WIAA may reserve the forum solely for this purpose.

Thus, to find for Gannett, the Court would need to hold that the act of transmitting the

actual sporting event over the internet, whether through live streaming or simultaneous play-by-

play depiction that forms the equivalent to a live broadcast—constitutes “reporting.”  It is not.  

As explained by WIAA’s expert, Wisconsin Broadcasting Hall of Fame member and UW 

professor emeritus James L. Hoyt, Ph.D., there is a widely recognized distinction between 

covering a game, which virtually any news organization can do, and carrying a complete 

broadcast or stream of a game, which is limited to the appropriate rights holder.  FOF 257.  What 

the WIAA has restricted, and what Gannett challenges, is who can carry a broadcast of the game, 

not who can cover, i.e., report on, a game.  

The WIAA has provided space and technology to make reporting on WIAA games more 

convenient for credentialed media.  FOF 49, 258.  The WIAA has also issued policies related to 

media conduct and credentialing. FOF 35, 258.  In fact, under WIAA policies, newspapers have 

virtually complete access to the athletic events in order to perform their expected journalistic 

functions, i.e., to fully describe, explain, and analyze newsworthy events.  FOF 259.2  Gannett 

  
2 Reporters at WIAA can report on the games, photograph the events, and have interview access 
to coaches and athletes.  FOF 50, 261-262.  They may report the details and outcomes of the 
games, including sidebars, statistics, and other relevant information.  FOF 26.  Furthermore, 
reporters may use up to two minutes of highlights or other action for reporting purposes, and 
may exceed two minutes with the WIAA’s approval.  FOF 47-48, 267.  They may report from 
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admits that the WIAA has not denied “Defendants or other members of the media entry to 

designated media facilities of WIAA-Sponsored Events, or media credentials.”  FOF 78.  The 

Constitution does not require the WIAA to allow more, and WIAA is thus free to restrict the 

transmission of a WIAA event as it would in a nonforum.

Similarly, the minor restrictions on photography do not interfere with reporting.  WIAA’s 

media policies permit all credentialed media personnel to enter and photograph each tournament 

event as well as to use photographs in any reporting. FOF 224-226, 262. WIAA’s exclusive 

contract with VIP, which limits the post-event sale of other commercial items containing 

tournament photographs, has no impact on reporting.  FOF 224-226. 

d. The WIAA’s internet transmission policies are constitutionally 
permissible and constitute reasonable “time, place, and manner”
restrictions

Finally, regardless of the type of forum created (traditional, designated, limited, 

nonforum), and the type of expression permitted in that forum, the WIAA may “impose 

reasonable restrictions on the time, place, or manner of protected speech, provided the 

restrictions are justified without reference to the content of the regulated speech, that they are 

narrowly tailored to serve a significant governmental interest, and that they leave open ample 

alternative channels for communication of the information.”  Ward v. Rock against Racism, 491 

U.S. 781, 791 (1989) (internal quotation omitted).  As explained below, the WIAA’s policy on 

internet transmission easily passes this test.

(i) The internet transmission policy is content-neutral

A policy is content-neutral if it is “justified without reference to the content of the 

regulated speech.”  Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984).  “The 
    

tournament venues using live game action as a backdrop for the report so long as there is no 
play-by-play commentary.  FOF 47, 267.  These policies apply to all commercial television 
stations and websites using video for newscast or webcast purposes. FOF 275.  
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principal inquiry in determining content neutrality is whether the government has adopted a 

regulation of speech because of disagreement with the message it conveys.”  Ward, 491 U.S. at 

791.  “A regulation that serves purposes unrelated to the content of expression is deemed neutral, 

even if it has an incidental effect on some speakers or messages but not others.”  Id.  

The WIAA’s policy is without reference to the content of protected speech.  Put simply, 

reporters are restricted from transmitting the tournament game action without a license.  FOF 43-

45, 48, 229, 231-232, 266, 268-269.  Everyone is held to the same standard regardless of the 

message the speaker seeks to convey.  Indeed, as the policy relates solely to the transmission of a 

sporting event, which is itself non-expressive and unprotected conduct, it is not a restriction on 

protected speech at all, let alone one based on the disagreement with a message conveyed.  See 

supra pp. 18-19 (collecting cases analyzing the unprotected character of sporting activities).  

Moreover, the policy has purposes unrelated to the content of the speech.  As explained 

more fully below, exclusive rights agreements assist the WIAA to promote individual student 

athletes and programs, to provide public access to sports and events with a smaller public 

following, and to control the association of school sports with inappropriate goods and services 

(e.g., gambling, alcohol, tobacco, and adult entertainment).  FOF 243-254.  More fundamentally, 

however, entering into exclusive rights agreements increases revenue for the WIAA, thereby 

allowing it to organize and operate the post-season tournaments in which member schools’ 

athletes compete.  FOF 244, 277, 283-284.  

(ii) The internet transmission policy is narrowly tailored to 
serve a significant government interest

A narrowly tailored time, place, or manner restriction on speech is one that does not 

“burden substantially more speech than is necessary” to achieve a substantial government 

interest. Ward, 491 U.S. at 799.  Here, the challenged policy relates solely to transmission of the 
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games themselves—to the manner of communication. The media is free to engage in a host of 

activities that constitute reporting on games.  FOF 47, 50, 225-226, 257-270.  

This narrow restriction is wholly consistent with legitimate interests of the WIAA, 

including the interest in raising revenue to support the organization.  FOF 244, 246-255, 276-

277; see also Post Newsweek, 510 F. Supp. at 86 (noting the government’s interest in protecting 

the commercial value of a sporting event by limiting the broadcast coverage).  According to Dr. 

Hoyt, WWWY’s interest in exclusivity, and the WIAA’s interest in limiting internet 

transmissions of its games, is comparable to a newspaper’s or wire service’s need to protect its 

product from unapproved use on other websites or publications, or, more directly on point, much 

like Major League Baseball’s interest in prohibiting unauthorized use of the broadcast of its 

game without the advance written consent of Major League Baseball, which has itself entered 

into rights agreements related to that content.  FOF 276.  It is standard practice in sports 

organizations, both professional and educational, to grant exclusive rights to particular media 

organizations to increase the value of the rights, and thus revenue to the organization.  FOF 277.  

Indeed the protection of broadcast rights and awarding them on an exclusive basis is clearly a 

major financial underpinning of college sports. FOF 278.  

For example, in 1988 when the University of Wisconsin switched from a non-exclusive 

radio agreement, the University estimated its radio broadcast revenue would triple.   FOF 279.  

In fact, the University’s radio broadcast revenue has increased from just under $100,000 

annually in 1988 under a non-exclusive rights policy to $75,000,000 over a twelve-year period 

under its exclusive agreement with Learfield Communications. FOF 280.  In October of 2009, 

this agreement was amended to include internet streaming of UW games. FOF 281.  This 
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increase in revenue is consistent with the experiences of other educational institutions—indeed, 

Learfield alone has rights agreements with over fifty universities and conferences. FOF 282.   

The exclusive licenses used in college sports are comparable to those of the WIAA in that 

they provide much needed funding.  FOF 283.  The WIAA generates 86% of its annual revenues 

from its tournament events, a portion of which is derived from exclusive rights agreements such 

as its agreement with WWWY.  FOF 53, 243-244.  The value of these rights rests primarily in 

exclusivity, as stations and networks are willing to make investments in their coverage in order 

to enhance the value of their exclusive rights payments.  FOF 284 .  Without exclusive contracts, 

this revenue stream would all but disappear.  FOF 285.3  

Moreover, this funding is critical for otherwise under-funded sports that could not 

produce revenue on their own.  This revenue generates participation opportunities for student 

athletes that otherwise would likely not exist.  FOF 287.  The vast majority of the WIAA 

tournament revenue is derived from basketball and football.  FOF 58.  In fact, in 2008 the WIAA 

generated positive net revenues in only basketball, football, wrestling, volleyball, hockey, and 

soccer.  FOF 59.  All remaining sports, which include baseball, track, swimming, tennis, 

gymnastics, cross country, softball, and golf, operate at a loss and must be subsidized by the 

revenue from the WIAA tournament events that gather more public interest. FOF 60.  The 

WIAA thus depends on its rights agreements to fund otherwise under-funded sports tournaments 

for less visible sports.  

Moreover, the WWWY exclusive license agreement guarantees expanded exposure for 

less visible sports.  FOF 287.  Under the WWWY contract, events not previously carried are 

  
3 The Arizona Interscholastic Association, Inc. (“AIA”) has filed a motion for leave to file an amicus brief in support 
of the WIAA’s position.  AIA’s brief and associated declaration stress the importance of exclusive broadcast rights 
in obtaining revenue and other significant benefits from contracts with its broadcast partners. Dkt. Nos. 27, 27-1 & 
28.
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made available over the internet to anyone with a computer and internet access on wiaa.tv, a web 

portal that allows access to WIAA events.  FOF 193, 205-206.  Whereas in 2004-05 no WIAA 

events were offered on the internet, in 2008-09 the WIAA web portal transmitted 82 live WIAA 

events on wiaa.tv and offered 175 events on archived stream and DVD, of which 134 were

produced under the WWWY contract with the WIAA.  FOF 205-206.  The contract has thus 

enhanced public access to WIAA events and helps fulfill one of the WIAA’s stated objectives, to 

promote “opportunities for member schools participation.”  FOF 18-19, 246-252.  

Were the contract on a non-exclusive basis, it is unlikely these sports would be made 

available to the non-attending public.  FOF 290.  Indeed, without the economic protection 

provided by exclusivity, it is unlikely a rights holder would invest in and commit to the 

equipment and facilities necessary to produce this number of tournament events, in particular for

those sports which do not normally command significant public attention.  FOF 291.  Other than 

WWWY, the media (including Defendants) have not expressed an interest in carrying a full 

range of the WIAA Tournament events.  FOF 96, 116, 288-289.  Instead, media organizations

have focused on popular sports such as football, which is already available to the public via an 

exclusive agreement with Fox Sports.  FOF 79, 116, 286-289.  

WWWY must make substantial economic investment in order to produce the full range 

of WIAA sporting events covered by the Agreement with the WIAA.  FOF 120-125, 129, 242.  

WWWY itself has invested millions of dollars in the required infrastructure to produce and 

stream WIAA events.  WWWY does not receive direct revenue from internet streaming on 

wiaa.tv (for which there is no advertising revenue), but through distribution and advertising for 

television content.  FOF 125, 207-208, 256.  Absent the exclusive rights agreement, WWWY 

would not profit from the production of WIAA events, and the majority of WIAA events would 
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be unavailable.  FOF 243-256, 284-288; see also Zacchini v. Scripps-Howard Broadcasting Co., 

433 U.S. 576 , 574-75 (1977), (“Much of the economic value lies in the right of exclusive control 

over the publicity given to his performance.”) (internal quotation and citation omitted).  

Finally, as a part of the exclusive rights agreement, WWWY provides a variety of 

services to the WIAA.   FOF 122, 167-182, 186-195, 207-208, 249.  These services include, 

without limitation, audio-visual support for tournament events, such as scoreboard graphics,

hosting and management of wiaa.tv, live streaming on wiaa.tv, and services related to WIAA 

meetings.  FOF 167-182, 192-195.   WWWY estimates that the cost of fulfilling its contractual 

commitments to the WIAA amounts to $508,806 annually.  FOF 242.  WWWY does not charge 

WIAA for these services but provides them at no cost in exchange for the right to produce and 

distribute WIAA tournament events.  FOF 121, 128, 207-208, 249. WWWY also pays 

distribution contract revenues to the WIAA, which generate $60,000 in revenue for the WIAA 

annually.  FOF 129.  In addition, WWWY and WIAA have entered into a separate sponsorship 

agreement which generated an additional $80,000 in revenue for WIAA in 2008.  FOF 130.  

Accordingly, the actual value of the WWWY agreement to the WIAA far exceeds the revenue 

received from WWWY’s rights distribution payments.  

(iii) Ample alternative means of communication remain 
available for reporting on tournament events

WIAA’s policies leave more than sufficient alternative means of communicating 

information to the public regarding these tournament events.  As courts have previously noted, a 

policy limiting the medium of “reporting” by restricting certain means of covering a sporting 

event does not impermissibly restrict the media from reporting on that event:  “The general 

public has ready access to the event, the event will be reported by newspaper and radio media 

without any time or manner restriction, and the [media organizations] may attend and report on 
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the championships . . . .”  Post Newsweek, 510 F. Supp. at 86; see also D’Amario, 639 F. Supp. 

at 1543-45 (upholding a restriction on taking photographs).  “The flow of ideas and information, 

the stream of meaningful communication, is not materially dammed.”  D’Amario, 639 F. Supp. 

at 1544.  

Policies such as that of the WIAA, do not hinder media outlets from reporting on games, 

and reporters for print, broadcast, and internet media are free to report on games without 

significant restrictions on their coverage.  FOF 262.  Indeed, despite Gannett’s assertions to the 

contrary, their “access” to the event is in no way limited; Gannett has no evidence that any 

reporter has been denied entry, access to the designated media area, or credentials for any WIAA 

event.  FOF 77-78.  Any media organization is free to attend and report on the games and 

provide the public with any information regarding that event it deems important.  

Under the WIAA’s policies, newspapers are able to report on the details and outcomes of 

the games, whether in their regular print editions or on their websites.  FOF 261.    Newspapers 

can rely on photographs of the events and have interview access to coaches and athletes.  FOF 

262.  In addition to these traditional methods of reporting on events, newspapers may carry live 

audio streams of tournament games by paying an additional rights fee of $40-50 to WIAA.  FOF 

266.  Newspapers can also use up to two minutes of highlights or other action for reporting 

purposes (and may exceed two minutes with the WIAA’s approval), and may report live from 

tournament venues using live game action as a backdrop for the report so long as there is no 

play-by-play commentary.  FOF 267.

Under the WIAA’s policies, newspapers are not even foreclosed from internet streaming 

of games.  FOF 268.  They may transmit games by simply paying the required fee to WWWY.  

FOF 269.  As a result of these policies, newspapers have virtually complete access to the athletic 
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events in order to perform their expected journalistic functions, i.e., to fully describe, explain, 

and analyze newsworthy events.  FOF 259.  The access they are provided “permits the thorough 

coverage which the newspaper audience expects.”  FOF 270.  

In fact, the WIAA’s restrictions are typical of those placed on the reporting of sporting 

events.  FOF 271.  Reporters are generally permitted to film game action, record relevant 

statistics and other game information via audio recording, and old-fashioned “pen to paper” in 

publishing and producing stories.  FOF 266.  Reporters typically interview coaches and athletes 

following games to complete game stories and sidebars.  FOF 265.   It is common practice for 

reporters covering athletic events, however, to be restricted to specific locations and to have 

limitations placed on the equipment they can use, for example, on the ability to originate a radio 

broadcast.  FOF 265.  Indeed, such policies are necessary given the limited availability of space 

and the need to control the conduct of the game.  FOF 56.  

It is not, however, typical for a reporter to transmit the entirety of a sporting event over 

the internet in the name of “reporting.” FOF 273.  Indeed, broadcasters and reporters generally 

know and respect any exclusive rights agreements that are in place for that event.  FOF 274.  

Thus, in the end, WIAA’s policies seek to generate revenue from transmission rights but 

simultaneously to accommodate the media by providing all of the traditional tools of reporting.  

This is precisely the balance envisioned in First Amendment jurisprudence, whereby restrictions 

to protected speech are permitted when they are content-neutral, narrowly tailored to serve a 

substantial government interest, and leave open alternative channels of communication.  

Numerous courts have held that restrictions on the videotaping of public events fall squarely 

within the four corners of reasonable and content-neutral time, place, and manner restrictions on

speech.  See Rice, 374 F.3d at 680-81; United States v. Kerley, 753 F.2d 617, 620-21 (7th Cir. 
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1985) (noting that because videotaping restrictions “regulate only the time, place, and manner of 

news-gathering activities, we must uphold them if they are neutral and reasonable”); Whiteland 

Woods, L.P. v. Township of W. Whiteland, 193 F.3d 177 (3d Cir. 1999) (holding that there is no 

First Amendment right to videotape town meetings).  Accordingly, because the WIAA’s policies 

do not violate Gannett’s free speech rights, summary judgment should be granted to WIAA on 

Gannett’s First Amendment counterclaim. 

B. The Fourteenth Amendment Does Not Prohibit Exclusive Rights Contracts

In its second count, Gannett asserts that the WIAA “deprive[s] Newspapers of their 

Fourteenth Amendment right to equal protection.” Dkt. No. 2 ¶ 60.  This argument merely 

reiterates Gannett’s flawed First Amendment claims and fares no better when clothed in 

Fourteenth Amendment garb.  As explained above, Gannett does not have a First Amendment 

right to transmit WIAA-sponsored events. The grant of this exclusive right to WWWY, 

therefore, cannot burden a fundamental right of Gannett.  

1. WIAA’s Grant of an Exclusive License to WWWY Rationally 
Furthers a Legitimate State Purpose

Faced with a Fourteenth Amendment equal protection challenge, courts apply different 

levels of scrutiny depending on the target of the discriminatory policy.  When the alleged 

unequal treatment involves a suspect class or burdens a fundamental right, courts apply strict 

scrutiny, forcing the public actor to show that the policies are narrowly tailored to achieve a 

significant governmental interest using less drastic means.  San Antonio Sch. Dist. v. Rodriguez, 

411 U.S. 1, 17 (1973).  When however, no fundamental right is burdened and no suspect class is 

involved, strict scrutiny does not apply, and the accused government entity need only show only 

that the policy at issue rationally furthers a legitimate state purpose.  Minn. State Bd. for Cmty. 

College v. Knight, 465 U.S. 271, 291 (1984).
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When the Fourteenth Amendment claim stems from an alleged First Amendment 

violation, but there has been no violation under the First Amendment analysis of the same policy, 

courts assume no fundamental right is burdened under Fourteenth Amendment analysis.  For 

example in Perry Educ. Ass’n, 460 U.S. at 54, the Supreme Court rejected a First Amendment 

Claim brought by a rival union seeking access to teachers’ mailboxes.  Turning to the related 

Fourteenth Amendment claim, the Court explained that, because the plaintiff union “did not have 

a First Amendment or other right of access to the interschool mail system,” the grant of access to 

the defendant union “does not burden a fundamental right” and “need not be tested by the strict 

scrutiny applied when government action impinges upon a fundamental right protected by the 

Constitution.”  See also Minn. State Bd., 465 U.S. at 291 (rejecting a First Amendment challenge 

and concluding,“[t]here being no other reason to invoke heightened scrutiny, the challenged state 

action ‘need only rationally further a legitimate state purpose’ to be valid under the Equal 

Protection Clause.”) (citing Perry Educ. Ass’n).  Furthermore, classifications subject to rational 

basis review are entitled to a “strong presumption of validity.”  Heller v. Doe, 509 U.S. 312, 319 

(1993).

Because no fundamental right is burdened, WIAA need only show that the challenged 

policies rationally further a legitimate purpose.  In fact, the WIAA’s exclusive rights agreement 

directly furthers several legitimate purposes.  As detailed above, WIAA’s agreement provides 

much needed funding for the WIAA, as well as a host of other benefits that would otherwise 

generate significant expenses.  FOF 244-246, 249. Cf. Bervid v. Alvarez, 647 F. Supp. 2d 1006, 

1013 (N.D. Ill. 2009) (holding that state governments have a legitimate interest under the 

Fourteenth Amendment in conserving fiscal resources).  The revenue generated also funds 

otherwise under-funded and under-exposed tournament events, such as cross country and 
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gymnastics.  FOF 246.  In addition, the exclusive rights agreement creates opportunities for 

participation for Wisconsin student athletes that otherwise would not exist, and provides 

expanded exposure for less visible sports.  FOF 247-248, 254.  Similarly, the limitation on 

commercial sale of products containing photographs furthers the legitimate purpose of 

preventing the misuse of student athlete images.  FOF 220.  Accordingly, the exclusive rights 

arrangements, including the ban on live video streaming and the equivalent play-by-play 

blogging depiction of live events, survives any Fourteenth Amendment challenge. 

2. The WIAA Enjoys Broad Discretion to Contract with Whom it 
Chooses

Courts have consistently recognized the freedom of public entities to contract with 

whomever they choose, so long as the granting of a contract does not reflect a corrupt or 

invidious design.  Like private individuals and businesses, a state actor “enjoys a broad freedom 

to deal with whom it chooses on such terms as it chooses. . . .”  Coyne-Delany Co. v. Capital 

Dev. Bd., 616 F.2d 341, 342 (7th Cir. 1980).  Numerous courts have recognized the right of 

government entities to enter into exclusive contracts with private parties.  See, e.g., S. Disposal, 

Inc. v. Tex. Waste Mgmt., 161 F.3d 1259, 1266 (10th Cir. 1998) (grant of exclusive contract for 

city garbage hauling contract did not violate plaintiff’s equal protection rights); Hubbard Broad., 

Inc., 797 F.2d at 556-57 (holding that a private business’s equal protection rights were not 

violated when a state actor entered into an exclusive advertising contract with a competing 

private business related to advertising at sporting events).  

Permissible exclusive contracts may provide exclusive commercial access to specific 

business partners.  For example, in Foto USA, a photography company raised an equal protection 

challenge to the university system policy of awarding exclusive contracts to take graduation 

photographs.  The court recognized that “[t]he real issue in this case, therefore, is whether the 
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Fourteenth Amendment's guarantee of equal protection of the law requires the universities to 

permit every commercial photographer who wishes to take photographs of the graduates for a 

commercial purpose to do so.”  141 F.3d. at 1036.  The court rejected the challenge because “the 

state in its proprietary capacity may contract to allow exclusive commercial access to one 

graduation photographer without offending the equal protection clause.”  Id. at 1037.  The court 

concluded: 

Every contract is a burden on commercial speech in the sense that . . . the non-
contracting party is excluded from the commercial benefit of the contract.  This, 
in and of itself, however, creates no equal protection problem because there is no 
constitutional provision which requires that non-contracting parties enjoy the 
benefits of others’ bargains.

Id.  Similarly, in this case, Defendants are not entitled to the benefit of the commercial bargains

that the WIAA reached with its business partners, including the exclusive rights arrangement 

with WWWY and the expanded commercial photography opportunities offered VIP.

Moreover, the fact that WWWY negotiated with the WIAA for the rights to an exclusive 

contract, while the Defendants did not, does not undermine the legitimacy of the contract.  In 

Hubbard, the plaintiff complained that it was “denied an opportunity to make its bid for the 

advertising contract” for the Metrodome scoreboard before its rival’s bid was accepted.  The 

Court rejected an equal protection challenge, noting that the defendants simply adhered to their 

policy of granting exclusive advertising contracts on a first-come/first-served basis.  Hubbard,

797 F.2d at 557.  Similarly, in this case, WWWY expressed interest in an exclusive contract, 

while the Defendants did not.  As the Eleventh Circuit noted, a party “is not denied equal 

protection of the law merely because it chose not to bid on the contracts, and so does not reap the 

benefit of that bargain.”  Foto USA, 141 F.3d at 1036.
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WIAA entered into commercial contracts with its business partners because those 

contracts provided valuable benefits to both parties.  The Fourteenth Amendment does not entitle 

Defendants to share in the commercial benefits negotiated by other parties. 

C. Copyright Law Does Not Preempt the WIAA’s Ability to Prohibit Gannett 
From Transmitting its Sporting Events

Gannett’s Third Counterclaim alleges that the Copyright Act preempts the WIAA’s right 

to prohibit the unauthorized streaming of its events or to place conditions on the authority it 

grants to stream games which are authorized.  This is not the case.  As numerous courts have 

concluded, sporting events do not fall within the subject matter of copyright unless they are 

“fixed in a tangible medium of expression” through actual broadcast. The WIAA’s restrictions 

on the recording of WIAA events occur prior to any fixation in a tangible medium of expression, 

and the right to impose such restrictions is not equivalent to any right under copyright law.  

Therefore, the WIAA’s right to place restrictions on videotaping and transmission is not 

preempted by the Copyright Act.  Gannett’s second copyright assertion—that it owns valid 

copyrights in games recorded without the consent of WIAA—is equally infirm, as a valid 

copyright depends upon possession of authority to create the copyrighted work in the first place.  

Accordingly, the Court should grant summary judgment in favor of WIAA on Gannett’s 

copyright claims.

1. Copyright Law Does Not Preempt the WIAA’s Right to Prohibit the 
Recording and Transmission of Its Events

Gannett asserts that “[a]thletic events are within the subject matter of the Copyright Act, 

but they are in the public domain and cannot be copyrighted.” Dkt. No. 2 ¶ 65.  According to 

Gannett, the Copyright Act prohibits WIAA from obtaining a copyright in its own games but 

also preempts the WIAA from restricting Gannett’s ability to create copyrighted material from 

WIAA-organized and sponsored events.  This is incorrect as a matter of law.  Federal copyright 
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extends only to “works of authorship” that are “fixed in any tangible medium of expression.”  

See 17 U.S.C. § 102.  While federal copyright laws are “the exclusive rights” available for works 

within “the general scope of copyright” protection—preempting any state or common law right 

that is “equivalent” to copyright—the Copyright Act’s preemption provisions do not impact

works that fall outside the type of works protected under the federal law.  Rather, as the Act 

explicitly states: 

Nothing in this title annuls or limits any rights or remedies under the common law 
or statutes of any State with respect to— (1) subject matter that does not come 
within the subject matter of copyright as specified by sections 102 and 103, 
including works of authorship not fixed in any tangible medium of expression; . . . 
(3) activities violating legal or equitable rights that are not equivalent to any of the 
exclusive rights within the general scope of copyright as specific by section 106 . . 
. .

17 U.S.C. § 301(b).

Preemption thus requires at least two conditions.  First, the content of the “work” must 

fall within the subject matter of copyright, including fixation in a tangible form.  Second, the 

nature of the rights asserted must be equivalent to the rights granted in the Copyright Act.  Toney 

v. L’Oreal USA, 406 F.3d 905, 909 (7th Cir. 2005).

Applying these requirements to the instant case, neither condition is satisfied.  Athletic 

events are not within the subject matter of copyright.  Sporting competitions are neither “works 

of authorship” nor “fixed in a tangible medium of expression.”  The Copyright Act enumerates 

various categories of copyrightable works, such as motion pictures and other audiovisual works 

that are works of authorship.  See 17 U.S.C. 102(a).  “Noticeably absent from this illustrative list 

of works of authorship, however, is a category for sports events or other analogous organized 

events.”  NBA v. Sports Team Analysis & Tracking Sys., 931 F. Supp. 1124, 1143 (S.D.N.Y. 

1996) (hereinafter “Sports Team Analysis”), rev’d in part on other grounds sub nom, NBA v. 

Motorola, Inc., 105 F.3d 841, 846-47 (2d Cir. 1997) (hereinafter “Motorola”).  Moreover, until a 



39

game is recorded, it has not been fixed in a tangible medium of expression.  See Motorola, 105 

F.3d at 849 (noting that an athletic event that is not taped or broadcast is not “fixed in a tangible 

medium of expression.”).  

As such, and as recognized by numerous courts and treatises, unless and until sporting 

events are recorded (i.e., fixed), sporting events do not fall within the ambit of copyright 

preemption under 17 U.S.C. § 301.  See, e.g., Hoopla Sports & Entertainment, Inc. v. Nike, Inc., 

947 F. Supp. 347, 354-55 (N.D. Ill. 1996) (“[I]t is doubtful whether a sports event is a 

copyrightable work.  To the extent that courts have considered the question, most courts have 

concluded that a sports game itself (as opposed to a broadcast of the game) is not 

copyrightable.”); Wilson v. Brennan, No. CV 07-457 WPL/LAM, 2009 WL 3462311, at *5 

(D.N.M. Aug. 18, 2009) (“Most courts that have considered the question have held that sporting 

events are not copyrightable.”); Sports Team Analysis, 931 F. Supp. at 1142-45) (“[T]he 

underlying basketball games do not fall within the subject matter of federal copyright protection 

because they do no constitute ‘original works of authorship.’”), Motorola, 105 F.3d at 846-47 

(noting a “general understanding” that athletic events are not within the subject matter of 

copyright); Nat’l Ass’n of Broadcasters v. Copyright Royalty Tribunal, 675 F.2d 367 (D.C. Cir. 

1982); see also 1 Melville B. Nimmer & David Nimmer, Nimmer on Copyright § 2.09[F] (2009 

ed.) (“copyright should no longer serve as the vehicle for vindicating rights in athletic events 

apart from interests in the motion pictures recording them”); 2 Louis Altman & Malla Pollack, 

Callmann on Unfair Competition Trademarks & Monopolies § 15:8 (4th ed. 2009) (“[T]he only 

thing that clearly is not preempted by [§ 301] is state protection of works not yet ‘fixed in a 

tangible medium of expression,’ such as performances and broadcasts not recorded with the 
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permission of the owner.”) (citation omitted).4  Because the games themselves are not fixed in a 

tangible medium of expression, they lie outside the realm of copyright.  Therefore, WIAA’s 

rights to organize and control these events cannot be preempted by the Copyright Act.

In addition, the WIAA’s claims are not preempted by 17 U.S.C. § 301 for a second 

reason:  the right WIAA seeks to enforce is not equivalent to any right in the Copyright Act, a

necessary precondition to preemption.  See 17 U.S.C. § 301.  WIAA seeks to exclude the media 

from unauthorized videotaping and transmitting of WIAA events.  In effect, WIAA seeks to 

enforce the right to control who and how its games are “fixed in a tangible medium of 

expression” in the first instance.  The right to control access and to grant permission to broadcast 

is not equivalent to one of the enumerated rights in the Copyright Act, which are limited to five

basic rights as reproduction of copyrighted works, preparation of derivative works, distribution 

of copies, and, for dramatic, choreographed or similar works, public performance or display.  See 

  
4 Defendants may point to Baltimore Orioles, Inc. v. Major League Baseball Players Ass’n, 805 
F.2d 663 (7th Cir. 1986), to support their assertion that athletic events are within the scope of 
copyright.  In Baltimore Orioles, the Seventh Circuit addressed whether baseball players’ rights 
to publicity were violated by broadcasts of baseball games (i.e., games fixed in a tangible 
medium of expression and thus subject to copyright).  In dicta within a footnote, the Seventh 
Circuit reasoned that the performances of baseball players contained the “modicum of creativity” 
necessary for copyrightability.  Id. at 669 n.7.  The Court went on, however, to justify the 
copyrightability of a sporting event based on “the director and other individuals responsible for 
recording the performance,” such as the cameraman.  Id. Thus, when read in its entirety, it is 
clear that the Court was addressing the “telecast” of the game, not the game itself.  See Motorola,
105 F.3d at 846-47 (noting that the Baltimore Orioles opinion is applicable only to the telecast of 
the game).  To the extent Baltimore Orioles has been interpreted to extend beyond the telecast to 
sporting events themselves, it has been routinely criticized and rejected by treatises and courts, 
included courts in the Seventh Circuit.  See, e.g., 1 Melville B. Nimmer & David Nimmer, 
Nimmer on Copyright § 2.09[f] (2009 ed.) (“It is suggested that the court ruled erroneously.”) 
(identifying problems with the Court’s analysis, noting that “other courts have adopted this 
criticism,” and collecting cases); see also Hoopla Sports & Entertainment, 947 F. Supp. at 354 
(discussing Baltimore Orioles and holding unequivocally that unfixed sporting events are not 
within the subject matter of copyright); Brown v. Ames, 201 F.3d 654, 659 (5th Cir. 2000) 
(collecting cases and commentary contrary to Baltimore Orioles); C.B.C. Distrib. & Mktg,, Inc. 
v. Major League Baseball Advanced Media, L.P., 443 F. Supp. 2d 1077, 1102 n.31 (E.D. Mo. 
2006) (collecting criticism), aff’d, 505 F.3d. 818 (8th Cir. 2007).  
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17 U.S.C. § 106 (listing the rights conferred by copyright); Toney, 406 F.3d at 909. Only after

fixation occurs—the very act the WIAA seeks to restrict—could any right be equivalent to those 

in the Copyright Act, and thus preempted under 35 U.S.C. § 301.  See Motorola, 105 F.3d at 849.  

As the sponsor of its events, the WIAA has the right to control the creation and 

transmission of recordings of its events to obtain a return on its investment.  See generally 

Zacchini, 433 U.S. at 576 (noting that the copyright laws exist in part to permit a return on a 

performer’s investment and encourage production of entertainment and creative material.).

Gannett’s reasoning, by contrast, would preclude any sports organization from prohibiting the 

videotaping and transmission of its sporting events because any such restrictions would be 

“preempted” by the Copyright Act.  To illustrate, under Gannett’s preemption rule any 

newspaper would be free to tape and transmit Brewers games over the internet despite the

exclusive rights agreements of Major League Baseball.  Whatever authority the Brewers had to 

prohibit such unauthorized broadcast would supposedly be preempted.  Unsurprisingly, no court 

has ever reached so broad a reading of copyright preemption.   

2. Gannett Is Not Entitled to Ownership of Games Recorded Without 
Authority

Gannett also asserts that under the copyright laws it is the copyright owner of the 

recordings of the games it streamed without WIAA or WWWY consent. Dkt. No. 2 ¶¶ 68-70.  

Gannett argues that it made the recordings and has not sold or transferred any rights to WIAA or 

WWWY.  Id. at 71.  This position misreads copyright law.  

WIAA agrees that the ownership of a copyright generally vests with the “author.”  See 17 

U.S.C. § 201.  However, for a valid copyright to vest, it must be “fixed” “under the authority of 

the author.”  17 U.S.C. § 101.  The Seventh Circuit explained this principle in Baltimore Orioles, 

Inc., 805 F.2d at 675 and applied preemption analysis to the facts of Zacchini, 433 U.S. 562 
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(1977), in which a television station broadcast Zacchini’s live performance without permission.  

The Seventh Circuit noted that 

Merely that the television station might videotape its telecast would not grant the station a 
copyright in the broadcast of Zacchini's performance or preempt Zacchini's right of 
publicity. To be “fixed” in tangible form, a work must be recorded “by or under the 
authority of the author,” here Zacchini. See 17 U.S.C. § 101 (definition of “fixed”). 
Because Zacchini did not consent to the telecast, the broadcast could not be “fixed” for 
the purpose of copyrightability and Zacchini's right of publicity would not be subject to 
preemption. 

805 F.2d at 675 n.22.  See also Ahn v. Midway Mfg. Co., 965 F. Supp. 1134, 1138 (N.D. Ill. 

1997) (“To be fixed in a tangible form, the work must be recorded by or under the authority of 

the author.  17 U.S.C. § 101 (1994).  Because plaintiffs consented to the videotaping, the 

definition of ‘fixed’ is satisfied.”) Here, too, because the WIAA did not consent to the streaming 

of its event, Gannett lacked the authority to fix the game in a tangible medium of expression.  

Thus, Gannett cannot hold a valid copyright in its transmission.5

IV. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that summary judgment be 

granted in its favor on all of Gannett’s claims.  

  
5 Moreover, nothing in the copyright law prohibits the transfer of a copyright or prohibits WIAA from conditioning 
the taping of its events on transfer of the copyright to WIAA or WWWY.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

PROPOSED FINDINGS OF FACT
______________________________________________________________________________

Plaintiffs Wisconsin Interscholastic Athletic Association and American-HiFi, Inc., d/b/a 

When We Were Young Productions, propose the following proposed findings of fact in support 

of Plaintiffs’ Motion for Summary Judgment:

Parties, Jurisdiction and Venue

1. Plaintiff Wisconsin Interscholastic Athletic Association (the “WIAA”) is a 
voluntary, unincorporated and nonprofit organization with its principal place of business in 
Stevens Point, Wisconsin.  First Am. Compl., Case No. 09-0155, filed April 13, 2009, Dkt. No. 
7 (“First Am. Compl. ”) ¶ 4; Declaration of Autumn N. Nero in Support of Plaintiffs’ Motion for 
Summary Judgment “Nero Decl.” Ex. 2 at 3 (filed herewith); Affidavit of Douglas E. Chickering 
“Chickering Aff.” ¶ 3 (filed herewith); Affidavit of Todd C. Clark “Clark Aff.” ¶ 3 (filed 
herewith).

2. Plaintiff American Hi-Fi, Inc. is a Wisconsin corporation with its principal place 
of business in Waunakee, Wisconsin, and does business as When We Were Young Productions 
(“WWWY”).  First Am. Compl., Dkt. No. 7 ¶ 5.

3. Defendant Wisconsin Newspaper Association, Inc. (“WNA”) is a non-stock 
organization organized in the State of Wisconsin, with its principal place of business in Madison, 
Wisconsin.  First Am. Compl., Dkt. No. 7 ¶ 6.

4. WNA is an association of daily, weekly, and bi-weekly newspapers in Wisconsin 
whose members frequently report on Wisconsin high school athletics, including WIAA-
sponsored tournaments.  First Am. Compl., Dkt. No. 7 ¶ 6.
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5. Gannett Co., Inc. (“Gannett”) is a Delaware corporation with its principal place of 
business at 7950 Jones Branch Drive, McLean, Virginia.  First Am. Compl., Dkt. No. 7 ¶ 7.

6. Gannett publishes newspapers across the United States, including 10 daily 
newspapers in Wisconsin and approximately 19 non-daily newspapers.  First Am. Compl., Dkt. 
No. 7 ¶ 7.

7. Many of the Wisconsin newspapers published by Gannett frequently report on 
Wisconsin high school athletics, including WIAA-sponsored tournaments.  First Am. Compl., 
Dkt. No. 7 ¶ 7.

8. This Court has subject matter jurisdiction based on 28 U.S.C. § 1331 because 
substantial, disputed questions of federal law underlie Defendants’ claim to possess the right to 
transmit WIAA-sponsored tournament games over the Internet and/or to post Internet streams of 
such tournament games on their websites without obtaining a license or otherwise complying 
with the WIAA’s media policies.  First Am. Compl., Dkt. No. 7 ¶ 8.

9. Defendants have filed counterclaims in this Court seeking relief under the United 
States Constitution and various federal statutes, including 42 U.S.C. § 1983. First Am. Compl., 
Dkt. No. 7 ¶ 8.

10. The WIAA disputes that any federal constitutional or federal statutory provision 
grants Defendants such a right or bars the WIAA from establishing reasonable policies 
governing the transmission of the tournament events it organizes and sponsors.  First Am. 
Compl., Dkt. No. 7 ¶ 8.

11. Jurisdiction over WIAA’s claim for declaratory relief is proper pursuant to 28 
U.S.C. §§ 2201-2202 because an actual controversy exists between the parties regarding 
Defendants’ alleged right under federal constitutional and federal statutory law to transmit 
WIAA-sponsored games over the Internet.  First Am. Compl., Dkt. No. 7 ¶ 9.

12. Defendants’ threatened claims and asserted counterclaims allegedly arise under
federal law, giving this Court the authority to declare the rights and legal relations of the parties.  
First Am. Compl., Dkt. No. 7 ¶ 9.

13. Defendants conduct substantial business in this district and have consented to 
personal jurisdiction in this Court. First Am. Compl., Dkt. No. 7 ¶ 10; Defs.’ Answer to Pls.’ 
First Amended Compl. (“Answer”), Dkt. No. 13 ¶ 10.

14. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a 
substantial part of the conduct and events giving rise to the claims occurred in this judicial 
district.  First Am. Compl., Dkt. No. 7 ¶ 11.

The Wisconsin Interscholastic Athletic Association

15. The WIAA began in 1895, and its first set of rules was adopted in 1896.  Nero 
Decl. Ex. 2 at 3.
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16. The WIAA is a member-based organization comprised of 506 participating public 
and private high schools and 117 Junior High/Middle Level school members.  Chickering Aff. ¶ 
3.

17. The WIAA is membership directed, as the members develop the rules that govern 
the association, and, at an Annual Meeting each April, the membership approves any changes to 
the Constitution, Bylaws, and Rules of Eligibility. Chickering Aff. ¶ 3.

18. The purpose of the WIAA is threefold: 

(a) To organize, develop, direct, and control interscholastic athletic programs 
which will promote the ideals of its membership and opportunities for 
member schools’ participation.

(b) To emphasize interscholastic athletics as a partner with other school 
activities in the total educational process, and formulate and maintain 
policies which will cultivate high ideals of good citizenship and 
sportsmanship.

(c) To promote uniformity of standards in interscholastic athletic competition, 
and prevent exploitation by special interest groups of the school program 
and the individual’s ability.

Nero Decl. Ex. 2 at 14.

19. The WIAA seeks to develop, direct and control an interscholastic athletic program 
to promote the ideals of its membership and opportunities for participation by its members.  
Chickering Aff. ¶ 4; Clark Aff. ¶ 3.

20. Opportunities include member participation in post-season WIAA-sponsored, 
controlled, and funded sports tournaments. Chickering Aff. ¶ 4; Clark Aff. ¶ 3.

21. The WIAA recognized sports are the following:  For boys, baseball, basketball, 
cross county, football, golf, hockey, soccer, swimming & diving, tennis, track & field, volleyball, 
and wrestling; and for girls, basketball, cross country, golf, gymnastics, hockey, soccer, softball, 
swimming & diving, tennis, track & field, and volleyball.  Nero Decl. Ex. 20 at 25.

22. The WIAA publishes a Senior High School Handbook (the “Handbook”), which 
contains the WIAA’s Constitution, the Bylaws, the Rules of Eligibility, the sports calendar, and
various policies.  Nero Decl. Ex. 2.

23. Under the Constitution, the Board of Control (“Board”) is the governing body of 
the WIAA.  Nero Decl. Ex. 20 at 15, 19-20.

24. The Board employs the Executive Director. Nero Decl Ex. 20 at 19.
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25. Doug Chickering was Executive Director for the WIAA from January 1, 1986 to 
July 31, 2009, which includes the period during which the events giving rise to this litigation
took place.  Chickering Aff. ¶ 2.

26. As Executive Director, Chickering was responsible for the overall operations of 
the WIAA.  Chickering Aff. ¶ 2.

27. Chickering reported to the Board of Control of the WIAA, and was authorized by 
the Board of Control to make decisions as necessary for the proper operation of WIAA business. 
Chickering Aff. ¶ 2.

28. Among Chickering’s responsibilities as Executive Director was responsibility for 
the budget, revenue and expenditures of the WIAA, and he was authorized to enter into contracts 
for the benefit of the WIAA and its members.  Chickering Aff. ¶ 2.

29. Todd Clark is the Director of Communications for the WIAA, where he has been 
employed since 2000.  Clark Aff. ¶ 2.

30. Clark’s responsibilities include production and supervision of the Bulletin, 
membership publications and State Tournament souvenir programs; coordination of media 
relations; Web site maintenance; State Tournament-related coverage; all public relations and 
sportsmanship efforts and initiatives; and assisting in marketing and sponsorship relationships.  
Clark Aff. ¶ 2.

31. The WIAA is a member of the National Federation of State High School 
Associations.  Nero Decl. Ex. 2 at 3.

The WIAA’s Media Policies

32. The WIAA acknowledges the responsibilities of legitimate news gathering media 
representatives in covering and reporting from WIAA Tournaments.  Nero Decl. Ex. 4 at 1.

33. The WIAA provides rules for media conduct in its Senior High School Handbook, 
which contains both spectator policies and “Video Transmission Policies” applying to broadcast, 
cable, and internet streams during the WIAA State Tournament Series.  Nero Decl. Ex. 3 at 51 
(2009-10 guide); see also Nero Decl. Ex. 2 at 50-51 (2008-09 handbook, containing “Radio and 
Television Broadcast Policies”).

34. The WIAA also publishes annually a Media Policies Reference Guide, which is 
produced to inform statewide media of WIAA policies in effect for all levels of State 
Tournament Series competition.  Nero Decl. Ex. 4 at 1.

35. The Media Policies Reference Guide aims to assist members of the media in 
providing comprehensive coverage to their communities, with requesting/issuing of working 
media credentials, in the use of equipment, and in the comprehension of WIAA property rights 
for State Tournament Series competitions. Nero Decl. Ex. 4 at 1.
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36. The Media Policies Reference Guide includes policies that apply to the media 
during the WIAA-State Tournament Series, i.e., regional, sectional, and state final tournaments.  
Nero Decl. Ex. 4 at 10.

37. Clark developed the first WIAA Media Policies Reference Guide in the fall of 
2003 to address ownership and distribution issues documenting the WIAA’s practices in a 
definitive written guide that the WIAA could distribute to the media.  Clark Aff. ¶ 11.

38. This Media Policies Reference Guide was discussed with the 2003 Media 
Advisory Committee—a standing committee made up of media representatives—which 
reviewed and approved the policies and language.  Clark Aff. ¶ 11.

39. The WIAA agreed at the 2003 Media Advisory Committee meeting that it would 
produce and disseminate the guide to all media on the WIAA mail list.  Clark Aff. ¶ 11.

40. The Media Policies Reference Guide addresses the following issues:  media 
credentials; parking permits; communication lines; photography; post-game interviews; radio, 
television and cable policies; Internet policies; advertising; and broadcast rights permission/fees. 
Nero Decl. Ex. 4 at 1-16.

41. Generally, the WIAA prohibits any non-editorial, commercial, or unauthorized 
use of any transmission, internet stream, or other depiction of tournament material without 
written consent of the WIAA.  Nero Decl. Ex. 4 at p. 1.

42. Generally, the WIAA accepts applications from and issues credentials to 
television stations covering tournaments for newscast purposes; radio stations; daily and weekly 
newspapers, including photographers; legitimate sport-specific publications; and news-gathering 
web site organizations that meet certain criteria.  Nero Decl. Ex. 4 at pp. 3-4, 15.

43. Under the WIAA Internet policies “WIAA owns the rights to transmit, upload, 
stream or display content live during WIAA events and reserves the right to grant exclusive and 
nonexclusive rights or not to grant those rights on an event-by-event basis.”  Nero Decl. Ex. 4 at 
14.

44. The WIAA policies define the term “broadcast” as “airing/streaming the entire 
duration of tournament games.”  Nero Decl. Ex. 4 at 11.

45. The policies prohibit any live or delayed television or internet streaming of WIAA 
State Tournament Series events of more than two minutes without permission from the WIAA.  
Nero Decl. Exs. 3 at 51 and 2 at 51.

46. No fees are required for tape-delayed broadcasts or streams for schools wishing to 
air games on their school’s educational channel, on local cable systems, or the school’s website. 
Nero Decl. Ex. 4 at 12.

47. Media covering WIAA tournament events for “newscast purposes” may, without 
paying a fee, (1) use tournament action as a backdrop for live actions reports (provided no play-
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by-play is used); and/or (2) use up to two minutes of film, videotape, etc. on a regularly 
scheduled news or sports program.  Nero Decl. Exs. 2 at 51; 3 at 51; 4 at 12; and 5 at 12-13.

48. Under the WIAA’s policies, those who wish to broadcast or internet stream more 
than two minutes of tournament events are required to obtain permission from the rights holder.  
Nero Decl. Ex. 4 at 16.

49. The WIAA has provided for media access to communication lines (e.g., 
telephone, high-speed internet, and wireless connections) for use in reporting at State 
Tournament venues.  Nero Decl. Ex. 5 at 6.

50. The WIAA also permits the taking of photographs for reporting purposes, post-
game interviews of players and coaches, radio and other audio broadcasts of WIAA events, and 
other avenues of reporting and media coverage.  Clark Aff. ¶ 24-25; Nero Decl. Ex. 4 at 6-15; 
Ex. 5 at 8-14.

51. Subject to some limitations, newspapers are offered up to five media credentials 
for daily papers (two for weekly newspapers), which, among other benefits, allow reporters 
access to various communications lines for a fee of $25-30.  Nero Decl. Ex. 5 at 6.

The WIAA Budget

52. An overwhelming majority of the WIAA’s budget is derived from revenues 
generated by the State Tournament Series, which WIAA organizes, sponsors, and administers, 
and which is separate from and in addition to regular season games.  Chickering Aff. ¶ 5; Clark 
Aff. ¶ 3.

53. Chickering was responsible for the WIAA’s 2007-2008 budget, and in that year 
the tournaments brought in $6,202,963, which was 86% of the WIAA’s total operating revenue 
of $7,177,115.  Chickering Aff. ¶ 5, Ex. A.

54. The remaining 2007-2008 WIAA revenue came from membership dues, which 
amounted to .5% of revenue; sports fees, which amounted to 5.5% of revenue; officials dues, 
which amounted to 5% of revenue; and miscellaneous revenue such as subscriptions and rule 
book orders, which amounted to 3% of revenue.  Chickering Aff. ¶ 5, Ex. A.

55. All of WIAA’s revenue is used to support its programs and the administration 
thereof, including paying for the expenses of operating the tournaments in all WIAA recognized 
sports.  Chickering Aff. ¶ 6.

56. Some of the WIAA recognized sports generate a profit, and others generate a loss 
for the WIAA.  Chickering Aff. ¶ 7, Ex. A.

57. The profits from one WIAA recognized sport are used to offset deficits in other 
WIAA recognized sports. Chickering Aff. ¶ 7, Ex. A. 
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58. The vast majority of the WIAA tournament revenue is derived from basketball 
and football.  Declaration of James L. Hoyt, Ph.D. in Support of Plaintiffs’ Motion for Summary 
Judgment “Hoyt Decl.” ¶ 44 (filed herewith); Nero Decl. Ex. 14; Chickering Aff. Ex. A.

59. In 2008, the WIAA generated positive net revenues in only basketball, football, 
wrestling, volleyball, hockey, and soccer.  Nero Decl. Ex. 14; Hoyt Decl. ¶ 44; Chickering Aff. 
Ex. A.

60. In 2008, the WIAA subsidized the following sports (meaning expenses for a sport 
exceeded revenues for that sport, so WIAA revenues from other sports covered the deficit):  
Baseball, Cross County, Golf, Gymnastics, Softball, Swimming and Diving, Tennis, and Track 
& Field. Chickering Aff. ¶ 8, Ex. A; Nero Decl. Ex. 14; Hoyt Decl. ¶ 44.

61. The WIAA member schools desire their students to be able to play sports and 
have the same exposure for the sports even where a commercial market would not otherwise 
support such exposure.  Chickering Aff. ¶ 8.

62. The WIAA provides those opportunities for its members’ students through the 
revenue that comes from the commercially viable sports. Chickering Aff. ¶ 8.

63. For the 2007-2008 year, the WIAA provided a subsidy of $692,884 to subsidized 
sports, which is 11% of total revenue earned from tournaments.  Chickering Aff. Ex. A.

WIAA Tournaments

64. The WIAA hosts and administers 25 State Championship Tournaments, which 
includes both boys and girls sports, and individual and team competition. Chickering Aff. ¶ 28.

65. The WIAA leases the facilities or venues for the WIAA-hosted State 
Tournaments through long-term contracts of three to five years (except for cross country or 
gymnastics for which the WIAA does not have leases with the venues).  Chickering Aff. ¶ 28.

66. When the WIAA uses the venues, it uses them solely for its athletic competitions.  
Chickering Aff. ¶ 28.

67. The WIAA has use of the facilities or venues for the duration of the athletic 
competition as specified in the leases, and does not otherwise have any control over or obligation 
with respect to the management or operation of the facilities or venues when not used by the 
WIAA for its athletic events.  Chickering Aff. ¶ 28.

68. The State Tournaments are held in sixteen different athletic facilities throughout 
the State of Wisconsin.  Chickering Aff. ¶ 29.  

69. The WIAA tries to find the best facility available to showcase the athletic event, 
provided the facility is available and affordable, and offers good value for the WIAA’s money.  
Chickering Aff. ¶ 29.  
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70. Each of the public venues used by the WIAA was designed for the specific type 
of athletic tournament being held there:  the boys and girls golf tournaments are held at 
University Ridge golf course in Madison, a venue solely designed for golf; the football 
tournaments are held at Camp Randall stadium in Madison, a facility used for football games; 
boys and girls soccer tournaments are held at Uihlein Soccer Park in Milwaukee, which was 
designed specifically for soccer games; swimming and diving tournaments are held at the UW 
Natatorium in Madison, a facility with pools and a diving well; girls and boys tennis tournaments 
are held at the Nielsen Tennis Stadium in Madison, a facility containing indoor and outdoor 
tennis courts and squash courts; and softball tournaments are held at the Goodman Diamond in 
Madison, which is a facility designed and used for softball games.  Chickering Aff. ¶ 29.

71. The WIAA also hosts tournaments at several private facilities:  baseball 
tournaments are held at Fox Cities Stadium in Appleton, which is a privately owned minor 
league baseball park; the boys volleyball tournament is held at Wisconsin Lutheran College in 
Milwaukee, a privately owned college; and the cross country tournament is held at the Ridges 
Golf Course in Wisconsin Rapids, a privately owned golf course (which is not leased).  
Chickering Aff. ¶ 29.

72. Other WIAA tournaments are also held at the Lincoln Field House in Wisconsin 
Rapids (which is not leased), the UW Field House in Madison, the Memorial Stadium in 
LaCrosse, the Resch Center in Green Bay, the Kohl Center in Madison, and the Alliant Energy 
Center in Madison, all of which are venues used for different athletic events.  Chickering Aff. ¶ 
29.

73. The WIAA establishes a fee for admission to its tournaments.  Chickering Aff. ¶ 
30.

74. The public is permitted entry to the tournament upon payment of the admission 
fee.  Chickering Aff. ¶ 30.

75. The WIAA provides for free admission for certain categories of people, such as 
cheerleaders, school staff members, game officials and credentialed media, but no other person 
beyond those identified may be provided complimentary admissions.  Chickering Aff. ¶ 30.

76. The WIAA sets its admission fee so that the event is an affordable outing for 
families.  Chickering Aff. ¶ 30.

77. The WIAA has not denied a legitimate media organization entry to a tournament, 
entry to designated media facilities of WIAA-sponsored events, or media credentials.  
Chickering Aff. ¶ 31; Nero Decl. Ex. 18 at Interrog. No 6 and Resp. No. 6.  

78. Gannett admits that it is “not aware of any instance in which WIAA has denied 
Defendants or other members of the news media entry to a WIAA-Sponsored Event.”  Nero 
Decl. Ex. 18 at Interrog. No 6 and Resp. No. 6.
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WIAA Contracts

79. The WIAA has had an exclusive contract with Fox Sport Network Wisconsin 
(“Fox”) to transmit the seven state football finals since 2001.  Chickering Aff. ¶ 9.

80. The WIAA receives $20,000 annually from Fox for that exclusive contract.  
Chickering Aff. ¶ 9, Ex. B; Clark Aff. ¶ 8.

81. The WIAA has had an exclusive video transmission contract for boys basketball 
games with Quincy Newspapers, Inc. (“QNI”) since 1968.  Chickering Aff. ¶ 10.

82. In the 1980s, the QNI contract expanded to include rights to exclusively broadcast 
the WIAA’s Boys and Girls Basketball Tournaments and Hockey Finals.  Chickering Aff. ¶ 10.

83. QNI owns and operates five different television stations, (collectively called “The 
WIAA State Network”), that broadcast the WIAA tournaments and finals pursuant to the 
contract.  Chickering Aff. ¶ 10.

84. Beginning in about 2003, QNI told Chickering that it could no longer afford to 
offer a competitive product for the contract price of $140,000.  Chickering Aff. ¶ 11; Clark Aff. ¶ 
4.

85. The WIAA and QNI negotiated a reduction in the annual fee:  In 2002, QNI paid 
the WIAA $140,000 under the contract; in 2003, QNI paid $125,000; in 2004, QNI paid 
$75,000.  Chickering Aff. ¶ 11.

86. In 2004, with two years left on the contract, QNI said it could not guarantee that it 
would enter into a successor agreement unless the WIAA was willing to alter its price.  
Chickering Aff. ¶ 12.

87. In or around 2004, the WIAA and QNI negotiated a reduction in price down to 
$40,000 per year, and secured an extended contract with QNI, operating as The WIAA State 
Network, until 2010.  Chickering Aff. ¶ 12, Ex. C.

88. QNI paid an annual fee of $40,000 to the WIAA until 2008, at which time upon 
mutual agreement of the parties, the QNI payment to the WIAA increased to $75,000 annually. 
Chickering Aff. ¶ 12.

89. In 2004, due to the loss of revenue from QNI, the WIAA began to look for other 
sources of revenue.  Chickering Aff. ¶ 13; Clark Aff. ¶ 4.

90. At about the same time as WIAA lost the QNI revenue, WIAA staff was hearing 
from the coaches committees, especially for volleyball and wrestling, that they were questioning 
why their sports were not being broadcast on TV, and that they had a strong interest in getting 
their sports on TV.  Chickering Aff. ¶ 15; Clark Aff. ¶ 6.

91. The coaches wanted the same exposure for their sports and athletes that 
basketball, hockey and football were receiving.  Chickering Aff. ¶ 15.
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92. The WIAA staff was anxious to get as many sports publicly distributed as 
possible.  Chickering Aff. ¶ 15.

93. At that time, around 2004, no television station carried games other than the 
Football Finals (which was carried by Fox), and the Hockey Finals and Boys and Girls 
Basketball Tournaments (which were carried by QNI), except that, in some instances, local 
community access channels would broadcast tape-delayed local games.  Chickering Aff. ¶ 14; 
Clark Aff. ¶ 5.

94. As of 2005, the WIAA was not aware of any internet streaming of WIAA events 
by any party, and the only rights fees the WIAA received at that time were from the transmission 
of videos of its tournament events for Football State Finals, Boys and Girls Basketball State 
Tournament, and Hockey State Finals.  Clark Aff. ¶ 5.

95. In fact, in 2005, the vast majority of WIAA sports were not carried by any media 
organization either on television or the internet.  Chickering Aff. ¶ 14; Clark Aff. ¶ 6.

96. The WIAA inquired whether its existing contractual partners might be interested 
in broadcasting these additional events, but the existing contractual partners expressed concern 
over whether they could implement a feasible financial model from which they could profit by 
the expansion, so declined to pursue the opportunity.  Chickering Aff. ¶ 16; Clark Aff. ¶ 6.

The WIAA’s Relationship with When We Were Young Productions

97. In Fall 2003, Chickering met Tim Eichorst, the majority shareholder of WWWY.  
Chickering Aff. ¶ 17; Affidavit of Tim Eichorst “Eichorst Aff.” ¶ 2 (filed herewith).

98. WWWY was incorporated in 2002.  Eichorst Aff. ¶ 3.

99. WWWY is a video production company located in Waunakee, Wisconsin. 
Eichorst Aff. ¶ 4.

100. In about 2000, Eichorst, who has a background in technology, started filming high 
school football games as a hobby, and he became proficient at it. Eichorst Aff. ¶ 5.

101. Eichorst researched high school sports and realized that he could connect the 
growing technology to the industry and cater to the growing interest in high school sports. 
Eichorst Aff. ¶ 6.

102. Eichorst initially made highlight videos for a high school sports team, and 
subsequently began to think about a larger platform for producing and distributing high school 
athletic events.  Eichorst Aff. ¶ 8.

103. Eichorst knew that distribution of WIAA tournaments was very limited, so 
Eichorst arranged an introduction to Chickering.  Eichorst Aff. ¶ 9.
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104. Eichorst first met Chickering at a state football tournament in the fall of 2003, at 
which time they briefly discussed producing and distributing WIAA tournaments.  Eichorst Aff. 
¶ 10; Chickering Aff. ¶ 17.

105. Eichorst and Chickering agreed to meet again in December of that year to discuss 
these issues in more detail.  Eichorst Aff. ¶ 10; Chickering Aff. ¶ 17.

106. In December of 2003, Eichorst met with Chickering and Clark, and they talked 
about WWWY’s vision to produce and mass distribute high school sporting events.  Eichorst 
Aff. ¶ 11; Chickering Aff. ¶ 18.

107. In May of 2004, Eichorst for WWWY and Chickering for the WIAA signed a 
Letter of Intent to pursue a formal contract granting WIAA programming rights to WWWY. 
Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

108. The Letter of Intent described the mutual interest between the WIAA and 
WWWY to work together under a long-term contract to produce and distribute WIAA sports 
events, with the understanding that many details of the relationship would need to be worked out 
and discussed.  Eichorst Aff. ¶ 12, Ex. A.

109. The general understanding described in the Letter of Intent was that WWWY 
would have the exclusive right to produce and distribute all WIAA playoff and tournament 
events, except those under a pre-existing contract, for live or tape delayed programming.  
Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

110. WWWY would pay the WIAA a fee, to be determined, for those rights.  Eichorst 
Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19.

111. Distribution formats would include broadband, cable, network and physical 
media.  Eichorst Aff. ¶ 12, Ex. A.

112. The Letter of Intent was signed at the same time the WIAA was engaged in 
discussions with QNI about renegotiating their contract for a reduced fee, so the prospect of a 
contractual arrangement with another partner to provide revenue to the WIAA, while at the same 
time satisfying the WIAA’s goals and interest in expanding distribution of athletic events, was of 
great interest to the WIAA.  Chickering Aff. ¶ 19.

113. After the Letter of Intent was signed, Eichorst worked on researching and 
proposing a business plan for the partnership between WWWY and the WIAA for production 
and distribution of WIAA sports events.  Eichorst Aff. ¶ 13.

114. Eichorst researched technology, evaluated requirements for capital, equipment, 
facilities, and personnel, and prepared an estimate of costs and revenues.  Eichorst Aff.¶ 13.

115. In about early 2005, Eichorst made a formal proposal to the WIAA for the 
production and distribution of WIAA athletic events.  Eichorst Aff. ¶ 14, Ex. B; Chickering Aff. 
¶ 20; Clark Aff. ¶ 7.
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116. At no time prior to the proposal from WWWY did any media or production 
company express any interest in transmitting WIAA events via internet, and there were no 
inquiries or requests to the WIAA by media organizations to transmit underexposed and less 
visible sports.  Clark Aff. ¶ 7.

117. The proposal was for WWWY to deliver broadcast quality video production of 
WIAA events, to distribute these products through all physical, electronic, and broadcast media, 
and to establish the WIAA as a progressive thought leader.  Eichorst Aff. ¶ 15; Chickering Aff. ¶ 
20.

118. Eichorst planned to organize a management structure in the field to tape the 
events, and the proposal identified the specific field equipment WWWY would use such as 
Camcorders, computers, and associated accessories, and WWWY’s cost for this field equipment.  
Eichorst Aff. ¶ 15; Chickering Aff. ¶ 20.

119. The events to be covered under the proposed agreement with WWWY would be 
live streamed from the venue.  Chickering Aff. ¶ 20.

120. To produce the films, Eichorst planned to construct or acquire a state of the art 
production facility, acquire hardware and software, and provide all technical staffing, for which 
he budgeted three million dollars.  Eichorst Aff. ¶ 15.

121. In fact, Eichorst invested millions of dollars in building WWWY to be a high 
quality production company, including:  broadcast quality technical equipment; several state of 
the art mobile television trucks for broadcasting; 10 employees who work full time as producers, 
directors and editors on producing WIAA events; 20 to 30 part-time, seasonal employees who 
work as camera operators and graphics operators for filming in the field; and two to three part-
time employees to operate the feed to the video board, all at no cost to the WIAA.  Eichorst Aff. 
¶¶ 33-34.

122. Under the proposal, Eichorst would also work on marketing efforts in conjunction 
with the WIAA, and would develop and launch a web site for the distribution of WIAA events.  
Eichorst Aff. ¶ 15.

123. Eichorst explained that WWWY would assume the financial responsibility for the 
venture, and that the WIAA and its members would have no financial commitment to the 
venture, but would have the opportunity to earn royalties based on distribution revenues.  
Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

124. WWWY expected to break even on (and not profit from) “hard media” items, 
such as the game films, highlight videos, documentaries and still photography, which would be 
priced in a manner to be affordable to the consumer.  Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

125. WWWY expected to make profits on “broadcast media,” including such things as 
real-time game feed, broadcast TV highlight feeds, and studio production of weekly TV shows.
Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21.

The WIAA’s contract with WWWY
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126. Based on WWWY’s proposal, WWWY and the WIAA entered into a Production 
Rights And Distribution Agreement (“the Agreement”).  Eichorst Aff. ¶ 17, Ex. C; Chickering 
Aff. ¶ 22.

127. The Agreement was fully executed in May of 2005, and lasts for a term of ten 
(10) years.  Eichorst Aff. ¶ 17, Ex. C; Chickering Aff. ¶ 22.

128. The Agreement gives WWWY the exclusive right to produce, sell, and distribute 
all WIAA tournament series and championship events for all WIAA sports, except those under 
existing contract, which are Football and Hockey State Finals, and the entire State Boys and 
Girls Basketball Tournaments.  Eichorst Aff. ¶ 18, Ex. C; Chickering Aff. ¶ 23; Clark Aff. ¶ 8.

129. WWWY paid $60,000 to the WIAA in 2008 for these rights.  Chickering Aff. ¶ 
23; Clark Aff. ¶ 8; Eichorst Aff. ¶ 28.

130. In addition, in 2008, WIAA received $80,000 from a sponsorship partner, a 
portion of which came from advertising in programming produced by WWWY.  Clark Aff. ¶ 10.

131. In addition, WWWY was granted the rights to market the partnership with the 
WIAA; to use the WIAA trademark, logo and name for marketing purposes; and to establish an 
online website for marketing and distribution.  Eichorst Aff. ¶ 19, Ex. C.

132. The Agreement provides for production goals, produced either by WWWY 
directly or through an affiliate, of 100% of state tournaments, 50% of sectional events, and 25% 
of regional events.  Eichorst Aff. ¶ 23, Ex. C.

133. Before the Agreement with WWWY, there was no widespread distribution of 
sectional and regional WIAA events. Eichorst Aff. ¶ 23; Clark Aff. ¶ 6.

134. The Agreement provides for a multi-platform distribution strategy under which 
WWWY agrees to distribute directly, or contract with a distribution agent for WWWY produced 
events, through live production, live or delayed streaming, video on demand, tape delayed 
production, and physical media.  Eichorst Aff. ¶ 24, Ex. C.

135. Examples of distribution platforms include internet based video on demand (web 
streaming), DSL/Broadband based video on demand, cable based video on demand, satellite 
based video on demand, cable (live or delayed), satellite (live or delayed), network (live or 
delayed), and other physical media.  Eichorst Aff. ¶ 24, Ex. C.

136. At the time WWWY was negotiating the Letter of Intent and Agreement with the 
WIAA, Fox Sports Wisconsin (“Fox”) saw WWWY’s product for individual game highlights 
and, because of its high production quality, was interested in contracting with WWWY for 
distribution of WIAA events.  Eichorst Aff. ¶ 31.

137. Eichorst started discussing with Fox an agreement where Fox would be a 
distribution agent for WWWY produced WIAA events. Eichorst Aff. ¶ 31.
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138. Fox required WWWY to provide it with exclusive content for distribution as part 
of any agreement.  Eichorst Aff. ¶ 31.

139. Once the WIAA signed the Agreement with WWWY, the WWWY/Fox contract 
was finalized for Fox’s distribution of WWWY produced WIAA events. Eichorst Aff. ¶ 32.

140. As part of WWWY’s Agreement with Fox, events from all WIAA tournaments 
are distributed for delayed TV through Fox. Eichorst Aff. ¶ 32.

141. WWWY’s contract with Fox expires in 2011.  Eichorst Aff. ¶ 32.

Affiliate Production Partners

142. The Agreement between WIAA and WWWY grants WWWY the right to 
authorize affiliate production partners for the production of WIAA events.  In exchange, 
WWWY agrees to actively seek out and affiliate with all qualified production resources. 
Eichorst Aff. ¶ 25, Ex. C.

143. Clark worked with Eichorst to develop the affiliate program through which 
television stations, web sites, other media outlets or production companies could become 
affiliates with WWWY for purposes of producing and distributing WIAA events.  Clark Aff. ¶ 
13.

144. The WIAA did not have a method or resources for monitoring its media policies.  
Clark Aff. ¶ 13; Eichorst Aff. ¶ 26.

145. Further, the WIAA was concerned about the quality of production of its events, 
and the images that were associated with its events.  Clark Aff. ¶ 13; Eichorst Aff. ¶ 26.

146. Through the WIAA’s relationship with WWWY, WWWY monitors production 
and distribution for the WIAA, ensuring compliance with WIAA’s media policies and quality 
control.  Clark Aff. ¶ 13; Eichorst Aff. ¶ 26.

147. As part of the affiliate program, Eichorst organized a meeting with the executive 
director of the Wisconsin Association of PEG (Public, Educational and Government) Access 
Channels (“WAPC”), to advise the WAPC of the WIAA’s affiliate production program.  
Eichorst Aff. ¶ 26.

148. The affiliate program would allow the PEG channels to film WIAA events and 
carry them on their channels, on a fee basis that was less than what the WIAA had been 
charging.  Eichorst Aff. ¶ 26.

149. Before the affiliate program, the WIAA had charged $20 per event for local PEG 
channels to film and broadcast a WIAA event; under WWWY’s affiliate program, WWWY 
charges PEG channels $50 per year. Eichorst Aff. ¶ 26.
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150. In return for the affiliate fee, WWWY takes care of all of the organizational 
requirements for PEG access, such as making all necessary arrangements with the local school to 
get the television station set up for production.  Eichorst Aff. ¶ 26.

151. Once the PEG station films the event, they provide a master copy of the film to 
WWWY, which sells the DVDs online at WWWY’s administrative expense.  Eichorst Aff. ¶ 26.

152. The PEG station gets royalties from the DVD sales.  Eichorst Aff. ¶ 26.

153. No PEG station has complained about or refused to provide the master copy of the 
film to WWWY.  Eichorst Aff. ¶ 26.

154. In the fall of 2008 alone, WWWY had 59 affiliates through its affiliate program.  
Eichorst Aff. ¶ 27.

155. WWWY has not turned down any request for an affiliate relationship. Eichorst 
Aff. ¶ 27; Clark Aff. ¶ 17.

156. For a fee ultimately determined by the WIAA, WWWY allows anyone else to 
produce and distribute a “declined event”—a WIAA post-season event to which WWWY holds 
the rights but has declined production.  Eichorst Aff. ¶ 36.

157. WWWY has never rejected a request to produce a declined event. Eichorst Aff. ¶
36.

158. Clark and Eichorst worked together to determine the fee for affiliate production of 
a declined event. Eichorst Aff. ¶ 37; Clark Aff. ¶ 14.

159. Eichorst works with seven other state high school athletic associations for 
producing and distributing their high school athletic events, so he was familiar with how 
different states address the fee structure. Eichorst Aff. ¶ 37.

160. Clark is familiar with the policies and practices of other states’ high school 
athletic associations with respect to the production and distribution of games, including what 
they charge for video production or internet streaming.  Clark Aff. ¶ 14.

161. The WIAA decided on a fee structure that requires a person or entity to pay $250 
to live internet stream a game produced with one camera, and $1,250 to live internet stream a 
game produced with multiple cameras. Eichorst Aff. ¶ 38; Clark Aff. ¶ 15.

162. This fee structure was determined based on a number of factors, including the fact 
that the fee was consistent with or lower than the fees charged by other state athletic 
associations. Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.

163. In determining the fee, Clark and Eichorst also looked at the value of the 
production and the resources devoted to the production. Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.
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164. In determining the fee, Clark and Eichorst also considered the medium, whether 
internet or TV, and how wide the distribution would be, whether local or world-wide. Eichorst 
Aff. ¶ 39; Clark Aff. ¶ 16.

165. Clark and Eichorst determined that the multi-camera production lends itself to a 
wide internet distribution platform that people are able to see world-wide, whereas a single 
camera local PEG station production is shown only through the television medium for 
distribution to the local community, and is transmitted on a tape-delayed basis and not live. 
Eichorst Aff. ¶ 39; Clark Aff. ¶ 16.

166. WWWY has never charged anything other than what the WIAA has determined 
to be the appropriate fee for affiliate production.  Clark Aff. ¶ 17.

WWWY’s Video Production Services for the WIAA

167. As part of the Agreement with the WIAA, WWWY agreed to provide video 
production resources to the WIAA at no cost to the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

168. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 
meetings, such as the WIAA’s seasonal rule interpretation meetings, so that members and the 
public can access such meetings without attending in person.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

169. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 
Meeting, so that members and the public can access such meetings without attending in person.  
Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

170. These services also save members time and expense, and allow increased public 
access to WIAA information, thereby promoting the visibility of the WIAA, and supporting the 
marketing and branding of the WIAA. Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

171. WWWY produces an annual video that compiles highlights of all state WIAA 
tournaments throughout the year. Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

172. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 
award ceremony held in the spring in Wausau, Wisconsin.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

173. WWWY gives the award winners a DVD copy of the event. Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

174. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 
Excellence Award ceremony.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

175. WWWY films interviews of the presenters at the WASC Spirit of Excellence 
Award ceremony, which it includes in the final production of the award ceremony tape.  Clark 
Aff. ¶ 9; Eichorst Aff. ¶ 29.

176. WWWY helps promote the award ceremony at tournaments by showing the tape 
on the video board at various venues. Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.
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177. At venues where the WIAA hosts championship tournaments, WWWY provides 
live game feed to the video board. Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

178. Normally, the venue itself charges a large fee to provide live game feed to the 
video board.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

179. Instead of hiring someone from the venue to provide feed to the video board, 
WWWY has two to three extra staff members present at the event solely to work on the video 
board feed, all at no cost to the WIAA. Clark Aff. ¶ 9; Eichorst Aff. ¶ 29.

180. WWWY produces highlight segments from other WIAA sponsored sectionals or 
tournaments, and does recaps with video from other WIAA state championship tournaments, that 
WWWY presents and feeds to the video board at WIAA championship tournaments. Clark Aff. 
¶ 9; Eichorst Aff. ¶ 29.

181. WWWY films starting line-ups, introduction videos, and/or team videos that it 
shows on the video board at all tournaments that have video board capability. Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

182. WWWY creates public service announcements that the WIAA and member 
schools can display on video boards at events and that are displayed on wiaa.tv. Clark Aff. ¶ 9; 
Eichorst Aff. ¶ 29.

The wiaa.tv Web Portal

183. Since the WIAA first began discussing the role of WWWY in producing and 
distributing WIAA events, Clark realized that internet streaming was an important technological 
development that would need to be addressed with respect to distribution of WIAA events. 
Clark Aff. ¶ 18.

184. In fact, in the WIAA’s first Media Policies Reference Guide in 2003, Clark 
addressed internet streaming as a distribution platform. Clark Aff. ¶ 18.

185. Since then, Eichorst and Clark have had regular discussions about internet video 
streaming as a distribution platform.  Clark Aff. ¶ 18; Eichorst Aff. ¶ 20.

186. As part of his plan to produce and distribute WIAA events, Eichorst had proposed 
that internet streaming would be one of the distribution platforms. Clark Aff. ¶ 19.

187. Eichorst also had proposed that as part of WWWY’s distribution efforts, he would 
create an online property containing the name WIAA for use in marketing and distributing 
WIAA tournament series and championship content.  Clark Aff. ¶ 19.

188. Eichorst proposed the web portal as a key part of the strategy for the branding and 
marketing of the WIAA, that the destination point for WIAA events needed to be branded as part 
of the WIAA  Eichorst Aff. ¶ 20.
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189. Clark agreed that it was important that the WIAA name be associated with the 
video distribution platform, and that the WIAA should be the destination point for its own 
events, but to do this, the WIAA needed a vehicle through which they could launch and stream 
the video of WIAA events. Clark Aff. ¶ 19.

190. Eichorst and Clark considered using the WIAA’s own website, but did not believe 
the server would have sufficient bandwidth capacity to handle the streaming. Clark Aff. ¶ 19.

191. Based on these considerations, Eichorst and Clark created the web portal known 
as “wiaa.tv,” which is located at http://wiaa.tv/.  Clark Aff. ¶ 20; Eichorst Aff. ¶ 20.

192. In the Spring of 2007, WWWY started live streaming WIAA athletic events on 
wiaa.tv.  Eichorst Aff. ¶ 20.

193. The wiaa.tv web portal contains all live and archived videos of WIAA events for 
all WIAA recognized sports that WWWY produces, and all live and archived videos for WIAA 
meetings that WWWY produces, such as sports meetings (meetings for specific sports such as 
basketball or wrestling), rules meetings, press conferences, and the annual meeting.  Clark Aff. ¶ 
20.

194. The portal contains the WIAA logo and a link to the WIAA website, clearly 
identifying its connection to and cementing its relationship with the WIAA.  Clark Aff. ¶ 20.

195. WWWY operates and manages the wiaa.tv web portal for WIAA as part of its 
contractual responsibilities and at no cost to the WIAA.  Clark Aff. ¶ 20.

196. The WIAA has control over the content that is placed on wiaa.tv, including what 
is displayed, when, and how, to ensure it supports and is consistent with the mission and purpose 
of the WIAA. Clark Aff. ¶ 21; Eichorst Aff. ¶ 20.

197. The wiaa.tv portal is a video-only site. Eichorst Aff. ¶ 21.

198. There is limited advertising on wiaa.tv. Clark Aff. ¶ 21; Eichorst Aff. ¶ 21.

199. The WIAA has control over the advertising on the website.  Clark Aff. ¶ 21.

200. If any video content or advertising was not consistent with the WIAA members’ 
ideals and the mission of the organization, the WIAA would have the ability to restrict its 
display.  Clark Aff. ¶ 21.

201. The WIAA has begun a pilot program to use the wiaa.tv portal to the benefit of 
WIAA members by using the portal as a vehicle for member schools to live stream their own 
video of their own athletic events during the regular season at no charge to them.  Clark Aff. ¶ 
22; Eichorst Aff. ¶ 22.

202. As part of the pilot program, to encourage schools to participate and use the 
portal, WWWY is paying pilot schools a minimum of $500 this year to implement the program.  
Clark Aff. ¶ 22.

http://wiaa.tv/.
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203. The WIAA anticipates the wiaa.tv portal to have great potential for its members.  
Clark Aff. ¶ 22.

204. The portal provides member schools with a safe haven to place its video content, 
and member schools do not have to worry about negative advertising or images associated with 
their video content.  Clark Aff. ¶ 22.

205. Although no WIAA events were offered on the internet in 2004-05, in 2008-09,
the wiaa.tv web portal transmitted 82 live WIAA events and 182 on archived stream and DVD
including events from each of the WIAA 25 sports.  Clark Aff. ¶ 8; Nero Decl. Ex. 20 at 25.

206. Of the events offered on wiaa.tv, approximately 134 were under the WWWY 
contract with WIAA, while approximately 48 were Football State Finals, Boys and Girls 
Basketball State Tournament, and Hockey State Finals.  Clark Aff. ¶ 8.

207. WWWY does not make any money from the streaming of WIAA events on 
wiaa.tv.  Eichorst Aff. ¶ 21.

208. The expenses that WWWY incurs to operate wiaa.tv are offset by WWWY’s 
distribution contracts. Eichorst Aff. ¶ 21.

The Newspapers’ Violation of the WIAA’s Policies and the WWWY’s Exclusive Rights 
Contract with WWWY

209. The Post-Crescent, a newspaper published in Appleton, Wisconsin by Gannett 
Company, Inc., transmitted the following WIAA-sponsored tournament games through live 
internet streaming:

• October 28, 2008, Green Bay Preble High School v. 
Appleton North High School, at Appleton North High 
School;

• October 28, 2008, New London High School v. Waupaca 
High School, at Waupaca High School;

• November 1, 2008, Appleton North High School v. Bay 
Port High School, at Bay Port High School; and

• November 8, 2008, Appleton North High School v. Stevens 
Point Area High School, at Stevens Point Area High School

Defendants’ Counterclaim, Dkt. No. 2 ¶ 39.

210. The Post-Crescent internet streams of WIAA-sponsored games were made 
without the consent of WWWY.  Eichorst Aff. ¶ 44.
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211. In November of 2008, Eichorst contacted The Post-Crescent and requested that 
they remove the unauthorized games from its website, pay the associated rights fee, and provide 
WWWY with the DVD of the game.  Eichorst Aff. ¶ 44.

212. The Post-Crescent refused and has not paid the rights fee or provided a DVD to 
WWWY.  Eichorst Aff. ¶ 44.

213. Clark did not authorize, on behalf of the WIAA or WWWY, any media 
organization to live stream any WIAA-sponsored tournament without paying the required rights 
fee for such streaming, including the four WIAA-sponsored football tournaments that The Post-
Crescent transmitted by live internet streaming in October and November of 2008.  Clark Aff. ¶ 
31.

214. In November of 2008, Gannett newspapers attempted to stream four WIAA 
events, and failed to obtain permission and pay a rights fee.  Eichorst Aff. ¶ 45.

The WIAA’s Photography Policy

215. From 2001-2003, the WIAA contracted to grant the nonexclusive right to Visual 
Image Photography, Inc. (“VIP”) to sell photos and images of all state tournament finals.  
Chickering Aff. ¶ 32.

216. In 2004, the WIAA contracted to grant the exclusive right to VIP to sell photos 
and images of all state tournament finals only.  Chickering Aff. ¶ 32.

217. The 2004 contract with VIP was for a 1-year term and expired in 2005.  
Chickering Aff. ¶ 32.

218. In 2005, the WIAA contracted to grant the exclusive right to VIP to sell photos 
and images of all state tournaments including quarterfinals and semifinals.  Chickering Aff. ¶ 32.

219. The 2005 contract with VIP was for a 3-year term and expired in 2008. 
Chickering Aff. ¶ 32.

220. Restrictions on the sale of tournament images helped the WIAA limit those 
images to association with products and advertising consistent with the WIAA’s mission.  
Chickering Aff. ¶ 32.

221. In 2007, a controversy arose over the WIAA’s right to limit the Wisconsin 
Newspaper Association’s member newspapers from selling photographs taken at tournament 
games through their website.  Chickering Aff. ¶ 33.

222. The WIAA suspended enforcement of its photography policy for credentialed 
media in the summer of 2007 and Chickering notified the media in about July of 2007 that the 
WIAA would not enforce its photography policy.  Chickering Aff. ¶ 33; Clark Aff. ¶ 23.  

223. The WIAA did not enforce its photography policy at any time after it was 
suspended.  Chickering Aff. ¶ 33.
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224. In 2008, the WIAA entered into a contract with VIP for a term of five years, 
under which the only item of “exclusivity” that the WIAA guarantees to VIP is with regard to 
“the sale of any products using images from Covered Events.”  Clark Aff. ¶ 24, Ex. 4.

225. Effective with the 2009-2010 Media Policies, the WIAA changed its photography 
policy to be consistent with the July 2007 enforcement suspension and the 2008 VIP contract.  
Clark Aff. ¶ 25; Chickering Aff. ¶ 34. 

226. The 2009-2010 policy allows the sale or resale of still photography by WIAA-
credentialed media.  Clark Aff. ¶ 25; Nero Decl. Ex. 5 at 6. 

227. The 2009-2010 policy prohibits the sale of “any products using images from 
WIAA Tournament Series events” without written permission from the WIAA.  Clark Aff. ¶ 25; 
Nero Decl. Ex. 5 at 6. 

The WIAA’s Policy Regarding Play-by-Play

228. The WIAA’s Media Policies Reference Guide addresses simultaneous play-by-
play depictions of tournament events, including via live “blogging” the game.  Clark Aff. ¶ 26; 
Nero Decl. Ex. 5.

229. Any media organization that wishes to transmit live play-by-play descriptions of 
tournament action must obtain WIAA consent and pay the approximate rights fee.  Clark Aff. ¶ 
26; Nero Dec. Ex. 5 at 12.

230. The Media Guide specifies that the media do not have to pay a fee for “live report 
updates” involving information about results or the event without play-by-play description of the 
contest.  Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 14.

231. The WIAA does prohibit “play-by-play” without payment of the fees, whether 
such play-by-play appears on a blog, website, or otherwise.  Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 
14.

232. The WIAA defines play-by-play as live and detailed, spoken or written, regular 
entries of descriptions, or depictions of the sports events as they are happening, or the actual 
action as it occurs, including the continuous sequential detailed description of play, of events, or 
other material such as graphics or video regarding any WIAA tournament game, so that it 
approximates a video or audio transmission that allows the recipient to experience the game as it 
occurs. Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 11.

233. Following the 2008 Football State Finals, Clark discovered after the fact that two 
media organizations, Madison.com (Wisconsin State Journal and Capital Times together) and the 
Milwaukee Journal-Sentinel, had engaged in live play-by-play blogging. Clark Aff. ¶ 27.

234. Clark sent both organizations an invoice to pay the appropriate play-by-play fee.  
Clark Aff. ¶ 27.

235. Neither media organization paid the fee. Clark Aff. ¶ 27.
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236. The incident with Madison.com and the Milwaukee Journal-Sentinel prompted 
discussions with the media about the blogging policies. Clark Aff. ¶ 28.

237. In early December of 2008, Clark informed several sports editors that the WIAA 
was willing to work with the media to develop an agreement as to what would be permitted on a 
real-time blog from tournament series events. Clark Aff. ¶ 28.

238. The issue of what the WIAA would permit as far as blogging had been discussed 
at the two prior Media Days (an annual meeting that the WIAA hosted with members of the 
media to discuss media policies). Clark Aff. ¶ 28.

239. Clark agreed to drop the invoices for the play-by-play with the expectation that 
the media would reach consensus on the issue and present a policy to Clark.  Clark Aff. ¶ 28.

240. In mid and late December of 2008, Clark also discussed with Peter Fox, the 
President of the Wisconsin Newspaper Association, the blogging issue, and that the WIAA was 
willing to discuss a reasonable definition of the threshold for a live depiction of action in blogs.  
Clark Aff. ¶ 29.

241. Clark received no further communication from any editor or media organization 
on the issue of blogging or play-by-play, and they presented no proposal or draft policy to Clark 
to define the parameters of permissible blogging.  Clark Aff. ¶ 30.

The Value of the WIAA’s Exclusive Contracts

242. Eichorst determined that annually, it costs WWWY $508,806 to fulfill WWWY’s 
contractual commitments to the WIAA, which include the following categories:  WIAA state 
tournament event production costs in the field; WIAA state tournament event post-field 
production costs; WIAA channel production; WIAA state tournament venue production; wiaa.tv 
hosting and management; wiaa.tv live streaming; WIAA sports meeting production; and 
production of other WIAA meetings.  Eichorst Aff. ¶ 40.

243. The Agreement with WWWY substantially benefits the WIAA and its members 
in multiple ways. Chickering Aff. ¶¶ 24-27.

244. One benefit to the WIAA and its members is that the WIAA’s broadcast partners 
pay for the exclusive transmission rights to state tournaments, and that allows the WIAA to 
obtain revenue that it uses to organize and operate its programs and tournaments.  Chickering 
Aff. ¶ 24.

245. Another benefit is that the WIAA keeps all of the revenue from its contract 
partners for its own internal operations, and does not transfer any of that revenue to the State of 
Wisconsin, to any state agency, or to general state funds.  Chickering Aff. ¶ 24.

246. The revenue from its contract partners allows the WIAA to expand athletic 
program opportunities for its members for all WIAA-recognized sports, including providing 
revenue for those sports that the WIAA typically subsidizes or for those sports without 
significant public attendance.  Chickering Aff. ¶ 24.
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247. The Agreement with WWWY also allows the WIAA to expand transmission of 
athletic events that might not otherwise be transmitted due to the level of public interest or 
commercial appeal.  Chickering Aff. ¶ 25.

248. Through the WWWY contract, the WIAA has achieved additional distribution 
and streaming of tournaments that were not transmitted before, including all state tournaments, 
and regional and sectional competitions.  Chickering Aff. ¶ 25.

249. WWWY provides valuable services to the WIAA that the WIAA does not have to 
pay for, which allows the WIAA to provide cost savings to its member schools, and to return 
money to the schools that host events so that they are not losing money on hosting an event.  
Chickering Aff. ¶ 26.

250. WWWY’s services have increased the WIAA’s exposure to the public and the 
public’s participation in the WIAA by making available WIAA meetings and events on wiaa.tv 
at no cost to the WIAA. Chickering Aff. ¶ 26.

251. Another benefit of the Agreement with WWWY is that the WIAA can fulfill its 
purpose to promote the broad educational aims of the WIAA’s member schools and to cultivate 
the high ideals of good citizenship and sportsmanship by controlling the association of high 
school sports with inappropriate goods and services (such as gambling, alcohol, tobacco, and 
adult entertainment). Chickering Aff. ¶ 27.

252. Without the revenue from its exclusive contract partners, the WIAA would not be 
able to afford to subsidize all of its recognized sports, thereby depriving its members and their 
student athletes of athletic opportunities. Chickering Aff. ¶ 35.

253. Without the revenue from its exclusive contract partners, the WIAA would have 
to increase the cost of admission for tournaments, undermining its goal of making the events an 
affordable, family-friendly outing.  Chickering Aff. ¶ 35.

254. Without the revenue from its exclusive contract partners, the WIAA membership 
would also lose control over the message that was associated with their voluntary athletic 
association and its ability to promote the members’ ideals as stated in the organization’s 
constitution.  Chickering Aff. ¶ 35.

255. Without the revenue from its exclusive contract partners, the WIAA would not be 
able to provide the cost-effective services to its members that it receives for free from WWWY.  
Chickering Aff. ¶ 35.

256. WWWY could not operate at a profit without the exclusive contract with the 
WIAA, because it only receives revenue from distribution and advertising, not from internet 
streaming, and its distribution partners and advertisers require exclusive content.  Eichorst Aff. ¶
41.

The Reasonableness of the WIAA’s Media Policies
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257. There is a widely recognized distinction between covering a game, which 
virtually any news organization can do, and carrying a complete broadcast or stream of a game, 
which is limited to the appropriate rights holder.  Hoyt Decl. ¶ 56.

258. The WIAA has provided space and technology to make reporting on WIAA 
games more convenient for credentialed media. Hoyt Decl. ¶ 21.

259. Under WIAA policies, newspapers have virtually complete access to the WIAA 
athletic events in order to perform their expected journalistic functions, i.e., to fully describe, 
explain, and analyze newsworthy events.  Hoyt Decl. ¶ 60.

260. Policies such as that of the WIAA do not hinder media outlets from reporting on 
games, as reporters for print, broadcast, and internet media are free to report on games without 
significant restrictions on their coverage.  Hoyt Decl. ¶ 54.

261. Under the WIAA’s policies, newspapers are able to report on the details and 
outcomes of the games, including sidebars, statistics, and other relevant information, and printing 
in their regular editions and on their websites.  Hoyt Decl. ¶¶ 21, 58.

262. Newspapers may use photographs of the events and have interview access to 
coaches and athletes. Hoyt Decl. ¶¶ 21, 58; Nero Decl. Ex. 5 at 8-10. 

263. It is typical for reporters to interview coaches and athletes following games to 
complete game stories and sidebars.  Hoyt Decl. ¶ 55.

264. Reporters are generally permitted to film game action, record relevant statistics 
and other game information via audio recording, and use good, old-fashioned pen to paper in 
publishing and producing stories.  Hoyt Decl. ¶ 55.

265. It is common practice for reporters covering athletic events to be restricted to 
specific locations and to have limitations placed on the equipment they can use, for example, on 
the ability to originate a radio broadcast.  Hoyt Decl. ¶ 56.

266. In addition to these traditional methods of reporting on events, newspapers may 
carry live audio streams of tournament games by paying an additional rights fee of $40-50 to 
WIAA.  Hoyt Decl. ¶¶ 19, 58; Nero Decl. Ex. 5 at 19.

267. Newspapers can use up to two minutes of highlights or other action for reporting 
purposes (and may exceed two minutes with the WIAA’s approval), and can report live from 
tournament venues using live game action as a backdrop for the report so long as there is no 
play-by-play commentary.  Hoyt Decl. ¶¶ 17, 19, 59; Nero Decl. Exs. 3 at 51, 2 at 51, 4 at 12, 5 
at 11-12.

268. Under the WIAA’s policies, newspapers are not even foreclosed from internet 
streaming of games.  Hoyt Decl. ¶¶ 20, 57; Nero Decl. Ex. 4 at 16.

269. Newspapers and other credentialed media are able to transmit games if they 
simply pay the required fee to WWWY.  Hoyt Decl. ¶¶ 20, 57.
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270. The access the newspapers are provided permits the thorough coverage which the 
newspaper audience expects. Hoyt Decl. ¶ 58.

271. In fact, the WIAA’s restrictions are typical of those placed on the reporting of 
sporting events.  Hoyt Decl. ¶ 55; Decl. of Charles C. Schmidt in Supp. of Mot. of Ariz. 
Interscholastic Ass’n, Inc. for Leave to File Amicus Br. & Supp. Decl., Dkt. No. 28, hereinafter 
“Schmidt Decl.” ¶¶ 7-10.

272. Such policies are necessary based both on the availability of space and the need to 
control the conduct of the game.  Hoyt Decl. ¶ 56; Schmidt Decl. ¶¶ 26-28.

273. It is not typical for a reporter to transmit the entirety of a sporting event over the 
internet in the name of reporting. Hoyt Decl. ¶ 56.

274. In virtually all cases, broadcasters and reporters know and respect any exclusive 
rights agreements that are in place for that event. Hoyt Decl. ¶ 56.

275. WIAA’s media policies apply to all commercial television stations and websites 
using video for newscast or webcast purposes. Hoyt Decl. ¶ 59.

276. WWWY’s interest in exclusivity, and the WIAA’s interest in limiting internet 
transmissions of its games, is comparable to a newspaper’s or wire service’s need to protect its 
product from unapproved use on other websites or publications, or, more directly on point, much 
like Major League Baseball’s interest in prohibiting unauthorized use of the broadcast of its 
game without the advance written consent of Major League Baseball, which has itself entered 
into rights agreements related to that content.  Hoyt Decl. ¶ 48.

277. It is standard practice in sports organizations, both professional and educational, 
to grant exclusive rights to particular media organizations to increase the value of the rights, and 
thus increase revenue to the organization.  Hoyt Decl. ¶¶ 22-34, 47-48; Schmidt Decl. ¶ 14-16 & 
18.

278. Protecting broadcast rights and awarding them on an exclusive basis is clearly a 
major financial underpinning of college sports. Hoyt Decl. ¶ 23, Schmidt Decl. ¶¶ 18-20.

279. In 1988, when the University of Wisconsin switched from a non-exclusive radio 
agreement, the University estimated its radio broadcast revenue would triple.   Hoyt Decl. ¶ 26; 
Nero Decl. Ex. 6.

280. In fact, the University’s radio broadcast revenue has increased from just under 
$100,000 annually in 1988 under a non-exclusive rights policy to $75,000,0000 over a twelve-
year period under its exclusive agreement with Learfield Communications.  Hoyt Decl. ¶ 26; 
Nero Decl. Exs. 8 and12.

281. In October of 2009, this agreement was amended to include internet streaming of 
University of Wisconsin games.  Hoyt Decl.¶¶ 29-32; Nero Decl. Ex. 17.
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282. This increase in revenue is consistent with the experiences of other educational 
institutions—indeed, Learfield alone has rights agreements with over fifty universities and 
conferences.  Hoyt Decl. ¶ 34; Nero Decl. Ex. 13.

283. The exclusive licenses used in college sports are comparable to those of the 
WIAA related to internet transmission in that they provide much needed funding.  Hoyt Decl. ¶¶ 
36-42; Clark Aff. ¶¶ 3-10.

284. The value of these rights rests primarily in exclusivity; stations and networks are 
willing to make investments in their coverage in order to enhance the value of their exclusive 
rights payments. Hoyt Decl. ¶ 40; Schmidt Decl. ¶ 18. 

285. Without exclusive contracts, this revenue stream would all but disappear. Hoyt 
Decl. ¶ 40.

286. The contract between the WIAA and WWWY has enhanced public access to 
WIAA events and helps fulfill one of the WIAA’s stated objectives, to promote opportunities for 
member schools’ participation.  Hoyt Decl. ¶ 46; Nero Decl. Ex. 2 at 14.

287. The WWWY exclusive license agreement provides expanded exposure for less 
visible sports.  Hoyt Decl. ¶¶ 45-48; Clark Decl. ¶¶ 5-8.

288. Were the contract on a non-exclusive basis, it is unlikely these sports would be 
made available to the non-attending public.  Hoyt Decl. ¶ 47.

289. Without the economic protection provided by exclusivity, it is unlikely a rights 
holder would invest in and commit to the equipment and facilities necessary to produce this 
number of tournament events, in particular for those sports that do not normally command 
significant public attention.  Hoyt Decl. ¶¶ 47-48.

290. Gannett claims that WIAA events are “designated or limited public forums for the 
purpose of reporting” on WIAA events. Nero Decl. Ex. 18, Resp to Interrog. No. 9 at 10. 
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