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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

AFFIDAVIT OF TIM EICHORST
______________________________________________________________________________

I, Tim Eichorst, hereby declare,

1. I have personal knowledge of the facts stated herein and, if called upon to do so, could 

and would testify competently thereto.

2. I am the majority shareholder of American Hi-Fi, Inc., d/b/a When We Were Young 

Productions (“WWWY”).

3. WWWY was incorporated in 2002.

4. WWWY is a video production company located in Waunakee, Wisconsin.

5. My background is in technology.  In about 2000, I started filming high school football 

games as a hobby.  Based on my technology background, I taught myself how to create and edit 

the films.  The more I did it, the more proficient I became at it.

6. I researched high school sports, and realized that I could connect the growing technology 

to the industry and cater to the growing interest in high school sports.

7. I decided to start my own business focused on high school sports.  Thus, I started 

WWWY as a means to formally pursue a business involving what I had been doing as a hobby.
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8. My initial idea was to make highlight videos for a high school sports team.  I did that for 

a year, and lost hundreds of thousands of dollars.  I soon realized that I could not charge enough 

for the sale of the DVDs to cover the cost of production.  I began to think about a larger platform 

for producing and distributing high school athletic events.

9. Through my involvement with high school sports, I knew of Doug Chickering, the 

Executive Director of the Wisconsin Interscholastic Athletic Association (“WIAA”).  I looked at 

the distribution of WIAA tournaments and knew that distribution was very limited.  I was 

interested in an introduction to Mr. Chickering, so I contacted Pat Richter, the Badger Athletic 

Director, and asked him to introduce me to Mr. Chickering.

10. I first met Mr. Chickering at a state football tournament in the fall of 2003.  We briefly 

discussed producing and distributing WIAA tournaments.  We agreed to meet again in December 

of that year to discuss these issues in more detail.

11. In December of 2003, I met with Mr. Chickering and Todd Clark, the Director of 

Communications for the WIAA.  I shared with them my vision and goals for high school sports, 

which was to produce and mass distribute high school sporting events.  We had theoretical 

discussions at that point.

12. These discussions led to the signing of a Letter of Intent in May 2004 between the WIAA 

and WWWY to pursue a formal contract granting WIAA programming rights to WWWY.  The 

Letter of Intent described conceptually how I expected the partnership to work, with the 

understanding that many details would need to be worked out and discussed.  The Letter of 

Intent described the mutual interest between the WIAA and WWWY to work together under a 

long-term contract to produce and distribute WIAA sports events.  The general understanding 

was that WWWY would have the exclusive right to produce and distribute all WIAA playoff and 
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tournament events, except those under a pre-existing contract, for live or tape delayed 

programming.  WWWY would pay the WIAA a fee, to be determined, for those rights.  

Distribution formats would include broadband, cable, network and physical media.  Attached 

hereto and incorporated herein by reference as Exhibit A is the Letter of Intent.

13. After the Letter of Intent, I worked on researching and proposing a business plan for the 

partnership between WWWY and the WIAA for production and distribution of WIAA sports 

events.  I researched technology, evaluated requirements for capital, equipment, facilities, and 

personnel, and prepared an estimate of costs and revenues.

14. Based on this work, in about early 2005, I made a formal proposal to the WIAA for the 

production and distribution of WIAA athletic events.  Attached hereto and incorporated herein 

by reference as Exhibit B is the PowerPoint presentation that I prepared and gave to the WIAA.

15. The proposal was for WWWY to deliver broadcast quality video production of WIAA 

events, to distribute these products through all physical, electronic, and broadcast media, and to 

establish the WIAA as a progressive thought leader.  To do that, my plan was to organize a 

management structure in the field to tape the events.  I described the specific field equipment I 

would use, including the number and types of Camcorders, computers, and associated 

accessories, and provided an estimate of WWWY’s cost for this field equipment. To produce the 

films, I would construct or acquire a state of the art production facility, acquire hardware and 

software, and provide all technical staffing.  I budgeted three million dollars for the acquisition 

of corporate equipment for the production facility.  In addition, I would work on marketing 

efforts in conjunction with the WIAA, and would develop and launch a web site for the 

distribution of WIAA events.
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16. I had thought a lot about the economics of this venture, and I explained in the proposal 

how the economics would work.  The WIAA and its members would have no financial 

commitment to the venture, but would have the opportunity to earn royalties based on 

distribution revenues.  WWWY would assume the financial responsibility for the venture.  

WWWY expected to break even on (and not profit from) “hard media” items, such as the game 

films, highlight videos, documentaries and still photography, which would be priced in a manner 

to be affordable to the consumer.  WWWY expected to make profits on “broadcast media,” 

including such things as real-time game feed, broadcast TV highlight feeds, and studio 

production of weekly TV shows.

17. Based on this proposal, WWWY and the WIAA entered into a Production Rights And 

Distribution Agreement (“the Agreement”).  Attached hereto and incorporated herein by 

reference as Exhibit C is the Agreement.  The Agreement was fully executed in May of 2005, 

and lasts for a term of ten (10) years.

18. The Agreement gives WWWY the exclusive right to produce, sell, and distribute all 

WIAA tournament series and championship events for all WIAA sports, except those under 

existing contract.

19. In addition, WWWY was granted the rights to market the partnership with the WIAA; to 

use the WIAA trademark, logo and name for marketing purposes; and to establish an online 

website for marketing and distribution.

20. In the Spring of 2007, we started live streaming WIAA athletic events on a web portal, 

wiaa.tv.  Todd Clark and I had talked about streaming for at least two years before we got it up 

and running. I thought it was a key part of the strategy for the branding and marketing of the 

WIAA.  I believe the destination point for WIAA events needed to branded as part of the WIAA, 



70205-0001/LEGAL17561361.1 5

and that the market for that product should attach itself to that brand.  Thus, we called the web 

portal “wiaa.tv.”  The WIAA has control over what goes on and around the website, to ensure it 

supports and is consistent with the mission and purpose of the WIAA.

21. Our website, wiaa.tv, is a video-only site.  There is limited advertising on wiaa.tv.  

WWWY does not make any money from the streaming of WIAA events on wiaa.tv.  The 

expenses that WWWY incurs to operate wiaa.tv are offset by WWWY’s distribution contracts.

22. We allow member schools to use wiaa.tv to self-stream their in-season games at no cost.

23. The Agreement provides for production goals, produced either by WWWY directly or 

through an affiliate, of 100% of state tournaments, 50% of sectional events, and 25% of regional 

events.  Before WWWY, there was no widespread distribution of sectional and regional WIAA 

events.

24. The Agreement provides for a multi-platform distribution strategy.  WWWY agrees to 

distribute directly, or contract with a distribution agent for WWWY produced events, for live 

production, live or delayed streaming, video on demand, tape delayed production, and physical 

media.  Examples of distribution platforms include internet based video on demand (web 

streaming), DSL/Broadband based video on demand, cable based video on demand, satellite 

based video on demand, cable (live or delayed), satellite (live or delayed), network (live or 

delayed), and other physical media.

25. The Agreement grants WWWY the right to authorize affiliate production partners for the 

production of WIAA events.  In exchange, WWWY agrees to actively seek out and affiliate all 

qualified production resources.

26. As part of the affiliate program, I organized a meeting with the executive director of the 

Wisconsin Association of PEG (Public, Educational and Government) Access Channels 
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(“WAPC”), to advise the WAPC of our affiliate production program.  The program would allow 

the PEG channels to continue to do what they were doing, which was filming WIAA events and 

carrying them on their channels, on a fee basis that was less than what the WIAA had been 

charging.  Before the affiliate program, the WIAA had charged $20 per event for local PEG 

channels to film and broadcast a WIAA event; under WWWY’s affiliate program, WWWY 

charges PEG channels $50 per year.  As part of that fee, WWWY takes care of all of the 

organizational requirements for PEG access, such as making all necessary arrangements with the 

local school to get the television station set up for production.  WWWY monitors production and 

distribution for the WIAA, which did not have the resources for such monitoring.  Once the PEG 

station films the event, they provide a master copy of the film to WWWY, which sells the DVDs 

online, at WWWY’s administrative expense.  The PEG station gets royalties from the sale.  No 

PEG station has complained about or refused to provide the master copy of the film to WWWY.

27. In the fall of 2008 alone, WWWY had 59 affiliates through its affiliate program.  

WWWY has not turned down any request for an affiliate relationship.

28. WWWY pays the WIAA a fee for the rights granted in the Agreement based upon a 

formula.  WWWY currently pays the WIAA an annual fee of $60,000. The Agreement grants 

WWWY the right to enforce any violations of the rights in the Agreement.

29. As part of the Agreement, WWWY agreed to provide video production resources to the 

WIAA at no cost to the WIAA.  WWWY provides the following video production services to the 

WIAA at no cost:

a. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 

meetings, such as the WIAA’s seasonal rule interpretation meetings, so that
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members and the public can access such meetings without attending in person, 

saving time and expense, and increasing participation.

b. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 

Meeting, so that the entire membership and the public can hear and watch the 

annual report from the executive director and discussions regarding key changes 

without attending in person, saving time and expense, and increasing 

participation.

c. WWWY produces an annual video that compiles highlights of all state WIAA 

tournaments throughout the year.

d. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 

award ceremony held in the spring in Wausau, Wisconsin.  WWWY gives the 

award winners a DVD copy of the event.

e. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 

Excellence award ceremony.  WWWY films interviews of the presenters which it 

includes in the final production of the award ceremony tape.  WWWY helps 

promote the award ceremony at tournaments by showing the tape on the video 

board at various venues.

f. At venues where the WIAA hosts championship tournaments, WWWY provides 

live game feed to the video board.  Normally, the venue itself charges a large fee 

to provide live game feed to the video board.  Instead of hiring someone from the 

venue to provide feed to the video board, WWWY has two to three extra staff 

members present at the event solely to work on the video board feed, all at no cost 

to the WIAA.
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g. WWWY produces highlight segments from other WIAA sponsored sectionals or 

tournaments, and does recaps with video from other WIAA state championship 

tournaments that it presents on the video board at championship tournaments.

h. WWWY films starting line-up introduction videos and/or team videos that it 

shows on the video board at all tournaments that have video board capability.

i. WWWY creates public service announcements that the WIAA and member 

schools can display on video boards at events and that are displayed on wiaa.tv.

30. As part of the business relationship with the WIAA, I have regular interaction with the 

staff of the WIAA to discuss the industry, the market, and technology.  The high school sports 

market is the primary focus of my business.

31. At the time WWWY was negotiating the Letter of Intent and Agreement with the WIAA, 

Fox Sports Wisconsin (“Fox”) saw WWWY’s product for individual game highlights and, 

because of its high production quality, was interested in contracting with WWWY for 

distribution of WIAA events.  Thus, I started discussing with Fox an agreement where Fox 

would be a distribution agent for WWWY produced WIAA events.  Fox required WWWY to 

provide it with exclusive content for distribution as part of any agreement.  Thus, Fox waited for 

WWWY to make a formal secondary distribution proposal once WWWY had obtained exclusive 

rights from the WIAA.  

32. Thus, contemporaneously with the WIAA Agreement, I proposed a distribution 

agreement with Fox.  Once the WIAA signed the Agreement, the WWWY/Fox contract was 

finalized for Fox’s distribution of WWWY produced WIAA events.  WWWY’s contract with 

Fox expires in 2011.  As part of the Agreement, events from all WIAA tournaments are 

distributed for delayed TV through Fox.
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33. I have invested millions of dollars in building WWWY to be a high quality production 

company.  WWWY has broadcast quality technical equipment and several state of the art mobile 

television trucks for broadcasting.

34. WWWY has 10 employees who work full time as producers, directors and editors on 

producing WIAA events.  We also hire from 20 to 30 part-time, seasonal employees who work 

as camera operators and graphics operators for filming in the field.  I also hire two to three part-

time employees to operate the feed to the video board, at no cost to the WIAA.

35. To produce a WIAA state championship event, WWWY sends multiple cameras manned 

with camera operators to the tournament.  The event is live streamed from the venue on wiaa.tv.  

Our graphics operators do the live streaming.  After the event, the film is brought back to 

WWWY’s studio, where we add post-production resources to the film.  We create a master tape, 

which we ship to Fox for delayed broadcast.  

36. WWWY allows anyone else to produce and distribute a “declined event” for a fee 

ultimately determined by the WIAA.  A “declined event” is a WIAA post-season event to which 

WWWY holds the rights but has declined production.  WWWY has never rejected a request to 

produce a declined event.

37. Todd Clark and I worked together to determine the fee for affiliate production of a 

declined event.  I work with seven other state high school athletic associations for producing and 

distributing their high school athletic events, so I am familiar with how different states address 

the fee structure.  In my discussions with Mr. Clark, he demonstrated knowledge of other state’s 

high school athletic association’s policies and practices with respect to the production and 

distribution of games.
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38. The WIAA decided on a fee structure that requires a person or entity to pay $250 to live 

internet stream a game produced with one camera, and $1,250 to live internet stream a game 

produced with multiple cameras.

39. This fee was determined based on a number of factors.  First, it was consistent with or 

lower than the fees charged by other state athletic associations.  Second, we looked at the value 

of the production and the resources devoted to the production:  a one-camera production with no 

announcer is much different then a multi-camera production, which usually involves a mobile 

television broadcast truck and announcer, and requires more resources at the venue itself (there is 

a cost to the host venue to have to accommodate the extra individuals and to provide power for 

the production truck which is much different than for an individual cameraperson).  We also 

considered the medium, whether internet or TV, and how wide the distribution would be, 

whether local or world-wide.  We determined that the multi-camera production lends itself to a 

wide internet distribution platform that people are able to see world-wide, whereas a single 

camera local PEG station production is shown only through the television medium for 

distribution to the local community.

40. I prepared an analysis for the WIAA of the annual cost of production of WIAA events.  I 

determined that annually, it costs WWWY $508,806 to fulfill WWWY’s contractual 

commitments to the WIAA, which includes the following categories:  WIAA state tournament 

event production costs in the field; WIAA state tournament event post-field production costs; 

WIAA channel production; WIAA state tournament venue production; wiaa.tv hosting and 

management; wiaa.tv live streaming; WIAA sports meeting production; and production of other 

WIAA meetings.
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41. I could not operate WWWY at a profit without the exclusive contract with the WIAA.  

There are no revenues from internet streaming, and WWWY expends considerable amounts 

providing the extra production services to the WIAA noted above.  WWWY’s revenues come 

from distribution and advertising.  WWWY’s distribution partners, such as Fox, and its 

television advertisers require exclusive content.

42. In the 2008-2009 sports season, there were 105 WIAA state tournament events, including 

quarterfinals, semi-finals, and finals.  Of those 105, WWWY produced and distributed:  76 

events through FS Wisconsin (Fox); 76 events through Fox College Sports; 82 events through 

wiaa.tv live stream; 182 events (some events have multiple copies) through wiaa.tv archive 

stream; and 182 events through DVDs.

43. When we decide on what event to produce, we always protect the highest level WIAA 

tournament.  The highest level WIAA event will take priority over a lower level event.  For 

example, even if tennis has a smaller market, the tennis finals would take precedence over a 

sectional event of a more popular sport, like basketball.  We commit as much resources to the 

smaller events as to the larger events.

44. It is my understanding that certain newspapers either streamed or attempted to stream 

WIAA events in October and November of 2008.  These newspapers included The Post-

Crescent, which streamed four WIAA events on its website in October and November of 2008.  

These internet streams were made without the consent of WWWY, which was not contacted by 

The Post-Crescent for permission to stream.  In November of 2008, I contacted The Post-

Crescent and requested that they remove the unauthorized games from their website, pay the 

associated rights fee, and provide WWWY with the DVD of the game.  The newspaper refused 

and has not paid the rights fee or provided a DVD to WWWY.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION, AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-CV-0155

v.

GANNETT CO., INC., and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

DECLARATION OF JAMES L. HOYT, PH.D.
IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

______________________________________________________________________________

I, James L. Hoyt, Ph.D., am a Professor Emeritus at the University of Wisconsin, 

Madison, School of Journalism and Mass Communication.  I make this declaration in support of

Wisconsin Interscholastic Athletic Association (“WIAA”) and American-HiFi, Inc.’s

(“WWWY”) Motion for Summary Judgment.  I state that the following is true to the best of my 

knowledge and belief:

1. I have been asked by attorneys for the Wisconsin Interscholastic Athletic Association 

(“WIAA”) to examine the WIAA’s policies related to the internet transmission of its WIAA 

Tournament events.  My opinion is limited to the WIAA’s policies related to transmission via 

internet of WIAA Tournament events, defined herein.  I expect I may provide testimony at trial 

that conveys the opinions as set forth in this declaration.  My compensation for these and other 

future activities, including testifying at deposition and trial, is $250 per hour.  My compensation 

is not in any way dependent on the outcome of this litigation.  I have prepared two expert reports 



in this matter and the opinions expressed in those reports are consistent with the opinions 

expressed in this declaration. 

2. In forming the opinions presented in this declaration, I have studied the WIAA’s media 

policies related to internet transmission of WIAA events and the WIAA Senior Handbook, and 

the pleadings filed in this case. (Declaration of Autumn N. Nero in Support of Plaintiffs’ Motion 

for Summary Judgment, hereinafter “Nero Decl.,” at Exs. 2-5) In addition to the materials cited 

in this declaration, a complete list of materials I relied upon in reaching the opinions expressed in 

this declaration is attached as Exhibit 1 to the Declaration of Autumn N. Nero. 

3. I have not testified as an expert in the past four years.   

4. I received a B.S. in journalism from the University of Wisconsin, Madison (“UW”) in 

1965, a M.S. in Journalism and Mass Communication also from the UW in 1967, and a Ph.D. 

from the UW in Mass Communication in 1970.  I am currently a Professor Emeritus at the UW 

School of Journalism and Mass Communication, where I have been on faculty since 1973.  

During my time at the UW, I have served as, inter alia, Director and Associate Director of the 

UW School of Journalism and Mass Communication.  I also served as Head of the school’s 

Broadcast News Sequence.  Prior to joining the UW faculty, I was an assistant professor at 

Indiana University from 1970-73, where I held a joint appointment in the department of 

journalism and the department of telecommunication.

5. I have held a number of administrative positions at the UW, including Chair of the UW 

Athletic Board from 1991 to 2000, and I was a Member of the UW Athletic Board from 1990 to 

2000.  I was also a Member of the UW Athletic Department Committee on Broadcast Exclusivity 

in 1989, which was tasked with developing and implementing a policy for exclusive radio 

broadcast rights for UW athletics, in particular football and men’s basketball.  



6. Specific to intercollegiate athletics, I served as the UW NCAA Faculty Athletics 

Representative from 1991-2000, as a Member of the NCAA Core Course Review Committee 

from 1996-2000, and as a Member of the NCAA Legislative Review Committee from 1994-98.  

I was also a Member of the NCAA Certification site visit team at three different universities.  

Within the Big Ten Conference, I served as the UW Faculty Athletics Representative from 1991-

2000, the Co-Chair of the Joint Group Executive Committee from 1997-99, and on the Rules and 

Legislation Committee from 1993-2000.  Finally, within the Western Collegiate Hockey 

Association, I served as Chair of the Executive Committee from 1995-97 and on the Television 

Committee from 1992-99.

7. In addition to my experience in academia and educational administration, I have served 

as a reporter, producer, and editor to a number of broadcast news organizations.  Between 1965 

and 1967, I was a part-time reporter for WTMJ-TV Milwaukee, and a part-time sports anchor for 

Badger Sports on WHA-TV Madison.  As a part of my work with WTMJ-TV, I was responsible 

for reporting on athletic events such as UW football, basketball, and track and field.  For WHA-

TV Madison, my responsibilities also included independent contract work covering the WIAA 

State Boy’s basketball tournament.  During the summer of 1971, I worked as a full-time law 

enforcement reporter for the Daily Herald-Telegram in Bloomington, Indiana.  During the 

summer of 1972, I was a full-time news producer/editor for NBC News in Washington, D.C., 

during which time I worked with such persons as David Brinkley, Garrick Utley, Carl Stern, and 

Bill Monroe.  I later continued my work with NBC News as a consultant for The Today Show 

and for NBC Nightly News with Tom Brokaw.  

8. I have served as a consultant to all of the then NBC owned broadcast news stations, 

which were WNBC-TV, New York; WMAQ-TV, Chicago; WRC-TV, Washington; KNBC-TV, 



Los Angeles; and WKYC-TV, Cleveland.  In addition, I have consulted for a number of local 

stations including WTMJ-TV, Milwaukee; WMTV, Madison; KCAU-TV, Sioux City; WTRF-

TV, Wheeling; WHOI-TV, Peoria; WSAW-TV, Wausau; KOSA-TV, Odessa, TX; and WAOW-

TV, Wausau.  As a part of these consulting activities, I conducted audience research addressing 

the station’s overall newscasts, including news, weather, and sports. 

9. A copy of my curriculum vitae is attached as Exhibit A to this declaration.  As detailed 

therein, I have published numerous articles and authored book chapters on broadcast news 

writing, mass media, and cameras in the courtroom.  I have at least thirty-five years experience 

teaching news gathering and mass media.  I have been the recipient of numerous honors, 

including induction into the Wisconsin Broadcasters Hall of Fame in 2007, was named the 

International Radio and Television Society’s Frank Stanton Fellow in 2001, and have been listed 

annually in Who’s Who in America since 1986.  In addition, in 1989 I was selected to participate 

in the Leadership Institute for Journalism Education, underwritten by Gannett Co., at the 

Freedom Forum Center for Media Studies at Columbia University.

10. I do not purport to be an expert in First Amendment law.  However, I do believe I am an 

expert in the real world of practical mass media, including accommodations, compromises, and 

resolutions that various forms of news media, including print and broadcast media, regularly and 

routinely make in order to facilitate, permit, protect and, maximize news gathering and news 

reporting. 

11. In preparation of my expert reports, I have discussed with counsel for the WIAA the 

applicable legal standards to a First Amendment claim.  My understanding of these standards is 

addressed below.



12. It is my understanding from review of the pleadings in this case that the Wisconsin 

Newspaper Association and Gannett Co. (collectively “Gannett”) have asserted that the WIAA’s 

policies related to internet streaming of its state tournament sporting events violate its rights 

under the First Amendment of the United States Constitution.  In order to prevail on this

contention, I understand that Gannett must prove, among other things, both that the WIAA is a 

“state actor” and that the WIAA events take place in what is referred to by courts as a “public 

forum.”  I understand that the WIAA disputes both of these issues. 

13. It is also my understanding, however, that that the First Amendment allows “state actors”

to place reasonable “time, place, and manner” restrictions on speech within “a public forum,”

provided that such restrictions are “narrowly tailored” to serve a significant government interest 

and leave open sufficient alternative channels to communicate the information at issue. The 

opinions expressed herein are intended to address these issues in the context of the facts of this 

case as I understand them.  

14. I have reviewed the 2008-09 and 2009-10 WIAA Senior High School Handbooks and the 

2008-09 WIAA Media Policies and Reference Guide, in particular the polices related to internet 

transmission of WIAA tournament events.  In addition, I have spoken with Todd Clark, Director 

of Communications for the WIAA, regarding these policies.  My understanding of the WIAA 

and its internet transmission policies is based on these discussions, the pleadings in this case, and 

the handbooks I have reviewed, and is detailed in the following paragraphs.

15. The WIAA is an unincorporated, nonprofit organization of member schools located in the 

State of Wisconsin whose purpose is to organize, develop, direct, and control an interscholastic 

athletic program that promotes competitive, educational and financial opportunities for member 

schools.  (Nero Decl., Ex. 2).  These opportunities include participation in post-season WIAA-



sponsored, controlled, and funded sports tournaments, which are separate from regular season 

games.  Affidavit of Todd C. Clark (“Clark Aff.”) ¶ 3.  

16. Both the WIAA 2008-09 and 2009-10 Senior High School Handbook include 

Spectator/Crowd Conduct Policies. (Nero Decl., Exs. 2 at 48-51 and 3 at 48-49).  The 2008-09 

Senior Handbook also contains Radio and Television Broadcast Policies, which relate only to the 

WIAA State Tournament series events, i.e., regional, sectional, and state level tournament 

events. (Nero Decl., Ex. 2 at 50-51)  According to these policies, television and cable 

broadcasters must request permission to broadcast games. (Nero Decl., Ex. 2 at 51) Similarly, 

the 2009-10 Senior High School Handbook contains Video Transmission Policies, which apply 

to broadcast, cable, and Web stream during the WIAA State Tournament Series. (Nero Decl., Ex. 

3 at 51)  These policies prohibit any live or delayed television or internet streaming of WIAA 

State Tournament Series events without permission from the WIAA or an authorized (by the 

WIAA) person or entity, which varies depending on event. (Nero Decl., Exs. 3 at 51 and 2 at 51)  

17. It is also the WIAA’s policy, however, to permit commercial stations covering WIAA 

State Tournament Series for “newscast purposes,” without paying a fee, to (1) use tournament 

action as a backdrop for live actions reports (provided no play-by-play is used); and/or (2) use up 

to two minutes of film, videotape, etc. on a regularly scheduled news or sports program. (Nero 

Decl., Exs. 3 at 51 and 2 at 51).  

18. The WIAA has also issued a 2008-09 Media Policies Reference Guide (“Media Guide”) 

“to assist media with requesting/issuing of working media credentials . . . the use of equipment 

by news gathering media and the comprehension of WIAA property rights for State Tournament 

Series competitions.” (Nero Decl., Ex. 4 at 1)  These include policies for radio, television, cable, 

and internet, and apply only during the WIAA-State Tournament Series, which includes regional, 



sectional, and state final tournaments. (Nero Decl., Ex. 4 at 10).  These policies define the term 

“broadcast” as “the airing/streaming . . . the entire duration of tournament games.”  (Nero Decl., 

Ex. 4 at 11)  

19. Although “live coverage” of tournament events is not permitted absent permission, 

consistent with the 2009-10 Senior High School Handbook, commercial television stations and 

websites covering the WIAA State Tournament Series for “newscast purposes” are permitted use 

of two minutes of film, video or audio tape for regularly scheduled news, sports programs, or 

websites, and may use tournament action as a backdrop for live actions reports, provided no 

play-by-play is used. (Nero Decl., Exs. 4 at 12 and 5 at 11-12).  No fees are required for tape-

delayed broadcasts or streams for schools wishing to air games on their school’s educational 

channel on local cable systems or the school’s website. (Nero Decl., Ex. 4 at 12).  

20. Beyond this, parties who wish to broadcast or internet stream State Tournament Series 

events are required to obtain permission from the rights holder. (Nero Decl., Ex. 4 at 16).  It is 

my understanding that the WIAA has entered into an exclusive contract with When We Were 

Young Productions (“WWWY”) for the internet streaming rights to all pre-state Tournament 

Series events for all sports (i.e., regional and sectional events) and all State Tournament events 

(i.e., finals) excluding football, basketball, and hockey finals; that Fox Sports Wisconsin (“Fox”) 

has the exclusive rights to State Football Championship games; and that WAOW-TV/Quincy 

Newspapers, Inc. (“Quincy”) has the exclusive rights to the Boys and Girls Basketball State 

Tournaments and Hockey State Finals. (Nero Decl., Ex. 4 at 16).  I have been provided each of 

these contracts, which were attached to the initial complaint in this matter. 

21. In addition to policies related to video transmission of games, the WIAA has adopted 

policies that allow for media access to communication lines (i.e., telephone, high-speed, and 



wireless connections) at State Tournament venues (Nero Decl., Ex. 5 at 6), photography (Nero 

Decl., Ex. 5 at 6), radio or other audio broadcast (Nero Decl., Ex. 5 at 10-11, 13-14, 17), and post 

game interviews.  Under these policies, subject to some limitations, newspapers are offered up to 

five media credentials for daily papers (two for weekly newspapers), which allows reporters 

access to communications lines for a fee of $25-30, permits the taking of pictures for reporting

(Nero Decl., Ex. 5 at 6-8), and allows for post-game interviews of players and coaches (Nero 

Decl., Ex. 5 at 8-10).  

22. I have reviewed the policies of the WIAA related to internet transmission of the WIAA 

Tournament events, and, in my opinion based on more than forty years in the field of 

broadcasting and journalism, these policies are reasonable, strike a proper balance between news 

and broadcast entities seeking to report on the events and/or live broadcast from the events, and 

are consistent with those generally used by sports teams, organizations, and leagues, including 

public educational institutions.  In my opinion, these policies do not unreasonably restrict 

newspapers from reporting on these events or from covering these events in a comprehensive 

way.  Exclusive rights agreements for television, radio, and internet such as the ones employed 

by the WIAA, are commonly used by athletic teams, leagues, and organizations.  Such 

agreements are frequently used by public education institutions to generate funds to support a 

broad array of athletic participation opportunities for student athletes.  In my opinion, the 

WIAA’s policies properly serve this function while simultaneously and reasonably permitting 

access to the broadcast and print media.  These policies are intended to and do balance and 

reasonably accommodate the otherwise potentially competing and inconsistent interests of the 

WIAA and member schools to receive financial benefits from these events and the desire of the 

media to report on these events.



23. Based on my experience in intercollegiate athletics administration, protecting broadcast 

rights and awarding them on an exclusive basis is clearly a major financial underpinning of 

college sports.  As a member of a variety of committees over the years, I have been a party to 

discussions and deliberations which have led to exclusive contracts between universities and/or 

conferences and rights holders.  Specifically, in 1989 I was a member of the UW Committee on 

Broadcast Exclusivity, which determined there was a substantial value to the UW by awarding 

exclusive rights for radio broadcasts of football and men’s basketball games, and solicited and 

awarded exclusive rights for the first time at the UW. (Nero Decl., Exs. 6-8) As a part of our 

discussions, it is my recollection that we reviewed the broadcast policies of other Big Ten 

universities, and determined that UW’s policy of non-exclusivity was inconsistent with the 

policies of other institutions, which allowed for exclusive broadcast rights thereby gaining 

substantial additional revenue.  The committee therefore changed a long-standing UW non-

exclusive policy that permitted virtually any radio station to carry games so long as they paid a 

modest rental fee for a broadcast booth. (Nero Decl., Exs. 7-8)  

24. I have also participated in discussions within the Big Ten Conference Joint Group (the 

athletic directors and faculty representatives) regarding the conference policy that awards 

exclusive television rights for multiple sports to one or more of the major national networks.  

Universities in the Big Ten assign their television and broadband rights to the Big Ten 

Conference, which then enters into exclusive license agreements for the Conference. Revenues 

from these contracts are then divided among the Conference members.  For example, the Big 

Ten currently licenses Big Ten Football coverage to Disney, i.e., ABC and ESPN, for a 

substantial (but confidential) fee.  This agreement lasts from 2007-2017. (Nero Decl., Ex. 9) For 



the past two years, since the advent of the Big Ten Network, games that are declined by Disney 

are carried on the Big Ten Network. (Nero Decl., Ex. 10)  

25. In addition, as a member of the Television committee of the Western Collegiate Hockey 

Association, I was involved in discussions that led to the awarding of an exclusive television 

contract for televising and/or streaming all WCHA Tournament Games—opening round and 

Final Five. (Nero Decl., Ex. 11) Much like the WIAA, it is my understanding based on my 

participation in the administration of the WCHA that the WCHA is funded primarily through 

revenues derived from its tournament events, i.e., the opening round and Final Five.  Thus, the 

purpose of the awarding of this exclusive contract was to increase revenues of the WCHA.

26. Prior to the awarding of exclusive rights at the UW, individual radio stations could rent a 

booth and broadcast football and basketball games on their own.  In 1988-89, that rental rate was 

a minimum of $550 per game. (Nero Decl., Ex. 7) According to records from the UW 

Committee on Broadcast Exclusivity, revenues from radio of football and basketball for the years 

1983-88 were as follows:

(Nero Decl., Ex. 8) The UW’s initial estimate was that an exclusive license agreement would 

triple radio broadcast revenue. (Nero Decl., Ex. 6) In fact, Wisconsin’s most recent renewal with 



its current radio rights holder, Learfield Communications, is for $75 million over 12 years, far 

exceeding initial estimates.1 (Nero Decl., Ex. 12) Clearly, there is a value to a school, league, 

tournament, or sponsor in protecting and awarding exclusive broadcast rights.  

27. In April of 2007, the University of Wisconsin-Madison extended its multi-media rights 

contract with Learfield Sports for an additional 12 years, through June 30, 2019.  Under this 

contract Learfield will pay the UW Division of Intercollegiate Athletics in excess of $75 million 

in guaranteed rights payments.

28. This contract granted to Learfield the exclusive rights to produce and distribute radio 

broadcasts of Badger football, basketball, and hockey games on a statewide network.  Under the 

same contract, Learfield also acquired the multi-media rights to create marketing opportunities 

including television, venue signage, retail promotions, and uwbadgers.com, among others.  The

contract did not include multi-media rights to stream or archive UW athletic events on the web.

29. In October of 2009, the UW Athletic Department and Learfield amended the original 

contract to explicitly add live streaming internet rights for a five-year period, through June 30, 

2014.  In carrying out this additional contract provision, Learfield has contracted with CBS 

Sports to produce and manage on-line content, including live streaming of available games under 

this contract.

30. Under the supplementary agreement, Learfield now sells monthly access to the public for 

$9.95/ month, or annual access for $79.95/year.  For this amount subscribers receive live audio 

streams of home and away football games, home and away men’s and women’s basketball 

games, and home and away men’s hockey games.  In addition, subscribers receive streams of all 

  
1 In addition to radio, this contract covers expanded rights, including additional sports (e.g., 
women’s basketball and hockey), game programs, and inventory such as stadium signage.  



coaches’ shows and live streams of available games, news post-game news conferences, etc.  

The complete description of the available content is included as Nero Decl. Ex. 17. 

31. All coverage distributed in this manner on the web is subject to the same limitations as all 

other exclusive Learfield productions.  The relevant wording is as follows:

Unless expressly authorized in writing by the University of Wisconsin Division of 

Intercollegiate Athletics (UW) and/or the Big Ten Conference (BTC), the use, distribution, 

adaptation, display, performance, or publication in any form of any photograph, video, 

film/tape, audio, drawing, account or description of the event or any excerpt of the 

foregoing…shall be expressly prohibited…. All ownership, copyright, and property rights 

in the event and in any telecast, photograph, broadcast, transmission or recording thereof 

shall remain the sole property of the UW and/or BTC, unless otherwise conveyed by 

separate written agreement between the UW and/or BTC and broadcast partner, and no 

such rights are conferred or intended to be conferred or created on behalf of any other 

person or entity by the issuance of (a) credential and access to the event.

32. The amendment of the UW-Learfield contract to include exclusive Internet streaming rights 

is consistent with the practice of the UW, the Big Ten Conference, the NCAA, and other 

intercollegiate athletic organizations, who rely upon exclusive rights contracts to generate 

revenue.  These exclusive rights contracts also increase opportunities for participation in many 

sports and increase public exposure for less visible sports.  

33. In my opinion, the contract between the WIAA and WWWY for exclusive internet 

streaming rights is also consistent with these goals. 

34. UW’s policies are consistent with other public universities throughout the country in that 

the value of the exclusive broadcast rights is a key component in the business plan for athletics, 



which I have reviewed in my work with the above-noted committees.  Learfield alone has 

agreements with more than 50 universities and conferences related to radio sports coverage.  

(Nero Decl., Ex. 13) The exclusivity of UW’s broadcast rights is similar to that of other large 

public universities.  This is common practice.  It is nothing out of the ordinary for organized 

sports.  

35. In my opinion, the UW’s exclusive license agreements and those of other universities and 

conferences are comparable to the exclusive license arrangements of the WIAA related to 

internet transmissions of WIAA Tournament events.  

36. It is my opinion that the WIAA’s exclusive rights agreements, in particular its agreement 

with WWWY productions, provides much needed funding for the WIAA.  The WIAA therefore 

has a substantial interest in this contractual arrangement.  

37. It is my understanding that the contract with WWWY productions was entered into in 

part due to budgetary needs of the WIAA.  Clark Aff. ¶ 4-7.  According to the WIAA, in 2004 it 

was informed by Quincy, carrier of Boys and Girls State Basketball State Tournament and 

Hockey State Finals Tournament, that it could not afford to continue to pay the amount included 

in the rights agreement.  Clark Aff. ¶ 4.  The WIAA accordingly sought out other sources of 

revenue.  Clark Aff. ¶ 4. In 2005, the WIAA was approached by WWWY with the idea of 

transmitting WIAA games over the internet.  Clark Aff. ¶ 7.  At the time, it is my understanding 

that no television station carried games other than the Football Finals, Boys and Girls Basketball, 

and Hockey Finals, except that in some instances local community access channels would 

broadcast local games.  Clark Aff. ¶ 5.  The WIAA was unaware of any internet streaming of 

games.  Clark Aff. ¶ 5.  The WIAA thus received no rights fees related to the vast majority of its 



sports.  Clark Aff. ¶ 5-6.  The WWWY contract thus represented an entirely new and important 

stream of revenue for the nonprofit organization.  

38. I have been provided with a copy of the WIAA budget from the year 2007-08. (Nero 

Decl., Ex. 14) The WIAA’s tournament events are overwhelmingly the largest source of WIAA 

operating revenue. Nero Decl., Ex. 14; Clark Aff. ¶ 3.  Indeed, by my calculation based on the 

2007-08 budget, the WIAA receives approximately 87% of its annual revenues from the WIAA 

Tournament series. (Nero Decl., Ex. 14)  Like the WCHA, the WIAA thus depends on its 

tournament events to survive.

39. A portion of this operating revenue is derived from its exclusive media rights agreements.  

In 2008, the WIAA received $75,000 for the Boys and Girls Basketball State Tournaments and 

Hockey State finals, $20,000 for Football State finals, and $60,000 from When We Were Young 

Productions for all other tournament events. Nero Decl., Ex. 15; Clark Aff. ¶ 8.  

40. In my opinion, were these contracts switched to non-exclusive, this revenue stream would 

all but disappear.  Based on precedent in other leagues and athletic organizations, the value of the 

media rights rests primarily in exclusivity. Stations and networks are willing to make 

investments in their coverage in order to enhance the value of their exclusive rights payments.

41. In addition to the $60,000 paid by WWWY in 2008, the WIAA also received $80,000 

from a sponsorship partner.  Clark Aff. ¶ 10.  A portion of the value of this sponsorship 

agreement comes from advertising in programming produced by WWWY.  Clark Aff. ¶ 10.  The 

overall value to the WIAA associated with the contract with WWWY is therefore substantially 

above the $60,000 paid for the internet transmission rights.  

42. Furthermore, it is my understanding that WWWY provides additional services to the 

WIAA as a part of the agreement, including without limitation video production, audiovisual and 



graphics support for tournament games such as producing video programming for scoreboards at 

tournament sites.  Clark Aff. ¶ 9.  In addition, WWWY also provides web transmissions for 

mandatory WIAA sport rule meetings which allows members, officials, and coaches to view 

these mandatory meetings remotely thereby avoiding travel, and at their convenience.  Clark Aff. 

¶ 9.  Because it receives these otherwise costly services as a part of the exclusive agreement, the 

contract with WWWY productions is thus of even greater financial value to the WIAA than the 

amount paid in royalties from WWWY.

43. In my experience at the UW and with the Big Ten Conference, the WCHA, and the 

NCAA, the exclusive rights fees for tournament events generates revenue that is critical for the 

funding of sports that are unable to produce revenue on their own.  In this way, the exclusive 

rights revenue leads to expanded participation opportunities for student athletes.  It is my opinion 

that the WIAA’s exclusive rights contracts perform this same role for the organization, by 

funding otherwise under-funded and under-exposed sports.  In this regard, the WIAA’s exclusive 

rights agreements create opportunities for participation for Wisconsin student athletes that 

otherwise would likely not exist.

44. The vast majority of the WIAA tournament revenue is derived from basketball and 

football. (Nero Decl., Ex. 14) In fact, in 2008 the WIAA generated positive net revenues in only 

basketball, football, wrestling, volleyball, hockey, and soccer. (Nero Decl., Ex. 14) All 

remaining sports, which include baseball, track, swimming, tennis, gymnastics, cross country, 

softball, and golf, operate at a loss and must be subsidized by the revenue from the more popular 

WIAA tournament events. (Nero Decl., Ex. 14) The WIAA thus depends in part on its rights 

agreements to fund otherwise under-funded sports tournaments for less popular sports.  



45. Moreover, in my opinion, the WWWY exclusive license agreement provides expanded 

exposure for less visible sports.  As noted above, prior to the WWWY agreement, these games 

were carried solely on local cable access, and even then on an irregular basis.  Clark Aff. ¶ 5.  

Thus, by way of example, a resident of Green Bay would only be able to watch a WIAA 

volleyball tournament game if that game were carried on local cable access in Green Bay.  In 

contrast, under the WWWY contract, this game can be made available over the internet to 

anyone with a computer and internet access on WIAA TV (http://wiaa.tv/), a web portal that 

allows access to WIAA events.  Clark Aff. ¶ 8.  In fact, whereas in 2004-05 no WIAA events 

were offered on the internet, in 2008-09 the WIAA web portal transmitted 82 live WIAA events 

on WIAA TV and 1752 offered on archived stream and DVD, of which 134 were under the 

WWWY contract with WIAA. Nero Decl., Ex. 16; Clark Aff. ¶ 8.  Thus, in my opinion, the 

WWWY contract has enhanced public access to WIAA events.  

46. The WWWY contract helps fulfill one of the WIAA’s stated objectives, to promote 

“opportunities for member schools participation.” (Nero Decl., Ex. 2 at 14).  Prior to entering its 

contract with WWWY, it is my understanding that the WIAA (at the request of participants) had

unsuccessfully sought out a carrier for sports other than football finals, basketball, and hockey

finals by making inquiries with their existing rights holders.  Clark Aff. ¶ 6.  In fact, it is my 

understanding that prior to WWWY, no other organization had approached the WIAA with an 

offer to transmit events via internet at all, let alone to transmit the then-underexposed and less 

visible sports such as cross country and tennis.  Clark Aff. ¶ 7.   The contract with WWWY thus 

provided an opportunity for the WIAA to promote a particular group of events and student 

athletes.  Clark Aff. ¶ 7.   

  
2 In my initial expert report, I stated that 182 games were offered archived stream.  It is my understanding that this 
may be slightly lower, as stated above.  This does not alter my opinion as expressed in my initial report.

http://wiaa.tv/),


47. Finally, in my opinion, were the contract on a non-exclusive basis, it is unlikely these 

sports would be made available to the non-attending public.  Other than WWWY, media have 

not expressed an interest in carrying a full range of the WIAA Tournament events.  This is 

demonstrated in Gannett’s complaint, which discusses multiple attempts by newspapers to 

transmit football only from their local area teams.  Furthermore, without the economic protection 

provided by exclusivity, an internet rights holder would be unlikely to invest in and commit the 

equipment and facilities necessary to produce this number tournament events, in particular those 

sports which do not normally command significant public attention.

48. Indeed, in this regard WWWY’s interest in exclusivity, and the WIAA’s interest in 

limiting internet transmissions of its games, is comparable to a newspaper’s or wire service’s 

need to protect its product from unapproved use on other websites or publications, or, more 

directly on point, much like Major League Baseball’s interest in prohibiting unauthorized use of 

the broadcast of its game without the advance written consent of Major League Baseball, which 

has itself entered into rights agreements related to that content.   

49. As someone who has worked long and hard in, and has studied and taught in, the field of 

news gathering and reporting, and in the field of broadcast journalism, I recognize and 

profoundly respect the interests and needs of the public, and the eyes and ears of the public (i.e., 

the media) not only to report on newsworthy events, but to have reasonable access to 

newsworthy events in order to properly carry out these tasks and responsibilities.

50. However, as a result of my long tenure in this field, I am also firmly of the opinion that 

“rights of access” to newsworthy events is a relative, not an absolute concept, particularly as it 

has played out in the context of real life events.  That is because of the practical truth of the 

observation that the “legitimate” rights of one entity inherently conflict with the “legitimate 



rights” of another.  That is particularly true in the context of sports events and the “reporting” on 

the same.  There is no doubt that there is a news gathering/news reporting aspect to these events.  

What a team does in an athletic event certainly has public interest and may be “newsworthy.”  

And, of course, “incidents” at a game, such as a fight or the collapse of bleachers, have their 

independent “newsworthy” significance.

51. But, in my opinion, it is equally true that the “sponsoring” or “supporting” or 

“responsible” entity that puts on the event has a rational and realizable interest in maximizing the 

economic benefit which accrues from the event, i.e., the public sees the event, in part at least, as 

entertainment and will pay to see it, particularly when the proceeds are invested in promoting 

other such events, or related events, or activities.

52. The “media” and “sponsoring” schools (or related organizations such as the NCAA and 

the WIAA) have, at least de facto, recognized these valid, rational and potentially competing 

interests.  What has developed, in my experience, and in my opinion, is a de facto (but is often 

formalized in contract and licenses) accommodation, or compromise, or “stand off” whereby all 

interests agree to “reasonable” time, place and manner restrictions – restrictions that are intended 

to balance these competing “rights” and concerns, while still recognizing the respective 

legitimacy of the rights and concerns of each of the involved and affected “entities.”

53. For the reasons hereinafter discussed, in my opinion, the identified practices, policies and 

restrictions that the WIAA has formulated and practiced strike a proper balance and, in this 

context, constitute reasonable time, place, rules, practices and restrictions. 

54. Throughout my years of experience working for broadcast stations and being involved in 

intercollegiate athletics, I have not encountered ways in which university exclusive broadcast 

rights policies have hindered media outlets from reporting on games.  The only significant 



restriction from these policies is on the broadcasting or streaming of the games.  Other than that, 

reporters for print, broadcast, and internet media are free to report on games without significant 

restrictions on their coverage.  

55. In fact, the WIAA’s restrictions are typical of those I have encountered in my coverage of 

games.  As a reporter covering UW athletics, I was able to film game action, record relevant 

statistics and other game information via audio recording and good, old fashioned pen to paper.  I 

had access to coaches and athletes following games to complete game stories and sidebars.  The 

presence or absence of an exclusive broadcast rights policy does not affect any of these basic 

journalistic practices.  

56. Based on my experience, it is common practice for reporters covering athletic events to 

be restricted to specific locations and to have limitations placed on the equipment they can use, 

for example, on the ability to originate a radio broadcast.  These policies are typically based both 

on the availability of space and to control the conduct of the game.  For example, television and 

still photographers are given clear limits on where they can work during a game so as to not 

interfere with the game itself, or simply because of space limitations.  You cannot have an 

unlimited number of television cameras because there is not space for them.  Similarly, 

broadcasters originating game coverage regardless of the type of media (i.e., radio, television, or 

internet) are accustomed to working within pre-defined space limitations, for example, a 

broadcasting booth.  In my opinion, in virtually all cases, broadcasters and reporters know and 

respect any exclusive rights agreements that are in place for that event.  There is a widely 

recognized distinction between covering a game, which virtually any news organization can do, 

and carrying a complete broadcast or stream of a game, which is limited to the appropriate rights 

holder.    



57. First and foremost, under the WIAA’s policies, newspapers are not foreclosed from 

internet streaming of games.  They are able to transmit games if they simply pay the required fee 

to WWWY.  This is in contrast to the exclusive license agreements for television, which 

defendants have not challenged, and which do not allow the defendants or any other organization 

the right to transmit live or delayed game coverage in any instance. 

58. Second, newspapers have sufficient opportunity to report for their regular editions the 

details and outcomes of the games, including sidebars, statistics, and other relevant information.  

As detailed above in paragraphs 14-21, they can report on the games, photograph the events, and 

have interview access to coaches and athletes.  This permits the thorough coverage which the 

newspaper audience expects.  At the same time, they can provide online score updates and other 

relevant information regarding a game in progress, except for carrying the live stream of the 

game itself.  Newspapers are also permitted to carry live audio streams of tournament games 

from radio rights holders by paying an additional rights fee of $40-50 to WIAA.  

59. In addition, websites can use up to two minutes of highlights or other action for reporting 

purposes, and may exceed two minutes with the WIAA’s approval.  This policy also applies to 

commercial television stations.  Websites can also report live from tournament venues using live 

game action as a backdrop for the report so long as there is no play-by-play commentary.  These 

policies apply to all commercial television stations and websites using video for newscast or 

webcast purposes.

60. As a result of these policies, newspapers have virtually complete access to the athletic 

events in order to perform their expected journalistic functions, i.e., to fully describe, explain, 

and analyze newsworthy events.  Only in streaming a game do they need to pay a rights fee to 

anyone outside the WIAA, which is consistent with the policies that apply to radio and television 



media.  This is consistent with the way in which coverage is handled in intercollegiate athletics 

and also consistent with the practices of professional sports leagues including the National 

Football League, Major League Baseball, and the National Basketball Association.  

61. Finally, I do not see WWWY and state newspapers as being competitors.  They each 

have their own roles to play.  WWWY pays an exclusive rights fee to provide production 

services to client media.  Newspapers are able to fully report on the WIAA Tournament events 

for their readers in all traditional ways. In my opinion, the WIAA’s policies do not interfere with 

the abilities of newspapers to fully cover the WIAA Tournament events. 
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
________________________________________________________________________

MOTION FOR PROTECTIVE ORDER UNDER FED. R. CIV. 26(c)
________________________________________________________________________

Plaintiffs Wisconsin Interscholastic Athletic Association and American Hi-Fi, Inc., d/b/a 

When We Were Young Productions (“WWWY”), and Defendants Gannett Co., Inc. (“Gannett”) 

and the Wisconsin Newspaper Association (“WNA”) (collectively referred to as “Parties”), 

hereby move this Court for entry of the Stipulated Protective Order attached as Exhibit 1 to this 

motion.  The Parties have requested the production of confidential financial information that, if 

produced without restriction, could cause substantial commercial harm to each party.  The 

Parties believe that the attached Stipulated Protective Order strikes an appropriate balance 

between protecting their confidential information and protecting the public interest in an open 

and accessible judicial system.
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Dated this 11th day of February, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/ Autumn N. Nero
John S. Skilton
jskilton@perkinscoie.com
Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

s/ Gerald O’Brien
Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012

Attorneys for the Plaintiffs Wisconsin 
Interscholastic Athletic Association and 
American-HiFi, Inc.

MAWICKE & GOISMAN S.C.

s/ Jennifer S. Walther
Jennifer S. Walther
1509 N. Prospect Avenue
Milwaukee, WI  53202
Telephone:  (414) 224-0600

Attorneys for Plaintiff Wisconsin
Interscholastic Athletic Association
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Dated this 11th day of February, 2010. GODFREY & KAHN S.C.

s/ Monica Santa Maria
Robert J. Dreps
rdreps@gklaw.com
Monica Santa Maria
msantamaria@gklaw.com
1 East Main Street, Suite 500
Madison, WI  53703
Telephone: (608) 257-3911
Facsimile: (608) 257-0609

Attorneys for Defendants Gannett Co., Inc. 
and Wisconsin Newspaper Association, Inc.



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
________________________________________________________________________

STIPULATED PROTECTIVE ORDER                                                                                 
________________________________________________________________________

WHEREAS, Plaintiffs Wisconsin Interscholastic Athletic Association and American Hi-

Fi, Inc., d/b/a When We Were Young Productions (“WWWY”), and Defendants Gannett Co., 

Inc. (“Gannett”) and the Wisconsin Newspaper Association (“WNA”) (collectively referred to as 

“Parties”) agree that certain information discoverable in this action consists of Confidential 

Information (as defined in Paragraph 3 of this Stipulated Protective Order);  

WHEREAS, the Parties believe that public disclosure of the Confidential 

information could cause harms to the Parties; and 

WHEREAS, the Parties believe that good cause exists for the entry of this 

Stipulated Protective Order, which is narrowly tailored so as to protect the public interest in an 

open judicial system while simultaneously protecting the Confidential information of the Parties 

and non-parties.
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By reason of the foregoing, the Parties, by their respective counsel, jointly request that 

this Court enter the following Stipulated Protective Order regarding discovery in this action.

1. The term “Document” shall refer to any item set out in Federal Rule of 

Civil Procedure 34(a)(A) or (B), and includes any such items produced, disclosed or filed in this 

matter, whether pursuant to a discovery request, the Federal Rules of Civil Procedure, by 

agreement, or otherwise, and includes, without limitation, interrogatory answers, responses to 

requests for admissions, responses to requests for production of documents, deposition 

transcripts and exhibits, pleadings, motions, affidavits, affirmations, and briefs, or any portion of 

the above.

2. The term “Confidential Information” shall mean material or information 

not known to the general public that is produced in this litigation by a Producing Party to any 

other Party (“Receiving Party”), that constitutes or contains trade secrets or other confidential 

research, development, or commercial information, know-how, proprietary data, financial 

information, marketing strategies, or other non-publicly available information within the 

meaning of Federal Rule of Civil Procedure 26(c)(1)G).  

3. The Party or non-party producing a Document or information in this 

litigation (“Producing Party”) may designate as Confidential, in whole or in part, any Document 

that constitutes or contains Confidential Information.  Designation of a Document as 

“Confidential” shall be by stamping, labeling or otherwise applying the appropriate designation 

to the Document.  A party shall have the right, subject to the terms of this Stipulated Protective 

Order, to challenge the designation of any Document or information, or part thereof, as 

“Confidential.”
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4. Confidential Information not reduced to documentary, tangible, or 

physical form that cannot be conveniently designated pursuant to Paragraph 4 shall be designated 

by the Producing Party by informing the receiving party in writing of the designation.

5. If depositions are conducted that involve Confidential Information, such 

information may be designated as “Confidential” by an appropriate statement at the time the 

information is provided at the deposition or before the close of the deposition, and the deposed 

party shall have up to fourteen calendar days after receipt of the transcript to designate any 

protected testimony as “Confidential.”  Transcripts containing Confidential Information must be 

marked with the legend “Confidential” on either the cover of the transcript or the individual 

pages containing such Confidential Information as instructed by the party or nonparty offering or 

sponsoring the witness or presenting the testimony.

6.  “Qualified Person,” as used herein, is limited to the following categories 

of persons:

a. officers, directors and employees of the Receiving Party to whom disclosure is 
reasonably necessary for this litigation, who have been provided a copy of this 
Stipulated Protective Order and agree to be bound by its terms;

b. any attorney appearing of record or of counsel in this case,  together with other 
attorneys at the firm(s) of counsel of record, and their employees including 
paralegal, secretarial, photocopying, document imaging, data entry, data 
processing, drafting, graphics, stenographic reporting, or clerical personnel;

c. any independent technical or economic expert, independent consultant, or 
independent testing personnel and their employees serving any attorneys 
identified in Paragraph 6 for the purposes of this case;

d. any independent paralegal, secretarial, photocopying, document imaging, data 
entry, data processing, drafting, graphics, stenographic reporting or clerical 
personnel serving such attorneys identified in Paragraph 6 for the purposes of this 
case;

e. any court reporter or videographer employed or retained by a party for the 
purposes of transcribing and/or recording a deposition or inspection of premises;
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f. the Court and its personnel;

g. any person indicated on the face of a document as having written or received such 
document during the course of his or her employment or consultancy; and, at trial 
or deposition, any current or former employee of the Producing Party 
(“Witness”), provided that the Producing Party’s document was written or 
received prior to or during the Witness’s period of employment; 

h. any person who received the document or information at issue prior to the entry of 
this Stipulated Protective Order;

i. subject to the conditions set forth in Paragraphs 4 and 5, any non-technical jury, 
document management service, or trial consulting services retained by any 
attorneys identified in Paragraph (6);

j. in-house attorneys for the parties (and their support and clerical staff, including 
paralegals).

7. No other person shall become a Qualified Person without prior leave of 

Court or prior written consent of the Producing Party.  Confidential Information may be 

disclosed and copies may be provided by the Receiving Party only to Qualified Persons as 

specified in Paragraph (6), shall be retained by them in strictest confidence, shall only be used 

for the purpose prosecuting, defending or attempting to settle this action (including appeals), and 

shall not be disclosed to any person not specified in Paragraph (6) without the prior written 

consent of the Producing Party or of the Court.  All Confidential Information obtained by a 

Qualified Person shall be carefully maintained so as to preclude access by anyone who is not a 

Qualified Person.     

8. In the event that counsel for a party deems it necessary to disclose 

information designated as “Confidential” to a person not specified in Paragraph 6 as a Qualified 

Person to whom Confidential Information may be disclosed, said counsel shall notify counsel for 

the Producing Party in writing, of (i) the information or documents to be disclosed, (ii) the 

person(s) to whom such disclosure is to be made, and (iii) the reason(s) for such disclosure, and 

the parties shall attempt in good faith to reach agreement regarding such disclosure.  If 
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agreement cannot be reached, the party wishing to disclose the Confidential Information may file 

an appropriate motion with the Court.  

9. Should any Confidential Information be disclosed, through inadvertence 

or otherwise, to any person not authorized pursuant to this Stipulated Protective Order, the 

disclosing party shall (i) use its best efforts to obtain the return of any such Confidential 

Information; (ii) promptly inform such person of all provisions of this Protective Order; (iii) 

identify such person immediately in writing to the Producing Party. 

10. The inadvertent or unintentional failure by a Producing Party to designate 

a specific Document as containing Confidential Information shall not be deemed a waiver in 

whole or in part of the party’s claim of confidentiality as to such Documents or information.  

Upon notice of such failure to designate, all receiving parties shall cooperate to restore the 

confidentiality of the inadvertently disclosed Documents or information and of subsequently 

produced notes or summaries containing the inadvertently information.

11. The Confidential Information may not be used in, or form the basis for, 

any other proceeding or litigation.  However, if such information is obtained independently it 

may be used for any reason in any future proceeding or litigation.  The Confidential Information 

may be disclosed in response to a lawful subpoena issued in connection with grand jury 

proceedings, other criminal proceedings, or in civil proceedings, but only if notice and a copy of 

the subpoena are provided to the party that designated the document or information as 

Confidential by facsimile transmission, email or overnight mail within 7 calendar days of 

receiving the subpoena or at least 5 business days in advance of such anticipated disclosure or, if 

the subpoena requires production of such documents in less than five days, as soon as reasonably 

possible.  Should the person seeking access to the Confidential Information take action against 
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the party receiving the subpoena to enforce such a subpoena, demand or other legal process, such 

party shall respond, at a minimum, by setting forth the existence of this Stipulated Protective 

Order.  Nothing herein shall be construed as requiring such party to challenge or appeal any 

order requiring production of the Confidential Information, or to subject itself to any penalties 

for noncompliance with any legal process or order, or to seek any relief from this Court.

12. All documents of any nature that are filed with the Court for any purpose 

and that contain the Confidential Information shall be filed in accordance with the Western 

District of Wisconsin Administrative Procedure IX.B.  The front page of each such document 

shall bear a statement substantially similar to the following:

FILED UNDER SEAL
13. Nothing herein shall be construed (a) as preventing a Receiving Party 

from using or continuing to use any information that, at the time of the disclosure, is publicly 

known through no unauthorized act of the party, or (b) as preventing the parties from using or 

continuing to use any information known or used by it if such information was lawfully obtained 

prior to the entry of this Stipulated Protective Order or other than through discovery of the 

producing party.  Should a dispute arise as to any specific information or material, the burden 

shall be upon the party seeking to use such information that such Document or information is or 

was publicly known or was lawfully obtained prior to the entry of this Stipulated Protective 

Order or other than through discovery of the Producing Party. 

14. On final determination of this litigation (including appeals), the parties 

and other persons subject to the terms hereof shall, within sixty (60) calendar days, assemble and 

destroy or return to the producing party all Confidential Information, all copies, summaries and 

abstracts thereof and all other materials, memoranda or documents constituting or containing the 

Confidential Information.  If destroyed, such party or person shall certify to the Producing Party, 
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within sixty (60) calendar days, the destruction of all such materials.  Outside counsel for each 

party may retain archives of one set of the Confidential Information.

15. This Stipulated Protective Order shall survive the termination of this 

litigation.

16. Nothing in this Stipulated Protective Order shall prevent any party from 

applying to the Court for additional protection, for example, for particularly highly sensitive 

materials or information, such as technical, planning, manufacturing, marketing, and research 

and development materials and information relating to product development, that any party 

believes require such protection. 

17. Nothing in this Stipulated Protective Order shall be construed as a waiver 

by any party of its right to object to the subject matter of any request for production of 

documents in this action, nor as a waiver by any other party of the first party’s obligation to 

make proper response to discovery requests.

18. Nothing in this Stipulated Protective Order shall be construed as a waiver 

by any party of any objections that might be raised as to admissibility at trial of any evidentiary 

materials.

19. It is not the intent of the parties, nor of the Court, that an attorney or law 

firm that acquires knowledge of, or is given access to, the Confidential Information pursuant to 

this Stipulated Protective Order should thereby be disqualified from other representations 

adverse to any Producing Party solely because of such knowledge or access.

20. Any Party may, on motion for good cause shown, seek a modification of 

this Stipulated Protective Order.  No modification of this Stipulated Protective Order that 

adversely affects the protection of any document produced or given by a non-party in this case 
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shall be made without giving to that non-party appropriate notice and opportunity to be heard by 

the Court.

21. The terms of this Stipulated Protective Order shall go into effect only upon 

the entry by the Court of the proposed Stipulated Protective Order, filed on this day.
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Dated this 11TH day of February, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/ Autumn N. Nero
John S. Skilton
jskilton@perkinscoie.com
Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

s/ Gerald O’Brien
Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012

Attorneys for the Plaintiffs Wisconsin 
Interscholastic Athletic Association and 
American-HiFi, Inc.

MAWICKE & GOISMAN S.C.

s/ Jennifer S. Walther
Jennifer S. Walther
1509 N. Prospect Avenue
Milwaukee, WI  53202
Telephone:  (414) 224-0600

Attorneys for Plaintiff Wisconsin
Interscholastic Athletic Association
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Dated this 11TH day of February, 2010. GODFREY & KAHN S.C.

s/ Monica Santa Maria
Robert J. Dreps
rdreps@gklaw.com
Monica Santa Maria
msantamaria@gklaw.com
1 East Main Street, Suite 500
Madison, WI  53703
Telephone: (608) 257-3911
Facsimile: (608) 257-0609

Attorneys for Defendants Gannett Co., Inc. 
and Wisconsin Newspaper Association, Inc.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

WISCONSIN INTERSCHOLASTIC ATHLETIC
ASSOCIATION and AMERICAN-HIFI, INC.

Plaintiffs,
Case No. 09-cv-0155

v.

GANNETT CO., INC. and
WISCONSIN NEWSPAPER ASSOCIATION, INC.,

Defendants.
______________________________________________________________________________

PLAINTIFFS’ MOTION TO STRIKE PORTIONS OF DEFENDANTS’ AFFIDAVITS 
SUPPORTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

______________________________________________________________________________

Plaintiffs, Wisconsin Interscholastic Athletic Association (“WIAA”) and American HiFi, 

Inc., d/b/a When We Were Young Productions (“WWWY”), by their below referenced attorneys, 

move the Court, pursuant to Rule 56 of the Federal Rules of Civil Procedure, to strike portions of 

the Affidavits submitted by Defendants in support of Defendants’ Motion for Summary 

Judgment.  The grounds for the Motion to Strike are stated below with respect to each paragraph 

sought to be stricken.  Plaintiffs also submit a Memorandum of Law in Support of Motion to 

Strike identifying legal authority supporting the grounds for striking the specific affidavit 

provisions.

1. Plaintiffs move to strike the following portions of the Affidavit of DANNY L. 

FLANNERY (“Flannery”) dated January 21, 2010 (Dkt No. 41):

a. The following statements in paragraph 6, on the grounds that there is no 

foundation establishing Flannery’s personal knowledge of such statements:  “While 

streaming of news events has become a matter of routine for … other so-called traditional 
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newspapers over the past year…,” and that “Other news organizations, mostly those in 

television, have done streaming over the Internet with regularity since the early 2000s.” 

b. The following statement in paragraph 11, on the grounds that it is a self-

serving and conclusory statement: “I have reviewed the definition of ‘live play-by-play’ 

in the Media Guide and am unable to determine what standard WIAA would apply to 

determine whether a blog includes ‘all or a significant number of plays/events occurring 

sequentially during a game/event.’” 

c. The entirety of paragraph 12, on the grounds that the statements are 

conclusory and there is no foundation establishing Flannery’s personal knowledge of 

such statements.

d. The entirety of paragraph 13, on the grounds that the statements are 

speculative, conclusory, self-serving and improper opinion.

e. The entirety of paragraph 19, on the grounds that the statements are 

speculative, conclusory, self-serving and improper opinion, and there is no foundation 

establishing Flannery’s personal knowledge of such statements.

f. The following statements in paragraph 20, on the grounds that the 

statements are speculative and improper opinion: “[a] competing media entity…would 

likely not have been able to produce a transmission of equal interest to high school sports 

fans;” and “his contributions were expert.” 

g. The following statement in paragraph 21, on the grounds that it is 

speculative, conclusory, and self-serving: “if we are able to Livestream WIAA-sponsored 

playoff games on equal terms.” 
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h. The following statement in paragraph 21, on the grounds that there is no 

foundation establishing Flannery’s personal knowledge of the statement: “more people 

are available at that point.”

i. The following statement in paragraph 26, on the grounds that it is 

impermissible hearsay: “we have…heard how appreciative people are about our efforts 

and how it gives them an opportunity to connect with their families and alma maters in a 

way that is not available to them anywhere else.” 

j. The following statements and/or paragraphs on the grounds that 

Defendants failed to disclose this evidence to Plaintiffs in response to Plaintiffs’ 

discovery requests, although it would have been responsive thereto:

i. Paragraph 9:  “Since the addition of Mogulus/Livestream to our 

coverage capabilities, we have streamed high school football and 

basketball games…”; “Since September 2009, we have used 

Mogulus/Livestream to produce two weekly programs:  ‘Varsity 

Roundtable’ (which discusses high school sports)…”; and “As for high 

school football, The Post-Crescent carried one regular season game 

each week in the 2009 season on www/postcrescent.com.”

ii. The entirety of paragraphs 16, 17, 18, 20, 23, and 25.

2. Plaintiffs move to strike the following portions of the Affidavit of DAVID 

SCHMIDT (“Schmidt”) dated January 22, 2010 (Dkt. No. 43):

a. The following statement in paragraph 6 on the grounds that there is no 

foundation establishing Schmidt’s personal knowledge of such statements beyond the 

Ashwaubenon, Waukesha and Appleton school districts: “typically in Ashwaubenon and 
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beyond, neither the student athletes nor their coaches are required to make up the missed 

classroom hours.” 

b. The following statement in paragraph 8, on the grounds that there is no 

foundation establish Schmidt’s personal knowledge of such statements beyond the 

Ashwaubenon, Waukesha and Appleton school districts: “Ashwaubenon’s attendance 

policy is consistent with other school districts’ policies regarding excused absences to 

attend interscholastic events.”

c. The following statements in paragraph 9, on the grounds that there is no 

foundation establishing Schmidt’s personal knowledge of such statements beyond the 

Ashwaubenon, Waukesha and Appleton school districts:

Not only do school districts excuse students from class, in appropriate 
circumstances, the school district may even expend funds to transport 
student-fans to travel to state tournament games to support their 
classmates.  Although students most often pay for the bus transportation, 
supervisory personnel are paid by the school district to ensure appropriate 
behavior and safety of the students involved.

d. The following statement in paragraph 11, on the grounds that it is 

impermissible hearsay and there is no foundation establishing Schmidt’s personal 

knowledge of such statements: “some districts have raised community donations (over 

$500,000) to put in synthetic football field turf.  DC Everest, Kimberly and the 

Arrowhead School District are the latest to install this versatile surface.” 

e. The following statements in paragraph 15, on the grounds that there is no 

foundation establishing Schmidt’s personal knowledge of such statements beyond the 

Ashwaubenon, Waukesha and Appleton school districts: “Most school districts have 

student activity fees that support athletics and other student activities,” and “there exists a 



-5-

wide range of practices in Wisconsin school districts related to [sic] extent and amount of 

fee collection in school districts.”

f. The following statement in paragraph 16, on the grounds that there is no 

foundation establishing Schmidt’s personal knowledge of such statements beyond the 

Ashwaubenon, Waukesha and Appleton school districts: “Most districts…have booster 

groups that supplement funding for sports.” 

3. Plaintiffs move to strike the following portions of the Affidavit of JOEL 

CHRISTOPHER (“Christopher”) dated January 21, 2010 (Dkt. No. 36):

a. The following statements in paragraph 7, on the grounds that they are 

impermissible hearsay: “As with Livestream productions, reader response to Coverit Live 

conversations has been overwhelmingly positive.  People enjoy the real-time information 

gathering and interaction with our staff and each other, and they make a point of telling 

us so.”

b. The following statement in paragraph 20, on the grounds that there is no 

foundation establishing Christopher’s personal knowledge of such statements: “the 

majority of press boxes are large enough to accommodate more than one crew engaged in 

Internet streaming.”

c. Paragraphs 4-11, and 13-26, on the grounds that Defendants failed to 

disclose this evidence to Plaintiffs in response to Plaintiffs’ discovery requests, although 

it would have been responsive thereto.

4. Plaintiffs move to strike the following portions of the Affidavit of JOHN W. 

DYE (“Dye”) dated January 22, 2010 (Dkt. No. 39):
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a. The following statement in paragraph 14, on the grounds that it is 

conclusory and self-serving: “The Green Bay Press-Gazette does not seek in this action 

to establish or benefit from an unnatural monopoly on access to reporting and 

commenting on public events.  We seek only a level playing field.” 

b. The following statement in paragraph 15, on the grounds that it is 

speculative, conclusory and self-serving: “using an Internet streaming platform 

technology called Livestream, is likely to expand the Green Bay Press Gazette’s 

audience.” 

c. The following statement in paragraph 17, on the grounds that it is 

speculative, conclusory and self-serving: “a fee of $250 per event is an excessive fee.” 

d. The following statement in paragraph 20, on the grounds that it is 

speculative, conclusory and self-serving: “the Green Bay Press Gazette has no interest in 

seeking exclusive rights to cover any event using any technology.”

e. Paragraphs 6, 10, and 15-19, on the grounds that Defendants failed to 

disclose this evidence to Plaintiffs in response to Plaintiffs’ discovery requests, although 

it would have been responsive thereto.

WHEREFORE, for the reasons stated above, Plaintiffs respectfully request that the 

above-referenced portions of the Affidavits submitted by Defendants in support of Defendants’ 

Motion for Summary Judgment be stricken from the record.
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Dated this 12th day of February, 2010. Respectfully submitted,

PERKINS COIE, LLP

By: s/ John S. Skilton
John S. Skilton
jskilton@perkinscoie.com
David L. Anstaett
danstaett@perkindcoie.com
Jeff J. Bowen
jbowen@perkinscoie.com 
Autumn N. Nero
anero@perkinscoie.com
1 East Main Street, Suite 201
Madison, WI  53703
Telephone: (608) 663-7460
Facsimile: (608) 663-7499

ANDERSON, O’BRIEN, BERTZ, 
SKERENE & GOLLA

Gerald O’Brien
gmo@andlaw.com
1257 Main Street
P.O. Box 228
Stevens Point, WI 54481-0228
Telephone: (715)344-0890
Facsimile: (715)344-1012

Attorneys for the Plaintiffs’ Wisconsin 
Interscholastic Athletic Association and 
American-HiFi, Inc.

MAWICKE& GOISMAN S.C.

Jennifer S. Walther
jwalther@dmgr.com
1509 North Prospect Avenue
Milwaukee, WI 53202
Tel:  (414) 224-0600
Fax:  (414) 224-9359

Attorney for Plaintiff Wisconsin 
Interscholastic Athletic Association 
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NEWSPAPER ASSOCIATION, INC., 
 

Defendants. 
 

 
 
 
 
 
Case No.:  09-CV-155-SLC 

 
SUPPLEMENTAL PROPOSED FINDINGS OF FACT IN SUPPORT OF  
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ON THEIR 

COUNTERCLAIM 
 

 
Gannett Company, Inc. and Wisconsin Newspaper Association, Inc. (collectively, 

“Defendants”), by and through their counsel, Godfrey & Kahn, S.C., submit the following 

Supplemental Proposed Findings of Fact in support of Defendants’ Motion for Summary 

Judgment on Their Counterclaim.   

1. The expenses public schools incur to support WIAA-recognized teams and to 

participate in, and host, regular season and tournament events are paid for from the school 

district’s budget or from donations or fund raising efforts.  Affidavit of David Schmidt, Jan. 22, 

2010 (Dkt. # 43) (“Schmidt Aff.”), ¶¶ 11, 14, 16. 

2. Many communities are deeply invested in their local high school’s athletic programs 

and teams.  See Schmidt Aff., ¶¶ 10-12, 16; Second Affidavit of Matthew P. Veldran, Feb. 12, 

2010 (filed herewith) (“Second Veldran Aff.”), ¶ 7, Ex. B at 16 (WIAA editorial). 
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3. The WIAA publishes an official publication called the WIAA Bulletin.  See 

Affidavit of Todd. C. Clark, Jan. 19, 2010 (Dkt. # 54) (“Clark Aff.”), ¶ 2 (Clark’s job 

responsibilities as WIAA Communications Director include production and supervision of the 

Bulletin). 

4. The March 27, 2009 edition of the WIAA Bulletin contained an editorial about 

emotions and excitement generated by WIAA tournaments.  See Second Veldran Aff. ¶ 7, Ex. B 

at 16.  The editorial stated in part: 

We can almost set our calendars to those dates each year, and 
sometimes we can even set our clocks to that time of year – 
tournament time.   

For high school sports and all those involved with them, they are 
the times of the year excitement and emotions reach their peak.  
It’s those moments in life that provide the unforgettable 
experiences for all interested in interscholastic athletics. 

… 

Yet all the spoils are not spent on the visitors.  The statement of a 
player whose team had just been defeated in the State 
Championship final conveyed this.  Despite a bitter loss, he stated 
he wouldn’t change the experience of playing in the State 
Tournament for anything.   

How about the community that came out in full force to support its 
hometown heroes.  A school with an enrollment of 86 sold over 
1,200 tickets for the championship final session.  It’s hard to 
believe that could even be possible when that school’s community 
itself has a population of 998 according to its Web site.  That 
section of fans was a sea of colors.  This type of support gives 
credence to the cliché “last one out of town, turn off the lights.” 

The interest and excitement of WIAA State Tournaments extend 
beyond the four walls of the schools competing or any city 
boundaries.  They are events for the entire state to embrace and 
witness the quality of educational experiences provided by school 
systems throughout our state. 

Id. 
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5. A community’s support for their local high school’s interscholastic athletic teams 

and program can be seen in the community’s fund raising efforts to renovate school athletic 

facilities; opposition to proposed program reductions; and in the community’s attendance at local 

games or away games involving their local teams.  Schmidt Aff., ¶¶ 10-12, 16; Second Veldran 

Aff., ¶ 7, Ex. B at 16 (WIAA editorial). 

6. High school athletics are an integral part of student life and culture for both the 

participating athletes and their non-participating schoolmates.  Schmidt Aff., ¶¶ 5-9. 

7. In recognition of the fact that interscholastic athletic events are school events, 

school districts may excuse both the athletes and coaches, and in appropriate circumstances, non-

participating schoolmates, from classroom attendance so they may attend the competitions.  

Schmidt Aff., ¶¶ 6-9.   

8. Allowing student fans to display their support for their classmates and school in 

athletic competition provides important lessons for those students.  Schmidt Aff., ¶ 7. 

9. WIAA treats interscholastic athletics as part of the “total educational process.”  

Declaration of Autumn N. Nero, Jan. 22, 2010 (Dkt. #52) (“Nero Decl.”), Ex. 2 at 14. Art.II, 

Sect. 1, ¶ B. 

10. It is WIAA’s position that: 

The integrity and purpose of education-based athletics should not 
be compromised by outside influences that choose to impose their 
self-interests on interscholastic programs. 

Second Veldran Aff., ¶ 7, Ex. A at 16. 

11. In 2008, WIAA received rights fees and other revenue associated with its exclusive 

broadcast contracts from three sources:  WWWY, Quincy Newspapers, Inc. (“QNI”) and Fox 
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Sport Network Wisconsin (“Fox”).  Affidavit of Douglas Chickering, Jan. 21, 2010 (Dkt. # 53) 

(“Chickering Aff.”), ¶¶ 9, 12, 23. 

12. The 2008 revenue the WIAA attributes to WWWY was of two types:  a $60,000 

rights fee and some unspecified portion of an $80,000 payment from a sponsorship partner.  

Chickering Aff., ¶ 23; Clark Aff., ¶¶ 8, 10. 

13. During the 2007-08 academic year, the WIAA recorded $6,202,963 in tournament 

revenue and $7,177,155 in total operating revenue.  Chickering Aff., ¶ 5.  Thus, the WIAA’s 

tournament revenue accounted for 86% of its total operating revenue. 

14. The WIAA’s tournament revenues come primarily from ticket sales.  Chickering 

Aff., ¶ 5.   

15. The table below compares the percentage of WIAA’s 2007-08 tournament revenue 

and total revenue from WWWY (counting the entire $80,000 sponsorship payment) against all 

2008 revenues from the WIAA’s exclusive contract and sponsorship partners combined. 

 Percentage of WIAA’s 2008 
Tournament Revenue of 

$6,202,693 

Percentage of WIAA’s 2008 
Total Revenue of  

$7,177,115 
WWWY -- $60,000 rights fee 1.0% .8% 

WWWY -- $140,000 total 
payment 

2.3% 2.0% 

All exclusive broadcast 
contract partners combined:  
$235,000  

WWWY -- $140,000 
QNI -- $75,000 
Fox -- $20,000 

3.8% 3.3% 

 
Chickering Aff., ¶¶ 5, 9, 12, 23; Clark. Aff., ¶ 10. 

16. The $60,000 rights fee WWWY paid the WIAA (on July 31, 2009) for its 2008 

exclusive rights was not calculated by the formula in Section V of the WIAA’s contract with 
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WWWY.  Second Declaration of Monica Santa Maria in Support of Defendants’ Motion for 

Summary Judgment on Their Counterclaim, Feb. 12, 2010 (filed herewith) (“Second Santa Maria 

Decl.”), Ex. A at 7 (Interrog. No. 4 and Resp. to Interrog. No. 4).   

17. The $60,000 rights fee was “orally agreed to by WWWY and WIAA prior to 

payment” and reportedly represents 1/6 of WWWY distribution revenue from Fox Sports Net 

and Charter Communications Op., LLC.  Second Santa Maria Decl., Ex. A at 7 (Interrog. No. 4 

and Resp. to Interrog. No.4).   

18. The plaintiffs have not identified any written guidelines or factors either entity uses 

to determine whether to grant any permission, enforce a policy or determine a fee structure with 

respect to video transmissions of tournament events.  See Stipulation of Background Facts (Dkt. 

#26) (“Jt. Stip.”), Ex. B (2009-10 Media Guide); Clark Aff., ¶¶ 14-16. 

19. The current fee structure in place, $250 for a single camera Internet stream and 

$1250 for a multi-camera Internet stream, was determined without reference to any WIAA 

guidelines.  See Clark Aff., ¶¶ 15,16; Affidavit of Tim Eichorst, Jan. 15, 2010 (Dkt. #55) 

(“Eichorst Aff.”), ¶¶ 37-39. 

20. WWWY, the private company that benefits from the imposition of such rights fees, 

participated in determining how much to charge.  Clark Aff., ¶ 14-16; Eichorst Aff., ¶¶ 37-39. 

21. The WIAA has not provided any rationale or justification for requiring media 

companies to surrender a master copy of their work product, and the right to sell that work, to 

WWWY or for requiring them to surrender 80% of the resulting sales revenue.  See Clark Aff., ¶ 

13-16 (describing process and conclusions regarding appropriate structure of affiliate program 

for television stations, web sites and other media outlets or production companies); Affidavit of 

John W. Dye, Jan. 22, 2010 (Dkt. #39) (“Dye Aff.”), Ex. B (WWWY’s demands). 
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22. In 2005, WWWY sought to sign affiliate agreements with public access channels.  

Eichorst Aff., ¶ 26; Declaration of Mary Bennin Cardona, Feb. 9, 2010 (filed herewith) 

(“Cardona Decl.”), ¶¶ 4-5. 

23. According to the President of WWWY, the affiliate program “would allow the PEG 

[public access] channels to continue to do what they were doing, which was filming WIAA 

events and carrying them on their channels.”  Eichorst Aff., ¶ 26.   

24. The Board of Directors of Wisconsin Association of PEG Channels (“WAPC”) 

unanimously voted in 2005 to not endorse WWWY’s affiliate agreement for local access 

channels.  Cardona Decl., ¶ 7.   

25. The board concluded that the contract was “fundamentally flawed, as it asks 

publicly-funded facilities to use [their] resources for private gain.”  Cardona Decl., ¶ 7; Cardona 

Decl., Ex. C.   

26. The WAPC board recognized that opposition to the affiliate agreement “means that 

many public, education and government access channels will choose not to produce” WIAA-

sponsored regional and sectional games.  See Cardona Decl., Ex. C at 2.  

27. A public access channel that does not sign the agreement is not permitted to produce 

games covered by WWWY’s exclusive rights contract.  Cardona Decl., ¶ 5; see also Eichorst 

Aff., ¶¶ 25-26. 

28. WWWY demanded exclusivity from the WIAA as part of its contract because “Fox 

required WWWY to provide it with exclusive content for distribution as part of any agreement.”  

Eichorst Aff., ¶¶ 31-32.   

29. WWWY started live streaming WIAA athletic events on wiaa.tv in Spring of 2007.  

Eichorst Aff., ¶ 20.   
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30. During the 2008-09 academic year, there were at least 3,585 WIAA-sponsored 

tournament events covered by the WWWY contract.  Second Veldran Aff., ¶¶ 11, 13-14 (2,764 

regionals, 677 sectionals; 144 finals in sports other than Boys and Girl’s Basketball, Boys and 

Girl’s Hockey, and Football; not all individual events in certain sports included in count); Clark 

Aff., ¶ 8 (identifying finals events not covered by WWWY’s contract). 

31. Of those 3,585 events, 134 were produced by WWWY or its affiliates under the 

WWWY contract with the WIAA.  Clark Aff., ¶ 8.   

32. Thus, only 3.7% of those covered by the WWWY contract, were produced during 

the 2008-09 academic year.  See Second Veldran Aff., ¶ 14 (total games); Clark Aff., ¶ 8 (games 

produced pursuant to WWWY contract). 

33. The WIAA issues credentials “to members of legitimate media outlets and/or 

Internet sites that have a professional working function.”  Jt. Stip., Ex. B at 3 (Credential 

Provisions #1). 

34. The WIAA will not grant credentials to “[s]ites with content, forums or 

advertising…not in compliance with the mission or media policies of WIAA, or associated with 

any promotion or link to material deemed inappropriate as determined by the WIAA.”  Jt. Stip., 

Ex. B at 2 (#9(E)). 

35. The WIAA constitution contains three stated purposes: 

Article II - Purpose 

Section I -- The purpose of this Association is threefold: 

A. To organize, develop, direct, and control an interscholastic 
athletic program which will promote the ideals of its 
membership and opportunities for member schools’ 
participation. 
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B. To emphasize interscholastic athletics as a partner with 
other school activities in the total educational process, and 
formulate and maintain policies which will cultivate high 
ideals of good citizenship and sportsmanship. 

C. To promote uniformity of standards in interscholastic 
athletic competition, and prevent exploitation by special 
interest groups of the school program and the individual’s 
ability. 

Nero Decl., Ex. 2 at 14. 

36. James L. Hoyt does not “purport to be an expert in First Amendment Law.”  

Declaration of James L. Hoyt, Ph.D in Support of the Pls.’ Mot. for Summ. J., Jan. 12, 2010 

(Dkt. #56) (“Hoyt Decl.”), ¶ 10. 

37. Internet streaming technology has improved greatly in recent years, making it easier 

for companies to reach a wider audience and more likely that they and other media companies 

would produce more tournament events if WWWY did not have exclusive rights.  See Affidavit 

of Danny L. Flannery, Jan. 21, 2010 (Dkt. #41) (“Flannery Aff.”), ¶¶ 6, 9, 15, 21. 

38. The WIAA’s advertising restrictions apply to all credentialed media.  See Jt. Stip., 

Ex. B at 16. 

39. Tim Eichorst, the President of WWWY, produced WIAA high school athletic 

events for several years before obtaining the exclusive WIAA contract.  See Eichorst Aff., ¶ 5, 

7-8. 

40. The WIAA fears that without its exclusive contracts the “WIAA membership would 

lose control over the message that was associated with their voluntary athletic association and its 

ability to promote the members’ ideals as stated in the constitution.”  Chickering Aff., ¶ 35. 

41. The WIAA responded to one of the defendants’ interrogatories as follows: 

Interrogatory No. 11:  Do you contend that a person or entity, if 
work for hire, who fixes an image of a WIAA Tournament event in 
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a tangible medium does not own the copyright to that image?  If 
so, please state the complete factual basis for that contention. 

Response: While copyright ownership is a legal conclusion, the 
answer to this question depends on many variables.  The only way 
the WIAA would recognize the right of a person or entity to fix an 
image of a WIAA tournament event in a tangible medium is if that 
person or entity obtained permission from and paid the appropriate 
fees to the WIAA and its agents who own and control the right to 
manage and produce the tournaments that generate the images 
sought to be fixed.  As a condition of and  in exchange for that 
permission, WIAA controls the ownership of the copyright.  
Absent such permission, the WIAA does not recognize the rights 
of person or entities to fix such images of WIAA tournament 
events in any tangible medium. 

Declaration of Monica Santa Maria in Support of Defs.’ Mot. for Summ. J. on Their 

Counterclaim, Jan. 22, 2010 (Dkt. #34), Ex. B at 8, Interrog. No. 11 and Resp. to Interrog. No. 

11. 

42. WWWY responded, in relevant part, to one of the defendants’ interrogatories as 

follows: 

Interrogatory No. 6:  Do you contend that you own the copyright 
of images of WIAA Tournament events fixed in a medium suitable 
for Internet streaming produced by members of the media who 
have not obtained pre-approval, authorization or a license from you 
or from WIAA?  If so, please state the complete factual basis of 
your contention. 

Response: …Pursuant to its contract with the WIAA, WWWY 
contends that it owns the exclusive right to produce, sell, and 
distribute the WIAA series and championships included in its 
agreement with WIAA.  WWWY incorporates by reference 
plaintiff WIAA’s response to Interrogatory No. 11.   

Second Santa Maria Decl., Ex. A at 8-9, Interrog. No. 6 and Resp. to Interrog. No. 6. 

43. Fox broadcasts television-quality productions of events.  See Eichorst Aff., ¶31 (Fox 

requires high production quality); ¶ 16 (Eichorst expected to make profits on, among other 
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things, broadcast TV highlight feeds); ¶¶ 32-33, 35 (describing WWWY’s multi-camera 

television-quality broadcasts shipped to Fox for delayed broadcast). 

44. The Post-Crescent’s Internet streams are single-camera productions that are not 

television-quality.  Declaration of Joel Christopher in Support of Defs.’ Mot. for Summ. J. on 

Their Counterclaim (Dkt. #36), ¶ 19 (single camera on a tripod); Flannery Aff., ¶ 26 (not 

television quality). 

45. WWWY did not start live streaming WIAA events on wiaa.tv until Spring 2007.  

Eichorst Aff., ¶ 20. 

46. The WIAA was aware “that internet streaming was an important technological 

development” at least in 2003, two years before signing the contract with WWWY.  Clark Aff., 

¶¶ 11, 18. 

Dated this 12th day of February, 2010. 

 
 

s/Monica Santa Maria 
Robert J. Dreps 
Monica Santa Maria 
 
GODFREY & KAHN, S.C. 
One East Main Street, Suite 500 
Post Office Box 2719 
Madison, WI  53701-2719 
Phone: 608-257-3911 
Fax: 608-257-0609 
Email: rdreps@gklaw.com 

Attorneys for Defendants, Gannett Co., Inc. and 
Wisconsin Newspaper Association, Inc.  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF WISCONSIN 

WISCONSIN INTERSCHOLASTIC ATHLETIC 
ASSOCIATION, AMERICAN HI-FI, INC., 

Plaintiffs, 

v. 

GANNETT CO., INC. and 
WISCONSIN NEWSPAPER ASSOCIATION, INC., 

Defendants. 
 

 
Case No. 09-CV-155 

 

 
DEFENDANTS’ RESPONSES TO PLAINTIFFS’  

PROPOSED FINDINGS OF FACT 
 

Defendants, Gannett Co., Inc. and Wisconsin Newspaper Association, Inc., by their 

counsel, respond as follows to Plaintiffs Wisconsin Interscholastic Athletic Association and 

American-HiFi, Inc., d/b/a When We Were Young Productions’ Proposed Findings of Fact: 

Parties, Jurisdiction and Venue 

1. Plaintiff Wisconsin Interscholastic Athletic Association (the “WIAA”) is a 

voluntary, unincorporated and nonprofit organization with its principal place of business in 

Stevens Point, Wisconsin.  First Am. Compl., Case No. 09-0155, filed April 13, 2009, Dkt. No. 7 

(“First Am. Compl.”) ¶ 4; Declaration of Autumn N. Nero in Support of Plaintiffs’ Motion for 

Summary Judgment “Nero Decl.” Ex. 2 at 3 (filed herewith); Affidavit of Douglas E. Chickering 

“Chickering Aff.” ¶ 3 (filed herewith); Affidavit of Todd C. Clark “Clark Aff.” ¶ 3 (filed 

herewith). 

Response No. 1:  Undisputed. 
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2. Plaintiff American Hi-Fi, Inc. is a Wisconsin corporation with its principal place 

of business in Waunakee, Wisconsin, and does business as When We Were Young Productions 

(“WWWY”).  First Am. Compl., Dkt. No. 7 ¶ 5. 

Response No. 2:  Undisputed. 

3. Defendant Wisconsin Newspaper Association, Inc. (“WNA”) is a non-stock 

organization organized in the State of Wisconsin, with its principal place of business in Madison, 

Wisconsin.  First Am. Compl., Dkt. No. 7 ¶ 6. 

Response No. 3:  Undisputed. 

4. WNA is an association of daily, weekly, and bi-weekly newspapers in Wisconsin 

whose members frequently report on Wisconsin high school athletics, including WIAA-

sponsored tournaments.  First Am. Compl., Dkt. No. 7 ¶ 6. 

Response No. 4:  Undisputed. 

5. Gannett Co., Inc. (“Gannett”) is a Delaware corporation with its principal place of 

business at 7950 Jones Branch Drive, McLean, Virginia.  First Am. Compl., Dkt. No. 7 ¶ 7. 

Response No. 5:  Undisputed. 

6. Gannett publishes newspapers across the United States, including 10 daily 

newspapers in Wisconsin and approximately 19 non-daily newspapers.  First Am. Compl., Dkt. 

No. 7 ¶ 7. 

Response No. 6:  Undisputed. 

7. Many of the Wisconsin newspapers published by Gannett frequently report on 

Wisconsin high school athletics, including WIAA-sponsored tournaments.  First Am. Compl., 

Dkt. No. 7 ¶ 7. 

Response No. 7:  Undisputed. 
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8. This Court has subject matter jurisdiction based on 28 U.S.C. § 1331 because 

substantial, disputed questions of federal law underlie Defendants’ claim to possess the right to 

transmit WIAA-sponsored tournament games over the Internet and/or to post Internet streams of 

such tournament games on their websites without obtaining a license or otherwise complying 

with the WIAA’s media policies.  First Am. Compl., Dkt. No. 7 ¶ 8. 

Response No. 8:  Disputed only to the extent that this is a legal conclusion and not a fact.  

The defendants do not dispute the stated conclusion. 

9. Defendants have filed counterclaims in this Court seeking relief under the United 

States Constitution and various federal statutes, including 42 U.S.C. § 1983.  First Am. Compl., 

Dkt. No. 7 ¶ 8. 

Response No. 9:  Undisputed. 

10. The WIAA disputes that any federal constitutional or federal statutory provision 

grants Defendants such a right or bars the WIAA from establishing reasonable policies 

governing the transmission of the tournament events it organizes and sponsors.  First Am. 

Compl., Dkt. No. 7 ¶ 8. 

Response No. 10:  Undisputed that this is the WIAA’s position. 

11. Jurisdiction over WIAA’s claim for declaratory relief is proper pursuant to 28 

U.S.C. §§ 2201-2202 because an actual controversy exists between the parties regarding 

Defendants’ alleged right under federal constitutional and federal statutory law to transmit 

WIAA-sponsored games over the Internet.  First Am. Compl., Dkt. No. 7 ¶ 9. 

Response No. 11:  Disputed only to the extent that this is a legal conclusion and not a 

fact.  The defendants do not dispute the stated conclusion. 
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12. Defendants’ threatened claims and asserted counterclaims allegedly arise under 

federal law, giving this Court the authority to declare the rights and legal relations of the parties.  

First Am. Compl., Dkt. No. 7 ¶ 9. 

Response No. 12:  Disputed only to the extent that this is a legal conclusion and not a 

fact.  The defendants do not dispute the stated conclusion. 

13. Defendants conduct substantial business in this district and have consented to 

personal jurisdiction in this Court.  First Am. Compl., Dkt No. 7 ¶ 10; Defs.’ Answer to Pls.’ 

First Amended Compl. (“Answer”), Dkt. No. 13 ¶ 10. 

Response No. 13:  Undisputed. 

14. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a 

substantial part of the conduct and events giving rise to the claims occurred in this judicial 

district.  First Am. Compl., Dkt. No. 7 ¶ 11. 

Response No. 14:  Disputed only to the extent that this is a legal conclusion and not a 

fact.  The defendants do not dispute the stated conclusion. 

The Wisconsin Interscholastic Athletic Association 

15. The WIAA began in 1895, and its first set of rules was adopted in 1896.  Nero 

Decl. Ex. 2 at 3. 

Response No. 15:  Undisputed. 

16. The WIAA is a member-based organization comprised of 506 participating public 

and private high schools and 117 Junior High/Middle Level school members.  Chickering Aff. 

¶ 3. 

Response No. 16:  Undisputed.   



 5  

17. The WIAA is membership directed, as the members develop the rules that govern 

the association, and, at an Annual Meeting each April, the membership approves any changes to 

the Constitution, Bylaws, and Rules of Eligibility.  Chickering Aff. ¶ 3. 

Response No. 17:  Undisputed. 

18. The purpose of the WIAA is threefold: 

a. To organize, develop, direct, and control interscholastic athletic programs 
which will promote the ideals of its membership and opportunities for 
member schools’ participation. 

b. To emphasize interscholastic athletics as a partner with other school 
activities in the total educational process, and formulate and maintain 
policies which will cultivate high ideals of good citizenship and 
sportsmanship. 

c. To promote uniformity of standards in interscholastic athletic competition, 
and prevent exploitation by special interest groups of the school program 
and the individual’s ability. 

Nero Decl. Ex. 2 at 14. 

Response No. 18:  Undisputed. 

19. The WIAA seeks to develop, direct and control an interscholastic athletic program 

to promote the ideals of its membership and opportunities for participation by its members.  

Chickering Aff. ¶ 4; Clark Aff. ¶ 3. 

Response No. 19:  Undisputed. 

20. Opportunities include member participation in post-season WIAA-sponsored, 

controlled, and funded sports tournaments.  Chickering Aff. ¶ 4; Clark Aff. ¶ 3. 

Response No. 20:  Undisputed. 

21. The WIAA recognized sports are the following:  For boys, baseball, basketball, 

cross county, football, golf, hockey, soccer, swimming & diving, tennis, track & field, volleyball, 
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and wrestling; and for girls, basketball, cross country, golf, gymnastics, hockey, soccer, softball, 

swimming & diving, tennis, track & field, and volleyball.  Nero Decl. Ex. 20 at 25. 

Response No. 21:  Undisputed. 

22. The WIAA publishes a Senior High School Handbook (the “Handbook”), which 

contains the WIAA’s Constitution, the Bylaws, the Rules of Eligibility, the sports calendar, and 

various policies.  Nero Decl. Ex. 2. 

Response No. 22:  Undisputed. 

23. Under the Constitution, the Board of Control (“Board”) is the governing body of 

the WIAA.  Nero Decl. Ex. 20 at 15, 19-20. 

Response No. 23:  Undisputed. 

24. The Board employs the Executive Director.  Nero Decl Ex. 20 at 19. 

Response No. 24:  Undisputed. 

25. Doug Chickering was Executive Director for the WIAA from January 1, 1986 to 

July 31, 2009, which includes the period during which the events giving rise to this litigation 

took place.  Chickering Aff. ¶ 2. 

Response No. 25:  Undisputed.   

26. As Executive Director, Chickering was responsible for the overall operations of 

the WIAA.  Chickering Aff. ¶ 2. 

Response No. 26:  Undisputed. 

27. Chickering reported to the Board of Control of the WIAA, and was authorized by 

the Board of Control to make decisions as necessary for the proper operation of WIAA business.  

Chickering Aff. ¶ 2. 

Response No. 27:  Undisputed. 
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28. Among Chickering’s responsibilities as Executive Director was responsibility for 

the budget, revenue and expenditures of the WIAA, and he was authorized to enter into contracts 

for the benefit of the WIAA and its members.  Chickering Aff. ¶ 2. 

Response No. 28:  Undisputed. 

29. Todd Clark is the Director of Communications for the WIAA, where he has been 

employed since 2000.  Clark Aff. ¶ 2. 

Response No. 29:  Undisputed. 

30. Clark’s responsibilities include production and supervision of the Bulletin, 

membership publications and State Tournament souvenir programs; coordination of media 

relations; Web site maintenance; State Tournament-related coverage; all public relations and 

sportsmanship efforts and initiatives; and assisting in marketing and sponsorship relationships.  

Clark Aff. ¶ 2. 

Response No. 30:  Undisputed. 

31. The WIAA is a member of the National Federation of State High School 

Associations.  Nero Decl. Ex. 2 at 3. 

Response No. 31:  Undisputed. 

The WIAA’s Media Policies 

32. The WIAA acknowledges the responsibilities of legitimate news gathering media 

representatives in covering and reporting from WIAA Tournaments.  Nero Decl. Ex. 4 at 1. 

Response No. 32:  Undisputed. 

33. The WIAA provides rules for media conduct in its Senior High School Handbook, 

which contains both spectator policies and “Video Transmission Policies” applying to broadcast, 

cable, and internet streams during the WIAA State Tournament Series.  Nero Decl. Ex. 3 at 51 
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(2009-10 guide); see also Nero Decl. Ex. 2 at 50-51 (2008-09 handbook, containing “Radio and 

Television Broadcast Policies”). 

Response No. 33:  Undisputed. 

34. The WIAA also publishes annually a Media Policies Reference Guide, which is 

produced to inform statewide media of WIAA policies in effect for all levels of State 

Tournament Series competition.  Nero Decl. Ex. 4 at 1. 

Response No. 34:  Undisputed. 

35. The Media Policies Reference Guide aims to assist members of the media in 

providing comprehensive coverage to their communities, with requesting/issuing of working 

media credentials, in the use of equipment, and in the comprehension of WIAA property rights 

for State Tournament Series competitions.  Nero Decl. Ex. 4 at 1. 

Response No. 35:  Undisputed that this is the WIAA’s stated purpose for producing a 

Media Policies Reference Guide. 

36. The Media Policies Reference Guide includes policies that apply to the media 

during the WIAA-State Tournament Series, i.e., regional, sectional, and state final tournaments.  

Nero Decl. Ex. 4 at 10. 

Response No. 36:  Undisputed. 

37. Clark developed the first WIAA Media Policies Reference Guide in the fall of 

2003 to address ownership and distribution issues documenting the WIAA’s practices in a 

definitive written guide that the WIAA could distribute to the media.  Clark Aff. ¶ 11. 

Response No. 37:  Undisputed that these were Clark’s intentions.  Disputed as vague, 

and to the extent the fact asserts the WIAA has undefined ownership rights that are detailed in 
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the WIAA Media Policies Reference Guide.  Whether the WIAA has any such rights is a 

question of law. 

38. This Media Policies Reference Guide was discussed with the 2003 Media 

Advisory Committee—a standing committee made up of media representatives—which 

reviewed and approved the policies and language.  Clark Aff. ¶ 11. 

Response No. 38:  Undisputed that such review and approval was granted by the 

WIAA’s Media Advisory Committee.  

39. The WIAA agreed at the 2003 Media Advisory Committee meeting that it would 

produce and disseminate the guide to all media on the WIAA mail list.  Clark Aff. ¶ 11. 

Response No. 39:  Undisputed. 

40. The Media Policies Reference Guide addresses the following issues:  media 

credentials; parking permits; communication lines; photography; post-game interviews; radio, 

television and cable policies; Internet policies; advertising; and broadcast rights permission/fees.  

Nero Decl. Ex. 4 at 1-16. 

Response No. 40:  Disputed only to the extent that the above list is not exhaustive and 

the Media Policies Reference Guide addresses other issues as well.  E.g., Declaration of 

Autumn N. Nero in Support of Plaintiffs’ Mot. for Summ. J. (Dkt. #52) (“Nero Decl.”), Ex. 5 at 

11, 14 (play-by-play). 

41. Generally, the WIAA prohibits any non-editorial, commercial, or unauthorized 

use of any transmission, internet stream or other depiction of tournament material without 

written consent of the WIAA.  Nero Decl. Ex. 4 at p. 1. 

Response No. 41:  Undisputed that this is the WIAA’s policy.  
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42. Generally, the WIAA accepts applications from and issues credentials to 

television stations covering tournaments for newscast purposes; radio stations; daily and weekly 

newspapers, including photographers; legitimate sport-specific publications; and news-gathering 

web site organizations that meet certain criteria.  Nero Decl. Ex. 4 at pp. 3-4, 15. 

Response No. 42:  Undisputed. 

43. Under the WIAA Internet policies “WIAA owns the rights to transmit, upload, 

stream or display content live during WIAA events and reserves the right to grant exclusive and 

nonexclusive rights or not to grant those rights on an event-by-event basis.”  Nero Decl. Ex. 4 at 

14. 

Response No. 43:  Undisputed that this is the WIAA’s current Internet policy.  Nero 

Decl., Ex. 5 at 12 (2009-10 policies, Comprehensive Policy #1).  Whether the WIAA has the 

asserted ownership right is not a fact; it is a conclusion of law. 

44. The WIAA policies define the term “broadcast” as “airing/streaming the entire 

duration of tournament games.”  Nero Decl. Ex. 4 at 11. 

Response No. 44:  Disputed. The WIAA defined the term “broadcast” in its 2008-2009 

Media Policies Reference Guide. See Nero Decl. Ex. 4 at 11 (“airing/streaming or intent of 

airing/streaming the entire duration of tournament games.”) (emphasis added).  The current 

(2009-10) WIAA policies do not define the term, but define instead a “transmission” as, in 

relevant part, “the transmitting – or intent of transmitting – any live or taped portion, or entire 

duration of tournament games.”  Nero Decl., Ex. 5 at 11.  

45. The policies prohibit any live or delayed television or internet streaming of WIAA 

State Tournament Series events of more than two minutes without permission from the WIAA.  

Nero Decl. Exs. 3 at 51 and 2 at 51. 
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Response No. 45:  Disputed.  Under the WIAA policies, more than two minutes worth of 

video may be used as highlights on regularly scheduled news or sports broadcasts or Web page.  

Nero Decl. Ex. 5 at 12 (Video #3). 

46. No fees are required for tape-delayed broadcasts or streams for schools wishing to 

air games on their school’s educational channel, on local cable systems, or the school’s website.  

Nero Decl. Ex. 4 at 12. 

Response No. 46:  Undisputed that this policy is included in the current Media Policies 

Reference Guide in addition to the 2008-09 policies the citation makes reference to.  Nero 

Decl., Ex. 5 at 13 (2009-10 Guide, Video #5). 

47. Media covering WIAA tournament events for “newscast purposes” may, without 

paying a fee, (1) use tournament action as a backdrop for live actions reports (provided no play-

by-play is used); and/or (2) use up to two minutes of film, videotape, etc. on a regularly 

scheduled news or sports program.  Nero Decl. Exs. 2 at 51; 3 at 51; 4 at 12; and 5 at 12-13. 

Response No. 47:  Disputed.  Under the WIAA policies, more than two minutes worth of 

video may be used as highlights on regularly scheduled news or sports broadcast or web page.  

Nero Decl., Ex. 5 at 12 (Video #3). 

48. Under the WIAA’s policies, those who wish to broadcast or internet stream more 

than two minutes of tournament events are required to obtain permission from the rights holder.  

Nero Decl. Ex. 4 at 16. 

Response No. 48:  Disputed.  Under the WIAA policies, more than two minutes worth of 

video may be used as highlights on regularly scheduled news or sports broadcasts or Web page.  

Nero Decl., Ex. 5 at 12 (Video #3). 
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49. The WIAA has provided for media access to communication lines (e.g., 

telephone, high-speed internet, and wireless connections) for use in reporting at State 

Tournament venues.  Nero Decl. Ex. 5 at 6. 

Response No. 49:  Undisputed that such communication lines are made available.  

Disputed to the extent that there are no facts in the record that any media or the defendants have 

used such communication lines. 

50. The WIAA also permits the taking of photographs for reporting purposes, post-

game interviews of players and coaches, radio and other audio broadcasts of WIAA events, and 

other avenues of reporting and media coverage.  Clark Aff. ¶ 24-25; Nero Decl. Ex. 4 at 6-15; 

Ex. 5 at 8-14. 

Response No. 50:  Undisputed. 

51. Subject to some limitations, newspapers are offered up to five media credentials 

for daily papers (two for weekly newspapers), which, among other benefits, allow reporters 

access to various communications lines for a fee of $25-30.  Nero Decl. Ex. 5 at 6. 

Response No. 51:  Undisputed. 

The WIAA Budget 

52. An overwhelming majority of the WIAA’s budget is derived from revenues 

generated by the State Tournament Series, which WIAA organizes, sponsors, and administers, 

and which is separate from and in addition to regular season games.  Chickering Aff. ¶ 5; Clark 

Aff. ¶ 3. 

Response No. 52:  Undisputed. 
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53. Chickering was responsible for the WIAA’s 2007-2008 budget, and in that year 

the tournaments brought in $6,202,963, which was 86% of the WIAA’s total operating revenue 

of $7,177,115.  Chickering Aff. ¶ 5, Ex. A. 

Response No. 53:  Undisputed. 

54. The remaining 2007-2008 WIAA revenue came from membership dues, which 

amounted to .5% of revenue; sports fees, which amounted to 5.5% of revenue; officials dues, 

which amounted to 5% of revenue; and miscellaneous revenue such as subscriptions and rule 

book orders, which amounted to 3% of revenue.  Chickering Aff. ¶ 5, Ex. A. 

Response No. 54:  Undisputed. 

55. All of WIAA’s revenue is used to support its programs and the administration 

thereof, including paying for the expenses of operating the tournaments in all WIAA recognized 

sports.  Chickering Aff. ¶ 6. 

Response No. 55:  Undisputed. 

56. Some of the WIAA recognized sports generate a profit, and others generate a loss 

for the WIAA.  Chickering Aff. ¶ 7, Ex. A. 

Response No. 56:  Undisputed. 

57. The profits from one WIAA recognized sport are used to offset deficits in other 

WIAA recognized sports.  Chickering Aff. ¶ 7, Ex. A. 

Response No. 57:  Undisputed. 

58. The vast majority of the WIAA tournament revenue is derived from basketball 

and football.  Declaration of James L. Hoyt, Ph.D. in Support of Plaintiffs’ Motion for Summary 

Judgment “Hoyt Decl.” ¶ 44 (filed herewith); Nero Decl. Ex. 14; Chickering Aff. Ex. A. 
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Response No. 58:  Disputed to the extent that “vast majority” is vague.  In 2008, 

basketball and football accounted for 60.9% of the WIAA’s $6,202,963 total operating revenue.  

Affidavit of Douglas E. Chickering, Jan. 21, 2010 (Dkt. #53) (“Chickering Aff.”), Ex. A at 

18-19 (basketball 2008 revenues of $2,785,650 million and 2008 football revenues of 

$988,884). 

59. In 2008, the WIAA generated positive net revenues in only basketball, football, 

wrestling, volleyball, hockey, and soccer.  Nero Decl. Ex. 14; Hoyt Decl. ¶ 44; Chickering Aff. 

Ex. A. 

Response No. 59:  Undisputed. 

60. In 2008, the WIAA subsidized the following sports (meaning expenses for a sport 

exceeded revenues for that sport, so WIAA revenues from other sports covered the deficit): 

Baseball, Cross County, Golf, Gymnastics, Softball, Swimming and Diving, Tennis, and Track 

& Field.  Chickering Aff. ¶ 8, Ex. A; Nero Decl. Ex. 14; Hoyt Decl. ¶ 44. 

Response No. 60:  Undisputed. 

61. The WIAA member schools desire their students to be able to play sports and 

have the same exposure for the sports even where a commercial market would not otherwise 

support such exposure.  Chickering Aff. ¶ 8. 

Response No. 61:  Disputed.  This fact is not properly in the record because the affiant 

does not have personal knowledge of the fact. 

62. The WIAA provides those opportunities for its members’ students through the 

revenue that comes from the commercially viable sports.  Chickering Aff. ¶ 8. 

Response No. 62:  Undisputed.  
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63. For the 2007-2008 year, the WIAA provided a subsidy of $692,884 to subsidized 

sports, which is 11% of total revenue earned from tournaments.  Chickering Aff. Ex. A. 

Response No. 63:  Undisputed. 

WIAA Tournaments 

64. The WIAA hosts and administers 25 State Championship Tournaments, which 

includes both boys and girls sports, and individual and team competition.  Chickering Aff. ¶ 28. 

Response No. 64:  Undisputed. 

65. The WIAA leases the facilities or venues for the WIAA-hosted State 

Tournaments through long-term contracts of three to five years (except for cross country or 

gymnastics for which the WIAA does not have leases with the venues).  Chickering Aff. ¶ 28. 

Response No. 65:  Undisputed. 

66. When the WIAA uses the venues, it uses them solely for its athletic competitions.  

Chickering Aff. ¶ 28. 

Response No. 66:  Disputed as incomplete.  The WIAA uses the venues for athletic 

competitions to which it invites and admits members of the public and credentialed media.  

Nero Decl., Ex. 3 at 48 (spectator policies); Nero Decl., Ex. 5 at 1 (general credentialing 

information). 

67. The WIAA has use of the facilities or venues for the duration of the athletic 

competition as specified in the leases, and does not otherwise have any control over or obligation 

with respect to the management or operation of the facilities or venues when not used by the 

WIAA for its athletic events.  Chickering Aff. ¶ 28. 

Response No. 67:  Undisputed. 
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68. The State Tournaments are held in sixteen different athletic facilities throughout 

the State of Wisconsin.  Chickering Aff. ¶ 29. 

Response No. 68:  Undisputed. 

69. The WIAA tries to find the best facility available to showcase the athletic event, 

provided the facility is available and affordable, and offers good value for the WIAA’s money.  

Chickering Aff. ¶ 29. 

Response No. 69:  Undisputed. 

70. Each of the public venues used by the WIAA was designed for the specific type 

of athletic tournament being held there:  the boys and girls golf tournaments are held at 

University Ridge golf course in Madison, a venue solely designed for golf; the football 

tournaments are held at Camp Randall stadium in Madison, a facility used for football games; 

boys and girls soccer tournaments are held at Uihlein Soccer Park in Milwaukee, which was 

designed specifically for soccer games; swimming and diving tournaments are held at the UW 

Natatorium in Madison, a facility with pools and a diving well; girls and boys tennis tournaments 

are held at the Nielsen Tennis Stadium in Madison, a facility containing indoor and outdoor 

tennis courts and squash courts; and softball tournaments are held at the Goodman Diamond in 

Madison, which is a facility designed and used for softball games.  Chickering Aff. ¶ 29. 

Response No. 70:  Undisputed. 

71. The WIAA also hosts tournaments at several private facilities: baseball 

tournaments are held at Fox Cities Stadium in Appleton, which is a privately owned minor 

league baseball park; the boys volleyball tournament is held at Wisconsin Lutheran College in 

Milwaukee, a privately owned college; and the cross country tournament is held at the Ridges 
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Golf Course in Wisconsin Rapids, a privately owned golf course (which is not leased).  

Chickering Aff. ¶ 29. 

Response No. 71:  Undisputed. 

72. Other WIAA tournaments are also held at the Lincoln Field House in Wisconsin 

Rapids (which is not leased), the UW Field House in Madison, the Memorial Stadium in 

LaCrosse, the Resch Center in Green Bay, the Kohl Center in Madison, and the Alliant Energy 

Center in Madison, all of which are venues used for different athletic events.  Chickering Aff. 

¶ 29. 

Response No. 72:  Undisputed. 

73. The WIAA establishes a fee for admission to its tournaments.  Chickering Aff. 

¶ 30. 

Response No. 73:  Undisputed. 

74. The public is permitted entry to the tournament upon payment of the admission 

fee.  Chickering Aff. ¶ 30. 

Response No. 74:  Undisputed. 

75. The WIAA provides for free admission for certain categories of people, such as 

cheerleaders, school staff members, game officials and credentialed media, but no other person 

beyond those identified may be provided complimentary admissions.  Chickering Aff. ¶ 30. 

Response No. 75:  Undisputed. 

76. The WIAA sets its admission fee so that the event is an affordable outing for 

families.  Chickering Aff. ¶ 30. 

Response No. 76:  Undisputed that the WIAA intends that an event be an affordable 

outing for families.  Disputed to the extent “affordable outing for families” is vague.  Disputed 
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also that there are any facts in the record to support the contention that “families” generally 

consider the WIAA’s admission fees affordable. 

77. The WIAA has not denied a legitimate media organization entry to a tournament, 

entry to designated media facilities of WIAA-sponsored events, or media credentials.  

Chickering Aff. ¶ 31; Nero Decl. Ex. 18 at Interrog. No 6 and Resp. No. 6. 

Response No. 77:  Undisputed. 

78. Gannett admits that it is “not aware of any instance in which WIAA has denied 

Defendants or other members of the news media entry to a WIAA-Sponsored Event.”  Nero 

Decl. Ex. 18 at Interrog. No 6 and Resp. No. 6. 

Response No. 78:  Undisputed. 

WIAA Contracts 

79. The WIAA has had an exclusive contract with Fox Sport Network Wisconsin 

(“Fox”) to transmit the seven state football finals since 2001.  Chickering Aff. ¶ 9. 

Response No. 79:  Undisputed. 

80. The WIAA receives $20,000 annually from Fox for that exclusive contract.  

Chickering Aff. ¶ 9, Ex. B; Clark Aff. ¶ 8. 

Response No. 80:  Undisputed. 

81. The WIAA has had an exclusive video transmission contract for boys basketball 

games with Quincy Newspapers, Inc. (“QNI”) since 1968.  Chickering Aff. ¶ 10. 

Response No. 81:  Undisputed. 

82. In the 1980s, the QNI contract expanded to include rights to exclusively broadcast 

the WIAA’s Boys and Girls Basketball Tournaments and Hockey Finals.  Chickering Aff. ¶ 10. 

Response No. 82:  Undisputed. 
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83. QNI owns and operates five different television stations, (collectively called “The 

WIAA State Network”), that broadcast the WIAA tournaments and finals pursuant to the 

contract.  Chickering Aff. ¶ 10. 

Response No. 83:  Undisputed. 

84. Beginning in about 2003, QNI told Chickering that it could no longer afford to 

offer a competitive product for the contract price of $140,000.  Chickering Aff. ¶ 11; Clark Aff. 

¶ 4. 

Response No. 84:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

85. The WIAA and QNI negotiated a reduction in the annual fee:  In 2002, QNI paid 

the WIAA $140,000 under the contract; in 2003, QNI paid $125,000; in 2004, QNI paid 

$75,000.  Chickering Aff. ¶ 11. 

Response No. 85:  Undisputed. 

86. In 2004, with two years left on the contract, QNI said it could not guarantee that it 

would enter into a successor agreement unless the WIAA was willing to alter its price.  

Chickering Aff. ¶ 12. 

Response No. 86:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

87. In or around 2004, the WIAA and QNI negotiated a reduction in price down to 

$40,000 per year, and secured an extended contract with QNI, operating as The WIAA State 

Network, until 2010.  Chickering Aff. ¶ 12, Ex. C. 

Response No. 87:  Disputed only to the extent that the citation expressly states such 

negotiation occurred “In 2004.”  Chickering Aff. ¶ 12. 
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88. QNI paid an annual fee of $40,000 to the WIAA until 2008, at which time upon 

mutual agreement of the parties, the QNI payment to the WIAA increased to $75,000 annually.  

Chickering Aff. ¶ 12. 

Response No. 88:  Undisputed.  

89. In 2004, due to the loss of revenue from QNI, the WIAA began to look for other 

sources of revenue.  Chickering Aff. ¶ 13; Clark Aff. ¶ 4. 

Response No. 89:  Undisputed. 

90. At about the same time as WIAA lost the QNI revenue, WIAA staff was hearing 

from the coaches committees, especially for volleyball and wrestling, that they were questioning 

why their sports were not being broadcast on TV, and that they had a strong interest in getting 

their sports on TV.  Chickering Aff. ¶ 15; Clark Aff. ¶ 6. 

Response No. 90:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

91. The coaches wanted the same exposure for their sports and athletes that 

basketball, hockey and football were receiving.  Chickering Aff. ¶ 15. 

Response No. 91:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

92. The WIAA staff was anxious to get as many sports publicly distributed as 

possible.  Chickering Aff. ¶ 15. 

Response No. 92:  Undisputed. 

93. At that time, around 2004, no television station carried games other than the 

Football Finals (which was carried by Fox), and the Hockey Finals and Boys and Girls 

Basketball Tournaments (which were carried by QNI), except that, in some instances, local 
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community access channels would broadcast tape-delayed local games.  Chickering Aff. ¶ 14; 

Clark Aff. ¶ 5. 

Response No. 93:  Undisputed. 

94. As of 2005, the WIAA was not aware of any internet streaming of WIAA events 

by any party, and the only rights fees the WIAA received at that time were from the transmission 

of videos of its tournament events for Football State Finals, Boys and Girls Basketball State 

Tournament, and Hockey State Finals.  Clark Aff. ¶ 5. 

Response No. 94:  Undisputed. 

95. In fact, in 2005, the vast majority of WIAA sports were not carried by any media 

organization either on television or the internet.  Chickering Aff. ¶ 14; Clark Aff. ¶ 6. 

Response No. 95:  Undisputed. 

96. The WIAA inquired whether its existing contractual partners might be interested 

in broadcasting these additional events, but the existing contractual partners expressed concern 

over whether they could implement a feasible financial model from which they could profit by 

the expansion, so declined to pursue the opportunity.  Chickering Aff. ¶ 16; Clark Aff. ¶ 6. 

Response No. 96:  Disputed, as hearsay, the second assertion stating what the existing 

contractual partners expressed.  This portion of the fact is not supported by admissible 

evidence.  Undisputed otherwise. 

The WIAA’s Relationship with When We Were Young Productions 

97. In Fall 2003, Chickering met Tim Eichorst, the majority shareholder of WWWY.  

Chickering Aff. ¶ 17; Affidavit of Tim Eichorst “Eichorst Aff.” ¶ 2 (filed herewith). 

Response No. 97:  Undisputed. 

98. WWWY was incorporated in 2002.  Eichorst Aff. ¶ 3. 
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Response No. 98:  Undisputed. 

99. WWWY is a video production company located in Waunakee, Wisconsin.  

Eichorst Aff. ¶ 4. 

Response No. 99:  Undisputed. 

100. In about 2000, Eichorst, who has a background in technology, started filming high 

school football games as a hobby, and he became proficient at it.  Eichorst Aff. ¶ 5. 

Response No. 100:  Undisputed. 

101. Eichorst researched high school sports and realized that he could connect the 

growing technology to the industry and cater to the growing interest in high school sports.  

Eichorst Aff. ¶ 6. 

Response No. 101:  Undisputed. 

102. Eichorst initially made highlight videos for a high school sports team, and 

subsequently began to think about a larger platform for producing and distributing high school 

athletic events.  Eichorst Aff. ¶ 8. 

Response No. 102:  Undisputed. 

103. Eichorst knew that distribution of WIAA tournaments was very limited, so 

Eichorst arranged an introduction to Chickering.  Eichorst Aff. ¶ 9. 

Response No. 103:  Undisputed. 

104. Eichorst first met Chickering at a state football tournament in the fall of 2003, at 

which time they briefly discussed producing and distributing WIAA tournaments.  Eichorst Aff. 

¶ 10; Chickering Aff. ¶ 17. 

Response No. 104:  Undisputed. 
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105. Eichorst and Chickering agreed to meet again in December of that year to discuss 

these issues in more detail.  Eichorst Aff. ¶ 10; Chickering Aff. ¶ 17. 

Response No. 105:  Undisputed. 

106. In December of 2003, Eichorst met with Chickering and Clark, and they talked 

about WWWY’s vision to produce and mass distribute high school sporting events.  Eichorst 

Aff. ¶ 11; Chickering Aff. ¶ 18. 

Response No. 106:  Undisputed. 

107. In May of 2004, Eichorst for WWWY and Chickering for the WIAA signed a 

Letter of Intent to pursue a formal contract granting WIAA programming rights to WWWY.  

Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19. 

Response No. 107:  Undisputed. 

108. The Letter of Intent described the mutual interest between the WIAA and 

WWWY to work together under a long-term contract to produce and distribute WIAA sports 

events, with the understanding that many details of the relationship would need to be worked out 

and discussed.  Eichorst Aff. ¶ 12, Ex. A. 

Response No. 108:  Undisputed.   

109. The general understanding described in the Letter of Intent was that WWWY 

would have the exclusive right to produce and distribute all WIAA playoff and tournament 

events, except those under a pre-existing contract, for live or tape delayed programming.  

Eichorst Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19. 

Response No. 109:  Undisputed. 

110. WWWY would pay the WIAA a fee, to be determined for those rights.  Eichorst 

Aff. ¶ 12, Ex. A; Chickering Aff. ¶ 19. 
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Response No. 110:  Undisputed. 

111. Distribution formats would include broadband, cable, network and physical 

media.  Eichorst Aff. ¶ 12, Ex. A. 

Response No. 111:  Undisputed. 

112. The Letter of Intent was signed at the same time the WIAA was engaged in 

discussions with QNI about renegotiating their contract for a reduced fee, so the prospect of a 

contractual arrangement with another partner to provide revenue to the WIAA, while at the same 

time satisfying the WIAA’s goals and interest in expanding distribution of athletic events, was of 

great interest to the WIAA.  Chickering Aff. ¶ 19. 

Response No. 112:  Undisputed. 

113. After the Letter of Intent was signed, Eichorst worked on researching and 

proposing a business plan for the partnership between WWWY and the WIAA for production 

and distribution of WIAA sports events.  Eichorst Aff. ¶ 13. 

Response No. 113:  Undisputed.   

114. Eichorst researched technology, evaluated requirements for capital, equipment, 

facilities, and personnel, and prepared an estimate of costs and revenues.  Eichorst Aff.¶ 13. 

Response No. 114:  Undisputed. 

115. In about early 2005, Eichorst made a formal proposal to the WIAA for the 

production and distribution of WIAA athletic events.  Eichorst Aff. ¶ 14, Ex. B; Chickering Aff. 

¶ 20; Clark Aff. ¶ 7. 

Response No. 115:  Undisputed. 

116. At no time prior to the proposal from WWWY did any media or production 

company express any interest in transmitting WIAA events via internet, and there were no 
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inquiries or requests to the WIAA by media organizations to transmit underexposed and less 

visible sports.  Clark Aff. ¶ 7. 

Response No. 116:  Disputed as incomplete.  At no time prior to the proposal from 

WWWY did the WIAA provide notice it was seeking members of the media interested in 

transmitting WIAA events via Internet.  See Declaration of Mary Bennin Cardona, Feb. 9, 2010 

(filed herewith) (“Cardona Decl.”), Ex. C at 2 (WIAA did not consult with public access 

channels before signing agreement with WWWY); Ans. To Defs.’ Counterclaims (Dkt. #5), 

¶ 38 (WIAA did not request bid from defendants). 

117. The proposal was for WWWY to deliver broadcast quality video production of 

WIAA events, to distribute these products through all physical, electronic, and broadcast media, 

and to establish the WIAA as a progressive thought leader.  Eichorst Aff. ¶ 15; Chickering Aff. 

¶ 20. 

Response No. 117:  Disputed to the extent that “progressive thought leader” is unclear, 

but immaterial. 

118. Eichorst planned to organize a management structure in the field to tape the 

events, and the proposal identified the specific field equipment WWWY would use such as 

Camcorders, computers, and associated accessories, and WWWY’s cost for this field equipment.  

Eichorst Aff. ¶ 15; Chickering Aff. ¶ 20. 

Response No. 118:  Undisputed.  

119. The events to be covered under the proposed agreement with WWWY would be 

live streamed from the venue.  Chickering Aff. ¶ 20. 

Response No. 119:  Undisputed that Eichorst proposed to live stream events.  Disputed 

to the extent that the fact suggests all events covered by the agreement are being produced.  The 
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vast majority of events covered under the agreement with WWWY are not being produced by 

anyone, whether by streaming or through any other format.  See Supplemental Proposed 

Findings of Fact in Support of Defendants’ Motion for Summary Judgment on Their 

Counterclaim “Supp PFOF” ¶¶ 30-32 (Only 3.7% of games covered by WWWY were produced 

in 2008). 

120. To produce the films, Eichorst planned to construct or acquire a state of the art 

production facility, acquire hardware and software, and provide all technical staffing, for which 

he budgeted three million dollars.  Eichorst Aff. ¶ 15. 

Response No. 120:  Undisputed that this was Eichorst’s proposal. 

121. In fact, Eichorst invested millions of dollars in building WWWY to be a high 

quality production company, including:  broadcast quality technical equipment; several state of 

the art mobile television trucks for broadcasting; 10 employees who work full time as producers, 

directors and editors on producing WIAA events; 20 to 30 part-time, seasonal employees who 

work as camera operators and graphics operators for filming in the field; and two to three part-

time employees to operate the feed to the video board, all at no cost to the WIAA.  Eichorst Aff. 

¶¶ 33-34. 

Response No. 121:  Undisputed. 

122. Under the proposal, Eichorst would also work on marketing efforts in conjunction 

with the WIAA, and would develop and launch a web site for the distribution of WIAA events.  

Eichorst Aff. ¶ 15. 

Response No. 122:  Undisputed. 

123. Eichorst explained that WWWY would assume the financial responsibility for the 

venture, and that the WIAA and its members would have no financial commitment to the 
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venture, but would have the opportunity to earn royalties based on distribution revenues.  

Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21. 

Response No. 123:  Undisputed. 

124. WWWY expected to break even on (and not profit from) “hard media” items, 

such as the game films, highlight videos, documentaries and still photography, which would be 

priced in a manner to be affordable to the consumer.  Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21. 

Response No. 124:  Undisputed. 

125. WWWY expected to make profits on “broadcast media,” including such things as 

real-time game feed, broadcast TV highlight feeds, and studio production of weekly TV shows.  

Eichorst Aff. ¶ 16; Chickering Aff. ¶ 21. 

Response No. 125:  Undisputed.   

The WIAA’s contract with WWWY 

126. Based on WWWY’s proposal, WWWY and the WIAA entered into a Production 

Rights And Distribution Agreement (“the Agreement”).  Eichorst Aff. ¶ 17, Ex. C; Chickering 

Aff. ¶ 22. 

Response No. 126:  Undisputed. 

127. The Agreement was fully executed in May of 2005, and lasts for a term of ten 

(10) years.  Eichorst Aff. ¶ 17, Ex. C; Chickering Aff. ¶ 22. 

Response No. 127:  Undisputed. 

128. The Agreement gives WWWY the exclusive right to produce, sell, and distribute 

all WIAA tournament series and championship events for all WIAA sports, except those under 

existing contract, which are Football and Hockey State Finals, and the entire State Boys and 

Girls Basketball Tournaments.  Eichorst Aff. ¶ 18, Ex. C; Chickering Aff. ¶ 23; Clark Aff. ¶ 8. 
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Response No. 128:  Undisputed.  

129. WWWY paid $60,000 to the WIAA in 2008 for these rights.  Chickering Aff. 

¶ 23; Clark Aff. ¶ 8; Eichorst Aff. ¶ 28. 

Response No. 129:  Disputed as incomplete.  WWWY made a $60,000 payment to the 

WIAA in July 2009 (for its 2008 rights), but that payment was by oral agreement and not as 

part of the payment formula in the Agreement referenced in Proposed Fact 128.  Second 

Declaration of Monica Santa Maria In Support of Defendants’ Motion for Summary Judgment 

on Their Counterclaim (filed herewith) (“Second Santa Maria Decl.”), Ex. A at 7 (Interrog. No. 

4 and Resp. to Interrog. No. 4); Clark Aff., Ex. 3 at 3. 

130. In addition, in 2008, WIAA received $80,000 from a sponsorship partner, a 

portion of which came from advertising in programming produced by WWWY.  Clark Aff. ¶ 10. 

Response No. 130:  Undisputed. 

131. In addition, WWWY was granted the rights to market the partnership with the 

WIAA; to use the WIAA trademark, logo and name for marketing purposes; and to establish an 

online website for marketing and distribution.  Eichorst Aff. ¶ 19, Ex. C. 

Response No. 131:  Undisputed. 

132. The Agreement provides for production goals, produced either by WWWY 

directly or through an affiliate, of 100% of state tournaments, 50% of sectional events, and 25% 

of regional events.  Eichorst Aff. ¶ 23, Ex. C. 

Response No. 132:  Undisputed. 

133. Before the Agreement with WWWY, there was no widespread distribution of 

sectional and regional WIAA events.  Eichorst Aff. ¶ 23; Clark Aff. ¶ 6. 

Response No. 133:  Disputed in so far as “widespread distribution” is unclear.   
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134. The Agreement provides for a multi-platform distribution strategy under which 

WWWY agrees to distribute directly, or contract with a distribution agent for WWWY produced 

events, through live production, live or delayed streaming, video on demand, tape delayed 

production, and physical media.  Eichorst Aff. ¶ 24, Ex. C. 

Response No. 134:  Undisputed. 

135. Examples of distribution platforms include internet based video on demand (web 

streaming), DSL/Broadband based video on demand, cable based video on demand, satellite 

based video on demand, cable (live or delayed), satellite (live or delayed), network (live or 

delayed), and other physical media.  Eichorst Aff. ¶ 24, Ex. C. 

Response No. 135:  Undisputed. 

136. At the time WWWY was negotiating the Letter of Intent and Agreement with the 

WIAA, Fox Sports Wisconsin (“Fox”) saw WWWY’s product for individual game highlights 

and, because of its high production quality, was interested in contracting with WWWY for 

distribution of WIAA events.  Eichorst Aff. ¶ 31. 

Response No. 136:  Undisputed.   

137. Eichorst started discussing with Fox an agreement where Fox would be a 

distribution agent for WWWY produced WIAA events.  Eichorst Aff. ¶ 31. 

Response No. 137:  Undisputed.   

138. Fox required WWWY to provide it with exclusive content for distribution as part 

of any agreement.  Eichorst Aff. ¶ 31. 

Response No. 138:  Undisputed. 

139. Once the WIAA signed the Agreement with WWWY, the WWWY/Fox contract 

was finalized for Fox’s distribution of WWWY produced WIAA events.  Eichorst Aff. ¶ 32. 
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Response No. 139:  Undisputed. 

140. As part of WWWY’s Agreement with Fox, events from all WIAA tournaments 

are distributed for delayed TV through Fox.  Eichorst Aff. ¶ 32. 

Response No. 140:  Undisputed that some events from WIAA tournaments are 

distributed by delayed TV through Fox.  Affidavit of Todd C. Clark, Jan. 19, 2010 (Dkt. #54) 

(“Clark Aff.”),  Ex. 2 (listing tournament events distributed by Fox). 

141. WWWY’s contract with Fox expires in 2011.  Eichorst Aff. ¶ 32. 

Response No. 141:  Undisputed.   

Affiliate Production Partners 

142. The Agreement between WIAA and WWWY grants WWWY the right to 

authorize affiliate production partners for the production of WIAA events.  In exchange, 

WWWY agrees to actively seek out and affiliate with all qualified production resources.  

Eichorst Aff. ¶ 25, Ex. C. 

Response No. 142:  Undisputed. 

143. Clark worked with Eichorst to develop the affiliate program through which 

television stations, web sites, other media outlets or production companies could become 

affiliates with WWWY for purposes of producing and distributing WIAA events.  Clark Aff. 

¶ 13. 

Response No. 143:  Undisputed. 

144. The WIAA did not have a method or resources for monitoring its media policies.  

Clark Aff. ¶ 13; Eichorst Aff. ¶ 26. 
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Response No. 144:  Disputed as unclear as to the time period during which the fact 

asserts the WIAA did not have a method or resources for monitoring its media policies.  

Additionally, the Eichorst Affidavit citation does not support the fact. 

145. Further, the WIAA was concerned about the quality of production of its events, 

and the images that were associated with its events.  Clark Aff. ¶ 13; Eichorst Aff. ¶ 26. 

Response No. 145:  Undisputed.  

146. Through the WIAA’s relationship with WWWY, WWWY monitors production 

and distribution for the WIAA, ensuring compliance with WIAA’s media policies and quality 

control.  Clark Aff. ¶ 13; Eichorst Aff. ¶ 26. 

Response No. 146:  Undisputed. 

147. As part of the affiliate program, Eichorst organized a meeting with the executive 

director of the Wisconsin Association of PEG (Public, Educational and Government) Access 

Channels (“WAPC”), to advise the WAPC of the WIAA’s affiliate production program.  

Eichorst Aff. ¶ 26. 

Response No. 147:  Undisputed.  

148. The affiliate program would allow the PEG channels to film WIAA events and 

carry them on their channels, on a fee basis that was less than what the WIAA had been 

charging.  Eichorst Aff. ¶ 26. 

Response No. 148:  Disputed.  Prior to signing the contract with WWWY, the WIAA 

received no direct revenue from PEG channels that broadcast local games.  Clark Aff., ¶ 5. 

149. Before the affiliate program, the WIAA had charged $20 per event for local PEG 

channels to film and broadcast a WIAA event; under WWWY’s affiliate program, WWWY 

charges PEG channels $50 per year.  Eichorst Aff. ¶ 26. 
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Response No. 149:  Disputed.  Prior to signing the contract with WWWY, the WIAA 

received no direct revenue from PEG channels that broadcast local games.  Clark Aff., ¶ 5. 

150. In return for the affiliate fee, WWWY takes care of all of the organizational 

requirements for PEG access, such as making all necessary arrangements with the local school to 

get the television station set up for production.  Eichorst Aff. ¶ 26. 

Response No. 150:  Undisputed. 

151. Once the PEG station films the event, they provide a master copy of the film to 

WWWY, which sells the DVDs online at WWWY’s administrative expense.  Eichorst Aff. ¶ 26. 

Response No. 151:  Undisputed.   

152. The PEG station gets royalties from the DVD sales.  Eichorst Aff. ¶ 26. 

Response No. 152:  Undisputed. 

153. No PEG station has complained about or refused to provide the master copy of the 

film to WWWY.  Eichorst Aff. ¶ 26. 

Response No. 153:  Disputed, but immaterial.  The Board of Directors of the Wisconsin 

Association of PEG Channels voted unanimously against endorsing the WWWY affiliate 

program.  Cardona Decl., ¶ 7.  One of the reasons for the Board’s vote was the requirement that 

the PEG station surrender the PEG’s video.  Cardona Decl., Ex. C at 1-2.  

154. In the fall of 2008 alone, WWWY had 59 affiliates through its affiliate program.  

Eichorst Aff. ¶ 27. 

Response No. 154:  Undisputed. 

155. WWWY has not turned down any request for an affiliate relationship.  Eichorst 

Aff. ¶ 27; Clark Aff. ¶ 17. 

Response No. 155:  Undisputed. 
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156. For a fee ultimately determined by the WIAA, WWWY allows anyone else to 

produce and distribute a “declined event”—a WIAA post-season event to which WWWY holds 

the rights but has declined production.  Eichorst Aff. ¶ 36. 

Response No. 156:  Disputed.  WWWY charges a fee for multi-camera Internet streams 

of $1,500, see Affidavit of John W. Dye, Jan. 22, 2010 (Dkt. #39) Ex. B, which is higher than 

the $1250 the WIAA has approved, Clark Aff., ¶ 15.  Also, 2009-10 Media Guide expressly 

stated that “(a)ll permissions granted, policies enforced and fees required will be at the sole 

discretion of the rights holder.” Nero Decl., Ex. 5 at 17. 

157. WWWY has never rejected a request to produce a declined event.  Eichorst Aff. 

¶ 36. 

Response No. 157:  Undisputed. 

158. Clark and Eichorst worked together to determine the fee for affiliate production of 

a declined event.  Eichorst Aff. ¶ 37; Clark Aff. ¶ 14. 

Response No. 158:  Undisputed. 

159. Eichorst works with seven other state high school athletic associations for 

producing and distributing their high school athletic events, so he was familiar with how 

different states address the fee structure.  Eichorst Aff. ¶ 37. 

Response No. 159:  Undisputed. 

160. Clark is familiar with the policies and practices of other states’ high school 

athletic associations with respect to the production and distribution of games, including what 

they charge for video production or internet streaming.  Clark Aff. ¶ 14. 

Response No. 160:  Undisputed.   
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161. The WIAA decided on a fee structure that requires a person or entity to pay $250 

to live internet stream a game produced with one camera, and $1,250 to live internet stream a 

game produced with multiple cameras.  Eichorst Aff. ¶ 38; Clark Aff. ¶ 15. 

Response No. 161:  Undisputed. 

162. This fee structure was determined based on a number of factors, including the fact 

that the fee was consistent with or lower than the fees charged by other state athletic 

associations.  Eichorst Aff. ¶ 39; Clark Aff. ¶ 16. 

Response No. 162:  Undisputed.  

163. In determining the fee, Clark and Eichorst also looked at the value of the 

production and the resources devoted to the production.  Eichorst Aff. ¶ 39; Clark Aff. ¶ 16. 

Response No. 163:  Undisputed.   

164. In determining the fee, Clark and Eichorst also considered the medium, whether 

internet or TV, and how wide the distribution would be, whether local or world-wide.  Eichorst 

Aff. ¶ 39; Clark Aff. ¶ 16. 

Response No. 164:  Undisputed. 

165. Clark and Eichorst determined that the multi-camera production lends itself to a 

wide internet distribution platform that people are able to see world-wide, whereas a single 

camera local PEG station production is shown only through the television medium for 

distribution to the local community, and is transmitted on a tape-delayed basis and not live.  

Eichorst Aff. ¶ 39; Clark Aff. ¶ 16. 

Response No. 165:  Undisputed. 

166. WWWY has never charged anything other than what the WIAA has determined 

to be the appropriate fee for affiliate production.  Clark Aff. ¶ 17. 
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Response No. 166:  Disputed.  WWWY charges more for multi-camera Internet streams 

than the fee the WIAA has determined is appropriate.  Compare Clark Aff. ¶ 15 ($1250 for 

multi-camera) with Dye Aff., Ex. B ($1500 for multi-camera). 

WWWY’s Video Production Services for the WIAA 

167. As part of the Agreement with the WIAA, WWWY agreed to provide video 

production resources to the WIAA at no cost to the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 167:  Undisputed such production resources are available to the WIAA 

upon request.  Affidavit of Tim Eichorst, Jan. 15, 2010 (Dkt. #55) Ex. C at VI(a) (WWWY 

Contract) (emphasis added). 

168. WWWY films, edits, and makes available on wiaa.tv, the WIAA’s sports 

meetings, such as the WIAA’s seasonal rule interpretation meetings, so that members and the 

public can access such meetings without attending in person.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 168:  Undisputed. 

169. WWWY films, and makes available on wiaa.tv live, the WIAA’s Annual 

Meeting, so that members and the public can access such meetings without attending in person.  

Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 169:  Disputed.  Only the 2009 Annual Meeting is available on wiaa.tv.  

Second Veldran Aff., ¶ 4. 

170. These services also save members time and expense, and allow increased public 

access to WIAA information, thereby promoting the visibility of the WIAA, and supporting the 

marketing and branding of the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 170:  Undisputed. 
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171. WWWY produces an annual video that compiles highlights of all state WIAA 

tournaments throughout the year.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 171:  Undisputed.   

172. WWWY films, edits, and makes available on wiaa.tv, the annual scholar athlete 

award ceremony held in the spring in Wausau, Wisconsin.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 172:  Disputed.  No video from any such award ceremony is available on 

wiaa.tv.  Second Veldran Aff., ¶ 5. 

173. WWWY gives the award winners a DVD copy of the event.  Clark Aff. ¶ 9; 

Eichorst Aff. ¶ 29. 

Response No. 173:  Undisputed.   

174. WWWY films, edits, and makes available on wiaa.tv, the annual WASC Spirit of 

Excellence Award ceremony.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 174:  Disputed.  No video from such award ceremony is available on 

wiaa.tv.  Second Veldran Aff., ¶ 6. 

175. WWWY films interviews of the presenters at the WASC Spirit of Excellence 

Award ceremony, which it includes in the final production of the award ceremony tape.  Clark 

Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 175:  Undisputed.   

176. WWWY helps promote the award ceremony at tournaments by showing the tape 

on the video board at various venues.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 176:  Undisputed.  

177. At venues where the WIAA hosts championship tournaments, WWWY provides 

live game feed to the video board.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 
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Response No. 177:  Undisputed.   

178. Normally, the venue itself charges a large fee to provide live game feed to the 

video board.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 178:  Undisputed. 

179. Instead of hiring someone from the venue to provide feed to the video board, 

WWWY has two to three extra staff members present at the event solely to work on the video 

board feed, all at no cost to the WIAA.  Clark Aff. ¶ 9; Eichorst Aff. ¶ 29. 

Response No. 179:  Undisputed. 

180. WWWY produces highlight segments from other WIAA sponsored sectionals or 

tournaments, and does recaps with video from other WIAA state championship tournaments, that 

WWWY presents and feeds to the video board at WIAA championship tournaments.  Clark Aff. 

¶ 9; Eichorst Aff. ¶ 29. 

Response No. 180:  Undisputed.   

181. WWWY films starting line-ups, introduction videos, and/or team videos that it 

shows on the video board at all tournaments that have video board capability.  Clark Aff. ¶ 9; 

Eichorst Aff. ¶ 29. 

Response No. 181:  Undisputed.   

182. WWWY creates public service announcements that the WIAA and member 

schools can display on video boards at events and that are displayed on wiaa.tv.  Clark Aff. ¶ 9; 

Eichorst Aff. ¶ 29. 

Response No. 182:  Undisputed. 

The wiaa.tv Web Portal 
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183. Since the WIAA first began discussing the role of WWWY in producing and 

distributing WIAA events, Clark realized that internet streaming was an important technological 

development that would need to be addressed with respect to distribution of WIAA events.  

Clark Aff. ¶ 18. 

Response No. 183:  Undisputed. 

184. In fact, in the WIAA’s first Media Policies Reference Guide in 2003, Clark 

addressed internet streaming as a distribution platform.  Clark Aff. ¶ 18. 

Response No. 184:  Undisputed. 

185. Since then, Eichorst and Clark have had regular discussions about internet video 

streaming as a distribution platform.  Clark Aff. ¶ 18; Eichorst Aff. ¶ 20. 

Response No. 185:  Undisputed. 

186. As part of his plan to produce and distribute WIAA events, Eichorst had proposed 

that internet streaming would be one of the distribution platforms.  Clark Aff. ¶ 19. 

Response No. 186:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

187. Eichorst also had proposed that as part of WWWY’s distribution efforts, he would 

create an online property containing the name WIAA for use in marketing and distributing 

WIAA tournament series and championship content.  Clark Aff. ¶ 19. 

Response No. 187:  Disputed as hearsay.  This fact is not supported by admissible 

evidence. 

188. Eichorst proposed the web portal as a key part of the strategy for the branding and 

marketing of the WIAA, that the destination point for WIAA events needed to be branded as part 

of the WIAA  Eichorst Aff. ¶ 20. 
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Response No. 188:  Disputed.  The affiant is not competent to testify that WIAA Internet 

sites “need” to be branded.   

189. Clark agreed that it was important that the WIAA name be associated with the 

video distribution platform, and that the WIAA should be the destination point for its own 

events, but to do this, the WIAA needed a vehicle through which they could launch and stream 

the video of WIAA events.  Clark Aff. ¶ 19. 

Response No. 189:  Undisputed. 

190. Eichorst and Clark considered using the WIAA’s own website, but did not believe 

the server would have sufficient bandwidth capacity to handle the streaming.  Clark Aff. ¶ 19. 

Response No. 190:  Undisputed. 

191. Based on these considerations, Eichorst and Clark created the web portal known 

as “wiaa.tv,” which is located at http://wiaa.tv/.  Clark Aff. ¶ 20; Eichorst Aff. ¶ 20. 

Response No. 191:  Undisputed. 

192. In the Spring of 2007, WWWY started live streaming WIAA athletic events on 

wiaa.tv.  Eichorst Aff. ¶ 20. 

Response No. 192:  Undisputed.  

193. The wiaa.tv web portal contains all live and archived videos of WIAA events for 

all WIAA recognized sports that WWWY produces, and all live and archived videos for WIAA 

meetings that WWWY produces, such as sports meetings (meetings for specific sports such as 

basketball or wrestling), rules meetings, press conferences, and the annual meeting.  Clark Aff. 

¶ 20. 

Response No. 193:  Undisputed. 
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194. The portal contains the WIAA logo and a link to the WIAA website, clearly 

identifying its connection to and cementing its relationship with the WIAA.  Clark Aff. ¶ 20. 

Response No. 194:  Undisputed. 

195. WWWY operates and manages the wiaa.tv web portal for WIAA as part of its 

contractual responsibilities and at no cost to the WIAA.  Clark Aff. ¶ 20. 

Response No. 195:  Undisputed. 

196. The WIAA has control over the content that is placed on wiaa.tv, including what 

is displayed, when, and how, to ensure it supports and is consistent with the mission and purpose 

of the WIAA.  Clark Aff. ¶ 21; Eichorst Aff. ¶ 20. 

Response No. 196:  Undisputed. 

197. The wiaa.tv portal is a video-only site.  Eichorst Aff. ¶ 21. 

Response No. 197:  Undisputed. 

198. There is limited advertising on wiaa.tv.  Clark Aff. ¶ 21; Eichorst Aff. ¶ 21. 

Response No. 198:  Undisputed. 

199. The WIAA has control over the advertising on the website.  Clark Aff. ¶ 21. 

Response No. 199:  Undisputed. 

200. If any video content or advertising was not consistent with the WIAA members’ 

ideals and the mission of the organization, the WIAA would have the ability to restrict its 

display.  Clark Aff. ¶ 21. 

Response No. 200:  Undisputed. 

201. The WIAA has begun a pilot program to use the wiaa.tv portal to the benefit of 

WIAA members by using the portal as a vehicle for member schools to live stream their own 
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video of their own athletic events during the regular season at no charge to them.  Clark Aff. 

¶ 22; Eichorst Aff. ¶ 22. 

Response No. 201:  Undisputed. 

202. As part of the pilot program, to encourage schools to participate and use the 

portal, WWWY is paying pilot schools a minimum of $500 this year to implement the program.  

Clark Aff. ¶ 22. 

Response No. 202:  Undisputed.   

203. The WIAA anticipates the wiaa.tv portal to have great potential for its members.  

Clark Aff. ¶ 22. 

Response No. 203:  Undisputed. 

204. The portal provides member schools with a safe haven to place its video content, 

and member schools do not have to worry about negative advertising or images associated with 

their video content.  Clark Aff. ¶ 22. 

Response No. 204:  Undisputed. 

205. Although no WIAA events were offered on the internet in 2004-05, in 2008-09, 

the wiaa.tv web portal transmitted 82 live WIAA events and 182 on archived stream and DVD 

including events from each of the WIAA 25 sports.  Clark Aff. ¶ 8; Nero Decl. Ex. 20 at 25. 

Response No. 205:  Disputed.  175 games were archive streamed in 2008-09.  Second 

Santa Maria Decl., Ex. A at 7-8 (Interrog. No. 5 and Resp. to Interrog. No. 5). 

206. Of the events offered on wiaa.tv, approximately 134 were under the WWWY 

contract with WIAA, while approximately 48 were Football State Finals, Boys and Girls 

Basketball State Tournament, and Hockey State Finals.  Clark Aff. ¶ 8. 
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Response No. 206:  Undisputed to the extent that the referenced events, numbering 182 

in total, may have been live or archive streamed.  Only 175 games, total, were archived 

streamed.  Second Santa Maria Decl., Ex. A at 7-8 (Interrog. No. 5 and Resp. to Interrog. No. 

5). 

207. WWWY does not make any money from the streaming of WIAA events on 

wiaa.tv.  Eichorst Aff. ¶ 21. 

Response No. 207:  Undisputed.   

208. The expenses that WWWY incurs to operate wiaa.tv are offset by WWWY’s 

distribution contracts.  Eichorst Aff. ¶ 21. 

Response No. 208:  Undisputed. 

The Newspapers’ Violation of the WIAA’s Policies and the WWWY’s Exclusive Rights 
Contract with WWWY 

209. The Post-Crescent, a newspaper published in Appleton, Wisconsin by Gannett 

Company, Inc., transmitted the following WIAA-sponsored tournament games through live 

internet streaming: 

• October 28, 2008, Green Bay Preble High School v. Appleton North 
High School, at Appleton North High School; 

• October 28, 2008, New London High School v. Waupaca High School, 
at Waupaca High School; 

• November 1, 2008, Appleton North High School v. Bay Port High 
School, at Bay Port High School; and 

• November 8, 2008, Appleton North High School v. Stevens Point Area 
High School, at Stevens Point Area High School 

Defendants’ Counterclaim, Dkt. No. 2 ¶ 39. 

Response No. 209:  Undisputed. 
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210. The Post-Crescent internet streams of WIAA-sponsored games were made 

without the consent of WWWY.  Eichorst Aff. ¶ 44. 

Response No. 210:  Undisputed. 

211. In November of 2008, Eichorst contacted The Post-Crescent and requested that 

they remove the unauthorized games from its website, pay the associated rights fee, and provide 

WWWY with the DVD of the game.  Eichorst Aff. ¶ 44. 

Response No. 211:  Disputed.  In November 2008, Eichorst contacted the Green Bay 

Press-Gazette by email regarding that newspaper’s posting of an Internet stream produced by 

The Post-Crescent and made the above-cited requests.  Dye Aff., Ex. B. 

212. The Post-Crescent refused and has not paid the rights fee or provided a DVD to 

WWWY.  Eichorst Aff. ¶ 44. 

Response No. 212:  Undisputed. 

213. Clark did not authorize, on behalf of the WIAA or WWWY, any media 

organization to live stream any WIAA-sponsored tournament without paying the required rights 

fee for such streaming, including the four WIAA-sponsored football tournaments that The Post-

Crescent transmitted by live internet streaming in October and November of 2008.  Clark Aff. 

¶ 31. 

Response No. 213:  Undisputed. 

214. In November of 2008, Gannett newspapers attempted to stream four WIAA 

events, and failed to obtain permission and pay a rights fee.  Eichorst Aff. ¶ 45. 

Response No. 214:  Undisputed. 

The WIAA’s Photography Policy 
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215. From 2001-2003, the WIAA contracted to grant the nonexclusive right to Visual 

Image Photography, Inc. (“VIP”) to sell photos and images of all state tournament finals.  

Chickering Aff. ¶ 32. 

Response No. 215:  Undisputed. 

216. In 2004, the WIAA contracted to grant the exclusive right to VIP to sell photos 

and images of all state tournament finals only.  Chickering Aff. ¶ 32. 

Response No. 216:  Undisputed. 

217. The 2004 contract with VIP was for a 1-year term and expired in 2005.  

Chickering Aff. ¶ 32. 

Response No. 217:  Undisputed. 

218. In 2005, the WIAA contracted to grant the exclusive right to VIP to sell photos 

and images of all state tournaments including quarterfinals and semifinals.  Chickering Aff. ¶ 32. 

Response No. 218:  Undisputed. 

219. The 2005 contract with VIP was for a 3-year term and expired in 2008.  

Chickering Aff. ¶ 32. 

Response No. 219:  Undisputed. 

220. Restrictions on the sale of tournament images helped the WIAA limit those 

images to association with products and advertising consistent with the WIAA’s mission.  

Chickering Aff. ¶ 32. 

Response No. 220:  Undisputed. 

221. In 2007, a controversy arose over the WIAA’s right to limit the Wisconsin 

Newspaper Association’s member newspapers from selling photographs taken at tournament 

games through their website.  Chickering Aff. ¶ 33. 
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Response No. 221:  Undisputed. 

222. The WIAA suspended enforcement of its photography policy for credentialed 

media in the summer of 2007 and Chickering notified the media in about July of 2007 that the 

WIAA would not enforce its photography policy.  Chickering Aff. ¶ 33; Clark Aff. ¶ 23. 

Response No. 222:  Undisputed. 

223. The WIAA did not enforce its photography policy at any time after it was 

suspended.  Chickering Aff. ¶ 33. 

Response No. 223:  Undisputed. 

224. In 2008, the WIAA entered into a contract with VIP for a term of five years, 

under which the only item of “exclusivity” that the WIAA guarantees to VIP is with regard to 

“the sale of any products using images from Covered Events.”  Clark Aff. ¶ 24, Ex. 4. 

Response No. 224:  Disputed as incomplete.  The 2008 contract states that “VIP along 

with the assistance and cooperation of the WIAA, will police the activities of so-called rogue 

photographers who have not secured any concession rights to take State Championship 

photographs for sale to the general public.”  Clark Aff., Ex. 4 at 3.  The fact is disputed only to 

the extent this contract term requires certain photographers to pay rights fees to VIP in 

exchange for the right to take and sell photographs to the public and may constitute an 

additional grant of “exclusivity” to VIP. 

225. Effective with the 2009-2010 Media Policies, the WIAA changed its photography 

policy to be consistent with the July 2007 enforcement suspension and the 2008 VIP contract.  

Clark Aff. ¶ 25; Chickering Aff. ¶ 34. 



 46  

Response No. 225:  Undisputed that under the 2008 VIP contract WNA member 

newspapers are not prohibited from selling photographs taken at WIAA-Sponsored events to 

the public from their websites.   

226. The 2009-2010 policy allows the sale or resale of still photography by WIAA-

credentialed media.  Clark Aff. ¶ 25; Nero Decl. Ex. 5 at 6. 

Response No. 226:  Undisputed. 

227. The 2009-2010 policy prohibits the sale of “any products using images from 

WIAA Tournament Series events” without written permission from the WIAA.  Clark Aff. ¶ 25; 

Nero Decl. Ex. 5 at 6. 

Response No. 227:  Undisputed. 

The WIAA’s Policy Regarding Play-by-Play 

228. The WIAA’s Media Policies Reference Guide addresses simultaneous play-by-

play depictions of tournament events, including via live “blogging” the game.  Clark Aff. ¶ 26; 

Nero Decl. Ex. 5. 

Response No. 228:  Undisputed. 

229. Any media organization that wishes to transmit live play-by-play descriptions of 

tournament action must obtain WIAA consent and pay the approximate [sic] rights fee.  Clark 

Aff. ¶ 26; Nero Dec. Ex. 5 at 12. 

Response No. 229:  Undisputed. 

230. The Media Guide specifies that the media do not have to pay a fee for “live report 

updates” involving information about results or the event without play-by-play description of the 

contest.  Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 14. 
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Response No. 230:  Disputed.  The WIAA requires a $25 fee from media wishing to 

transmit live audio report updates of state finals games.  Nero Decl., Ex. 5 at 17. 

231. The WIAA does prohibit “play-by-play” without payment of the fees, whether 

such play-by-play appears on a blog, website, or otherwise.  Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 

14. 

Response No. 231:  Undisputed. 

232. The WIAA defines play-by-play as live and detailed, spoken or written, regular 

entries of descriptions, or depictions of the sports events as they are happening, or the actual 

action as it occurs, including the continuous sequential detailed description of play, of events, or 

other material such as graphics or video regarding any WIAA tournament game, so that it 

approximates a video or audio transmission that allows the recipient to experience the game as it 

occurs.  Clark Aff. ¶ 26; Nero Decl. Ex. 5 at 11. 

Response No. 232:  Disputed.  The WIAA defines “live or real-time play-by-play” as 

“transmitting a live (while the event/game is in progress from beginning to conclusion) written, 

audio or video description (identifying competitors with descriptions or results of game action) 

of all or a significant number of plays/events occurring sequentially during a game/event.”  

Nero Decl. Ex. 5 at 11 (Terms #3). 

233. Following the 2008 Football State Finals, Clark discovered after the fact that two 

media organizations, Madison.com (Wisconsin State Journal and Capital Times together) and the 

Milwaukee Journal-Sentinel, had engaged in live play-by-play blogging.  Clark Aff. ¶ 27. 

Response No. 233:  Undisputed. 

234. Clark sent both organizations an invoice to pay the appropriate play-by-play fee.  

Clark Aff. ¶ 27. 
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Response No. 234:  Undisputed. 

235. Neither media organization paid the fee.  Clark Aff. ¶ 27. 

Response No. 235:  Undisputed. 

236. The incident with Madison.com and the Milwaukee Journal-Sentinel prompted 

discussions with the media about the blogging policies.  Clark Aff. ¶ 28. 

Response No. 236:  Undisputed that the incidents prompted Clark to discuss blogging 

policies with several individual sports editors.  Clark Aff. ¶ 28.   

237. In early December of 2008, Clark informed several sports editors that the WIAA 

was willing to work with the media to develop an agreement as to what would be permitted on a 

real-time blog from tournament series events.  Clark Aff. ¶ 28. 

Response No. 237:  Undisputed.   

238. The issue of what the WIAA would permit as far as blogging had been discussed 

at the two prior Media Days (an annual meeting that the WIAA hosted with members of the 

media to discuss media policies).  Clark Aff. ¶ 28. 

Response No. 238:  Undisputed.   

239. Clark agreed to drop the invoices for the play-by-play with the expectation that 

the media would reach consensus on the issue and present a policy to Clark.  Clark Aff. ¶ 28. 

Response No. 239:  Undisputed. 

240. In mid and late December of 2008, Clark also discussed with Peter Fox, the 

President of the Wisconsin Newspaper Association, the blogging issue, and that the WIAA was 

willing to discuss a reasonable definition of the threshold for a live depiction of action in blogs.  

Clark Aff. ¶ 29. 
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Response No. 240:  Disputed only to the extent Peter Fox’s title is Executive Director of 

the Wisconsin Newspaper Association. 

241. Clark received no further communication from any editor or media organization 

on the issue of blogging or play-by-play, and they presented no proposal or draft policy to Clark 

to define the parameters of permissible blogging.  Clark Aff. ¶ 30. 

Response No. 241:  Undisputed. 

The Value of the WIAA’s Exclusive Contracts 

242. Eichorst determined that annually, it costs WWWY $508,806 to fulfill WWWY’s 

contractual commitments to the WIAA, which include the following categories:  WIAA state 

tournament event production costs in the field; WIAA state tournament event post-field 

production costs; WIAA channel production; WIAA state tournament venue production; wiaa.tv 

hosting and management; wiaa.tv live streaming; WIAA sports meeting production; and 

production of other WIAA meetings.  Eichorst Aff. ¶ 40. 

Response No. 242:  Undisputed. 

243. The Agreement with WWWY substantially benefits the WIAA and its members 

in multiple ways.  Chickering Aff. ¶¶ 24-27. 

Response No. 243:  Disputed to the extent “substantially benefits” is vague. 

244. One benefit to the WIAA and its members is that the WIAA’s broadcast partners 

pay for the exclusive transmission rights to state tournaments, and that allows the WIAA to 

obtain revenue that it uses to organize and operate its programs and tournaments.  Chickering 

Aff. ¶ 24. 

Response No. 244:  Undisputed. 
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245. Another benefit is that the WIAA keeps all of the revenue from its contract 

partners for its own internal operations, and does not transfer any of that revenue to the State of 

Wisconsin, to any state agency, or to general state funds.  Chickering Aff. ¶ 24. 

Response No. 245:  Undisputed.  

246. The revenue from its contract partners allows the WIAA to expand athletic 

program opportunities for its members for all WIAA-recognized sports, including providing 

revenue for those sports that the WIAA typically subsidizes or for those sports without 

significant public attendance.  Chickering Aff. ¶ 24. 

Response No. 246:  Disputed as incomplete.  Money is fungible and the WIAA’s budget 

is not segregated as this assertion suggests.  The 3.3% of its revenue that comes from the 

WIAA’s contract partners is applied to all tournament expenses, just like the nearly 86% of its 

revenue from tournament admissions. 

247. The Agreement with WWWY also allows the WIAA to expand transmission of 

athletic events that might not otherwise be transmitted due to the level of public interest or 

commercial appeal.  Chickering Aff. ¶ 25. 

Response No. 247:  Disputed as incomplete.  Because of the Agreement, there are some 

sectional and regional games that are not being taped and transmitted that would have been in 

the absence of the Agreement.  See Cardona Decl., Ex. C at 2. 

248. Through the WWWY contract, the WIAA has achieved additional distribution 

and streaming of tournaments that were not transmitted before, including all state tournaments, 

and regional and sectional competitions.  Chickering Aff. ¶ 25. 

Response No. 248:  Undisputed that WWWY is now streaming all state tournament.  See 

also Response No. 247 (some local access channels will stop producing regionals and 
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sectionals).  Disputed that in 2008 all regionals and sectionals are streamed.  See Second 

Veldran Aff., ¶ 14 (2,764 regionals; 677 sectionals in 2008); Clark Aff., ¶ 18 (134 events, 

including finals, done pursuant to WWWY contract). 

249. WWWY provides valuable services to the WIAA that the WIAA does not have to 

pay for, which allows the WIAA to provide cost savings to its member schools, and to return 

money to the schools that host events so that they are not losing money on hosting an event.  

Chickering Aff. ¶ 26. 

Response No. 249:  Disputed.  The citation does not support the fact that the WIAA has 

returned any money to the schools that it would not have otherwise returned because of 

WWWY’s services or that host schools do not lose money on hosting an event. 

250. WWWY’s services have increased the WIAA’s exposure to the public and the 

public’s participation in the WIAA by making available WIAA meetings and events on wiaa.tv 

at no cost to the WIAA.  Chickering Aff. ¶ 26. 

Response No. 250:  Undisputed. 

251. Another benefit of the Agreement with WWWY is that the WIAA can fulfill its 

purpose to promote the broad educational aims of the WIAA’s member schools and to cultivate 

the high ideals of good citizenship and sportsmanship by controlling the association of high 

school sports with inappropriate goods and services (such as gambling, alcohol, tobacco, and 

adult entertainment).  Chickering Aff. ¶ 27. 

Response No. 251:  Disputed.  WIAA controls the association of high school sports with 

inappropriate goods and services (such as gambling, alcohol, tobacco, and adult entertainment) 

through advertising restrictions applied to all credentialed media.  Nero Decl., Ex. 5 at 16. 
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252. Without the revenue from its exclusive contract partners, the WIAA would not be 

able to afford to subsidize all of its recognized sports, thereby depriving its members and their 

student athletes of athletic opportunities.  Chickering Aff. ¶ 35. 

Response No. 252:  Disputed.  This conclusion is speculative and has no factual support.   

253. Without the revenue from its exclusive contract partners, the WIAA would have 

to increase the cost of admission for tournaments, undermining its goal of making the events an 

affordable, family-friendly outing.  Chickering Aff. ¶ 35. 

Response No. 253:  Disputed.  The term “affordable” is vague.  Additionally, there is no 

factual support that the only way WIAA could replace the exclusive contract revenue is by 

raising ticket prices rather than through some other increase, such as raising officials’ fees, or 

by cutting its budget. 

254. Without the revenue from its exclusive contract partners, the WIAA membership 

would also lose control over the message that was associated with their voluntary athletic 

association and its ability to promote the members’ ideals as stated in the organization’s 

constitution.  Chickering Aff. ¶ 35. 

Response No. 254:  Disputed as speculative. 

255. Without the revenue from its exclusive contract partners, the WIAA would not be 

able to provide the cost-effective services to its members that it receives for free from WWWY.  

Chickering Aff. ¶ 35. 

Response No. 255:  Disputed as speculative; neither the WIAA nor WWWY has 

provided even an estimate of what those services cost in the market place. 

256. WWWY could not operate at a profit without the exclusive contract with the 

WIAA, because it only receives revenue from distribution and advertising, not from internet 
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streaming, and its distribution partners and advertisers require exclusive content.  Eichorst Aff. 

¶ 41. 

Response No. 256:  Undisputed, but immaterial.  Whether a private third-party company 

can make a profit without exclusivity is not material to determining whether the Constitution 

permits the WIAA to grant such exclusivity. 

The Reasonableness of the WIAA’s Media Policies 

257. There is a widely recognized distinction between covering a game, which 

virtually any news organization can do, and carrying a complete broadcast or stream of a game, 

which is limited to the appropriate rights holder.  Hoyt Decl. ¶ 56. 

Response No. 257:  Disputed, but immaterial.  The fact is unclear: neither the term 

“covering” nor “carrying” are defined anywhere in the Hoyt Declaration.  Moreover, given the 

lack of definitions, the testimony supporting this assertion lacks the requisite factual support.  

The dispute, however is immaterial.  Whether a state actor may restrict a member of the media 

from either “covering” or “carrying” a game consistent with the requirements of the First and 

Fourteenth Amendments is a question of law independent of any industry custom or practice.  

258. The WIAA has provided space and technology to make reporting on WIAA 

games more convenient for credentialed media.  Hoyt Decl. ¶ 21. 

Response No. 258:  Undisputed. 

259. Under WIAA policies, newspapers have virtually complete access to the WIAA 

athletic events in order to perform their expected journalistic functions, i.e., to fully describe, 

explain, and analyze newsworthy events.  Hoyt Decl. ¶ 60. 
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Response No. 259:  Disputed.  The expected journalistic functions of newspapers today 

include Internet streaming of public events.  Affidavit of Danny L. Flannery, Jan. 21, 2010 

(Dkt. #41) (“Flannery Aff.”), ¶¶ 6-9. 

260. Policies such as that of the WIAA do not hinder media outlets from reporting on 

games, as reporters for print, broadcast, and internet media are free to report on games without 

significant restrictions on their coverage.  Hoyt Decl. ¶ 54. 

Response No. 260:  Disputed.  Internet streaming and play-by-play reporting are 

valuable reporting techniques and technology whose use is prohibited under WIAA policies 

without the WIAA’s prior permission. Dye Aff., ¶¶4-5, 15-16,18-19; Flannery Aff., ¶¶ 15-22; 

Nero Decl., Ex. 5 at 11. 

261. Under the WIAA’s policies, newspapers are able to report on the details and 

outcomes of the games, including sidebars, statistics, and other relevant information, and printing 

in their regular editions and on their websites.  Hoyt Decl. ¶¶ 21, 58. 

Response No. 261:  Disputed.  Newspapers may not report on details of a game 

whenever the WIAA determines those details constitute play-by-play descriptions or are 

reported with more than two minutes of video streamed over the Internet.  Nero Decl., Ex. 5 at 

11, 12.  In addition, the assertion is vague for not defining the “other relevant information” 

which the Plaintiffs assert newspapers may report. 

262. Newspapers may use photographs of the events and have interview access to 

coaches and athletes.  Hoyt Decl. ¶¶ 21, 58; Nero Decl. Ex. 5 at 8-10. 

Response No. 262:  Undisputed. 

263. It is typical for reporters to interview coaches and athletes following games to 

complete game stories and sidebars.  Hoyt Decl. ¶ 55. 
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Response No. 263:  Undisputed. 

264. Reporters are generally permitted to film game action, record relevant statistics 

and other game information via audio recording, and use good, old-fashioned pen to paper in 

publishing and producing stories.  Hoyt Decl. ¶ 55. 

Response No. 264:  Undisputed. 

265. It is common practice for reporters covering athletic events to be restricted to 

specific locations and to have limitations placed on the equipment they can use, for example, on 

the ability to originate a radio broadcast.  Hoyt Decl. ¶ 56. 

Response No. 265:  Undisputed that reporters are restricted to specific locations and 

often subject to other reasonable time, place and manner restrictions, and that a reporter’s 

ability to originate a radio broadcast may be affected by such restrictions.  Whether any 

particular practice constitutes a reasonable time, place and manner restriction is a fact-specific 

question of law.   

266. In addition to these traditional methods of reporting on events, newspapers may 

carry live audio streams of tournament games by paying an additional rights fee of $40-50 to 

WIAA.  Hoyt Decl. ¶¶ 19, 58; Nero Decl. Ex. 5 at 19. 

Response No. 266:  Undisputed that the WIAA’s current policies authorize this reporting 

method; the constitutional of this and other WIAA media policies is a question of law.   

267. Newspapers can use up to two minutes of highlights or other action for reporting 

purposes (and may exceed two minutes with the WIAA’s approval), and can report live from 

tournament venues using live game action as a backdrop for the report so long as there is no 

play-by-play commentary.  Hoyt Decl. ¶¶ 17, 19, 59; Nero Decl. Exs. 3 at 51, 2 at 51, 4 at 12, 5 

at 11-12. 
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Response No. 267:  Disputed as unclear what “reporting purposes” refers to. 

Additionally, more than two minutes of video is permitted under the WIAA’s current media 

policies as “highlights on other regularly scheduled news or sports broadcasts” without WIAA’s 

permission.  Nero Decl., Ex. 5 at 12 (Video #3).  The constitutionality of any of these policies, 

however, is a question of law. 

268. Under the WIAA’s policies, newspapers are not even foreclosed from internet 

streaming of games.  Hoyt Decl. ¶¶ 20, 57; Nero Decl. Ex. 4 at 16. 

Response No. 268:  Disputed. A $250 per-game fee is excessive for some newspapers 

and the permission WWWY requires is also conditioned on surrender of work product.  Dye 

Aff., ¶ 17; Dye Aff., Ex. B. 

269. Newspapers and other credentialed media are able to transmit games if they 

simply pay the required fee to WWWY.  Hoyt. Decl. ¶¶ 20, 57. 

Response No. 269:  Disputed.  WWWY additionally requires the surrender of work 

product.  Dye Aff., Ex. B. 

270. The access the newspapers are provided permits the thorough coverage which the 

newspaper audience expects.  Hoyt Decl. ¶ 58. 

Response No. 270:  Disputed.  The expectation of newspaper audiences today are not 

limited to their print publications but include video coverage of public events by Internet 

streaming.  Flannery Aff., ¶¶ 6-9, 23. 

271. In fact, the WIAA’s restrictions are typical of those placed on the reporting of 

sporting events.  Hoyt Decl. ¶ 55; Decl. of Charles C. Schmidt in Supp. of Mot. of Ariz. 

Interscholastic Ass’n, Inc. for Leave to File Amicus Br. & Supp. Decl., Dkt. No. 28, hereinafter 

“Schmidt Decl.” ¶¶ 7-10. 
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Response No. 271:  Disputed as unclear, but immaterial.  The fact does not identify 

whether the sporting events referred to are sponsored by a state actor. 

272. Such policies are necessary based both on the availability of space and the need to 

control the conduct of the game.  Hoyt Decl. ¶ 56; Schmidt Decl. ¶¶ 26-28. 

Response No. 272:  Disputed as unclear, but immaterial.  The fact does not identify the 

policies which are allegedly necessary because of space needs or the need to control the 

conduct of a game.  This fact is also disputed to the extent it asserts that WIAA’s exclusive 

contract with WWWY and resulting restrictions on Internet streaming by other members of the 

media are necessary because of space considerations.  Most pressboxes at high school sports 

events can accommodate more than one Internet streaming crew and the vast majority of 

tournament events to which WWWY holds the right to produce are not streamed by anyone.  

Christopher Decl., ¶ 20; see Second Veldran Aff., ¶ 14 (total number of 2008 events WWWY 

held rights to number in the thousands); Clark Aff., ¶ 18 (134 total events produced in 2008 

pursuant to WWWY contract). 

273. It is not typical for a reporter to transmit the entirety of a sporting event over the 

internet in the name of reporting.  Hoyt Decl. ¶ 56. 

Response No. 273:  Disputed, but immaterial because First Amendment free speech 

rights and Fourteenth Amendment equal protection rights are independent of whether the use of 

a particular reporting technique or technology is typical. 

274. In virtually all cases, broadcasters and reporters know and respect any exclusive 

rights agreements that are in place for that event.  Hoyt Decl. ¶ 56. 
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Response No. 274:  Disputed, but immaterial.  The factual basis for this conclusion is not 

disclosed in the Hoyt Declaration.  The fact, however, is immaterial because it assumes that 

exclusive rights agreements are lawful, the central legal question before the court.   

275. WIAA’s media policies apply to all commercial television stations and websites 

using video for newscast or webcast purposes.  Hoyt Decl. ¶ 59. 

Response No. 275:  Disputed as unclear.  The WIAA’s media policies apply to all 

credentialed media.  See Nero Decl., Ex. 5 at 1. 

276. WWWY’s interest in exclusivity, and the WIAA’s interest in limiting internet 

transmissions of its games, is comparable to a newspaper’s or wire service’s need to protect its 

product from unapproved use on other websites or publications, or, more directly on point, much 

like Major League Baseball’s interest in prohibiting unauthorized use of the broadcast of its 

game without the advance written consent of Major League Baseball, which has itself entered 

into rights agreements related to that content.  Hoyt Decl. ¶ 48. 

Response No. 276:  Disputed.  This is not a fact, it is a conclusion of law.  The WIAA’s 

interests, as a state actor engaged in educational activities, are distinct, as a matter of law, from 

a private sports league. 

277. It is standard practice in sports organizations, both professional and educational, 

to grant exclusive rights to particular media organizations to increase the value of the rights, and 

thus increase revenue to the organization.  Hoyt Decl. ¶¶ 22-34, 47-48; Schmidt Decl. ¶ 14-16 & 

18. 

Response No. 277:  Disputed, but immaterial.  The supporting declarations do not 

support the assertion that it is a standard practice among educational sports organizations 

generally to grant exclusive media rights.  The practices of professional sports organizations are 
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irrelevant and the fact does not distinguish between college and high school, or between public 

and private, educational sports organizations. 

278. Protecting broadcast rights and awarding them on an exclusive basis is clearly a 

major financial underpinning of college sports.  Hoyt Decl. ¶ 23, Schmidt Decl. ¶¶ 18-20. 

Response No. 278:  Undisputed, but immaterial.  See Response Nos. 276-77. 

279. In 1988, when the University of Wisconsin switched from a non-exclusive radio 

agreement, the University estimated its radio broadcast revenue would triple.  Hoyt Decl. ¶ 26; 

Nero Decl. Ex. 6. 

Response No. 279:  Disputed.  This is not an expert opinion and the fact is not supported 

by admissible evidence.  The exhibit that is the source of this assertion is hearsay.   

280. In fact, the University’s radio broadcast revenue has increased from just under 

$100,000 annually in 1988 under a non-exclusive rights policy to $75,000,0000 over a twelve-

year period under its exclusive agreement with Learfield Communications.  Hoyt Decl. ¶ 26; 

Nero Decl. Exs. 8 and 12. 

Response No. 280:  Disputed.  This is not an expert opinion and the fact is not supported 

by admissible evidence.  The exhibits that are the source of this assertion are hearsay. 

281. In October of 2009, this agreement was amended to include internet streaming of 

University of Wisconsin games.  Hoyt Decl. ¶¶ 29-32; Nero Decl. Ex. 17. 

Response No. 281:  Disputed.  This is not an expert opinion and the fact is not supported 

by admissible evidence.  The exhibit that is the source of this assertion is hearsay. 

282. This increase in revenue is consistent with the experiences of other educational 

institutions—indeed, Learfield alone has rights agreements with over fifty universities and 

conferences.  Hoyt Decl. ¶ 34; Nero Decl. Ex. 13. 
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Response No. 282:  Disputed, but immaterial.  The first half of the assertion – regarding 

the increase in revenue – is not supported by the citation.  The second half of the assertion – 

regarding Learfield’s other alleged agreements – is not supported by admissible evidence.  The 

exhibit that is the source of this assertion is hearsay.  The fact, in any event, is immaterial.  The 

material question is whether the WIAA, as a state actor, may enter into the exclusive contracts 

that are the focus of this dispute, not whether educational institutions might increase their 

revenue by such contracts. 

283. The exclusive licenses used in college sports are comparable to those of the 

WIAA related to internet transmission in that they provide much needed funding.  Hoyt Decl. 

¶¶ 36-42; Clark Aff. ¶¶ 3-10. 

Response No. 283:  Disputed.  The assertion is not supported by the citation. 

284. The value of these rights rests primarily in exclusivity; stations and networks are 

willing to make investments in their coverage in order to enhance the value of their exclusive 

rights payments.  Hoyt Decl. ¶ 40; Schmidt Decl. ¶ 18. 

Response No. 284:  Disputed.  A media company may make investments to increase its 

ability to use Internet reporting techniques and technologies without expecting or demanding 

exclusivity.  Dye Aff., ¶ 20. 

285. Without exclusive contracts, this revenue stream would all but disappear.  Hoyt 

Decl. ¶ 40. 

Response No. 285:  Undisputed, but immaterial.  The material question is whether the 

exclusive contracts at issue are constitutional. 
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286. The contract between the WIAA and WWWY has enhanced public access to 

WIAA events and helps fulfill one of the WIAA’s stated objectives, to promote opportunities for 

member schools’ participation.  Hoyt Decl. ¶ 46; Nero Decl. Ex. 2 at 14. 

Response No. 286:  Disputed as inadmissible.  Professor Hoyt has not disclosed facts to 

support the conclusion that public access has actually been enhanced because of the contract.   

287. The WWWY exclusive license agreement provides expanded exposure for less 

visible sports.  Hoyt Decl. ¶¶ 45-48; Clark Decl. ¶¶ 5-8. 

Response No. 287:  Disputed.  The WWWY exclusive license agreement does not 

require WWWY to produce any events, directly or through an affiliate, Chickering Aff., Ex. D 

at II (WWWY Contract identifying production “goals”), and it is speculative to assert that more 

events are produced because of the agreement than would be produced without it. 

288. Were the contract on a non-exclusive basis, it is unlikely these sports would be 

made available to the non-attending public.  Hoyt Decl. ¶ 47. 

Response No. 288:  Disputed as speculative. 

289. Without the economic protection provided by exclusivity, it is unlikely a rights 

holder would invest in and commit to the equipment and facilities necessary to produce this 

number of tournament events, in particular for those sports that do not normally command 

significant public attention.  Hoyt Decl. ¶¶ 47-48. 

Response No. 289:  Disputed.  A media company may invest in increasing its use of 

Internet streaming without seeking exclusivity, Dye Aff., ¶ 20, and immaterial because without 

exclusivity there is no “rights holder.” 

290. Gannett claims that WIAA events are “designated or limited public forums for the 

purpose of reporting” on WIAA events.  Nero Decl. Ex. 18, Resp to Interrog. No. 9 at 10. 
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Response No. 290:  Undisputed. 

 

Dated this 12th day of February, 2010. 
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Robert J. Dreps 
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1 

INTRODUCTION 

The parties agree, for the most part, on the constitutional principles that govern the 

resolution of their dispute.  They also agree, for the most part, on which facts are material and 

that those facts are undisputed in the summary judgment record.  They sharply disagree, 

however, on the application of those principles to the undisputed facts and, therefore, on which 

side’s declaration of rights should be granted. 

The plaintiffs’ proposed declaration is explicitly modeled on the practices of professional 

sports leagues.  They claim the right to raise revenue by selling the exclusive right to stream 

coverage of high school athletic tournament events over the Internet, even though the WIAA is a 

state actor bound to honor the Constitution’s guarantees of free speech and equal protection.  The 

plaintiffs’ brief cites a litany of cases, in support of their proposed declaration.  Their arguments 

warrant careful consideration, of course, but the court will find the cases actually support the 

defendants’ position that the WIAA’s contract with WWWY violates the First and Fourteenth 

Amendments. 

STATEMENT OF ADDITIONAL, UNDISPUTED FACTS 

The defendants summarize here certain undisputed facts that have not been previously 

drawn to the Court’s attention.  The material facts both parties submitted through proposed 

findings and by stipulation are undisputed, moreover, making the legal issues raised in their 

cross-motions for summary judgment ripe for this Court’s determination.   

Interscholastic Athletics Generally, and WIAA Tournament Events Specifically, are Publicly-
Funded, Educational Events 

Public school districts incur expenses in the following categories to support WIAA-

recognized teams and to participate in, and host, regular season and tournament competitions: 

construction, repair and maintenance of athletic facilities; coach salaries; officials fees; WIAA 
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general dues; entry fees; team equipment; transportation costs and chaperones for students 

traveling to tournament events.  Proposed Findings of Fact in Support of Defs.’ Mot. for Summ. 

J. on Their Counterclaim (Dkt. #33) (“PFOF”), ¶ 91.  These expenses are paid for from the 

school district’s budget or from donations or public fundraising efforts.  Supplemental Proposed 

Findings of Fact in Support of Defs.’ Mot. for Summ. J. on Their Counterclaim (filed herewith) 

(“Supp. PFOF”), ¶ 1.   

Many communities are deeply invested in their local high schools’ athletic programs and 

teams.  Supp. PFOF, ¶ 2.  That support can be seen in communities’ fund raising efforts to 

renovate school athletic facilities, for example; in community opposition to proposed sports 

program reductions; and in attendance at local games or away games involving their local teams.  

Supp. PFOF, ¶ 5.  High school athletics are an integral part of student life and culture for both 

the athletes and their non-participating schoolmates.  Supp. PFOF, ¶ 6.  In recognition of the fact 

that interscholastic athletic events are school events, school districts may excuse both the athletes 

and coaches, and in appropriate circumstances, non-participating schoolmates, from classroom 

attendance so they may attend the competitions.  Supp. PFOF, ¶ 7.  Allowing student fans to 

display support for their classmates and school in athletic competitions provides important 

lessons for those students.  Supp. PFOF, ¶ 8.   

The WIAA treats interscholastic athletics as part of the “total educational process” and 

describes competitions as “events for the entire state to embrace and witness the quality of 

educational experiences provided by school systems throughout the state.”  PFOF, ¶ 88; Supp. 

PFOF, ¶ 4.  Furthermore, it is the WIAA’s position that “[t]he integrity and purpose of 

education-based athletics should not be compromised by outside influences that choose to 

impose their self-interests on interscholastic programs.”  Supp. PFOF, ¶ 10. 
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WIAA’s Revenue from Rights Fees and Exclusive Contracts Represents a Small Part of its 
Annual Income and Budget 

In 2008, WIAA received rights fees and other revenue associated with its exclusive 

broadcast contracts from three sources:  WWWY, Quincy Newspapers, Inc. (“QNI”) and Fox 

Sport Network Wisconsin (“Fox”).  Supp. PFOF, ¶ 11.  The 2008 revenue the WIAA attributes 

to WWWY was of two types:  a $60,000 rights fee and some unspecified portion of an $80,000 

payment from a sponsorship partner.  Supp. PFOF, ¶ 12.  During the 2007-08 academic year, the 

WIAA recorded $6,202,963 in tournament revenue and $7,177,155 in total operating revenue.  

Supp. PFOF, ¶ 13.  The table below compares the percentage of WIAA’s 2007-08 tournament 

revenue and total revenue against all 2008 revenues from the WIAA’s exclusive broadcast 

contract partners (including the entire $80,000 sponsorship payment). 

 Percentage of WIAA’s 2008 
Tournament Revenue  

$6,202,963 

Percentage of WIAA’s 2008 
Total Revenue 

$7,177,155 
WWWY -- $60,000 rights fee 1.0% .8% 

WWWY -- $140,000 total 
payment 

2.3% 2.0% 

All exclusive broadcast 
contract partners combined:  
$235,000 

WWWY -- $140,000 
QNI -- $75,000 
Fox -- $20,000 

3.8% 3.3% 

   
Supp. PFOF, ¶ 15.   

WWWY Produces – Whether Directly or Through an Affiliate – Only a Small Percentage of 
WIAA-Sponsored Tournament Events. 

There were at least 3,585 WIAA-sponsored tournament events during the 2008-09 

academic year covered by the WWWY contract.  Supp. PFOF, ¶ 30.  Of those 3,585 events, 134 

were produced by WWWY or its affiliates under the WWWY contract.  Supp. PFOF, ¶ 31.  
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Thus, only 3.7% of those events covered by the WWWY contract were actually produced.  Supp. 

PFOF, ¶ 32. 

The WIAA is Operating Outside the Written Terms of Some of its Exclusive Contracts 

The WIAA’s contract with WWWY contains a rights-fee payment formula that calls for 

the WIAA to receive 50% of the net revenue, if any, after costs, generated by a WWWY 

tournament production and 20% of the revenue from physical media sales.  PFOF, ¶ 57.  The 

2008 rights fee of $60,000 was not calculated by the above formula.  Supp. PFOF, ¶ 16.  Instead, 

the rights fee was “orally agreed to by WWWY and WIAA prior to the payment” and reportedly 

represents a certain percentage of WWWY’s 2008 distribution revenue.  Supp. PFOF, ¶ 17.   

The WIAA Operates Without Guidelines to Constrain the Exercise of its Discretion in 
Drafting Media Policies or Determining Fees. 

Under the policies currently in effect for video transmissions, the WIAA and WWWY 

have joint discretion to determine “[a]ll permissions granted, polices enforced and fees required.”  

PFOF, ¶ 23.  The plaintiffs have not identified any written guidelines or factors either entity uses 

to determine whether to grant any permission, enforce a policy or determine a fee structure.  

Supp. PFOF, ¶ 18.  The current fee structure in place, $250 for a single camera Internet stream 

and $1250 for a multi-camera Internet stream, was determined without reference to any WIAA 

guidelines.  Supp. PFOF, ¶ 19.  WWWY, the private company that benefits from the imposition 

of such rights fees, participated in determining how much to charge.  Supp. PFOF, ¶ 20.  The 

WIAA has not provided any rationale or justification for requiring media companies to surrender 

a master copy of their work product, and the right to sell that work, to WWWY or for requiring 

them to surrender 80% of the resulting sales revenue, as a condition for permission to stream 

their coverage over the Internet.  Supp. PFOF, ¶ 21.  
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WWWY’s Exclusive Rights Deter Some Public Access Channels From Producing WIAA-
Sponsored Tournament Games the Stations Would Otherwise Produce 

In 2005, WWWY sought to sign affiliate agreements with public access channels.  Supp. 

PFOF, ¶ 22.  According to the President of WWWY, the affiliate program “would allow the PEG 

[public access] channels to continue to do what they were doing, which was filming WIAA 

events and carrying them on their channels.”  Supp. PFOF, ¶ 23.  The Board of Directors of the 

Wisconsin Association of PEG Channels (“WAPC”) unanimously voted in 2005 to not endorse 

WWWY’s proposed affiliate agreement for local access channels.  Supp. PFOF, ¶ 24.  The board 

concluded that the contract was “fundamentally flawed, as it asks publicly-funded facilities to 

use [their] resources for private gain.”  Supp. PFOF, ¶ 25.  A public access channel that does not 

sign the agreement is not permitted to produce any games covered by WWWY’s exclusive rights 

contract.  Supp. PFOF, ¶ 27.  The WAPC Board recognized that opposition to the affiliate 

agreement “means that many public, education, and government access channels will choose not 

to produce” WIAA-sponsored regional and sectional games. 

ARGUMENT 

The defendants have challenged the WIAA’s unequal treatment of media companies who 

seek to stream their coverage of tournament events over the Internet.  They dispute the WIAA’s 

grant to WWWY of exclusivity and unbridled discretion over Internet streaming, and to the 

conditions that the WIAA and WWWY have imposed on that expressive activity.  They also 

challenge the rights fees the WIAA imposes, based on the content and method of tournament 

event coverage, and the system of prior restraints it has established by threatening to revoke or 

deny future credentials to journalists whose speech the WIAA deems “inappropriate.”1 

                                                 
1 The prior restraint, unbridled discretion and rights fees issues are addressed primarily in the briefing on 
Defendants’ Motion for Summary Judgment.  This brief responds to the arguments plaintiffs made in support of 
their exclusive contract and Plaintiffs’ Motion for Summary Judgment. 
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The WIAA and WWWY overstate, however, the extent of the defendants’ challenge to 

their policies and practices.   

 The defendants do not challenge the WIAA’s practice of 
requiring that “legitimate media outlets” obtain credentials for 
access to press boxes, sidelines and other locations at 
tournament venues that are not open to spectators; 

 The defendants do not challenge the WIAA’s relationship with 
WWWY, except for the exclusive rights and unbridled 
discretion aspects of that relationship.  In particular, the 
defendants have no objection to the licensing of the WIAA 
name and logo to WWWY, their joint operation and promotion 
of wiaa.tv as a “destination point” for viewing tournament 
events, nor the affiliate program that WWWY offers to those 
public access cable channels that find WWWY’s conditions for 
covering tournament events acceptable; 

 The defendants do not challenge the WIAA’s right to charge 
media companies access fees, on an equal basis, that are 
intended to recoup its costs for administering the reasonable 
time place and manner restrictions, like the requirement for 
credentials and the prohibition on certain advertising, that the 
WIAA imposes on coverage of tournament events; 

 The defendants do not challenge the WIAA’s right to prohibit 
coverage that associates student athletes or their schools, 
through advertising or otherwise, with tobacco products, 
gambling, alcoholic beverages, mood altering substances or 
lewd subject matter; and 

 The defendants certainly do not dispute the WIAA’s goal of 
increasing coverage of tournament events, including those 
featuring less popular sports.  The defendants believe, instead, 
that granting WWWY exclusive Internet streaming rights 
actually undermines the WIAA’s coverage goals. 

Turning, then, to the central disputed issues in this case -- the WIAA’s grant to WWWY of 

exclusive rights and unbridled discretion over Internet streamlining -- the plaintiffs have found 

no case law to support their position.  Quite the contrary, the cases plaintiffs cite actually support 

the defendants’ proposed declaration that a state actor, like the WIAA, cannot constitutionally 

deny them equal opportunities to attend and report on tournament events using whatever 
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technology and methods they choose.  The First and Fourteenth Amendments simply do not 

allow a state actor to ration and sell the right to report on government-sponsored public events as 

a means of raising revenue. 

I. THE WIAA’S EXCLUSIVE RIGHTS POLICIES ON INTERNET 
STREAMING VIOLATE THE FIRST AMENDMENT. 

The WIAA does not act in a “proprietary capacity,” as that term is used in First 

Amendment jurisprudence, when it regulates media coverage of high school athletic tournament 

events.  See Memo. in Support of Pls.’ Mot. for Summ. J. (Dkt. #50) (“Pls.’ Br.”) at 10-15.  

Defendants concede expressive activity can sometimes be lawfully limited “[w]hen a state actor 

engages in a commercial venture.”  Id. at 10.  But the WIAA is not “engaged in commerce” as 

the line of cases it relies upon require.  Unlike operating a municipal transit system, for example, 

operating a high school athletic tournament is not a “commercial venture.”  Lehman v. City of 

Shaker Heights, 418 U.S. 298, 303 (1974).  Rather, the athletic tournaments the WIAA organizes 

and operates are an integral part of public education in Wisconsin.  See, e.g., Brentwood Acad. v. 

Tennessee Secondary Sch. Ath. Ass’n, 531 U.S. 288, 299 (2001) (“Interscholastic athletics 

obviously play an integral part in the public education of Tennessee, where nearly every public 

high school spends money on competitions among schools.”); see also Supp. PFOF, ¶ 4 (WIAA 

editorial stating that WIAA-sponsored competitions “are events for the entire state to embrace 

and witness the quality educational experiences provided by school systems throughout the 

state.”); PFOF, ¶ 88 (WIAA’s constitution); Supp. PFOF, ¶ 6 (high school athletics are an 

integral part of student life and culture). 

When a state actor does act in a proprietary capacity, moreover, it is not free “to enter 

into and maintain exclusive contracts as would any private actor conducting the same business,” 

as the plaintiffs mistakenly contend.  Pls.’ Br. at 10.  Quite the contrary, “[t]he fact that the 
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government acts as a proprietor does not negate the need to engage in the public forum inquiry” 

to determine the proper level of First Amendment scrutiny over its speech restrictions.  Airline 

Pilots Ass’n, Int’l v. Dep’t of Aviation, 45 F.3d 1144, 1158 (7th Cir. 1995).  Even when acting in 

a proprietary capacity, a state actor can create a designated public forum where speech 

restrictions are subject to strict scrutiny.  See, e.g., Planned Parenthood Ass’n v. Chicago Transit 

Auth., 767 F.2d 1225, 1232-33 (7th Cir. 1985); Entm’t Software Ass’n v. Chicago Transit Auth., 

No. 09-C-4387, 2010 U.S. Dist. LEXIS 1156, at *30 (N.D. Ill Jan. 7, 2010).  The court should 

find that the WIAA has done just that by opening its tournament events for coverage by 

“members of legitimate media outlets.”  Supp. PFOF, ¶ 33. 

The plaintiffs simply misread the proprietary capacity and public forum case law cited in 

their brief.  No court has held that the First Amendment permits a state actor, like the WIAA, to 

“control the transmission of its events and generate revenues . . . [by] enter[ing] into exclusive 

license agreements” with media companies, as professional sports leagues do, no matter what 

type of forum or claimed proprietary capacity is at issue.  Pls.’ Br. at 9.  Licenses awarded in the 

licensor’s unfettered discretion are unconstitutional prior restraints under established law and 

exclusivity violates the universally applicable First Amendment requirement of viewpoint 

neutrality.  See Brief in Support of Defs.’ Mot. for Summ. J. on Their Counterclaim (Dkt. #32) 

(“Defs.’ Br.”) at 9-12, 15-19.  Neither constitutional deficiency is overcome by the governmental 

interests the WIAA has asserted.  Accordingly, the WIAA’s establishment of exclusive licenses 

as a means of generating revenue and controlling speech about government-sponsored, 

newsworthy public events violates the First Amendment.   

A. The Proprietary Capacity Cases Do Not Support Exclusivity. 

The organization of high school athletic tournaments is not a commercial venture under 

Wisconsin law.  If it were, the WIAA would have to pay sales tax on its ticket revenue, like any 
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other promoter who charges admission for athletic events.  See Wis. Stat. § 77.52(2)(a)2 (2007-

08).  The WIAA quite properly is excused from paying sales tax on its tournament ticket revenue 

because interscholastic athletic competition is considered an educational activity.  See Wis. Adm. 

Code § Tax 11.03(2)(a)5 (Sept. 2006), PFOF, ¶ 93.  High school sports teaches sportsmanship, 

teamwork, the value of training and preparation, and school pride to student athletes and their 

classmates.  That is why taxpayers provide funding for the necessary public school facilities, 

coaches and equipment, and why supporters of private schools do the same.  Interscholastic 

athletics is and should remain part of education, not commerce. 

The proprietary capacity cases the plaintiffs rely upon, by contrast, involve either 

commercial enterprises operated by government entities or their purchase of services from 

commercial vendors.  They are easily distinguished.  Indeed, while the line between proprietary 

and governmental functions is not always distinct, see Garcia v. San Antonio Metro. Transit 

Auth., 469 U.S. 528, 543 (1985) (noting the Court’s “inability to give principled content to the 

distinction between ‘governmental’ and ‘proprietary’” as the reason for discarding it after 40 

years as the standard for intergovernmental tax immunity), no court has ever held the operation 

of high school athletic tournaments, or any other school-sanctioned extracurricular activity, is a 

proprietary rather than a governmental function.   

1. The plaintiffs misconstrue the case law. 

The plaintiffs heavily rely on D’Amario v. Providence Civic Center Auth., 639 F. Supp. 

1538, 1544 (D.R.I. 1986), aff’d 815 F.2d 692 (1st Cir. 1987), citing and quoting it for the 

proposition that “a state actor exercising proprietary powers ‘shares the same freedoms as, and is 
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subject to no greater limitations than, a private firm conducting the selfsame business.’”2  Pls.’ 

Br. at 10.  The plaintiffs reason that, because the Providence Civic Center did not violate the 

First Amendment by enforcing a private concert promoter’s “no camera” rule, the WIAA 

“should be able to exercise the same discretion as a private association operating an athletic 

event and selecting its own broadcast options.”  Id.  The argument misreads the case.   

The Providence Civic Center Authority did not impose the ban on cameras at issue in 

D’Amario; it simply agreed to enforce the promoter’s ban.  See D’Amario, 629 F. Supp. at 1543.  

The district court ruled this did not violate the First Amendment because the authority was acting 

as a proprietor that simply acquiesced “in the performer’s ‘no camera’ request” when it leased 

the municipal auditorium for a rock concert.  Id. at 1543.  The case does not stand for the 

proposition that a state actor is free to impose speech restrictions on public events, much less on 

government-sponsored public events.  That is precisely the power the WIAA claims.  It acts not 

as the proprietor of a venue where private athletic tournament events are held, but as a promoter 

who organizes tournaments primarily for public school athletes and teams, and has imposed on 

them a system of prior restraint and discriminatory media access.   

The plaintiffs repeat this error in their description of the facts and holding in Post 

Newsweek Stations-Connecticut, Inc. v. Travelers Ins. Co., 510 F. Supp. 81 (D. Conn. 1981).  

They mistakenly describe the case as holding “that the City of Hartford acted in its proprietary 

capacity, not its governmental capacity, when it awarded ABC the exclusive right to provide the 

television broadcast of the World Figure Skating Championships.”  Pls.’ Br. at 11.  This is 

incorrect.  It was, in fact, the promoter of the event, the International Skating Union, not the city, 

that entered into the exclusive television rights contract.  510 F. Supp. at 83.  The City of 
                                                 
2 The district court’s generalization is not a correct statement of the law.  “The Government, even when acting in its 
proprietary capacity, does not enjoy absolute freedom from First Amendment constraints, as does a private 
business. . . .”  United States v. Kokinda, 497 U.S. 720, 725 (1990).   
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Hartford, like the Providence Civic Center Authority in D’Amario, simply agreed to enforce the 

restriction the promoter required as a condition of leasing the municipal auditorium for the 

private skating competition.  Id. at 84-86.  Neither D’Amario nor Post-Newsweek involved a 

state actor that imposed speech restrictions, while acting as a promoter, as the WIAA does here.  

The cases lend no support to their position, yet plaintiffs rely upon them throughout their brief.3   

D’Amario and Post Newsweek recognize that a state actor’s role as auditorium owner 

does not warrant extending constitutional requirements to what are otherwise private events.  The 

promoters in both cases were private businesses that enjoy “absolute freedom from First 

Amendment constraints . . . .”  Kokinda, 497 U.S. at 725.  If the Providence Civic Center could 

not agree to enforce a no-camera rule when performers insisted, concert promoters would use 

private venues.  See D’Amario, 639 F. Supp. at 1543-44.  If the International Skating Union 

could not sell the exclusive right to televise its championship event from the Hartford Civic 

Center Coliseum, it would lease a private facility from which it could.  Post Newsweek, 510 F. 

Supp. at 84-85.  Neither court endorsed the WIAA’s position that the First Amendment allows a 

state actor to sell exclusive rights to report on newsworthy, government-sponsored events that 

are staged on public property and opened generally to public admission. 

The plaintiffs also misplace their reliance on KTSP-Taft Television & Radio Co. v. 

Arizona State Lottery Comm’n, 646 F. Supp. 300 (D. Ariz. 1986); see Pls.’ Br. at 11-12.  The 

plaintiffs correctly note that the district court recognized and affirmed Arizona’s commercial 

interest and proprietary capacity in rejecting a First Amendment challenge to the state’s contract 

to televise its weekly lottery drawing.  Id.  The plaintiffs fail to note, however, that the 

                                                 
3 D’Amario and Post Newsweek are cited so frequently throughout the plaintiffs’ brief, that they use “passim” rather 
than page designations for both in their table of authorities. 
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challenged contract was not exclusive -- the same terms were available to any television 

broadcaster. 

The consideration which the Commission offers broadcasters is not 
an exclusive contract but that anyone wishing to broadcast the 
drawing must provide the Commission with equal services and 
benefits.  In effect, anyone who commits to providing to the 
Commission a weekly broadcast at a definite time, as well as 
advertising services, will be in no worse a commercial position 
than their broadcast competitors. 

646 F. Supp. at 310.4  Contrary to the plaintiffs’ argument here, KTSP-Taft does not address or 

support the use of exclusive rights contracts by a state actor to generate revenue from media 

coverage of government-sponsored events. 

Nor do the public transportation cases the plaintiffs cite support their use of exclusive 

license agreements to raise revenue.  See Pls.’ Br. at 10-15; citing Lehman, 418 U.S. at 303 

(addressing advertising on public transit system); Gannett Satellite Info. Network v. Metro. 

Transp. Auth., 745 F.2d 767, 774 (2d Cir. 1984) (newsracks at train stations); Atlanta Journal & 

Constitution v. Atlanta Dep’t of Aviation, 322 F.3d 1298, 1309 (11th Cir. 2003) (newsracks at 

airport).  The courts did recognize in each case, as the plaintiffs note, that the government has 

greater freedom to restrict speech on public property when acting in its proprietary capacity.  But 

none of the cases involved the grant of an exclusive franchise over expressive activity on public 

property, much less over speech at and about a newsworthy, government-sponsored public event, 

as the WIAA has granted to WWWY.   

Lehman upheld a rule the city had enforced on all advertisers for 26 years, which 

prohibited “any political or public issue advertising on” Shaker Heights buses.  418 U.S. at 300-

                                                 
4 The plaintiff in KTSP-Taft unsuccessfully claimed a First Amendment right to broadcast only those lottery 
drawings it chose, presumably when the stakes were highest, which the court ruled would undermine the state’s 
interest in obtaining “a guaranteed weekly showing of the drawing at a specific time and place . . . .”  646 F. Supp. at 
312.  The WIAA’s exclusive contract with WWWY does not “guarantee” any coverage of tournament events.  
PFOF, ¶ 56. 
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01.  The city did not raise revenue by granting anyone exclusive rights over this method or type 

of communication, however, as the WIAA has done with WWWY.  Gannett Satellite upheld 

newsrack fees in train stations as reasonable time, place and manner restrictions because, unlike 

the WIAA’s media policies and fees, they were equally applied.  745 F.2d at 773 (“There is no 

question that fees are content-neutral; they are imposed upon any newspaper desiring to install 

newsracks in the public areas of MTA stations.”).  Likewise, in Atlanta Journal & Constitution, 

the court addressed regulations the city applied equally to all publishers “for the privilege of 

selling their papers through the Airport’s newsracks.”  322 F.3d at 1307.  Like the others 

plaintiffs cite, these cases presented no question of exclusivity or favored treatment for select 

media companies in covering government-sponsored events.   

Finally, the government contract cases the plaintiffs rely upon do not support their 

exclusive coverage-rights agreement.  Pls.’ Br. at 11.  American Yearbook Co v. Askew, 339 F. 

Supp. 719 (M.D. Fla. 1972) is a straightforward procurement case that addressed no First 

Amendment issue whatsoever.  In Foto USA v. Bd. of Regents, 141 F.3d 1032, 1034 (11th Cir. 

1998), the defendant granted an exclusive contract for commercial photography at university 

graduation ceremonies through an open bidding process that the plaintiff chose not to enter.  

Unlike the WIAA’s tournaments, moreover, the graduation ceremonies were not opened 

generally to the public.  Rather, the ceremonies “are by invitation only, and are generally 

attended by the families and friends of the graduates.”  141 F.3d at 1034. 

The commercial photographer in Foto USA was not granted the exclusive right to report 

on the event.  The photographer was retained to take pictures of the graduates receiving their 

diplomas for later sale to them and their families, a service the Board of Regents wanted to 

ensure was available to them.  Id. at 1036.  This was purely commercial activity, in stark contrast 
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to the WIAA’s media policies which admit and encourage journalists generally to report on 

newsworthy, tournament events while denying them equal rights to do so.  Neither Foto USA, 

nor any other case the plaintiffs cite, holds that a state actor can lawfully sell exclusive rights to 

report on newsworthy, government-sponsored events that are opened generally to the public.5 

2. The WIAA does not act in a proprietary capacity. 

The proprietary capacity cases the plaintiffs principally rely upon differ fundamentally 

from this case because each involved the government engaging in commerce.  The Supreme 

Court’s First Amendment analysis in Lehman depended upon its determination that public transit 

is a “commercial venture.”  418 U.S. at 303.  The court in Gannett Satellite emphasized that 

“[b]efore state acquisition, the MTA lines were privately operated commercial ventures.  Their 

acquisition by the state does not change their essentially commercial nature.”  745 F.2d at 775.  

The municipal auditoriums at issue in D’Amario, 639 F. Supp. at 1540 n.3, 1543, and Post 

Newsweek, 510 F. Supp. at 85, also are commercial ventures that compete with private venues to 

host events for profit.  And the sole purpose of a state lottery, of course, is “to produce the 

maximum amount of net revenue for the state.”  KTSP-Taft, 646 F. Supp. at 303 (statutory 

citation omitted).  The speech restrictions the courts upheld in each of these cases against First 

Amendment challenge were incident to governmental commercial activities.   

This case, by contrast, involves speech restrictions at high school athletic tournaments, 

which are educational, not commercial, activities.  The WIAA acknowledges and promotes this 

undisputed fact in its own statement of purpose: 

                                                 
5 The state court cases plaintiffs cite add nothing to their argument because none of them addressed whether or not 
the First Amendment permits a state actor to raise revenue by granting exclusive coverage rights to favored media 
companies.  Pls.’ Br. at 14-15.  The decision in Oklahoma Sports Props. v. Independent Sch. Dist #11., 957 P.2d 
137, 139 (Okla. Civ. App. 1998) contains a single paragraph lacking any analysis on the constitutionality of non-
exclusive license fees charged to radio broadcasters.  The other cases decided no federal constitutional issues at all.  
See Southwestern Broad. Co. v. Oil Center Broad. Co., 210 S.W.2d 230 (Tex. App. 1947); Colorado High Sch. 
Activities Ass’n v. Uncompahgre Broad. Co., 300 P.2d 968 (Colo. 1956). 
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Article II - Purpose 

Section I -- The purpose of this Association is threefold: 

A. To organize, develop, direct, and control an interscholastic 
athletic program which will promote the ideals of its 
membership and opportunities for member schools’ 
participation. 

B. To emphasize interscholastic athletics as a partner with 
other school activities in the total educational process, and 
formulate and maintain policies which will cultivate high 
ideals of good citizenship and sportsmanship. 

C. To promote uniformity of standards in interscholastic 
athletic competition, and prevent exploitation by special 
interest groups of the school program and the individual’s 
ability. 

Supp. PFOF, ¶ 35.  High school sports are not part of a commercial venture, unlike the 

advertising space on public transit vehicles at issue in Lehman or the train stations in Gannett 

Satellite.  Rather, like all “other school activities,” interscholastic athletic tournaments are part of 

“the total educational process” that our state provides for its children.  Id. 

Wisconsin’s sales tax law confirms this fundamental distinction between private athletic 

events, admissions to which are subject to sales tax under Wis. Stat. § 77.52(2)(a)2., and school 

athletic events, admissions to which are not taxable.  See Wis. Adm. Code § Tax 11.03(2)(a)5., 

which exempts from state sales tax: 

Admissions to school activities such as athletic events, art and 
science fairs, concerts, dances, films or other exhibits, lectures and 
school plays, if the event is sponsored by the school, the school has 
control over purchases and expenditures and the net proceeds are 
used for educational, religious or charitable purposes. 

Significantly, the WIAA claims this exemption for the tournament ticket revenue -- nearly 86% 

of its budget -- that principally funds its operations.  See PFOF, ¶ 93; Supp. PFOF, ¶¶ 13-14.  If 
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the WIAA were “engaged in commerce” in organizing and presenting these tournaments, by 

contrast, state law would require it to pay sales tax on that revenue.  Lehman, 418 U.S. at 303. 

It is noteworthy that the plaintiffs nowhere contend that interscholastic athletic 

tournaments are part of a “commercial venture,” as required to claim proprietary capacity status 

under the First Amendment.  Id.  They cannot.  Having persuaded taxpayers that 

“[i]nterscholastic athletics . . . play an integral part in . . . public education,” Brentwood Acad., 

531 U.S. at 299, high school athletic associations and their members cannot now claim that the 

state tournaments they organize and sponsor are actually commercial ventures.  And because its 

tournaments are not commercial ventures, the WIAA does not act in a proprietary capacity under 

the First Amendment case law it invokes. 

B. The WIAA has Created a Designated Public Forum for Media 
Coverage of Tournament Events. 

The parties agree on the First Amendment public forum analysis to be applied in this 

case, except for the nomenclature and the outcome.  The defendants discuss three types of 

forums—traditional, designated and non-public forums.  See Defs.’ Br. at 23-24.  The plaintiffs 

add a fourth category, called a limited public forum, in which the government creates but 

reserves the forum for speech by “certain groups or for the discussion of certain topics.”  Pls.’ 

Br. at 17 (citation omitted).6  This case presents what the plaintiffs call a limited public forum, 

which the defendants include in the designated public forum category, because the WIAA has 

opened tournament venues to journalists generally for coverage of the events. 

                                                 
6 The Seventh Circuit has noted that the public “forum nomenclature is not without confusion,” since the Supreme 
Court has not consistently used the phrase “limited public” forum.  Christian Legal Soc’y v. Walker, 453 F.3d 853, 
865 n.2 (7th Cir. 2006); see also, Gilles v. Blanchard, 477 F.3d 466, 474 (7th Cir. 2007) (“[w]e doubt the utility of 
multiplying categories in this fashion . . . .”).  The defendants have followed the Seventh Circuit’s practice of using 
three categories in their public forum analysis. 
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The WIAA denies creating a public forum for journalists to report on tournament events, 

but its reasoning is faulty.  Pls.’ Br. at 18-23.  First, the plaintiffs contend that “[s]porting 

activities are ‘conduct-oriented activity’ and ‘not entitled to the same First Amendment 

protection which other more ‘communicative’ forms of entertainment have been afforded, such 

as jazz concerts and nude dancing.’”  Id. at 18-19, quoting Top Rank, Inc. v. Fla. State Boxing 

Comm’n, 837 So. 2d 496, 501 (Fl. Dist. Ct. App. 2003).  Yet again, the plaintiffs misread the 

case law they cite.  The plaintiff in Top Rank was a promoter “that arranged live professional 

boxing events,” and claimed that a five percent tax on its receipts violated the First Amendment.  

837 So. 2d at 498.  The court disagreed that the boxing promoter was engaged in expressive 

activity: 

We determine that a boxing match does not constitute either pure 
or symbolic speech and decline to extend First Amendment 
protection to the promoters of a boxing match.   

Id.  Contrary to the plaintiff’s argument, the case does not hold that journalists reporting on a 

boxing match, or on any other athletic endeavor, are not protected by the First Amendment. 

The plaintiffs cannot seriously contend that the First Amendment does not protect 

reporting on athletic events, regardless of the method of communication.  The court in Top Rank 

even set forth the proper test, which the plaintiffs simply ignore: 

The supreme court in Texas v. Johnson, 491 U.S. 397, 404, 
. . . (1989), stated that “[i]n deciding whether particular conduct 
possesses sufficient communicative elements to bring the First 
Amendment into play,” a court has to ask whether “[a]n attempt to 
convey a particularized message was present, [and whether] the 
likelihood was great that the message would be understood by 
those who viewed it.” 

Id. at 500.  Reporters and announcers would be fired if their coverage of athletic events lacked 

“sufficient communicative elements . . . to convey a particularized message . . . [that] would be 

understood by those who [read, heard or] viewed it.”  Id.  The argument is silly—the speakers 
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whose rights are at issue in this case are journalists, not athletes or promoters.  That boxing, 

roller skating, wrestling or playing football are not activities entitled to First Amendment 

protection is simply irrelevant here.7 

Next, the plaintiffs cite a series of cases for the proposition that “in the context of 

sporting events, . . . a sporting arena or stadium is simply not a public forum.”  Pls.’ Br. at 19.  

Again, the cases are irrelevant because the defendants do not contend that WIAA tournament 

venues are traditional public forums.  That the New Jersey Meadowlands or the Metrodome in 

Minneapolis are not places “of public assembly intended for the communication of ideas or for 

the exchange of different points of view” has no bearing on this case.  Id., quoting Hubbard 

Broad. Inc. v. Metro. Sports Facility Comm’n, 797 F. 2d 552, 555 (8th Cir. 1986).  The 

defendants do not contend the WIAA established a forum for public assembly or the exchange of 

ideas in general.  They seek equal access to the designated forum the WIAA long ago established 

for reporting on its tournament events, and to extend that right to the relatively new reporting 

method of Internet streaming.  The plaintiffs’ cases do not address that issue. 

In addition to the Meadowlands and Metrodome cases, the plaintiffs rely on Hippopress, 

LLC v. SMG, 837 A.2d 347 (N.H. 2003), in which no constitutional issues were decided because 

the court found no state action, and Hone v. Cortland City Sch. Dist., 985 F. Supp. 262, 266 

(N.D. N.Y. 1997), which held that “a public secondary school can preclude a male sports 

reporter from school grounds . . . [because] the reporter has made repeated attempts to initiate 

unwanted personal contacts with female school employees.”  Pls.’ Br., p. 20.  Neither case 

applies here.  Nor does Calash v. Bridgeport, 788 F.2d 80, 84 (2d Cir. 1986), which held that a 

                                                 
7 See, Pls.’ Br. at 19, citing Top Rank, 837 So. 2d at 498 (boxing is not speech); Sunset Amusement Co. v. Bd. of 
Police Comm’rs, 496 P. 2d 840, 845-46 (Cal. 1972) (roller skating is not speech); Murdock v. Jacksonville, 361 F. 
Supp. 1083, 1096 (M.D. Fla. 1973) (wrestling is not speech); Justice v. Nat’l Collegiate Athletic Ass’n, 577 F. Supp. 
356, 374 (D. Ariz. 1983) (playing football is not speech). 
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for-profit concert promoter could lawfully be denied access to a municipal stadium that the city 

had “consistently designated . . . for use only by civic, charitable and non-profit speakers.”  Id.  

Unlike the defendants in this case, who are denied access to tournament venues on equal terms 

with WWWY, the concert promoter in Calash was not within the class of speakers for which the 

forum was designated. 

The defendants do not deny that “the facilities and venues that WIAA leases for its 

tournaments are designed and used for sporting events.”  Pls.’ Br., p. 20.  But the venues also are 

used, and sometimes designed, in part, to enable journalists to report the events to a wider 

audience.  Indeed, if the venues were not intended for that use, the WIAA would not need media 

policies.  That is the designated public forum at issue, which the plaintiffs simply fail to 

acknowledge or address. 

Indeed, the plaintiffs’ avoidance of the issues presented at times seems deliberate.8  They 

know that the defendants do not contend that “by allowing the public and media entry to the 

game, the WIAA has . . . open[ed] sporting events for a wide variety of expressive conduct.”  Id. 

at 22.  The defendants seek access on equal terms to cover tournament events by Internet 

streaming, not to do anything that “would be incompatible with the purpose of the event—the 

game.”  Id. at 23.  Accordingly, the plaintiffs’ reliance on Hotel Employees & Rest. Employees 

Union v. City of New York Dept. of Parks and Rec., 311 F.2d 534 (2d Cir. 2002) also is 

misplaced.  Id.  The court found it unnecessary in that case to decide the issue presented here -- 

whether a limited or designated public forum has been created -- because the plaintiff “Union’s 

                                                 
8 Another example of the plaintiffs’ deliberate avoidance of the issues is their argument that a public right of access 
to a government-sponsored event “does not necessarily include the right to videotape such events.”  Pls.’ Br. at 22; 
see also id. at 32-33.  The point is unremarkable when applied to events where cameras are prohibited, as in the 
cases plaintiffs cite.  See Rice v. Kempker, 374 F.3d 675 (8th Cir. 2004) (execution chamber); Whiteland Woods, 
L.P. v. Township of W. Whiteland, 193 F.3d 177 (3d Cir. 1999) (town meeting); United States v. Kerley, 753 F.2d 
617 (7th Cir. 1985) (federal court proceedings).  The cases are irrelevant here because the WIAA does not prohibit 
cameras, or Internet streaming, at its tournament events.  
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proposed activities fall outside the class of expressive uses for which the [Lincoln Center] Plaza 

has been opened.”  Id. at 553.  The defendants’ proposed activities here, by contrast, fall 

precisely within the class of expressive uses for which the WIAA has opened all of its 

tournament venues. 

C. The First Amendment Does not Allow the WIAA to Dictate the 
Defendants’ Reporting Methods. 

The plaintiffs try to justify their exclusive rights contract on the ground that, even if “the 

WIAA has created a type of limited public forum, the WIAA’s policies remain constitutional 

because the WIAA can limit speech within that forum to particular types of expression.”  Pls.’ 

Br. at 23.  This is a correct statement of the law only if, by “types of expression,” the plaintiffs 

mean that a designated public forum can be limited to “the discussion of certain subjects.”  

Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 802 (1985).  But that is not what 

the WIAA has done. 

The WIAA does not prohibit the type of expression in which the defendants seek to 

engage at tournament venues.  Quite the contrary, the WIAA expressly permits Internet 

streaming of tournament events.  The constitutional problem it has created for itself, however, is 

that it has granted to WWWY the exclusive right to use that reporting method and the unbridled 

discretion to authorize others to do the same on whatever terms WWWY may choose.  The 

WIAA’s policy of discriminatory media access and coverage rights violates the First 

Amendment. 

The WIAA has created a classic designated public forum by providing general access to a 

class of speakers, “legitimate news gathering media representatives,” for the purpose of 

“covering and reporting from WIAA-sponsored tournaments.”  PFOF, ¶ 87; see Defs.’ Br. at 23-

26.  The WIAA nowhere contends that it can satisfy the compelling government interest and 
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least restrictive means requirements of strict scrutiny that apply in a traditional or designated 

public forum.9  Id. (Defs.’ Br.)  In fact, the WIAA cannot even satisfy the lower First 

Amendment standard for non-public forums because, quite obviously given the WWWY 

contract, Internet streaming is perfectly compatible with the intended purpose of WIAA 

tournament venues.  See, Id. at 26-32.  

The plaintiffs instead contend that the Constitution allows the WIAA to limit newspapers  

to performing only what the WIAA considers “their expected journalistic functions, i.e., to fully 

describe, explain, and analyze newsworthy events.”  Pls.’ Br. at 24.  That the plaintiffs cite no 

authority for this startling assertion is not surprising, since the First Amendment prohibits 

governmental “intrusion into the function of [newspaper] editors.”  Miami Herald Pub. Co. v. 

Tornillo, 418 U.S. 241, 258 (1974).  Having opened the venues to Internet streaming, the WIAA 

cannot constitutionally intrude into a newspaper’s editorial decision to use that method to cover 

tournament events, nor require them to seek WWWY’s permission to do so.   

The plaintiffs’ argument rests solely on the opinion of its expert, University of Wisconsin 

professor emeritus James L. Hoyt, Ph.D., that “there is a widely recognized distinction between 

covering a game, which virtually any news organization can do, and carrying a complete 

broadcast or stream of a game, which is limited to the appropriate rights holder.”  Pls.’ Br. at 24 

(emphasis by plaintiffs).  Dr. Hoyt does not claim this distinction is widely recognized in First 

Amendment law, however, a subject in which he claims no expertise.  Supp. PFOF, ¶ 36.  It is 

not.  Instead, the plaintiffs and Dr. Hoyt base this distinction on the “standard practice in sports 

organizations, both professional and educational, to grant exclusive rights to particular media 

organizations to increase the value of the rights, and thus revenue to the organization.”  Pls.’ Br. 

                                                 
9 The plaintiffs do attempt to justify their exclusive rights contract as a time, place and manner restriction, however, 
which defendants address in Section I.D. below. 
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at 27.  But the standard practices of professional and college sports organizations are irrelevant to 

the constitutional issues presented here.   

Professional sports organizations are private businesses whose access policies need not 

satisfy the Constitution.  Kokinda, 497 U.S. at 725.  Likewise, the WIAA’s collegiate 

counterpart, the National Collegiate Athletic Association, is not a state actor so its policies need 

not satisfy the Constitution.  Nat’l Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179, 193-200 

(1988).  The WIAA, by contrast, is a state actor bound to honor and enforce “[t]he Constitution . 

. . [which] assure[s] the public and the press equal access once government has opened its 

doors.”  Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978) (Stewart, J., concurring).  Accordingly, 

the WIAA is not free to emulate the media-access policies of collegiate and professional sports 

organizations, as Dr. Hoyt suggests. 

D. Exclusivity Cannot Be Justified As A Time, Place Or Manner 
Restriction. 

Finally, the plaintiffs attempt to justify their exclusive streaming-rights contract as a 

reasonable time, place and manner restriction, which the First Amendment permits even in a 

traditional or designated public forum.  Pls.’ Br. at 25-33.  They address the three required 

elements of a valid time, place and manner restriction, but ignore the most fundamental 

requirement of all -- that the restriction apply “evenhandedly to all” similarly situated speakers.  

Heffron v. Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 649 (1981). 

The case most frequently cited for its time, place and manner analysis is Ward v. Rock 

Against Racism, 491 U.S. 781 (1989).  See Pls.’ Br. at 25; Defs.’ Br. at 25.  Ward involved a 

dispute between a concert sponsor and New York City over noise complaints from neighbors and 

other park users about the sponsor’s annual events in Central Park.  491 U.S. at 784.  The dispute 
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ultimately led the city “to develop comprehensive New York City Parks Department Use 

Guidelines for the Naumberg Bandshell” that govern all users of this park venue.  Id. at 785-87. 

[T]he city concluded that the most effective way to achieve 
adequate but not excessive sound amplification would be for the 
city to furnish high quality sound equipment and retain an 
independent, experienced sound technician for all performances at 
the bandshell.  After an extensive search the city hired a private 
sound company capable of meeting the needs of all the varied 
users of the bandshell.   

Id. at 787 (emphasis added).  Like any valid, time, place or manner restriction, New York City’s 

regulation applied equally to all speakers who use the venue, not just the group who caused the 

complaints.  The WIAA’s policies fail this threshold requirement.   

Exclusive media-rights policies like the WIAA has established cannot qualify as time, 

place or manner restrictions because they do not regulate the time, place or manner of the 

coverage.  The WIAA’s policies do not attempt to control when, where or how its tournament 

events are streamed over the Internet, they control who can do so -- only WWWY or its 

licensees.  It is no surprise that the plaintiffs cite no cases upholding exclusive media-rights 

policies as time, place or manner restrictions. 

Exclusivity is inconsistent with the fundamental First Amendment requirement of 

viewpoint neutrality.  See Defs.’ Br. at 29-32.  There is no assurance, based on the undisputed 

facts in this case, for example, that the WIAA did not award WWWY a ten-year franchise over 

video transmissions because of its viewpoint.  The WIAA has identified no neutral standards for 

that selection and no other media company received notice or an opportunity to bid on the 

contract.  Nor could there ever be any assurance that WWWY does not self-censor its coverage 

to please the WIAA, which makes no secret of its disdain for “inappropriate” coverage of its 

events, to maintain their symbiotic relationship.  Supp. PFOF, ¶ 34.  Policies that invite self-

censorship are subject to facial challenge under the First Amendment precisely because they 
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permit this undetectable abuse of government power.  See Lakewood v. Plain Dealer Pub. Co., 

486 U.S. 750, 757 (1988). 

In addition to these insurmountable barriers to their time, place and manner argument, 

moreover, the WIAA’s exclusive streaming-rights policy does not satisfy any of the doctrine’s 

three essential requirements: 

[E]ven in a public forum the government may impose reasonable 
restrictions on the time, place, or manner of protected speech, 
provided the restrictions “are justified without reference to the 
content of the regulated speech, that they are narrowly tailored to 
serve a significant governmental interest, and that they leave open 
ample alternative channels for communication of the information. 

Ward, 491 U.S. at 791, quoting Clark v. Community for Creative Non-Violence, 468 U.S. 288, 

293 (1984).   

1. The WIAA’s restrictions on Internet streaming cannot be 
justified without reference to the content of the regulated 
speech. 

Several of the WIAA’s media policies are plainly content-based.  For example, the 

prohibition on “inappropriate” coverage and the rights fees charged for play-by-play coverage 

are expressly based on content.  They cannot be “justified without reference to the content of the 

regulated speech.”  Ward, 491 U.S. at 791.   

The WIAA’s policies intended to enforce WWWY’s exclusive video-transmission rights 

also fail this standard.  Indeed, the WIAA cannot credibly contend that its policy of limiting 

newspapers to what the WIAA considers their “expected journalistic functions,” Pls.’ Br. at 24, 

32, can be justified without reference to content.  The entire premise of the WIAA’s exclusive-

rights policies is to increase “revenue to the organization” by restricting the content of all media 

coverage of tournament events except that of its exclusive partners.  Id. at 27.  By design, and 

contrary to the WIAA’s claim, all speakers are not “held to the same standard regardless of the 
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message the speaker seeks to convey.”  Id. at 26.  WWWY is not held to the same standards as 

defendants with respect to Internet streaming; WWWY sets the standards.   

2. The WIAA’s exclusive rights policies do not serve significant 
governmental interests. 

While raising revenue admittedly is an important governmental interest, it is never 

sufficient, by itself, to justify restrictions on the press.  Arkansas Writers’ Project, Inc. v. 

Ragland, 481 U.S. 221, 231 (1987); KTSP-Taft, 646 F. Supp. at 310.  The importance of this 

interest is diminished in this case, however, because the amount of revenue the WIAA raises by 

restricting media coverage of its events is rather insignificant when compared to its overall 

budget.  Supp. PFOF, ¶¶ 13-15.  It is hard to imagine that the WIAA’s ability “to organize and 

operate” its tournaments would be threatened if it had to cut its budget by a mere 3.3% or raise 

ticket revenue to cover the difference.  Pls.’ Br. at 11.  Quite obviously, the WIAA has 

“alternative means of achieving” its revenue goals “without raising concerns under the First 

Amendment.”  Arkansas Writers’ Project, 481 U.S. at 231. 

No matter how much revenue is involved, moreover, exclusive media rights cannot be 

justified under the First Amendment.  Even when acting in a commercial capacity in a non-

public forum, the state actors in the cases the plaintiffs rely upon -- KTSP-Taft, Gannett Satellite 

and Atlanta Journal & Constitution -- applied their revenue-raising policies equally to all media 

companies.  Indeed, the plaintiffs found no authority for their argument that a state actor can 

lawfully increase its revenue by rationing and selling rights to cover the public events its 

sponsors.  The argument is based solely on the plaintiffs’ misunderstanding of Post Newsweek, 

which they incorrectly claim affirmed “the government’s interest in protecting the commercial 

value of a sporting event by limiting the broadcast coverage.”  Pls.’ Br. at 27.  In fact, the 

Providence Civic Center Authority in that case earned revenue by leasing its facility; it was the 
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sporting event’s sponsor, a private organization, that profited by selling exclusive television-

coverage rights.  510 F. Supp. at 83. 

In addition to producing revenue, the WIAA also contends that its exclusive-rights media 

policies somehow increase coverage of its less popular tournaments.  Pls.’ Br. at 29.  The record 

does not support this counter-intuitive argument.  The WIAA has exclusive video-transmission 

contracts with three media companies.  Two of them cover the most popular tournament events -- 

football, as well as hockey and basketball for girls and boys.  Pls.’ Br. at 7.  Only the WWWY 

contract covers the less popular sports and, contrary to the plaintiffs’ repeated refrain, it does not 

guarantee “expanded exposure for less visible sports.”  Id. at 28.  The contract simply sets 

coverage goals, which the record shows WWWY has never come close to meeting.  PFOF, ¶ 56; 

Supp. PFOF, ¶ 32.   

It is speculative to argue that the WIAA’s coverage goals could not be met or exceeded 

without granting WWWY exclusivity.  Their contract actually inhibits coverage of tournament 

events by potential producers, like the defendants and those public access channel groups that 

object to WWWY’s conditions.  Supp. PFOF, ¶¶ 26-27.  Indeed, most tournament events are not 

streamed at all under the WIAA’s current policies, including those in popular sports like the 

eight football tournament games the Gannett newspapers produced or tried to produce in 2008.  

Moreover, Internet streaming technology has improved greatly in recent years, making it easier 

for media companies like defendants to reach a wider audience and more likely that they and 

other media companies would produce more tournament events if WWWY was not in charge.  

Supp. PFOF, ¶ 37.  Accordingly, there is no evidentiary basis to support the WIAA’s claim that 

exclusivity somehow enhances tournament coverage.   
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Finally, the WIAA falsely contends that “exclusive licensing contracts help protect 

videos and images of tournament events from association with products that would harm the 

image of the WIAA or the participating athletes.”  Pls.’ Br. at 1.  Exclusive contracts have 

nothing to do with serving this governmental interest.  Rather, the interest is served by the 

existing advertising restrictions the WIAA places on all credentialed media who report on 

tournament events.  Supp. PFOF, ¶ 38.  Indeed, this important interest would be disserved if it 

were somehow tied to WWWY’s exclusive-rights contract, since the WIAA and student athletes 

could otherwise be associated with products harmful to their image in the two minutes of video 

content that all credentialed media are allowed to show even without WWWY’s consent.  In 

short, exclusivity serves none of the WIAA’s asserted governmental interests.   

3. The WIAA’s exclusive rights policies do not leave open ample 
alternative channels for communication. 

A valid time, place or manner restriction must “leave open ample alternative channels for 

communication of the information.”  Ward, 491 U.S. at 791.  The WIAA claims it has done so 

by allowing newspapers “to perform their expected journalistic functions.”  Pls.’ Br. at 32.  

Leaving aside this unconstitutional intrusion into the editorial function, the WIAA’s argument 

ignores that “the information” it restricts the defendants from communicating without WWWY’s 

consent is streaming coverage of tournament events.  Defendants have no “alternative channels” 

for communicating this information.  To do that, the WIAA concedes, they must “pay[] the 

required fee to WWWY” and surrender to WWWY the right to market their own work product.10  

Id. at 31. 

The WIAA’s policies also restrict the defendants’ ability to provide their intended 

Internet audience with full-game coverage, without satisfying WWWY’s conditions.  By 
                                                 
10 The plaintiffs do not even acknowledge or attempt to justify this additional condition to obtain WWWY’s 
permission to stream coverage over the Internet. 
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restricting newspapers to “the traditional tools of reporting,” such as “old-fashioned ‘pen to 

paper’ in publishing and producing stories” about tournament events, the WIAA has not 

provided ample alternative channels for communication.  Id. at 32.  It is well established that “an 

alternative is not ample if the speaker is not permitted to reach the intended audience.”  

Weinberg v. City of Chicago, 310 F.3d 1029, 1042 (7th Cir. 2002), quoting Bay Area Peace Navy 

v. United States, 914 F.2d 1224, 1229 (9th Cir. 1990).  The court should find that the First 

Amendment guarantees the defendants an equal opportunity to reach its Internet audience with 

streaming coverage of tournament events. 

II. THE WIAA’S DISCRETION TO CONTRACT IS LIMITED BY 
PRINCIPLES OF EQUAL PROTECTION 

Because the WIAA’s media policies and access restrictions are premised upon the 

WIAA’s exercise of unbridled discretion over tournament coverage by Internet streaming, and 

violate any level of public forum scrutiny, this case will likely be decided on First Amendment 

grounds. See Defs.’ Br., p. 32.  If the court reaches the issue, however, it should find the WIAA’s 

policies also violate the defendants’ right to equal protection under the law.  The WIAA contends 

that absent corruption or an invidious design to discriminate, it enjoys broad discretion to 

contract as it will.  Pls.’ Br., p. 35.  Nowhere, however, do the plaintiffs actually discuss or 

justify the discriminatory nature of the WIAA’s contracts and policies.  Instead, they merely rely 

on cases that uphold the government’s right to enter into and enforce exclusive contracts that 

limit commercial speech in non-public forums.   

The plaintiffs offer only two justifications for the distinction their contract draws between 

similarly situated media companies:  (1) WWWY first approached the WIAA with the idea of an 

exclusive contract, and (2) the WIAA receives some revenue as a result of the contract.  Pls.’ Br. 

at 34, 36.   Neither justification is constitutionally sound. 
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Significantly, the idea that Internet streaming should be done on an exclusive basis was 

not the WIAA’s: it was WWWY’s.  Supp. PFOF, ¶ 28.  Yet, WWWY’s demand for exclusivity 

apparently had little to do with increasing Internet coverage of tournament events.  See id.  

WWWY requested exclusivity from WIAA only because “Fox [Sports Wisconsin] required 

WWWY to provide it with exclusive content for distribution as part of any agreement.”  Id.  But 

Fox broadcasts television-quality productions of events, and would have no use for the kind of 

single-camera Internet streams the defendants produce.  See Supp. PFOF, ¶¶ 43-44.  It is not 

surprising, then, that the WIAA never approached defendants about streaming tournament events 

and even WWWY did not begin live Internet streaming of WIAA events until Spring 2007, two 

years after the WIAA granted it exclusive rights.11  Supp. PFOF, ¶ 45.  Internet streaming was 

and remains incidental to the plaintiffs’ contract. 

In the commercial context, and with respect to regulations that affect only commercial 

speech, exclusivity can be justified when it is required to guarantee the availability of desired 

services.  Foto USA, 141 F.3d at 1036 n.6.  The WWWY contract, by contrast, does not 

guarantee the production of any tournament events; it simply sets goals.  PFOF, ¶ 56.  More 

significantly, the competing speech that WWWY’s exclusive contract restricts is not commercial 

speech but coverage of the WIAA-sponsored events themselves.  The WIAA’s restrictions on 

speech about its own events finds no parallel in the cases it relies upon.  

Even five years after obtaining exclusive Internet streaming rights, WWWY still fails to 

produce, by itself or through affiliates, the vast majority of the events to which it holds the rights.  

In 2008-09, for example, 134 games were produced pursuant to the WWWY contract.  Supp. 

PFOF, ¶ 31.  Those 134 events represent a paltry 3.7% of the total 3,585 tournament events the 

                                                 
11 The WIAA was aware “that internet streaming was an important technological development” in 2003, at least two 
years before signing the contract with WWWY.  Supp. PFOF, ¶ 46.   
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WIAA sponsored that year and which WWWY had the exclusive right to produce.  Supp. PFOF, 

¶ 32. 

Tim Eichorst, the President of WWWY, says he produced high school athletic events for 

several years before obtaining the exclusive WIAA contract.  Supp. PFOF, ¶ 39.  So did some 

public access channel producers.  Supp. PFOF, ¶¶ 23, 26.  The WIAA has valid reasons for 

encouraging more video coverage of its events, both broadcast and Internet.  But it cannot 

credibly maintain that it needed to subsidize a single media company by granting exclusivity -- 

especially without production guarantees -- to achieve that end.  It is the essence of equal 

protection that the government cannot enter into “an invidious and discriminatory design to favor 

one individual over another . . . .”  Foto USA, 141 F.3d at 1037. 

Rather than justify their discriminatory design, the plaintiffs rely almost exclusively on 

Hubbard and Foto USA to argue that the government has broad discretion in contracting.  Pls.’ 

Br. at 35-36.  But the contracts at issue in those cases were nothing like the WIAA’s exclusive-

rights deal with WWWY.  In Hubbard, for example, the court considered it important that the 

restrictions at issue were content-neutral and affected only commercial speech.  Hubbard, 797 

F.2d at 556.  Several of the WIAA’s restrictions, by contrast, are expressly content-based.  

Consider, for example, the WIAA’s definition of “play-by-play” which is defined exclusively in 

terms of content: 

A live or real-time play-by-play is defined as transmitting a live 
(while the event/game is in progress from beginning to conclusion) 
written, audio or video description (identifying competitors with 
descriptions or results of game action) of all or a significant 
number of plays/events occurring sequentially during a 
game/event. 
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PFOF, ¶ 33.  This restriction is not addressed to commercial speech and, like the two-minute 

limit on video coverage the WIAA imposes without a license from WWWY, it dictates editorial 

decisions about the content of tournament coverage.  PFOF, ¶ 25. 

Unlike the contracts at issue in Hubbard and Foto USA, moreover, the WIAA’s 

exclusive-rights agreements are specifically intended to control coverage.  By its own admission, 

the WIAA fears that without its exclusive contracts the “WIAA membership would lose control 

over the message that was associated with their voluntary athletic association and its ability to 

promote the members’ ideals as stated in the constitution.”  Supp. PFOF, ¶ 40.  The WIAA fails 

to recognize that the First Amendment was especially intended to prevent any kind of 

governmental “control over the message.” 

In contrast to the exclusive contract at issue in Hubbard, which regulated commercial 

speech in a content-neutral fashion, the WIAA asserts the right to enter into exclusive contracts 

that favor select media companies and disadvantage others, at least in part for the purpose of 

controlling speech about the public events it organizes.  The broad discretion over commercial 

speech the court upheld in Hubbard does not support the plaintiffs’ contention that the WIAA 

has similarly broad discretion under the facts of this case.  Discriminatory access policies for 

media coverage of government-sponsored public events are not comparable to exclusive 

commercial advertising policies in a municipal sports venue.  The WIAA’s contract with 

WWWY violates equal protection because it reflects and enforces a “discriminatory design to 

favor one individual over another” in reporting on public events.  Foto USA, 141 F.3d at 1037. 

III. THE PLAINTIFFS EFFECTIVELY CONCEDE THAT GANNETT IS 
ENTITLED TO THE COPYRIGHT-RELATED DECLARATION OF 
RIGHTS IT SEEKS. 

This case is in essence about access and, more specifically, about access conditioned on 

technology and reporting method restrictions, not copyright law.  The defendants contend that, 
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because it is a state actor, the WIAA cannot condition access on such restrictions or discriminate 

in favor of its exclusive streaming partner, WWWY.  The First and Fourteenth Amendments do 

not permit it.  Principles of copyright law are relevant here only to the extent the WIAA denies 

Gannett has a valid copyright in its own coverage of tournament events. 

The parties’ disagreement on the relevance and governing details of copyright law is 

actually quite limited.  Notably, the parties agree that the WIAA does not own any copyright in 

the games it sponsors because, as a matter of law, such games are not authored: 

Sporting competitions are neither “works of authorship” nor “fixed 
in any tangible medium of expression.”  The Copyright Act 
enumerates various categories of copyrightable works, such as 
motion pictures and other audiovisual works that are works of 
authorship.  See 17 U.S.C. § 102(a).  “Noticeably absent from this 
illustrative list of authorship, however, is a category for sports 
events or other analogous organized events.”  NBA v. Sports Team 
Analysis & Tracking Sys., 931 F. Supp. 1124, 1143 (S.D.N.Y. 
1996). 

Pls.’ Br. at 38; see also Defs’ Br. at 32 (“Because sporting events are not authored, there is no 

single entity that is entitled to claim ownership of the copyright of an event—or the consequent 

right of ownership over images of the event the entity did not create.”).  An unfixed work that 

has no author cannot be copyrighted.  17 U.S.C. § 102(a) (2009) (“Copyright protection 

subsists…in original works of authorship fixed in any tangible medium of expression . . . .”). 

The plaintiffs nonetheless rely on a right-of-publicity case, Zacchini v. Scripps-Howard 

Broad. Co., 433 U.S. 562 (1977), and subsequent discussion of that case by the Seventh Circuit, 

to support their contention that authorization by an event’s sponsor is a prerequisite to obtaining 

a valid copyright.  Pls.’ Br. at 41-42.  In Zacchini, the Supreme Court held that the media do not 

have a First Amendment right to broadcast a live performer’s entire act -- as a human cannonball 

-- without the performer’s permission.  Zacchini, 433 U.S. at 576-78.  The Seventh Circuit 

briefly discussed this case in a footnote in a copyright case, suggesting that a live performer is 
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the author of her performance whose authorization is required to obtain a valid copyright in a 

recording of the performance.  Baltimore Orioles, Inc. v. Major League Baseball Players’ Ass’n, 

805 F.2d 663, 669 n.22 (7th Cir. 1986).  What the plaintiffs fail to acknowledge, however, is that 

a case discussing that an author must authorize a recording has no application to sports events, 

which the plaintiffs’ concede have no author. 

Moreover, the Seventh Circuit’s brief discussion about Zacchini does not accurately state 

the law.  Not only is it dicta in a case that has been roundly criticized for its approach to the 

copyrightability of sporting events, (see Plaintiffs’ Brief at 40, n.4 for a summary of that 

criticism), the footnote contradicts the “general rule [that] the author is the party who actually 

creates the work, that is, the person who translates an idea into a fixed, tangible expression 

entitled to copyright protection.”  Community for Creative Non-Violence v. Reid, 490 U.S. 730, 

737 (1989) (considering scope of the work for hire doctrine).  Having conceded that sporting 

events are unauthored within the meaning of copyright law, the plaintiffs cannot simultaneously 

urge the application of a doctrine of authorship drawn from  right of publicity case law to the 

limited copyright issues presented in this case.12  

It bears recalling that the defendants asserted their copyright counterclaim only in direct 

response to the declaration of rights the plaintiffs sought in their initial complaint: 

WHEREFORE, the WIAA requests judgment declaring that it has 
ownership rights in any transmission, internet stream, photo, 
image, film, videotape, audiotape, writing, drawing or other 
depiction or description of any game, game action, game 
information, or any commercial used [sic] of the same of an 
athletic event that it sponsors. 

                                                 
12 The plaintiffs read too much into the language “by or under the authority of the author” that is part of the 
copyright law definition of “fixed.” 17 U.S.C. § 101.  This language, apparently uninterpreted by the courts outside 
of the footnote the plaintiffs cite from Baltimore Orioles, most logically refers to the two types of authorship that 
exist in copyright law.  A work can be fixed “by…the author” when it is the author who makes the work or “under 
the authority of the author” when an employee of the author makes the work under the work for hire doctrine.  See 
17 U.S.C. § 201(a), (b). 
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Complaint (Dkt. #1, Ex. A) at 5.  That claim of outright ownership of the defendants’ work 

product, which clearly sounded in copyright law, was at best untenable and has since been 

replaced.  The WIAA now claims, without citation to any authority, that it may “enforce the right 

to control who [sic] and how its games are ‘fixed in a tangible medium of expression.’”  Pls.’ Br. 

at 40.  This claimed right is foreclosed by the First and Fourteenth Amendments, as discussed 

above, and cannot be found in the Copyright Act, 17 U.S.C. §§ 101, et. seq. 

Once the WIAA’s ownership claim was dropped, the entire copyright issue could have 

been laid to rest if the plaintiffs had acknowledged that Gannett has valid copyrights over the 

work product it produced, without WWWY’s permission, in 2008.  Their evasiveness in 

response to Gannett’s discovery requests is the only reason copyright continues to be a 

(marginal) issue: 

Interrogatory No. 11:  Do you contend that a person or entity, if 
work for hire, who fixes an image of a WIAA Tournament event in 
a tangible medium does not own the copyright to that image?  If 
so, please state the complete factual basis for that contention. 

Response:  …The only way the WIAA would recognize the right 
of a person or entity to fix an image of a WIAA tournament event 
in a tangible medium is if that person or entity obtained [plaintiffs’ 
permission to create the work]. 

Supp. PFOF, ¶ 41; see also Supp. PFOF, ¶ 42 (WWWY Response).  Rather than concede that, 

under copyright law, Gannett has valid copyrights in the four recordings of the Internet streams it 

created in 2008, the WIAA responded by reference to its purported right to limit access and 

reporting methods. 

Although, as both sides agree, sporting events are not copyrightable – because they are 

outside the statutory scope of the subject matter of the Copyright Act – sporting events are 

within the scope of the Act for the purposes of preemption analysis: 
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Although game broadcasts are copyrightable while the underlying 
games are not, the Copyright Act should not be read to distinguish 
between the two when analyzing the preemption of a 
misappropriation claim based on copying or taking from the 
copyrightable work.  We believe that: 

[“]Once a performance is reduced to tangible form, there is no 
distinction between the performance and the recording of the 
performance for the purposes of preemption under § 301(a)…By 
virtue of being videotaped, however, the Players’ performances are 
fixed in a tangible form, and any rights of publicity in their 
performances that are equivalent to the rights contained in the 
copyright of the telecast are preempted.[”] 

NBA v. Motorola, Inc., 105 F.3d 841, 848-49 (2d Cir. 1997) (quoting, in part, Baltimore 

Orioles), 805 F.2d at 675.  This principle, that the scope of the Copyright Act is broader for the 

purposes of preemption analysis than for the purposes of obtaining copyright protection, extends 

even beyond sporting events: 

One function of § 301(a) is to prevent states from giving special 
protection to works of authorship that Congress has decided should 
be in the public domain, which it can accomplish only if “subject 
matter of copyright” includes all works of a type covered by 
sections 102 and 103, even if federal law does not afford protection 
to them. 

ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1453 (7th Cir. 1996). 

The plaintiffs fundamentally misconstrue the defendants’ position.  The defendants have 

never contended that copyright preemption somehow invalidates the WIAA’s exclusive rights 

media policies or that the Copyright Act gives members of the media the affirmative right to 

create a copyrighted work.  Rather, the defendants contend that the WIAA is preempted by the 

Copyright Act from claiming ownership over media coverage of the sports events it sponsors, 

and that once a media member creates a copyrighted work, no one else may claim a right to that 

work equivalent to the author’s exclusive rights under copyright.  See, e.g., Prod. Contractors v. 

WGN Cont’l Broad. Co., 622 F. Supp. 1500, 1504 (N.D. Ill. 1985) (each producer of a broadcast 
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of a public event is entitled to copyright protections over their own broadcast). The WIAA is 

attempting to capture exclusive rights to depictions of school sporting events, exclusivity denied 

by copyright law.  And copyright law preempts the WIAA’s attempt to win that same exclusivity 

under any other legal theory. 

The WIAA does not enjoy the same freedom to restrict access, and reporting 

opportunities, to its events as the Milwaukee Brewers.  See Pls.’ Br. at 41.  As a private 

company, the Brewers are not bound by the Constitution, as is the WIAA.  The Brewers can 

indeed establish entry restrictions by fiat to prevent a newspaper from broadcasting a Brewers 

game, but the WIAA may not.  The First Amendment principles that prohibit the WIAA from 

acting like a private company in organizing tournament events control the outcome of this case, 

not copyright law.   

CONCLUSION 

The WIAA provides a valuable service to Wisconsin’s school children and all of its 

citizens by organizing top-notch interscholastic athletic tournaments.  They truly “are events for 

the entire state to embrace and witness the quality of educational experiences provided by school 

systems throughout our state,” as the WIAA’s Bulletin proudly stated last year.  Organizing and 

operating those tournaments is expensive, no doubt, but they are educational activities and 

should not be commercialized like professional sports, as the WIAA has done.   

Whether exclusive media-rights contracts should be used to help cover tournament 

expenses is not a policy decision for the WIAA, its members or the legislature to decide.  It 

presents a fundamental question of constitutional law that this court must decide in the first 

instance because the WIAA is a state actor.  The law governing that question leads only to one 

conclusion – exclusivity inherently conflicts with the constitutional guarantees of free speech and 

equal protection.  The court should reject the plaintiffs’ proposed declaration based on the 
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professional sports business model and affirm the constitutional right of equal access to report on 

these public government-sponsored events.   

Dated this 12th day of February, 2010. 

 
 

s/Monica Santa Maria 
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