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PER CURIAM

Richard Dale Ingram, Jr., pleaded guilty to being a felon in possession of a
firearm in violation of 18 U.S.C.8922(g)(1)and 924(a)(2) At sentencing, e
district court determined s baseoffense levelto be 24 under U.S.S.G.

The Honorable Timothy L. Brooks, United States District Judge for the
Western District of Arkansas.



8§ 2K2.1(a)(2) which prescribeghis baseoffense levefor certainfirearmsrelated
crimes(such as the crime to which Ingram pleaded guilty) when the defendant has
at least two prior felony convictions “of either a crime of violence or a dtedro
substance offense.The district courbasedhis determinatiorin part oningram’s
prior Arkansas conviction for firslegree terroristic threateninghichit concluded
wasa conviction for a “crime of violence.A four-level enhancemerdand a three
level reductionresulted in a totabffense levelof 25. Given hiscriminal history
category VI and a statutory maximum of 10 years’ imprisonnsent18 U.S.C.

8 924(a)(2), Ingram’s advisory sent#ng guidelines range was 110 to 120 months’
imprisonment see U.S.S.G.ch. 5, pt. Aid. 85G1.1(c)(1). The district court
sentenced Ingram to 110 months’ imprisonment.

On appeal, Ingram argues the district cauredin two ways intreating his
first-degree terroristic threatening convictiaee Ark. Code § 513-301(a)(1)(A),
as a conviction for a “crime of violencahder U.S.S.G. 8K2.1(a)(2)?> We review
de novo the district court’s interpretation and application of the guidelideged
Sates v. Garcia, 946 F.3d 413, 417 (8th Cir. 2019), and its determination that a
conviction constitutes a crime of violenddnited States v. Roman, 917 F.3d 1043,
1045 (8th Q. 2019).

First, Ingram argues thahis terroristic threatening conviction cannot be a
crime of violence because the subsection of the Arkansas statute under which he was
convicted is indivisible and overbroadsofar asit criminalizes threats against
property in addition to threats against perso®se Ark. Code § 513-301(a)(1)(A).

A statute is indivisible if it lists only one set of elements for a sioghee, even if
the statute lists alternative means of satisfying those elements, whereagasstatu

2‘Crime of violence” as it appears in2&2.1(a)(2) is defined in 8B1.2(a),
see U.S.S.G. § 2K2.1 Application Note 1, to mean, as relevant here, “any offense
under . . . state law, punishable by imprisonment for a term exceeding one year,
that. .. has asn element the use, attempted use, or threatened use of physical force
against the person of anotheaq’ 8 4B1.2(a)(1). “Physical force” means “violent
force.” United Satesv. Rice, 813 F.3d 704, 706 (8th Cir. 2016).
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divisible if it lists alternative elementseatingdifferent crimes. United States v.
Crumble, 878 F.3d 656, 661 (8th Cir. 2018)\hen a statute is indivisible, we apply
the “categorical approachld. Under this approach, tfiestatestatute‘criminalizes
more conduct than the federal definition of a ‘crime of violgh@econviction under
that statute does not count as a conviction for a crime of violdmhaéed Sates v.
Barthman, 919 F.3d 1118, 1121 (8th Cir. 2019ngramthus argueshat: (1)in
listing “death or serious physical injury or substantial property damage,” Arkansas
Code section43-301(a)(1)(A) merelydentifies alternative means of satisfying one
of the elements of th@ngularcrime offirst-degree terrastic threateningnd so is
indivisible; and (2)under the categorical approaelgonviction under sectionrB3-
301(a)(1)(A) is not a conviction for a crime of violencecdngse the statute
criminalizesmore conduct than just threats against pergivesmly kind of threats
included within the federal definition of crime of violejce

Our recent decision idnited States v. Myers forecloseghis argument, as we
held there thagection5-13-301(a)(1)(A) is divisibldetween threats “to cause death
or serious physical injury” and threats “to cause substantial property dang§:
F.3d 763, 766 (8th Cir. 201etition for cert. filed, --- U.S.L.W.--- (U.S. Nov. 22,
2019) (No. 196720). Myersbinds us.See United Satesv. Hellems, 866 F.3d 856,
863 n.3 (8th Cir. 2017) (noting thatpanel of this court is bound by and cannot
overrule an earlier decision by another panel of this coumram does not dispute
that he was convicted under the statute for threats to cause death or serious physical
injury. Under Myers, this counts as arime of violenceunder the modified
categorical approachsee 928 F.3d at 76®7.

Second,Ingramargues thateven under the modified categorical apprgach
the divisible portiorof the statuteinder which he was convicted is not a crime of
violence becausedoes not require the use or threatened uSeiolentforce” See
United Sates v. Thomas, 838 F.3d 926, 929 (8th Cir. 201@)oting that “violent
force” means “force capable of causing physical pain or injury to anothenpers
Once again,rigram’s argument is foreclosed by controlling precedemtUnited
Satesv. Boaz, we held that a conviction undggction5-13-301(a)(1)(A)for “threats
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of death or serious bodily injury¢onstituted a conviction for ‘&iolent felony
under the Armed Gaer Criminal Ac(*ACCA”) . 558 F.3d 800, 807 (8th Cir. 2009).
Thismeanst also counts agconviction for acrime of violence under the sentencing
guidelines. See United Sates v. Parker, 929 F.3d 940, 942 (8th Cir. 2019) (noting
that “violent felony” under the ACCA and “crime of violence” underghelelines
are “interchangeablein meaning. Even if Boaz did not control, Ingram’s
contention that “a threat of physical injury or deathtler sectio®-13-301(a)(1)(A)
does not require the threatened use of “violent ferdgecausgfor instance;a
person could be convicted of terroiestthreatening under Arkansas law for
threatening to poison another persetfails in light of Rice, wherewe concluded
that this kind of indirect force counts as “violent force” under the guidelines. 813
F.3dat 706

In summary, the Arkansas terroristic threatening statute under whicimingra
was previously convicted is divisible, and a conviction under that statute for
threatening to cause death or serious physical injury counts as a crime of violence
under the guidelines because such threats necessarily involve the use or threatened
use of violent force. Thereforeg affirmIngram’s sentence




