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LOKEN, Circuit Judge.

Plaintiffs in these 177 consolidated appeals® were participants in a401(k) Profit
Sharing Plan (the “Plan”) provided to employees by DST Systems, Inc. (“DST”), a
financial and healthcare services company based in Kansas City, Missouri. See 29

'Appendix A to this opinion lists the 176 separate appeals that have been
consolidated with this appeal.



U.S.C. §1322. At the time in question, DST was the Plan’s sponsor, administrator,
and a designated fiduciary. Ruane Cunniff & Goldfarb Inc. (“Ruane”) was a Plan
fiduciary involved in managing the Plan’s investments. When a stock in which the
Plan was heavily invested dropped from $258 per share in 2015 to $15 per share in
2016, the Plan suffered nearly $400M in losses. Substantial litigation ensued,
including class action lawsuits in the Western District of Missouri and the Southern
District of New York alleging breaches of fiduciary duty by DST and by Ruane in
managing the defined-contribution Plan. See 29 U.S.C. §8 1132(a)(2), 1322.

At DST’s urging, the Missouri actions resulted in more than 554 individual
arbitration proceedings between participants and defendants under DST’s employee
Arbitration Agreement.? Meanwhile, in August 2021, the Southern District of New
York certified a Rule 23(b)(1) mandatory class that includes the Missouri arbitration
claimants in a parallel action filed in that court by other Plan participants alleging
DST and Ruane breached fiduciary duties to the Plan. Ferguson v. Ruane Cuniff &
Goldfarb Inc., 2021 WL 3667979, at *1 (S.D.N.Y Aug. 17, 2021). DST supported
the motion for class certification in Ferguson and ceased participating in Missouri
arbitration proceedings when the class was certified.* The many claimants who
received awards from the arbitration panel began filing individual actions to confirm

As of April 2022, 342 claims had been tried; the arbitration panel ruled in
favor of 214 claimants, and 61 claimants were awaiting panel decisions.

*In March 2021, in another action by Plan participants in the Southern District
of New York claiming breach of fiduciary duty, the Second Circuit reversed a
decision compelling arbitration under the DST Arbitration Agreement, ruling that the
Agreement covered employment-related disputes, not Plan-related disputes. Cooper
V. Ruane Cunniff & Goldfarb Inc., 990 F.3d 173, 183-84 (2d Cir. 2021). In an earlier
decision not at issue on this appeal, the district court held, to the contrary, that breach
of fiduciary claims are within the scope of the Arbitration Agreement. Ducharme v.
Defendants Sys., Inc., No. 4:17-cv-00022, 2017 WL 7795123 (W.D. Mo. June 23,
2017).
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their awards under Section 9 of the Federal Arbitration Act (FAA) in the Western
District of Missouri. See 9 U.S.C. 8 9. On November 18, 2021, the plaintiffs in
Ferguson obtained a preliminary injunction, enjoining all members of the Rule
23(b)(1) class from “instituting new actions or litigating in arbitration or other
proceedings against the DST Defendants matters arising out of or relating to the facts
or transactions alleged in the Ferguson amended complaint.”

Between October and December 2021, the district court issued seven largely
identical orders confirming the arbitration awards to 177 claimants and granting their
requests for substantial costs and attorneys’ fees. Defendants appealed, raising
numerous issues. We consolidated the 177 appeals for briefing and argument. On
March 31, 2022, with briefing not yet completed, the Supreme Court issued its
decision in Badgerow v. Walters, 596 U.S. ---, 142 S. Ct. 1310 (2022), dramatically
limiting federal jurisdiction to confirm or vacate arbitration awards under Sections
9-10 of the FAA. We vacate each of the district court’s confirmation orders and
remand for further consideration of the court’s subject matter jurisdiction as defined

in Badgerow.

I. Jurisdiction Issues.

The FAA “bestow[s] no federal jurisdiction.” Hall St. Associates, L.L.C. v.
Mattel, Inc. 552 U.S. 576, 581 (2008). However, before Badgerow, most circuit
courts held that district courts have subject matter jurisdiction over applications to
confirm or to vacate arbitration awards under Sections 9 and 10 of the FAA under the
“look-through” principle the Supreme Court applied to Section 4 applications to
compel arbitration in Vaden v. Discover Bank, 556 U.S. 49 (2009). The Supreme
Court held otherwise in Badgerow. Unlike Section 4, the Court explained, the text
of Sections 9 and 10 provides no “statutory basis for look-through jurisdiction,” and
“federal district courts may not exercise jurisdiction absent a statutory basis.” 142 S.
Ct. at 1318 (quotation omitted). An applicant seeking federal court confirmation of
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an arbitration award must establish an “independent jurisdictional basis [on] the face
of the application itself.” 1d. at 1316. “If she cannot, the action belongs in state
court.” Id. Therefore, if the parties to a Section 9 action are not diverse, and if “the
application concerns the contractual rights provided in the arbitration agreement,
generally governed by state law,” the district court lacks subject matter jurisdiction,
even if the claims underlying the award “originated in the arbitration of a federal-law
dispute.” 1d. at 1321.

We turn, therefore, to the face of Plaintiffs’ Section 9 applications. Paragraph
3 of lead plaintiff Theresa Hursh’s Motion To Confirm Arbitration Award alleges:
“Jurisdiction is proper pursuant to 9 U.S.C. § 9 and 28 U.S.C. 8§ 1332(a)(2).” The
district court’s pre-Badgerow confirmation order, after noting the Western District
of Missouri had already confirmed at least five DST arbitration awards, simply stated,
“DST does not -- and cannot reasonably -- suggest that this Court lacks jurisdiction
over the parties before it.” The court did not state whether it was exercising federal
question or diversity subject matter jurisdiction.

The Plaintiffs’ assertion of jurisdiction “pursuant to 9 U.S.C. § 9,” though not
further explained, was obviously the assertion of federal question jurisdiction under
the “look-through” principle rejected in Badgerow. That does not foreclose this issue,
because Badgerow recognized that a Section 9 application may show an “independent
basis” of federal question jurisdiction under 28 U.S.C. § 1331 “if it alleges that
federal law (beyond Section 9 or 10 itself) entitles the applicant to relief.” 142 S. Ct.
at 1316. Thus, on appeal, faced with new jurisdictional uncertainty, Plaintiffs sing
a new tune, arguing that the district court had federal question jurisdiction because
their Section 9 motions to confirm and DST’s motions to vacate “implicate[d]
significant federal issues,” a basis for federal question jurisdiction recognized in
Grable & Sons Metal Products, Inc. v. Darue Engineering & Manufacturing., 545
U.S. 308, 312 (2005). The significant federal issue alleged is “dispute resolution
relating to an ERISA Plan.”




We disagree. First, this independent basis for federal jurisdiction was not
pleaded in the motions to confirm, and the Supreme Court expressly directed us in
Badgerow that, lacking a statutory basis for look-through jurisdiction in Sections 9
and 10, “a court may look only to the application actually submitted to it in assessing
its jurisdiction.” 142 S. Ct. at 1314. Moreover, under Grable, “the question is, does
a state-law claim necessarily raise a stated federal issue, actually disputed and
substantial, which a federal forum may entertain without disturbing any
congressionally approved balance of federal and state judicial responsibilities.” 545
U.S. at 314. ERISA preempts state laws that “relate to any employee benefit plan.”
29 U.S.C. § 1144(a). Rejecting “uncritical literalism” in applying this statute, the
Supreme Court has limited ERISA preemption to a state law that “acts immediately
and exclusively upon ERISA plans,” or that “has an impermissible ‘connection with’
ERISA plans.” Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 943 (2016).

Here, Plaintiffs, sought relief under the DST Arbitration Agreement, a part of
their employment contracts that specifically excludes claims for “ERISA-related
benefits” under a DST-sponsored plan. This is not state contract law that “relates”
to DST’s ERISA Plan as the Supreme Court has applied that statutory term. “Neither
the administrative nor the remedial purposes of ERISA preemption apply to the
resolution of contractual disputes between an employer and a single, salaried
employee.” Dakota, Minn. & E.R.R. v. Schieffer, 648 F.3d 935, 938 (8th Cir. 2011).
Although the arbitration awards at issue were based upon breach of DST’s fiduciary
duties under ERISA, without a look-through to this underlying ERISA controversy
that is foreclosed by Badgerow, Plaintiffs’ Section 9 applications only concern “the
contractual rights provided in the arbitration agreement, generally governed by state
law.” Badgerow, 142 S. Ct. at 1321. |If that were enough to establish an
“Independent basis” for federal question jurisdiction, this Grable exception would
swallow the Badgerow rule. Though Grable was not cited in either Badgerow
opinion, Justice Breyer in dissent noted the breadth of the majority’s ruling:




Where the parties’ underlying dispute involves a federal question (but
the parties are not diverse), the majority holds that a party can ask a
federal court to order arbitration under Section 4, but it cannot ask that
same court to confirm, vacate, or modify the order resulting from that
arbitration under Section 9, 10, or 11.

Id. at 1325 (Breyer, J., dissenting).

With federal question jurisdiction foreclosed by Badgerow, the question
becomes whether the district court had subject matter jurisdiction to issue the Section
9 confirmation orders under the congressional grant of diversity jurisdiction in 28
U.S.C. § 1332(a)(1). Though the motions to confirm pleaded diversity as a basis of
jurisdiction (the citation to § 1332(a)(2) was almost certainly a mistake), they did not,
as one would expect, carefully plead the facts necessary to meet the § 1332(a)
requirements -- that the parties are “citizens of different States” and the amount in
controversy exceeds $75,000. On appeal, DST argues the district court lacked
subject-matter diversity jurisdiction over at least 84 of the 177 orders because,
according to the motions to confirm, 53 claimants are Missouri residents and
therefore not diverse, and 31 others lack the requisite amounts in controversy.
Additionally, DST argues, many of the remaining 93 actions appear to lack diversity
jurisdiction based on public records, address information produced by counsel, or
arbitration pleadings contradicting allegations that they reside in Kansas. The
Statement of Jurisdiction in the Plaintiffs’ consolidated brief argues only that the
district court had diversity jurisdiction over “certain of the Appellees’ applications.”
The district court did not address these issues in its pre-Badgerow orders. Subject
matter jurisdiction may not be created or conferred by the parties, and “[o]bjections
to subject-matter jurisdiction . . . may be raised at any time.” Henderson ex rel.
Henderson v. Shinseki, 562 U.S. 428, 434 (2011).

We conclude the district court lacks federal question subject matter jurisdiction
under the FAA or 28 U.S.C. § 1331 and, in light of these factual uncertainties, we
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remand the consolidated cases for a determination of whether the court has subject
matter diversity jurisdiction under 28 U.S.C. § 1332(a) in each case.

I1. The Other Issues on Appeal

Our decision to remand for a determination of whether the district court lacked
subject matter jurisdiction to confirm or vacate the arbitration awards raises the
question, largely ignored by the parties’ briefs and oral argument, whether we can and
if so should reach the other issues on which they primarily focused the consolidated
appeals. Even after Badgerow, counsel pressed us to decide between their conflicting
views, as though jurisdiction is just another issue. They should know better.

Most of these issues we cannot and will not address until the district court’s
subject matter diversity jurisdiction is established on a case-by-case basis.
Defendants insist that the Southern District of New York’s mandatory class
certification and preliminary injunction in Ferguson precluded the district court from
confirming arbitration awards. The proposition is supported by less-than-conclusive
authorities. In any event, it is not an issue we can or should address before
jurisdiction has been established. Among other reasons, the answer may depend on
how many of the 177 awards the district court has subject matter jurisdiction to
confirm. Likewise, Plaintiffs insist that we can and should affirm based on the
district court’s alternative judicial estoppel ruling. But they simply assume, without
even acknowledging the issue, that a party’s judicial estoppel can create subject
matter jurisdiction that is otherwise lacking. And Plaintiffs” argument that we should
affirm the district court’s separate awards of attorney’s fees conveniently ignores the
question whether claimants whose awards are held to be beyond the district court’s
subject matter jurisdiction can be considered prevailing parties.

There is one additional issue that can be considered even when the district
court’s subject matter jurisdiction is in doubt -- whether the district court erred in
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denying (or not even addressing) Defendants’ motion to transfer these cases to the
Southern District of New York. In 1982, Congress addressed the question whether
a district court lacking subject matter jurisdiction may nonetheless transfer an action
to a federal court that has subject matter jurisdiction:

§ 1631. Transfer to cure want of jurisdiction

Whenever a civil action is filed in a court as defined in section
610 ... and that court finds that there is a want of jurisdiction, the court
shall, if it is in the interest of justice, transfer such action . . . to any
other such court . . . in which the action . . . could have been brought at
the time itwas filed . . ., and the action . . . shall proceed as if it had been
filed in . . . the court from which it is transferred.

28 U.S.C. § 1631. Our court has not had much occasion to apply this statute. In
Johnson v. Woodcock, 444 F.3d 953, 954 n.2 (8th Cir. 2006), we deemed the request
for transfer waived when it was first raised in a petition for rehearing on appeal. But
here, the issue was not viable until the Supreme Court’s decision in Badgerow, so
Johnson is not controlling on the issue of waiver. In Bernard v. United States
Department of the Interior, 674 F.3d 904, 909 (8th Cir. 2012), we held “that the
requirements for transfer under 8 1631 were not met” because the plaintiff had
abandoned the “action which the district court could have transferred.” Again, that
was not the situation when defendants filed their request to transfer under 28 U.S.C.
§ 1404(a) in the district court.*

Thus, we conclude that transfer under § 1631 is an issue that can be addressed
before the district court’s subject matter jurisdiction is resolved. We decline to
consider the issue because Badgerow has changed underlying circumstances that may
affect whether transfer “is in the interest of justice.” Badgerow may deprive the

“‘Some courts have held that transfer under 28 U.S.C. § 1404(a) may be
appropriate when the district court’s subject matter jurisdiction is in doubt. See Inre
Limitnone, LLC, 551 F.3d 572, 577-78 (7th Cir. 2008).
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Southern District of New York of subject matter jurisdiction to confirm the awards
as transferee court. But if so, the ongoing proceedings in Ferguson may provide the
parties a transferee court with subject matter jurisdiction that can resolve the entire
controversy, including the transferred claims, by settlement or otherwise, in a manner
that is fair and more efficient than keeping some Plaintiffs’ claims pending in the
Eighth Circuit and leaving the remaining arbitration claimants to seek confirmation
in state court. These issues can best be determined by the district court on remand,
with input from the parties based on their views of the post-Badgerow alternatives for
resolving this dispute.

II1. Conclusion

For these reasons, the judgments of the district court are vacated, including the
awards of attorney’s fees, and the consolidated cases are remanded to the district
court for determination of transfer and subject matter jurisdiction issues, to the extent
necessary, and for other further proceedings not inconsistent with this opinion the
district court finds appropriate.
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