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In these consolidated petitions for review, Roberto Melendez, a native and

citizen of El Salvador, petitions for review of the Board of Immigration Appeals’

(“BIA”) orders dismissing his appeal from an immigration judge’s removal order

and denying his motion to reconsider.  We have jurisdiction under 8 U.S.C. § 1252. 
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We review de novo questions of law, and review for abuse of discretion the denial

of a motion to reconsider.  Mohammed v. Gonzales, 400 F.3d 785, 791-92 (9th Cir.

2005).  We deny in part and grant in part the petition for review in No. 04-74261

and remand for further proceedings, and we deny the petition for review in No. 04-

75089.

The BIA correctly concluded that the government was not precluded by res

judicata from initiating removal proceedings against Melendez.  See Paulo v.

Holder, 669 F.3d 911, 917 (9th Cir. 2011) (the party seeking to apply res judicata

must show that “the first proceeding ended with a final judgment on the merits”

regarding the issue in question) (citation omitted).  However, Melendez’s

conviction under California Penal Code § 10851(a) is not categorically an

aggravated felony theft offense, see United States v. Vidal, 504 F.3d 1072, 1086

(9th Cir. 2007) (en banc), and contrary to the government’s argument, the record of

conviction does not establish that he was convicted of the generically defined

crime, see Penuliar v. Mukasey, 528 F.3d 603, 613 (9th Cir. 2008).  We therefore

grant the petition for review in part and remand for further proceedings in light of

Vidal and Penuliar.    

The BIA did not abuse its discretion in denying Melendez’s motion to

reconsider where he failed to identify any error of fact or law in the BIA’s prior

determination that res judicata did not apply.  See 8 C.F.R. § 1003.2(b)(1).  The



04-74261, 04-750893

BIA also did not abuse its discretion by construing Melendez’s motion as a motion

to reopen to the extent it was based on new evidence, or by denying the motion

where the evidence Melendez submitted was previously available and could have

been presented to the immigration judge.  See 8 C.F.R. § 1003.2(c)(1).

Melendez’s motion for appointment of pro bono counsel is denied.

In No. 04-74261: PETITION FOR REVIEW DENIED in part;

GRANTED in part; REMANDED.  Each party shall bear its own costs for this

petition for review.

In No. 04-75089: PETITION FOR REVIEW DENIED.


