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1, Theresa A. Sutton, declare as follows;

1 am an Associate with the law fin'n of Orrick, Herrington & Sutcliffe

LLP, counsel for Facebook, Inc. and Mark Zuckerberg.l am a member of the

State Bar of California and the Ninth Circuit. l make this declaration in support of

Appellees-cross-Appellants' Motion to Dismiss. l make this declaration of my

own personal knowledge and, if called as a witness, 1 could and would testify

competently to the truth of the matters set forth herein.

Attached hereto as Exhibit K is a true and correct copy of the parties'

February 23, 2008, Term Sheet and Settlement Agreement. This version has been

redacted as indicated on the document.

Attached hereto as Exhibit L is a true and correct copy of the June 25,

2008, Order Granting Plaintiffs' Confidential Motion To Enforce The Settlement

Agreement in Case No. CV-07-01389-JW (N. D. Ca1.).24, 2008, Proof of Service

in Connect% Inc., et al. 1?. Facebook Inc., et al., Case No. 07-cv-10593

(DpWltDistrict of Massachusetts).
4. Attached hereto as Exhibit N is a true and correct copy of the

April 23, 2008, Proof of Service in Case No. CV-07-01389-JW (N. D. Cal.).

Attached hereto as Exhibit O is a true and correct copy of excerpts

from the June 2, 2008, Hearing Transcript from Connectu's Emergency Motion in

Connect% lnc., et a1. v. Facebook, Inc., et a1., Case No. 07-cv-10593 (DPW)

OHS $V:st:260612554. I



(District of Massachusetts).
6. Attached hereto as Exhibit P is a true ànd correct copy of the July 2,

2008, Judgment Enforcing Settlement Agreement.

7. Attached hereto as Exhibit Q is a true and correct copy of the

July 29, 2008, Notice Of Motion And Motion To lntervene By Cameron

Winklevoss, Tyler Winklevoss And Divya Narenda.

8. Attached hereto as Exhibit R is a true and correct copy of the

August 8, 2008, Order Denying The Cozmectu Founders' Motion To Intervene;

Denying Cormectu's Motion To Stay Execution Of Judgment.

9. Attached hereto as Exhibit S is a true and correct copy of Connectu's

July 30, 2008, Notice of Appeal.

10. Attached hereto as Exhibit T is a true and correct copy of the August

1 1, 2008, Notice of Appeal by Cameron Winklevoss, Tyler Winklevoss, and Divya

Narendra.

Attached hereto as Exhibit U is a true and correct copy of the

Founders' December 19, 2008, Esecondl Notice of Appeal.

-2-
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1 declare under penalty of perjury under the laws of the United States that the
foregoing is tnze and correct.Executed this 18th day of February 2009, at Menlo

Park, Califomia.

/
., x.. g

f''
. '

Theresa A. Sutton

OHS West:260612554.1



EXH IBIT K





rke %ï$o.k.v:
x-J ; u
iys

u.:)1si kç .111 SjawK b.u ewo f-.ec# Qrwtxhl .y)o os m.R  , o- v..: J azxuk %.&W*wb rtswW  k-Q-S ow= - < -û.G 
+eJk- w y >.u1 ..yows - boov/ u= su ..c %- ks-k s u oss,bi .- 4 .- ,./Pwl'm e-j' uéb%u= . E <uk s l A %..oi

o-o xA.c x .-Q :.v% 
.6 Mï J.-x i xsg .:--: >.o c.é14AW 

-o %.h alse-wi-y oo  N G'- =.& wo p.e+ el 1$ z.--<+ XU'O
:110% e.Q&4 < W %x wwA kluw.e rwîxh& < <ls#hcâkypw.k .m  q> %,'m qulll n-  

ou <-y pwïlc ><<-.G.; v 1. uJêo- ( 'K :wh!?z,'S .- â <.49Ak.l.'N yewolsk- tj-mlxk su.kh w stb-; *2 .u . lolt œokWoe ww >faea ..: >
-J lu)<-.*;wz omoy ..# 44-a v4> ,'iil'.- . Redactede 

% *. sw j
%

%) m y-yk- >#.%).k-mx4 -u  x o ;.< >*--& ..-4 sh-uV--- 'juylxlloolo G eco % ls >&w<-3e: ..u .Q ..,c w...- ..o k.y
r)w - <+ .1- %  z.y.<. - v. w .'s Su -#** â: Ta* W. ;<k-lxJ ; =< owlw-reu.w fx< %,- m tu- >
u o-o< w:s x:- ...--1.

J) fb.wwi tx Q.=>x '+- A a-4 =...* -. -+ f') ho < oo-u.-=  elswv u b.'.-a4 ar.>.ok fabw, sx-  .g ka-.w

' 

- l(A< os xjok + A G( ,4.01 à , % r e,ï.-% CQ (>  k tx Ruacted yt7) #A : o . .<.(- k 'wk sucù k = e. w w'w x ., jc k . -4 z ,x,h #. , >.z' .. . , -. .k. -.a a -11.. su.e x.rkw.a l .., utwx? .= .-eb.z x-- .4 tnaxs . .4, û. yo ïe.-: . wï.wq1 .% '.7.<.
$

> <

g .r,-.w>%

Redacted Nkh
#

sk..# 4 f..me<..y'Tez wt



+ uc- Gsk-b '< . u m I-A. . . tk koxM$ &W ' '. . t5<1j.- k.o .

!Redactedtlj '

ukx<x w k1N G uokx 1 u accoeicwte uum  '>  2.-1

j J'.-e 4. y
%
eOl.-  .

.=c .- - Aw<.o wsu -J B< z<b). ci < -B.
.w4'.- y'.wuow q-,ko.koo â v rG.o k > l> r
svui . r.zxçoou w ,' tl aw -lwe ->
X-..- =41'oo j> weywls', uou sy to.wac'a << x*.

Rrzuk <&- -G G V 1 # Txeo-l ><
4'.1.:1 su w- .c.Ax<-4'.*4 .

m
czGoù voc.

/zr

G-a .<4 N 1. t. .

zr /
Q-em V- kl<-.ça

e.- / cw é/xyess/j G .

' pl
07.,3. >lzeazyw-

N
G<> m ckwboy



EXHIRIT I



EXHI9IT L



wwvww w . w z w' v w : ww e v v t-ewwul I ,wl l k =uz I I I IuL1 %J%JI c.xJ/ < '.JD F- clHc I kJI I x7

l
2
3
4
5
6
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION

t 1 1 The Facebook, lnc., et al., NO. C 07-01389 .TW>Q ,u '.! 12 Plaintiffs, ORDER GRANTING PLAINTIFFSN v. CONFIDENTIAL MOTION TO ENFORCEY 
T 13 THE SETTLEMENT AGREEMENT.c1 connectu, Inc., et al.,.- .j j 4Q ! Defendants.E ! 15 /

% !X 
ï 16 1. IxlxooccTlox= .!Y 2 17 Plaintiffs in this lawsuit are The Facebook lnc. and Mark Zuckerberg (collectively,-a

D ttFacebook''). Plaintiffs bring this action against Connectu, Inc., Pacific Northwest Software, Inc.,l 8
19 Winston Williams, and Wayne Chang (collectively, ttDefendants'') alleging, inter alia,
20 misappropriation of trade secrets, unfair competition, and violations of 18 U.S.C. j 1030, et seq. In
2 1 essence, Facebook alleges that Connectu gained unauthorized access to Facebook's servers and
22 website and took infonnation for its own unlawful use. The parties are engaged in at least two other
23 lawsuits over these matters; in those cases, Cormectu is the Plaintiff and Facebook is the Defendant.
24 In the course of this lawsuit, the parties engaged in private mediation. On February 22,
25 2008, as the result of the mediation, the parties signed a written tû-l-elqn Sheet & Settlement
26 Agreement'' In the Agreement, the parties agreed to resolve all of their disputes and to dismiss the 1

1t: t27 pending lawsuits. The Agreement provides that thev mav execute more formal documentq but .

28 these terms are binding.'' After signing the Agreement, the parties attempted to draft formal i

I
(

'

ù

'
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l documents but failed to reach a consensus on certain tenns. In the Agreement, the parties stipulate

2 that the federal court in San Jose, California has jurisdiction to enforce it. Based on a belief that a
3 court order is necessary to enforce the February 22, 2008 Agreement, Facebook filed the present
4 motion in this Courtl

5 The question for decision by the Court is whether the February 22, 2008 Agreement contains
6 sufficiently definite and essential tenns that it may be enforced. For the reasons stated below, the
7 Court finds that the Agreement is enforceable and orders its enforcement.
8 II. BACKGROUND
9 As stated above, this action is one of three separate actions between the parties in various
10 federal courts.z On January 22, 2008, United States Magi.strate Judge Richard Seeborg ordered the

'C 1 1 parties to participate in Altemative Dispute Resolution. (Docket Item No. 270.) The parties elected>Qu 12 to participate in private mediation.
Y.c 13 On February 22, 2008, the parties engaged in mediation before Antonio Piazza. Both sides
-a- 14 were represented by counsel. As the result of the mediation, the parties signed a handwritten
C 15 document entitled, tç-f'enn Sheet & Settlement Agreement'' CtAgreemenf'). (Second Declaration of%
X 1 6 Evan A. Parke, Ex. A., hereafter, ttparke Decl.,'' tiled under seal.)=
Z 1 7 With the precise financial terms redacted,3 the Agreement provides, as follows:4*:
Q 18

1 9 l (hereafter, ttMotion,'' Docket Item No. 329, filed under seal.)
20 2 I'he other actions are Connectu LLC v. Zuckerberg, Appeal No. 07-1796 (1st Cin) and
21 Connectu. lnc. v. Facebook. Inc., Case No. C 07-10593-DPW (D. Mass.).
22 3 The Agreement recites that all of its terms are 'lcont-idential.'' At the hearing on the

motion? the Court expressed its need to discuss the Agreement in its Order. The Court now
23 detenmnes that it can protect the confidentiality of the Agreement if references to the amount of

consideration which the parties agreed to exchange as a part of the settlement are omitted.
24 Moreover, since neither Facebook nor Colmectu are publicly traded companies at this time, the

Court tinds good cause to keep the transcript of the proceedings under seal as requested by the
25 parties to protect their financial information.
26 4 (Declaration of Theresa A. Sutton in Support of Plaintiffs' Contidential Motion, hereafter,
ttsutton Dec1.,'' Ex. A at 1-2, filed under seal.) For authenticity purposes, the Court leaves all:7 fyzpngrophl'/xnl sxgvnre cllarl qtrktvfxnAAtc l'n tlasx A rsxsxmsxnt AAnnlaungorl

28 2
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1 The Term Sheet & Settlement Agreement
2 1) The following will settle all disputes between Connectu and its related parties, on the

one hand and Facebook and its related parties, on the other hand.3 ,2) Al1 parties get mutual releases as broad as possible and al1 cases are dismissed with
4 prejudice. Each side bears their own attorneys fees and costs.
5 3) A11 tenns of agreement are confidential, no party disparages any other parties and no

party will comment further publicly related to facts underlying or related to this
6 dispute. The parties will agree on any public statements. A violation of the publicity

and confidentiality provision of this paragraph shall be submitted to a binding
7 arbitrator who may award injunctive relief and damages up to (REDACTED) million.
8

* 5
9

4) The parties stipulate that the San Jose Federal Court shall have jurisdiction to enforce10 this agreement.
'Z 1 1 5) The parties agree that they may execute more formal documents but these terms are> binding and this document may be submitted into evidence to enforce this agreement.u l 2

6) Connectu founders represent and warrant (1 ) They have no further right to assertY*c 13 against Facebook (2) They have no further claims against Facebook & its related'% Parties.
.* - 1 4< - 

k7) All Connectu stock in exchange for (REDACTEDI in cash & EREDACTED)
.! l 5 common shares in Facebook. The tenns of the shares shall include a requirement that
.-1 all votes related to the shares will be voted in accordance with the Board of Director's
* a 16 recommendations and be subject to the same anti-dilution protections afforded to= 6 b k will determine the form &.= : Series D preferred stock. Face oo* Z 7 documentation of the acquisition of Connectu's shares gconsistent with a stock and. 1ë 

h or stock acquisitionq.; yacebook represents that it currently has (R-EDACTEDIcas> l 8 fully diluted shares outstanding.
19 The Agreement was signed by Mark Zuckerberg, individually and on behalf of Facebook,
20 and by Cameron Winklevoss, individually and on behalf of Connectu. Tyler Winklevoss and Divya
2 l Narendra also signed the Agreement. (Sutton Decl., Ex. A at 2.) These individuals are principals of
22 their respective companies.
23
24
25 5 Strikeout in the original.
26 6 Strikeout in the original.
7,7 Inferllnentlnn ln nrlglnnl -

28 3
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1 Plaintiffs' motion to enforce the Agreement is made on the grounds that the Agreement
2 unambiguously sets forth all material tenns of the parties' settlement and Defendants should be
3 ordered to comply with it. (Motion at 6.) Defendants contend that Facebook's motion to enforce the
4 Agreement should be denied because (l) the agreement is missing material tenns, (2) the terms
5 which are included were not agreed upon, and (3) Facebook committed fraud in the procurement of
6 the Agreement. (Connectu's Opposition to Facebook's Confidential Motion at 6, hereafter,
7 ttopposition,'' filed under seal.) ln its reply, Plaintiffs contend that the Agreement was not procured
8 by fraud. (Reply in Support of Confidential Motion at 9, hereafter, ttReply,'' filed under seal.) The
9 Court considers each issue in turn.
10 111. DISCUSSION

't 1 1 A. The Court's Jurisdiction>>u 12 Before considering the motion to enforce the Agreement, the Court considers its jurisdiction
Y.c 13 to act on such a motion. The Court also considers issues raised at the hearing, namely, whether
-a- 14 Plaintiffs are required to t5le an action to enforce the Agreement, to which Defendants would be
C l 5 allowed to plead their objections to enforcement as affirmative defenses.
X 16 ttlt is well settled that a district court has the equitable power to enforce sulnmarily an=
d 17 agreement to settle a case pending before it.'' Callie v. Near, 829 F.2d 888, 890 (9th Cir. 1987)',-a
X . INT Mldg.. Inc. v. Agresti, 796 F.2dl 8 Decanav v. Mendoza, 573 F.2d 1075, 1078 (9th Cir. 1978),

19 276, 278 (9th Cir. 1986)*, ln re CiW Eguities Anaheim. Ltd., 22 F.3d 954, 957 (9th Cir. 1994). Once
20 a settlement has been reached in a pending action, any party to the agreement may bring a motion to
2 1 enforce it. See Doi v. Halekulani Corp., 276 F.3d l 131, 1 135 (9th Cir. 2002). Specifically,
22 California law provides:
23 If parties to pending litigation stipulate, in a writing signed by the parties outside thepresence of the court or orally before the court, for settlement of the case, or part thereof, the24 court, upon motion, may enterjudgment pursuant to the terms of the settlement.
25 Cal. Civ. Proc. Code j 664.6. In addition to the statutory power to enter a judgment, the court's
26 enforcement powers include the inherent authority to order a party's specific performance of acts
77

28 4
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1 required by the settlement agreement and to award damages or other sanctions for noncompliance.
2 TNT Mktg., 796 F.2d at 278.
3 ln this case, in addition to its inherent authority and the authority conferred by California
4 law, in Paragraph 4 of the Agreement, the parties explicitly stipulated that the Court has authority to

5 exercise enforcement. Therefore, the Court is satisfied that it has the jurisdiction and authority to
6 enforce the Agreement without requiring additional pleadings.
7 However, the power to enforce a settlement agreement can only be exercised if the tenns
8 have been agreed to by the individuals authorized to make decisions behalf of the parties. See
9 Harrop v. W. Airlines- lnc., 550 F.2d 1 143, 1 145 (9th Cir. 1977). At the hearing, Defendants raised
10 two issues regarding the authority of the Court to enforce the Agreement against the individuals and

'C 1 1 the corporations.>
u .1 12 First, Defendants question whether there is a bases for the Court to exercise personal
Y t'J 13 jurisdiction over Connectu's individual shareholders, i.e., the three principals who signed the.c1
-- *1 14 Agreement.8 The Court finds that by signing the Agreement with explicit statements such as thoseQ g
C ! 15 in Paragraphs l , 2, and 4, each of the signatories subjected him or herself to the Court's jurisdiction
x%!*J Q 16 for the limited purpose of enforcing the Agreement. Second, Defendants question whether= i
': '2 17 connectu-s individual shareholders received proper notice of the proceedings. The court finds the.:
> l 8 three principals of Connectu have had adequate notice since they are plaintiffs in the Massachusetts

19 action where the parties have vigorously litigated discovery issues relating to the enforcement of this

20 Agreement. (See June 3, 2008, Memorandum and Order, No. 07-10593-DPW, D. Mass.) It is
2 1 incongruous to argue that these individuals did not receive notice of the motion since Judge
22
23
24
25 8 Defendants first made these contentions in their sur-reply. (Defendants' Sur-Reply in26 Opposition to Confidential Motion to Enforce, hereaher, ltsur-Reply,'' Docket Item No. 438.) The

Court grants Defendants' motion for leave to file the sur-reply, and considers the contentions raised
7J in the mlr-reply.

28 5
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l Woodlocks' June 3, 2008 order in the Massachusetts action specifically addressed the healing on the
2 motion to enforce the Agreement in this Court.g (Id. at 2.)
3 B. The Material Terms
4 The construction and enforcement of settlement agreements are governed by principles of
5 local law that apply to the intemretation of contracts, even if the underlying cause of action is
6 federal. United Commercial lns. Serv.. lnc. v. Paymaster Corp., 962 F.2d 853, 856 (9th Cir. 1992).
7 Thus, challenges to a settlement agreement based on interpretation of ambiguous terms, fraud in the
8 inducement, or indefiniteness of a tenn all h1141 on the applicable state law. See White Farm Equip.
9 Co. v. Kupcho, 792 F.2d 526, 529 (5th Cir. 1986),. see. e.2., Doi, 276 F.3d at 1 135.
10 California has a strong policy in favor of enforcing settlement agreements. Osumi v. Sutton,

t l l 151 Cal. App. 4th 1355, 1357 (2007). Under Califomia law, a settlement agreement ttmust be>>u .1 12 intepreted as to give effect to the mutual intention of the parties as it existed at the time of
Y k'J 13 contracting.'' Roden v. Bergen Brtmswiz Corp., 107 Cal. App. 4th 620, 625 (2003),. see Cal. Civ.*c1
*- '1 14 Code, j 1636. When the agreement is in writing, ttthe intention . . . is to be ascertained from theQ g
C ! 15 writing alone, if possible.'' Brinton v. Bankers Pension Se1'v.- Inc., 76 Cal. App. 4th 550, 559
x%!*2 ( 16 (1999)., see Cal. Civ. Code j 1639. ttlcqotlrts will not set aside contracts for mere subjective= C
.: 2 17 misintepretation.-, uedaing concepts. Inc. v. First Alliance Mortaage co., 41 cal. App. 4th 1410,.:
> --A setuement agreement, like any other contract, is unenfbrceable if the parties fail to18 1421 (1996).

19 agree on a material term or if a material tenn is not reasonably certain.'' Lindsay v. Lewandowski,
20 l39 Cal. App. 4th 1618, 1622 (2006) (citing Weddington Productions. Inc. v. Flick, 60 Cal. App. 4th
21 793, 81 1 (1998)).
22 First, the Agreement clearly states the consideration for the performance required and how it
23 must be paid. (Sutton Decl., Ex. A at 1-2.) In exchange for a specified amount of cash and stock in
24
25 9 At the hearing, counsel for Connectu's individual shareholders argued that they are not
26 ttplaintiffs'' in the Massachusetts action. The Court declines to entertain the notion since counsel

admitted that the individual shareholders added themselves as plaintiffs to the amended comolaint in
7J tbnf nctinn - *-- -

28 6
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1 Facebook, Connectu founders are required under the Agreement to represent and warrant kçthey
2 have no further right to assert against Facebook'' and tçthey have no further claims against Facebook
3 and its related parties.'' IJZ)
4 Second, the Agreement clearly defines the structtzre of the transaction. (Sutton Decl., Ex. A
5 at 1-2.) Paragraph 7 recites that all Connectu stock is to be exchanged for a sum certain amount of
6 cash and a precise number of common shares in Facebook; it is a stock and cash for stock
7 acquisition. Subsequènt negotiations might have proposed a different structure for the transaction or
8 other additional tenus, but those proposal were, apparently, rejected. (JZ, Ex, B.) The Court calmot
9 considered subsequent negotiations as evidence that there was no tûmeeting of the minds'' with the
10 respect to the Agreement. The Court must determine the parties' intent from the four corners of the

Q 1 l Agreement, not from the extrinsic evidence. Brinton, 76 Cal. App. 4th at 559,. Cal. Civ. Code j>
u .j 12 1639.
Y r.T 13 Third, the principals of each company, who are persons authorized to make decisions for the.c1
-- .1 14 parties, a1l signed the handwritten version of the Agreement and none of the signatures are disputed.Q J
4 j 15 However, Defendants point out that one stockholder in Connectu, Howard Wirlklevoss, was not ax%I*2 ( 16 party tos and did not sign the Agreement. (Opposition at 10.) Therefore, the issue becomes whether= é
'' '@ 17 the lack of Howard winklevoss' signature makes the Agreement unenforceable..n> l 8 Connectu is a Connecticut corporation. (Id. at 1.) Under Connecticut law, a share exchange

19 transaction only needs to be approved by majolity vote. See Conn. Gen. Stat. j 33-8 16(a). As of
20 May 23, 2006, Howard Winklevoss owned 1% of the outstanding shares in Connectu. (Declaration
2 l of Neel Chatterjee in Support of Plaintiffs' Reply, Ex. B at 10, tiled under seal.) There is no
22 evidence his ownership interest changed as of the date of the Agreement. The shareholders who
23 signed the Agreement own 99% of the outstanding shares. Since a majority of Connectu's
24 shareholders have agreed to the transaction, the consent of Howard Winklevoss is ulmecessary to
25 make the Agreement binding on him. Therefore, the lack of Howard Winklevoss' signature is not an

. I26 impediment to enforcing the Agreement. 
)
;7 5 
;; ..

28 7
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1 Defendants contend that the Agreement was only a starting point for negotiating more fonnal

2 documentation. (Opposition at 7-9.) However, the Agreement itself provides that the parties QGma.v
3 execute more fonnal documents,'' but that the Agreement is tEbinding.'' (Sutton Decl., Ex. A at 1,
4 emphasis added.) lt is significant that the parties used the word tçmay'' in this instance as opposed to
5 tEwi11,'' which they had readily used in other contexts. (See e.z., Agreement !! l , 3, 7.) On the face
6 of the Agreement, it is clear that, had the parties wished to require more fonnal documents, they
7 could have indicated they will or shall execute more formal documents. Instead, they elected to use
8 the word, iEmay,'' and made clear that the Agreement is binding in and of itself.
9 ln sum, the Court tinds that the Agreement reached by the parties does not display on its face
l 0 a failure to agree or any uncertainty regarding its material terms. Accordingly, the Court finds that

t l 1 the Agreement is enforceable.>
u 'j 12 C. Whether the Agreement Was Procured by Fraud
Y J 13 Defendants contend that Facebook's motion to enforce the Agreement should be denied-cx!*- *1 14 because Plaintiffs fraudulently procured the Agreement by misrepresenting Facebook's presentQ g
t ! 15 value. (opposition at 14.)
X E is not enfbrceable if it was induced by fraud. Jones v. Grieve, 15 cal. App. 561,16 A contract=Y 2 17 566-67 (191 1). To prove fraud in the inducement of a contract, a party must establish the elements*y
Q 18 of common 1aw fraud. Id. The elements of fraud are (1) misrepresentation; (2) scienter; (3)

19 justifiable reliance', and (4) resulting damage. Buckland v. Tkeshold Enteprises. Ltd., 155 Cal.
20 App. 4th 798, 806-07 (2007)*, Wilke v. Coinwav. Inc., 257 Cal. App. 2d 126, 136 (1967) (quoting
21 Cortez v. Wevmouth, 235 Cal. App. 2d l40 (1965)). These legal principles apply to a contract to
22 settle a lawsuit. See Merced Counl Mut. Fire lns. Co. v. The State of Califomia, 233 Cal. App. 3d
23 765, 771 (1991).

Where a party is represented by counsel, or where the alleged misrepresentation was made l24
1
!25 by an adversary during thr course of negotiations, courts have held that reliance is unjustifiable. See j
126 Scognamill v. Credit Suisse First Boston LLC, 2005 WL 2045807 (N.D. Cal. 2005) (holding as a ;
l:7/ i
i28 8 i. 1i
1l

i
. .. . . . . . . . '. ) . . . . . . . . . .



Uase b:0'/-cv-013t JW Document 461 Filed 06/25/-.08 Page 9 Of 13

l matter of law that reliance on representation of adversary in execution of merger agreement was
2 unjustifiable where parties were represented by counsel during the negotiation processl; Wilhelm v.
3 Pray. Price. Williams & Russell, l 86 Cal. App. 3d 1324 (1986) (holding that the fraud claim failed
4 because plaintiff was represented by counsel at the time of the allegedly fraudulent statement, and it
5 was not llreasonable for plaintiff to accept defendant's statements without an independent inquiry or
6 investigation').
7 1. Connectu's Proffer Regarding Facebook's Valuation
8 Defendants contend that they were degauded duling the settlement negotiations because
9 Plaintiffs did not disclose a valuation of Facebook common stock which had been made by the
10 Facebook Board of Directors. (Opposition at 6.)

t l 1 Apparently, in October 2007, Facebook and Microsoft issued a press release stating>
Q çt k $240 million stake in Facebook's next round of tinancing at a $l5 billionu 12 Microsoft would ta e a
Y '' Parke Decl., Ex. J.) Defendants proffer evidence that subsequent to the press release,.c 13 valuation. (
*a- 14 in the regular course of its operations, Facebook's Board of Directors determined a value of the
C 15 company's ttshares'' which was different than the valuation disclosed in the press release.X 16 (Declaration of Robert T. Clarkson !@ 1 1, filed under seal.)=
Y 1 D fendants do not challenge the accuracy of the press release itself. Thus, there is no claim. 17 e
Q l 8 that the statement in the release was not trtze when it was made. (Declaration of Ted Wang in

19 Support of Plaintiffs' Confidential Motion !J 2, filed under seal.) Plaintiffs do pot deny that the
20 Facebook Board of Directors made a subsequent valuation of Facebook shares which was a different
2 1 value from the value Microsoft attributed to the company. However, Plaintiffs did not make any
22 representations or warranties in the Agreement about the value of Facebook common stock.lo
23
24 :0 Defendants provide no authority to support their contention that either Facebook orZuckerberg had a duty to disclose the Board's valuation to Defendants in the context of the25 settlement or to correct any subjective valuation which Defendants might have made whendetermining what demand to make in the mediation. It is clear that generally one has a duty to26 correct a disclosure which is misleading when made, but usually, there is no duty to a correctstatement which is true at the time it is made. See Brodv v. Transitional Hospitals Corp., 280 F.3d .-u97 flQ-/ 1 fAn/k (Ot#' r>l'r 7902)., Pzclcma:l -.'. Pslaraiz Cokp., 7 lC 17.22 l 3,-) 7 -( k b-C-CiF. iV9bj-. '-f-nt-emlona -

l28 9
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1 Morever, it is undisputed that the shares the parties agreed to exchange in the Agreement and the
2 shares invölved in the Microsoft's t'ransaction are of different classes. Accordingly, the failure to
3 disclose the difference in the valuations calmot be fraudulent as a matter of law.
4 Further, the Agreement does not attribute a speciiic value to the outstanding shares of
5 Facebook's stock; there is no admissible evidence that Plaintiffs made any such representation while
6 negotiating the settlement.l l Rather, the only representation evident from the Agreement is the
7 number of fully diluted shares which Facebook currently has outstanding. (Parke Decl., Ex. A.)
8 Defendants have failed to show that this representation was false or that there were any other
9 misrepresentations made by Plaintiffs upon which Defendants could have justifiably relied.
10 In sum, the Court finds Defendants have failed to establish that Plaintiffs made a

t 1 1 misrepresentation during the negotiation. The individual signatories to the Agreement are>
Qu 'j 12 sophisticated business parties who were represented by reputable cotmsel at the mediation. EitherY 
t! 13 party could have chosen to condition the financial exchange being negotiated on representations and-c1

-- *1 14 warranties of the value of the stock involved or to conduct their own due diligence with respect toQ !
C ! 15 Facebook's valuation. Neither party chose these courses of conduct. Notably, in his June 3, 2008.%!* I 16 order denying connectu's motion to compel production of documents, Judge woodlock stated:= i
d '2 17 From all that appears, the parties were prepared to settle their disputes then, despite the fact-y that aspects of discovery in this case-most pertinently for present purposes

, document> 18 production-had not been completed and unresolved discovery issues remained outstanding.
19 (See June 3, 2008, Memorandum and Order at 2, No. 07-l0593-DPW, D. Mass.) Thus, the parties
20 elected to proceed with their settlement negotiations lcnowing they lacked potentially relevant
2 l
22 concealment exists only tçwhen a party to a transaction, who is under no duty to speak, neverthelessdoes speak and suppresses facts which materially qualify the facts stated.'' Persson v. Smart23 lnventions- lnc., 125 Cal. App. 4th 1 141, 1 l64 (2005).
24 11 Defendants proffer evidence of statements made during mediation that resulted in theAgreement. Under ADR Local Rule 6-1 1, tEanything that happened or was said, any position taken,25 and any view of the merits of the case formed by any participant in connection with any mediation. . shall not be . . (2) disclosed to the assigned judge; or (3) used for any purpose, including: ,,26 lmpeachment, in any pending or futtlre proceeding in this court. Pursuant to this privilege, theCourt declines to conduct a hearing or consider evidence regarding the details of the parties' 

),77 negntlntlnnt ln tnelr mer-llrttlgll. ;
28 10
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1 information. Without a showing by Defendants of a material misrepresentation or omission in the
2 negotiations, the Court finds no basis to decline enforcement.
3 2. Securities Fraud
4 ln their opposition and sur-reply, Defendants contend that the Agreement is not enforceable
5 because Plaintiffs committed securities fraud, making the Agreement voidable. (Opposition at 14.,
6 Sur-Reply at 7.)
7 Neither Plaintiffs nor Defendants have cited authority that an agreement to exchange shares
8 of closely held corporations pursuant to settlement of litigation between the companies is voidable
9 by showing securities fraud. The cases which Defendants cite in their sur-reply regarding a duty to
10 disclose ttmaterial non-public infonnation'' all fall within the context of insider trading

, which is not
t l 1. an issue in this case. (Sur-lkeply at 10.)>
Qu .1 12 On June 24, 2008, the day after the hearing, Defendants requested leave to file additional
Y k! 13 authority to provide precedent for voiding a purported settlement agreement on the basis of-cx .!
-- 'J 14 seculities fraud.iz While Defendants cite one case where a settlement was found void under j 29 ofQ g
C ! 15 the Securities Exchange Act, that case involved an agreement which violated the margin
.%!* I 16 requirements of Regulation T because the defendant failed to recover capital after the settlement.= i
Y ;î 17 Pearlstein v. Scudder and German, 429 F.2d l 136, 1 142-43 (2d Cir. 1970). Contraty to Pearlstein,*g
> 18 the Ninth Circuit has held that a broad release in a signed settlement agreement operates to prevent a

19 party from collaterally attacking the agreement by alleging it violates the securities laws under j 29.
20 Petro-ventures. lnc. v. Takessian, 967 F.2d 1337 (9th Cir. 1992). Specifically, the Ninth Circuit i

i2 1 noted:

22 Ewlhen, as here, a release is signed in a commercial context by parties in a roughly
equivalent bargaining position and with ready access to counsel, the general rule is that, if23 'the language of the release is clear, . . the intent of the parties gis) indicated by the languageemployed.'

24
25
26 12 (See Docket Item No. 454.) While Plaintiffs have not had an opportunity to respond, theCourt finds good cause to grant Defendants leave and considers the authority presented in !,7J Defenanntq' pnr-rt ' - - ' - - '

l26 11
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1 ld. at 1342 (quoting Locafrance U.S. Corp. v. Intermodal Sys. Leasing- lnc., 558 F.2d l 1 13, l 1 l 5
2 (2d Cir. 1977)). Thus, in Petro-ventures, the Ninth Circuit effectuated the parties' intent to bring
3 about ttgeneral peace'' by finding that their settlement agreement cannot be voided under j 29. J.1J..
4 As in Petro-ventures, this case involves a settlement agreement reached by the parties, who
5 were represented by counsel, in which they intended to undertake to give mutual releases that were
6 ttas broad as possible.'' (Agreement !( 2.) There is no doubt that the language of the release in
7 Paragraph 2 of the Agreement conveys the intent of the parties to release all claims. Thus, the
8 Agreement cannot be collaterally attacked using j 29.
9 Accordingly, the Court tinds that Defendants have failed to tender sufficient evidence of
10 fraud in the circumstances proffered to the Court to create a genuine dispute as to whether the

Q l l Agreement was fraudulently induced.>Qu I 12 V. CONCLUSION
Y t! 13 The Court GRANTS Plaintiffs' Motion to Enforce the Parties' Settlement Agreement. The*;:x!*- '1 14 parties are ordered to appear on July 2, 2008 at 10 a.m. to show cause why ajudgment should notQ !
C ! l 5 be entered ordering the parties to take the actions required of them by the Settlement Agreement.x%!*2 Q 16 On or before June 30, 2008, the parties are directed to submit a proposed form of judgment= i
d '@ 17 consistent with this order..a
> l 8

19 Dated: June 25, 2008
J?t JV?VTLE20 Un' d States District Judge

2 1
22
23
24
25

26 j
k7J ;it28 12
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l THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@orrick.com
D. Michael Underhill MUnderhill@BSFLLP.com

3 David A. Barrett dbarrett@bsfllp.com
Evan A. Parke eparke@bstllp.com

4 George Hopkins Guy hopguy@orrick.com 
-1. Neel Chatterjee nchatterjee@onick.com

5 Jonathan M. Shawjshaw@bsfllp.com
Kalama M. Lui-Kwan klui-kwan@fenwick.com

6 Monte M.F. Cooper mcooper@orrick.com
Scott Richard Mosko scott.mosko@finnegan.com

7 Sean Alan Lincoln slincoln@orrick.comSteven Christopher Holtzman sholtzluanttLbsl)l Ipecom
8 Theresa Ann Sutton tsutton@onick.com
Tyler Alexander Baker Tbaker@fenwick.com

9 Valerie Margo Wagner valerie.wagner@dechert.com
Yvonne Penas Greer ygreer@orrickcoml 0

Q l l> Dated: June 25, 2008 Richard W. Wieking, Clerku l 2
Y.c 13 By: /s/ JW chambers
X Elizabeth Garcia- 14 courtroom DeputyQ
E 15
M 16
=e ,t l'7
*p!> 18

19
20
21
22
23
24
25
26
77
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Case 1:07-cv-10593-0PW Document 189 Filed 04/2:+,..008 Page 1 of 8

IN THE UNITED STATES DISTRICT COURT
F0R THE DISTRICT OF MASSACHUSETTS

coxxscT ,u INc,. CAMERON
w= Evoss,TYLER wnqtLEvoss,
Ar  DIVYANARENDM ,

Plaintiff

FACEBOO ,K lNC., MAltK ZUCKERBERG,
EDUARDO SAVERIN, DUSTIN
MOSKOVITZ. ANDREW MCCOLLUM, and
FACEBOOK, LLC,

Defendants.

Civil Action No. 1:07-CV-10593-DPW

PROOF OF SERVICE

;!
;

:
PROOF OF SERVICE '

OI.lS $Wst:260299071.1
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I am more than eighteen years old and not a party to this action. My place of employmentand business address is 1000 Marsh Road, Menlo Park, CA 94025.
On April 24, 2008. I delivered to the below listed individuals the following documentts):

CONFIDENTIAL NOTICE OF FILING OF MOTION (Document SubmittedUnder Seal)
By transmitting via facsimile the documentts) listed above to the fax numberts) setforth below before 5:00 .m. on A riI 24, 2008.
By placing the documentts) listed above in a sealed envelope with postage thereonfully prepaid, in the United States mail at Menlo Park, Califomia addressed as set forthbelow on A ril 24, 2008.
By causing personal delively by WESTERN MESSENGER of the documentts) listedabove to the erson s at the address es set forth below

.X By placing a true and correct copy of the documentts) in a Federal Express envelopeaddressed as set forth below and then sealing the envelope, affixing a pre-paid FederalExpress air bill, and causing the envelope to be delivered to a Federal Express agent fordelive .

ATTORNEYS FOR PLMNTIFF CONNECTU
John F. Hornick, Esq,
Meredith H. Schoenfeld, Esq.Margaret A. Esquenet, Esq.
Daniel P. Kaufman, Esq.
Finnegan, Henderson, Farabow, Garrett &
Dunner, LLP
901 New York Ave.
Washington, D.C. 20001
Telephone: (202) 408-4000
Facsimile: (202) 408-4400
Email: jolm.hornick@finnegan.com

meredii.schoenfeld@fMegan.com
margaret.esquenet@tinnegan.com
daniel.kaufman@firmegan.com

Daniel P. Tiglle, Esq.
Scott Mcconchie, Esq.
Griesinger, Tighe & Maffei, LLP176 Federal Street
Boston, MA 021 10
Teleyhone: (617) 542-9900
Facslmile: (617) 542-0900
Email: dtiehe@mmllp.com

sm@gtmllp.com

I '
i
! '!
!

-2-
PROOF OFSERVICEOHS 5V1t:260299071.1
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ATTORNEYS FOR DEFENDANT EDUARDO SAVERIN

Robert B. Hawk, Esq.
Heller Ehrman. LLP
275 Middlefield Road
Menlo Park, CA 94025
Telephone: (650) 324-7000
Facsimile: (650) 324-0638
Email: robert.hawk@hellerebrman.com
Bhanu Sadasivan, Esq.Heller Ehrman LLP
275 Middletield Road
Menlo Park, CA 94025
Teleyhone: (650) 324-7169
Facslmile: (650) 324-6074
Email: bhanu.sadasivan@hellereh=r.com
Daniel K. Hampton, Esq.
Gordon P. Katz, Esq.
Holland & Knight, LLP
10 St. Jame: Avenue, 1 1th FloorBoston, MA 021 16
Telephone: (617) 523-2700
Fatsimile: (61X 523-6850
Email: dan.hampton@hklaw.com

gordon.katz@hklaw.com

Annette Hursq Esq.
Nathan E Shafroth, Esq.Heller Ehrman, LLP
333 Bush Street
San Francisco, CA 94104
Teleyhone: (415) 772-6000
Facslmile: (415) 772-6268
Email: nnnette.hurst@hellerbrman.com

nathu.shafroth@hellereh=an.com

Executed on April 24, 2008, at Menlo Park, California.l declare tmder penalty of
perjul'y that the foregoing is true and correct.

O
Abby Ako Nai

j '1r1
l! *.
Il1I

-2-
PROOF OF SERVICEoHs west:i6t)zggtpl.l
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1 SEAN A. LINCOLN (State Bar No. 136387)
salincoln@orric s..k com2 1. NEEL CHATTERJEE (State Bar No. 173985)
nchatterjee@orric ck com

3 MONTE COOPER (State Bar No. 196746)
mcooper@onick.com

4 THEMSA A. SUTTON (State Bar No. 21 1857)
tsutton@onick.com

5 YVONNE P. GREER (State Bar No. 214072)
ygreer@o wrrick com6 ORRICK, HERRINGTON & SUTCLIFFE LLP

1000 Marsh Road
7 Menlo Park, CA 94025
Teleghgne: 650-614-7400

8 Facslmlle: 650-614-7401
9 Attorneys for Plaintiffs

THE FACEBOOK, INC. and MMtK ZUCKERBERG
10
11 UNITED STATES DISTRICT COURT
12 NORTHERN DISTRICT OF CALFORNIA
13 SAN JOSE DIVISION
14
15 THE FACEBOOK, INC. and MARK Case No. 5:07-CV-01389-RS

ZUCKERBERG,
16 PROOF OF SERVICE

Plaintiffs,
17 VIA FEDERAI, EXPRESS AND/OR

v. HAND DELIVERYW
18

CONNECTU, mC. (formerly known as
19 CONNECTU, LLc), PAcllqcNORTHWES'T SOF'TWARE, I'N ,C.
20 wmseroN wILLIAMS and WAYVE

CHANG
21

Defendants.
22
23
24
25
26

27
28
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1 PROOF OF S-ERV-IC- E
2 I am a resident of the State of California and over the age of eighteen years, and not a
3 party to the within action. On April 23, 2008, I served the within documentts):
4 1 FACEBOOK, INC. AND M/tltlf ZUCKERBERG'S CONFIDENTIAL MOTION WITH

IPROPOSED) ORDER GRANTING CONFIDENTIAL MOTION;5
2. DECLAMTION OF GREG ROUSSEL IN SUPPORT OF FACEBOOK, INC. AND MARK6 

ZUCKERBERG'S CONFIDENTIAL MOTION (EXHIBITS ATTACHED);
7 3. DECLARATION OF MARK HOWITSON IN SUPPORT OF FACEBOON INC. AND MARKZUCKERBERG'S CONFIDENTIAL MOTION;
8 4. DECLARATION OF THERESA A. SUTTON IN SUPPORT OF FACEBOOK, INC. AND
9 M3tltlk ZUCKERBERG'S CONFIDENTIAL MOTION (EXHIBITS ATTACHED).
10 By transmitting via facsimile the docklmentts) listed above to the fax numberts) set

forth below before 5:30 .m. on A ril 23, 2008.1 1 
B lacing the documentts) listed above in a sealed envelope with postage thereony P
fully prepaid, in the United States mail at Menlo Park, Califomia addressed as set forth12
below on Au st 9, 2007.

13 X By placing a true and correct copy of the docltmentts) in a Federal Express envelope
addressed as set forth below and then sealing the envelope, affixing a pre-paid Federal14 Express air bill, and causing the envelope to be delivered to a Federal Express agent for
delive .15

x By causing personal delivery by Careful Courier of the documentts) listed above to the
16 erson s) at the addresstes) set forth below.
17 ATTORNEYS FoR DEFENDANTS CONNECTU INC., NORTHWEST SOFTWARE, INC., WINSTONWILLIAMS AND WAYNE CIIANG
1 8 Scott Mosko, Esq. wchard 1. werde Nr Jr., Esq.Filmegan, Henderson, Farabow, Garrett wter calamari Esq.19 

,& Dumwr, LLP Adam Wolfson, Esq.20 
3300 Hillview Avenue QUINN E L URQUHART OLIVER &

Palo Alto, California 94304-1203 HEDGES, LLP21 Telephone: (650) 849-6600 51 Madison Avenue, 22nd Floor
New York, New York 10010-1601Facsimile: (650) 849-666622 

v Telephone: (212) 849-7000Hand Delivery 
yucsimile: (212) 849-710023

David Azar, Esq.24 
QIJINN EMANUEL URQUHART OLIVER &

HEDGES, LLP25 
865 S Figueroa Street, 10th Floor
Los Angeles CA 9001726 
Telephone: (213) 443-3000
r'auàk'kku'lu. (213) 445-310327

28
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1
A'IVORNEYS FoR EDUARDO SAVERIN2

Robert B. Hawk, Esq. Daniel K. Hampton, Esq.3 
.Heller Ehrman, LLP Holland & Knlght, LLP4 ' 275 Middlefield Road 10 St. James Avenue

Menlo Park, CA 94025 Boston, MA 021165 Telephone: (650) 324-7000 Telephone: (617) 573-2700
Facsimile; (650) 324-0638 Facsimile: (617) 523-68506

7 I am readily familiar with my firm's practice for collection and processing correspondence
8 for delivery via Federal Express, to wit, that correspondence be deposited with the Federal
9 Express Courier this snme day in the ordinary course of business.
10 Executed on April 23, 2008 at Menlo Park, Califomia. 1 declare under penalty of perjury
1 1 under the laws of the State of Califomia that the foregoin is true and correct.
12 '

13 Kren N. s4uduHan
14 .
15

16
17
18
19

20
21
22

23
24
25
26
7-7
28
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po #Quinn Emanuel Urquhad et al. oept#51 Madison Ave
FI 22

RELEASE#: 3785346New York, NY 1001û160:
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1. Fold the first printed page in half and use as the shipping Iabel.
2. Place the label in a waybill pouch and a#ix it to your shipment so
that the barcode podion of the Iabel can be read and scanned.

3. Keep the second page as a receipt for your records. The receipt
contains the terms and conditions of shipping and information
useful for tracking your package.
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2. Place the Iabel in a waybill pouch and affix it to your shipment so
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3. Keep the second page as a receipt for your r>cords. The receipt
contains the terms and conditions of shipping and information
useful for tracking your package.
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1

1 UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CONNECTU, INC. DOCKET NUMBER CA0710593
3 PLAINTIFF

versus UNITED STATES COURTHOUSE
4 FACEBOOK, INC., ET AL

DEFENDANTS BOSTON, MASSACHUSETTS

6 YUNE 2 , 2 0 0 8
2 : 3 O p . m .

7
TRANSCRIPT OF MOTION HEARING

8
UNSEAT,ED HEARTNG ONLY

9
BEFORE : THE HONOM BLE DOUGM S P . WOODLOCK

10 UNITED STATES DISTRICT JUDGE

11
APPEARANCES :

l 2
ATTORNEYS FOR THE PLAINTIFF :

13
FINNEGAN HENDERSON FAQAROW GM RETT & DUNNER LLP

14
BY : JOHN F . HORNICK, ESQUIRE

15 9 0 l NEW YORK AW NUE , NW
WASHINGTON, DC 2 0 0 01 -44 13

16 TELEPHONE : 2 02 -4 08 -4 076
E-MAIL : john .hornick@f innegan . com

17 FM  : 2 0 2 - 4 0 8 0 -44 0 0

18

19 OFFICIAL COURT REPORTER

20 DIAHN M. MOLAS, RPR, DE CSR, AND NJ CCR
OFFICIAL COURT REPORTER

21 UNITED STATES DISTRICT COURT - DISTRICT OF MASSACHUSETTS
ONE COURTHOUSE WAY

22 THIRD FLOOR - SUITE 3200
BOSTON, MA 02210

23 TELEPHONE: (267) 977-2909
E-MAIL: Dmolasl@aol.com

24
DIl:CS LEPTRTED USIl:C ZLQCIIINE ETE .

25 TRANSCRIPT PRODUCED EMPLOYING COMPUTER-AIDED TECENOLOGY.

DTANE M. MOLAS, RPR, DE CSR, and NJ CCR
USDC

OFFICTAL COURT REPORTER



2

1 APPEMANCES ( CONTINUED) :

2 AND

3 BY : TOM JENKINS , ESQUIRE
9 0 1 NEW YORK AW NUE , NW

4 WASHINGTON, DC 2 0 0 01-4413
TELEPHONE : 2 02 -4 0 8 -4 0 00

5 FM : 2 0 2 - 4 0 8 0 - 4 4 O 0

6
BY : SCOTT R . MOSKO , ESQUIRE

7 330 0 HILLVIEW AVENLTE
PM O ALTO , CA 94304 - 12 0 3

8 TELEPHONE : 650 - 84 9 - 66 00
E-MAIL : scott .mosko@f innegan . com

9 FM : 6 5 0 - 84 9 - 6 6 6 6

10
BY : MEREDITH H . SCHOENFELD , ESQUIRE

11 9 0 1 NEW YORK AW NUE , NW
WASHINGTON, DC 2 0 0 01-4413

12 TELEPHONE : 2 02 - 4 0 8 - 4 3 93
FM : 2 0 2 - 4 0 8 0 - 4 4 0 0

13

14 BY : DM IEL P . TIGHE , ESQUIRE
176 FEDEM L STREET

15 BOSTON, MA 02 l10 - 22 14
TELEPHONE : 6 17 - 542 - 9 90 0393

16 E-MAIL : dtighe@gtmllp . com
FM  : 617 - 542 - O90 O

17

18
PFO-HAC-VICE-PENDING ATTORNEY FOR THE PLAINTIFF:

19
BOIES, SCHILLER & FLEXNER LLP

20
BY: D. MICHAEL UNDERHILL, ESQUIRE, PRO HAC

21 VICE PENDING
5301 WISCONSIN AVENUE, N.W.

22 WASHINGTON, DC 20015
TELEPHONE: 202-237-2727

23 E-MAIL: munderhill@bsfllp.com
FAX: 202-237-6131

24

25
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l APPFARANCES ( CONTINUED) :
2 ATTORNEYS FOR THE ALL DEFENDM TS , EXCEPT EDUM DO SAVERIN :

3 ORRICK, HERRINGTON & SUTCLIFFE LLP

4 BY : I . NEEL CHATTERJEE , ESQUIRE
'10 00 MARSH ROAD

5 MENLO PARK , CA 94 02 5 - 10 15
TELEPHONE : 650 - 6 14 - 7356

6 E-MAIL : nchatterjee@orrick . com
FM : 650 - 6 14 - 74 O l

7

8 BY : THERESA A . SUTTON, ESQUIRE
1000 MARSH ROAD

9 MENLO PM K, CA 94 0 25 - 10 15
TELEPHONE : 6 50 - 6 14 - 7356

10 E-MAIL: tsutton@orrick.com
FAX: 650-614-7401

11

12
PROSKAUER ROSE LLP

13
BY: STEVEN M. BAUER, ESQUIRE

14 ONE INTERNATIONAL PLACE
BOSTON, MA 02110-2600

15 TELEPHONE: 617-526-9700
E-MAIL: sbauer@proskauer.com

16 FAX: 617-526-9899

17 AND

18 BY: JEREMY P. OCZEK, ESQUIRE
ONE INTERNATIONAL PLACE

19 BOSTON, MA 02110-2600
TELEPHONE: 617-526-9651

20 E-MAIL: joczek@proskaueracom
FAX: 617-526-9899

21

22

23

24

25
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1 APPEAEANCES (CONTINUED) :
2 ATTORNEYS FOR THE DEFENDANT , EDUARDO SAVERIN :

3 HOLTIAND & O IGHT LLP

4 BY : DM IEL K. HAMPTON, ESQUIRE
10 ST . JM ES AWNUE

5 ELEVENTH FLOOR
BOSTON, MA 02116

6 TELEPHONE : 6 17 - 573- 58 86
E-MAIL : dan .hampton@hklaw . com

7 FM : 617 - 523 - 6850

8 AND

9 HELLER EHRMAN LLP

10 BY: ROBERT B. HAWK, ESQUIRE
275 MIDDLEFIELD ROAD

11 MENLO PARK, CA 940252116
TELEPHONE: 650-324-7165

12 E-MAIL: rober>.hawk@hellerehrman.com
FAX: 650-324-6016

13

14 ATTORNEYS FOR THE WITNESS, JEFFREY PARMET:

15 GESMER UPDEGROVE LLP

16 BY: LEE T. GESMER, ESQUIRE
AND JOSEPH LAFERRERA

17 40 BROAD STREET
BOSTON, MA 02109

18 TELEPHONE: 617-350-6800
E-MAIL: lee.gesmer@gesmer.com

19 FAX: 617-350-6878

20 AND

21 BY: CHRISTOPHER SHEEHAN, ESQUIRE
40 BROAD STREET

22 BOSTON, MA 02109
TELEPHONE: 617-350-6800

23 FAX: 617-350-6878

24

25
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l OFFICIAL COURT REPORTER:

2 DIA>  M. MOLAS , RPR, DE CSR, and NJ CCR
OFFICIAL COURT REPORTER

3 UNITED STATES DISTRICT COURT - DISTRICT OF M SSACHUSETTS
ONE COURTHOUSE WAY

4 THIRD FLOOR - SUITE 3200
BOSTON, Mh 02210

5 TELEPHONE : (267 ) 977 -2 909
E-MAIL : Dmolasl@aol .com

6

7

8

9

10 - -

11

12

l 3

14
P R O C E E D I N G S

15

16 THE DEPW Y CLERK: A1l rise .

17 This Honorable Court is now in session .

18 You may be seated .

19 Calling the case , Civil Action 07 - 10593 ,

20 Connectu, Inc. versus Facebook, Incw et al.

21 THE COURT: Well, at the outset, I do have a motion

22 to move this case in camera.

23 My general view is, unless there is some showing of

24 specific necessity beyond the generalized discussion, then, I

25 won't do that.
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1 discussion of non-code documents?

2 Simplistic, that's it.

3 MR. CHATTERJEE: Yes, Your Honor.

4 If he does get into a document that isn't code, he

5 can look at it to see if it has what they say is the

6 syntactical style, that looks like it has code in it, but,

7 beyond that, he can't review it in detail.

8 Now, just to be clear, as to these documents that
9 he identified, even though we disputed the interpretation of a

10 protocol, we did log them, we provided the 1og to Mr. Parmet,

11 and Mr. Parmet was going to be given the opportunity to object
12 and to take it to court if he felt it was appropriate; so,

13 notwithstanding the fact that we disagreed with him under the

14 protocol, and we disagreed with what he did, and we felt he

15 had violated it, we were still willing to take this to court

16 to resolve the dispute.

17 THE COURT: Now, is it your position, then, that

18 all of this was pre-admitted by the settlement discussions and

19 the term agreement?

20 MR. CHATTERJEE; Yes, Your Honor.

21 (Pause.)
22 THE COURT: What do you want me to do?

23 MR. CHATTERJEE: Your Honor, what I'd like you to

24 do is dismiss this case.

25 THE COURT: Well, but that's a matter for
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 Judge Ware; I mean, the term agreement says that he's the one

2 whols got the responsibility for this, in reviewing it, and

3 now, of course, there is a dispute about whether it's actually

4 been settled.

5 Now, I don't think I'm going to go beyond what the

6 term agreement is. Thatls where the resolution of any

7 disputes regarding this should be; that is, in the San Jose

8 Division of the Northern District.

9 MR. CHATTERJEE: I agree with you, Your Honor.

10 THE COURT: Okay; so I'm not in a position to

11 dismiss the case, I don't think, but to await the outcome, now

12 that there's a dispute, before Judge Ware; so what else do you

13 want me to do?

14 MR. CHATTERJEE: So, Your Honor, the other thing

15 you can do is you can await the outcome of those proceedings

16 in front of Judge Ware.

17 If Your Honor believes that you have jurisdiction,
18 one thing you could do is refer this matter to Judge Collings,

19 for Mr. Parmet, to talk about in camera what he looked at --

20 THE COURT: Well, I'm not going to be doing that.

21 This is not a, you know, trick question.

22 It is a question of what it is that I'm really

23 being asked to do and what my authority is to do it.

24 The only provisional kind of authority I think I

25 have in this area or, at least, the only one that I would
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 exercise is contempt; that is to say, someone is in

2 violation of a court order and I maintain some sort of

3 authority to deal with that as a contempt.

4 I'm not sure if there's anything else, I mean, you

5 say I could dismiss the case. I suppose it's possible for me

6 to tee it up to dismiss the case by saying that I followed the

7 Massachusetts rules that youbve identified, and theydre

8 applicable here.

9 I'm loathe to do that when the parties have a

10 mechanism for resolving this locally, which is what they

11 wanted to do, apparently, so it's back again.

12 MR. CHATTERJEE: Okay.

13 Thank you, Your Honor.

14 Going back to your original question: What do we

15 want you to do?

16 If Your Honor is inclined to hold onto this case

17 until the proceedings before Judge Ware are resolved, I would

18 stay this case.

19 Your Honor, the only reason I had suggested

20 Judge Collings handle this is because he handled all the

21 issues leading up to the --

22 THE COURT: But he doesn't have contempt power, and

23 thatls the reason I took it.

24 MR. CHATTERJEE: Correct, Your Honor.

25 He can do a court recommendation, but, if
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 MR. HORNICK: Your Honor, I was saying that there

2 is a parallel to these cases, in that, in each one of those

3 three cases, there was material information that was withheld

4 by the opposing party before the parties entered into

5 settlement negotiations.

6 There is no reason to believe in any of those cases

7 that Discovery was complete, but it's not important.

8 What's important is that there was material

9 information that was withheld in all three of those cases from

10 the settling party, and, in all three of those cases,

11 The Court believed that that was a sufficient basis for your

12 opening settlement.

13 Now, welre not asking you to do that, Your Honor.

14 THE COURT: No, and I don't have the power to do

15 it. Itîs up to Judge Ware.

16 The question is: What do you want me to do?

17 And I'm back to that question: What do you want me

18 to do?

19 MR. HORNICK: The reason why we want Your Honor to

20 review these documents and not to give them to Judge Ware is

21 that these documents -- 1et me step back for a moment.

22 The California case was ordered to mediation on

23 January 22 of this year by Judge Ware. He did not order this

24 case to mediation.

25 The parti8s decided to make it a variable
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1 discussion, so these documents are not relevant to the

2 California well, we don't know, but we don't think that

3 they're relevant to the California case, so, if we make -- so

4 the point is that this is the place.

5 This is the place to address whether these

6 documents are relevant to the disputes between the parties,

7 and, therefore, what we ask This Court to do is not to open

8 the settlement but, simply, to review the documents, determine

9 if they should have been produced in Discovery, and, then,

10 order that they be produced, if you find that they were

11 material or that they were responsive.

12 THE COURT: The parties agreed that the -- in

13 Paragraph 4 -- or, Section 4 of the settlement -- term sheet

14 and settlement agreement, that the cities and federal court

15 shall have jurisdiction to enforce this agreement.
16 This is a question over the enforceability of the

17 agreement.

18 The agreement deals with this case, as well as the

19 San Jose case.

20 That's what the breadth of what you've asked for

21 is, so --

22 MR. HORNICK: May I respond, Yuur Honor?

23 THE COURT: You always do.

24 MR. HORNICK: I want to make sure that it's okay.

25 Paragraph 4 doesnît say that the jurisdiction is
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 exclusive in the California court.

THE COURT: You mean, I have jurisdiction over the
California case, too?

4 MR. HORNICK: You have jurisdiction over your own
5 cases, Your Honor.

6 THE COURT: Well, that doesn't mean that have

7 control over the California case, too?

8 That reading?

9 Here is a term sheet and settlement agreement.

10 I mean, 1et me ask you this: Are you asking me to

11 deal with the question of whether or not this is an

12 enforceable agreement?

13 MR. HORNICK: No, Your Honor.

14 THE COURT: Okay. didn't think you would, okay?

15 So the short of it is that we have a dispute that

16 will be resolved in California over whether or not there is a

17 settlement agreement between the parties.

18 I have a vestigial; like, the vermiform appendix,

19 which exists solely to get inflamed and cause some upset, of

20 Discovery dispute in this case, and I keep asking the parties

21 what you want me to do.

22 What I understand from Facebook is that their

23 request is that I instruct Mr. Parmet not to discuss with any

24 other persons his findings.

25 Iîm not sure what youdre asking me to do. know
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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l now that you donlt want me to enforce this rule on whether or

2 not this is an enforceable settlement agreement.

3 MR. UNDERHILL: May I have a short response,

4 Your Honor?

5 THE COURT: Well, let me just ask this; I mean, I'm
6 used to tag-team wrestling.

7 Are you admitted pro hac vice?

8 MR. UNDERHILL: I have applied, Your Honor.

9 My application is on file, as of today.

10 MR. HORNICK: Your Honor, we neglected to introduce

11 Mr. Underhill earlier.

12 THE COURT: Well, he introduced himself.

13 (Laughter.)
14 THE COURT: Mr. Underhill, as a stranger, but as

15 s6meone who apparently has some interest in this litigation,

16 of course, I'm hear you.

17 MR. UNDERHILL: Thank you, Your Honor.

18 I appreciate that, and I admittedly have quite a

19 bit of interest in this litigation.

20 In response to your question, Your Honor, I would

21 like to make sure that The Court understands the nature of the

22 proceedings that are before Judge Ware.

23 I actually have our briefs without exhibits, that's

24 intended to be merciful, if you would like for me to hand up

25 the briefs.
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 The Court ordered their production, then, youbre done; then,

2 welve got to figure out what welre

3 THE COURT: Why would I do that, when there is

4 pending in California an issue, as to which b0th parties have

5 apgarently briefed, of whether or not there is a settlement
6 agreement that ends this case, and actually ended this case at

7 the time that the parties called the respective clerks and

8 told them the case was over?

9 Now, ordinarily, I'd, as a matter of course, to

10 deal with, what 1111 call, buyerïs remorse, issue a thirty-day

11 order of settlement if there isn't a clear stipulation filed

12 or some other document filed, but, from time to time, I have

13 to deal with buyer's remorse, and I deal with buyer's remorse

14 by determining whether or not there was, in fact, an

15 agreement, and somebody else is going to be making that

16 determination.

17 If there was an agreement, then, it is a matter

18 against which you argue on a variety of grounds; then, it is a

19 matter of indifference whether or not there were unresolved

20 Discovery matters in This Court.

21 MR. UNDERHILL: Your Honor, I would agree with you

22 fifty percent.

23 The fifty percent I agree with is: If it's a

24 binding agreement, then, as well, I agree 10O percent, if it's

25 a binding agreement, then, yes, this is completely relevant.
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 However --

2 THE COURT: Right.

3 MR. UNDERHILL: However -- however, Your Honor, if

4 we get those documents and if they're relevant, that's an

5 additional ground that we would apply to The Court for setting

6 aside the settlement agreement, which is, if there was

7 attorney misconduct, they withheld extremely important

8 documents, and, by the way, I'm only assuming that those are

9 the facts, but we're not going to know that those are the

10 facts, unless Your Honor is willing to look at the documents

11 in camera.

12 I do agree, Your Honor, that this idea of: Oh, you

13 settle cases. There is lots of Discovery out there; it's kind

14 of appealing to go there.

15 I think the difference here is that there was a

16 specific, heightened identification of a very small universe

17 of documents that, apparently, inferring from the documents,

18 was the smoking gun that was the difference between victory

19 and loss in the case, or, potentially, the difference between

20 victory and loss.

21 We're never going to know that, unless Your Honor

22 looks at the documents and has some kind of a reaction that we

23 can take to Judge Ware, as to --

24 THE COURT: Some kind of reaction?

25 Is that what is called an advisory opinion?

DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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1 MR. UNDERHILL: No.

2 IIm talking about issuing the documents,

3 Your Honor, issue an order that they have to produce the

4 documents.

5 THE COURT: Right; but they donït have to produce

6 the documents if there is settlement; so the short and

7 sufficient answer, I think, is to say: Judge Ware is entitled

8 to make his determination about the enforceability of this

9 settlement, knowing that there is some sort of dispute about

10 Discovery in Massachusetts, in which you say there is a

11 smoking gun, nobody's indicated there is a smoking gun, but,

12 perhaps reading this in the light most favorable to you, he'll

13 say: Well, until we resolve that, we canït do anything about

14 it, but thatls for him to decide, not for me, and hot for me

15 to offer my reactions --

16 MR. UNDERHILL: Right.

17 THE COURT: to documents; so, if you want me to

18 read them and review them?

19 No.

20 If you want me to have them marked, then, 1'11

21 think about that, marked and they're part of the record, and,

22 if Judge Ware thinks that it would be a good idea for somebody

23 in Massachusetts to look at these and decide whether or not

24 there was a failure of some sort of Discovery?

25 Well, I'm think about that.
DIANE M. MOLAS, RPR, DE CSR, and NJ CCR
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Case 5:O7-cv-013. .JW Document 476 Filed 07/0à. 2.J08 Page 1 of 5

1
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE NORTHERN DISTRICT OF CALIFORNIA
9 SAN JOSE DIVISION
10 The Facebook, lnc., et al., NO. C 07-01389 JW

t l l Plaintiffs, JUDGMENT ENFORCING SETTLEMENT
> v. AGREEMENTQu 1 2

Connectu, Inc., et al.,> 13
c< Defendants.
5 14 /
C 15 Pursuant to the Court's June 25, 2008 Order Granting Plaintiffs' Confidential Motion to
X 16 Enforce the Settlement Agreement (docket item no. 461), the parties appeared before the Court on
Xkl 17 July 2, 2008 to show cause why ajudgment should not be entered. Based on the papers submitted
x
Q 18 and oral arguments of counsel,

19 JUDGMENT IS ENTERED ENFORCING EtTHE TERM SHEET & SETTLEMENT

20 AGREEMENT'' AS FOLLOWS:
21 ( 1) The Facebook, Inc. and Mark Zuckerberg:
22 (a) Pursuant to Paragraphs 4 and 7 of the Agreement, unless otherwise ordered by
23 the Court, on or before August 4, 2008, The Facebook, lnc. shall deposit with
24 the Master, the amount of cash and the certificates representing the amount of

25 The Facebook, Inc. common shares stated in Paragraph 7 of the Agreement,
26 endorsed for transfer. The following legend shall appear on certificates of

27 The Facebook, lnc. common stock lssued pursuant to Inls Juugmem:
28



Case 5:07-cv-013u .JW Document 476 Filed 07/02,-J08 Page 2 of 5

1 THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED
2 UNDER THE SECURITIES ACT 0F 1933, AS AMENDED. THEY MAY NOT BE SOLD, OFFERED FOR
3 SALE, PLEDGED OR HYPOTHECATED IN THE ABSENCE OF A REGISTRATION STATEMENT IN
4 EFFECT WITH RESPECT TO THE SECURITIES UNDER SUCH ACT 0R AN OPINION OF COUNSEL
5 REASONABLY SATISFACTORY TO THE ISSUER THAT SUCH REGISTRATION IS NOT REQUIRED,
6 OR UNLESS SOLD PURSUANT T0 RULE l44 OF SUCH ACT
7 THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AN AGREEMENT
8 WITH REGARD TO THE VOTING OF SUCH SHARES, AS PROVIDED IN THE CERTAIN TERM SHEET
9 & SETTLEMENT AGREEMENT PURSUANT TO WHICH SUCH SHARES WERE ORIGINALLY
10 ISSUED. THE HOLDERS 0F SUCH SHARES ARE ENTITLED TO THE SAME ANTI-DILUTION

Q 1 l RIGHTS AFFORDED THE ISSUER'S SERIES D PREFERRED STOCK, AS PROVIDED IN SUCH TERM>Qu 12 SHEET & SETTLEMENT AGREEMENT. A COPY OF SUCH TERM SHEET & SETTLEMENT
Y.c 13 AGREEMENT IS ON FILE IN THE OFFICE OF THE SECRETARY OF THE ISSUER.
z- 14 (b) Pursuant to Paragraphs 2 and 4 of the Agreement, on or before 12 noon on
C 15 July 9, 2008, The Facebook, Inc. and Mark Zuckerberg shall submit to the%
M 16 court or approval a proposed onu ot-release. upon approval by tlw court,
=d 17 the release shall be signed by The Facebook, lnc. and Mark Zuckerberg, and-:
D h d to it corporate authority given to the corporate signatoryl 8 shall have attac e

19 and shall be notarized as to each signatoly and shall be immediately deposited
20 with the Master;
2 l (c) Pursuant to Paragraphs 2 and 4 of the Agreement, unless otherwise ordered by
22 the Court, on or before August 4, 2008, a legally sufticient dismissal with

23 prejudice of all cases by and between the parties pending as of the date of the
24 Agreement.l The dismissal shall recite that each party to the respective
25 litigation shall bear their own attorney fees and costs.

26
27 ' The other two cases are Comzectu. LLC v. l''acebook. lnc.. et al., Uase No. l :U4-cv-l 1923-

DPW, currently on appeal to the First Circuit Court of Appeals; and Connectu. lnc.. et a1. v.
28 Facebook. lnc.- et al., Case No. l :07-cv-l0593-DPW, currently pending in the District of

Massachusetts.

2
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l (2) Connectu Inc., Cameron Winklevoss, Tyler Vinklevoss, and Divya Narendra:
2 (a) Pursuant to Paragraphs 4 and 7 of the Agreement, unless otherwise ordered by
3 the Court, on or before August 4, 2008, Connectu Inc. shall deposit with the
4 Master a1l shares of Connectu Inc., endorsed for transfer. To the extent the
5 parties to the Agreement do not own any shares of Connectu Inc., to 11:11
6 the obligation of the transfer of ttall Connectu stock,'' the parties to the
7 Agreement shall take such actions in their respective corporate and individual
8 capacities as are necessary to effect the deposit with the Master of all shares
9 of Connectu stock;
10 (b) Pursuant to Paragraphs 2 and 4 of the Agreement, on or before 12 noon on

'C l l July 9, 2008, Colmectu, lnc., Cameron Winklevoss, Tyler Virlklevoss and
>
u 12 Divya Narendra shall submit to the Court for approval a proposed form of
.c 13 release. Upon approval by the Court, the release shall be signed by these
1Y- 14 parties and shall have attached to it corporate authority given to the corporateQ
ï 15 signatory and shall be notarized as to each signatory and shall be immediately
%
1 16 deposited with the Master;
=Z 1 7 (c) Pursuant to Paragraphs 2 and 4 of the Agreement, unless othenvise ordered by*a
Q l 8 the Court, on or before August 4, 2008, a legally sufticient dismissal with

19 prejudice of al1 cases by and between the parties pending as of the date of the
20 Agreement. The dismissal shall recite that each party to the respective
2 1 litigation shall bear their own attorney fees and costs.
22 (3) Upon further order of the Court, the parties shall deposit with the Master such other
23 and further things which will facilitate the orderly exchange of the consideration and
24 shall do the things ordered by the Court to ensure the operational integrity of the
25 business entities that are parties to the Agreement.

26
27
28

3
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1 (4) The deposits being made with the Master by the parties pursuant to this Judgement
2 shall be transferred out of the deposit by the Master only upon further Order of the
3 Court in enforcement of the Agreement.

4 The Court retains jurisdiction to enforce this Judgment.
5
6 Dated: July 2, 2008

JA ARE
7 Uni States District Judge
8
9
1 0

t 1 1>Qu . 12éY 
;T 13*;:x!- .j j 4

t ! 15
% !1 
r 16= :d : 17

*;> 1 8

1 9
20
2 1
22
23
24
25
26
27

28
4



Case 5:O7-cv-013u JW Document 476 Filed 07/02, .08 Page 5 of 5

l THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@orrick.com
D. Michael Underhill MUnderhil1@BSFLLP.com

3 David A. Barrett dbarrett@bsfllp.com
Evan A. Parke eparke@bsfllp.com

4 George Hopkins Guy hopguy@orlick.com
1. Neel Chatterjee nchatterjee@orrick.com

5 Jonathan M. Shawjshaw@bsfllp.com
Kalama M. Lui-Kwan klui-kwan@fenwick.com

6 Monte M.F. Cooper mcooper@orrick.com
Scott Richard Mosko scott.mosko@finnegan.com

7 Sean Alan Lincoln slincoln@orrick.comSteven Christopher Holtzman sllol tzluantqf bssllp.conl
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1 MARK A. BYRNE (CA SB //1 16657)
mar ykb rne@byrnenixon.com2 BYRNE & NIXON LLP
800 West Sixth Syeet, Suite 4303 Los Angele ,s Callfornia 90017

3) 620-8003Te1: (214 Fax: (213) 620-8012
5 SEAN F. O'SHEA (admitted pro hac vice)soshea@osheapartners.com
6 O'Sheapartners LLP90 Park Avenue, 20th Floor
7 New York, NY 10016
Te1: (212) 682-44268 Fax: (212) 682.4437

9 Attorney fo( lntervenors
Camewn Wlnklevoss, Tyler Winklevoss,

10 and Dlvya Narendra
11
12

UNITED STATES DISTRICT COURT
13 NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVISION
14
15 THE FACEBOOK, INC. and MARK CASE NO. 5:07-CV-01389->

ZUCKERBERG,
16 NOTICE OF MOTION AND

Plaintiffs, MOTION TO INTERVENE BY
17 CAMERON WINKLEVOS ,S

TYLER WINKLEVOSS ANDVS.
18 DIVYA NARENDA
CONNECTU INC jformergl known19 as coxxEc'?u Li- 4, PA IFlc courtroom: 8NORTHwEST IOFT AR.E lxc., Judge: Hon. James ware

20 wlxs-rox wlt-t-lxMs, anJ Dpte: Aujust 1, 2008wAY'NE CHANG
, Tlme: 9:0 a.m.

2 l
Defendants. jiled concurrentlv with A op lication tohortened Timeq22 ear Motlon on S

23
24
25
26
27
28 MOTION TO INTERVENE BY C. WINKLEVOSS, T. WmKLEVOSS AND NARENDA
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1 TO THE HONORABLE JAMES WARE AND ALL PARTIES AND THEIR
2 ATTORNEYS OF RECORD:
3 Please take notice that on August 1, 2008, at 9:00 a.m., or as soon
4 thereafter as this matter may be heard, in Courtroom 8 of the United States
5 District Court for the Northern District of Califomia, San Jose Division, located
6 at 280 South First Street, San Jose, Califomia 951 13, Cameron Winklevoss,
7 Tyler Winklevoss, and Divya Narendra (''connectu Shareholders'') will and
8 hereby do move for an order permitting the Connectu Shareholders to intervene
9 in this case, because their interests and rights are directly affected by the
10 Judgment Enforcing Settlement Agreement (''ludgment'') entered by the Court on
l 1 July 2, 2008, and the Order Granting Plaintiffs' Confidential Motion to Enforce
12 the Settlement Agreement (''Order'') entered by the Court on June 25, 2008.
13 The Connectu Shareholders' motion is based on this notice of motion and
14 motion, the accompanying memorandum of points and authorities, and a11
15 pleadings and papers that are of record and are on tile in this case. The
16 Connectu Shareholders file this motion without waiving any rights to appeal or
17 otherwise to set aside the Judgment and reserving a11 rights with respect thereto.
18
l 9
20
2 1
22
23
24
25
26
2 -/

28
MOTJON TO INTERVENE BY C. WINKLEVOSS, T. WINKLEVOSS AND NARENDA
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l Res ectfull submittedVE & VIXON, LfPDATED: July 29, 2008 BY
2
3 By: /s/ Mark A. B rne

ar . yrne
4
5 O'SHEA PARTNERS LLP
6 By: /s/ Sean F. O'Shea admitted ro hac vice
7 Sean F. ea

8 Attorne s for IntervenorsloN wlxKl-Evoss, TYLERCAME
9 wmu Evoss and DIR A NARENDA
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 MEMOM NDUM OF POINTS AND AUTHORITIES
2 1

. THE JUDGMENT REQUIRES THE CONNECTU
3 SHAREHOLDERS TO TENDER SHARES AND SUBMIT
4 DISMISSALS AND RELEASES
5 On June 25, 2008, the Court granted the motion of The Facebook, Inc. and
6 11 '' to enforce a purported settlementMark Zuckerberg (together, Facebook )
7 agreement. Docket No. 461. On July 2, 2008, the Court issued its Judgment
requiring Connectu lnc., Cameron Winklevoss, Tyler Winklevoss, and Divya

6) ,,Narendra to:
10 * submit proposed forms of release to the Court by July 9, 2008;
1 1 U.K* provide a legally sufficient dismissal with prejudice of a1l cases by
12 ,,and between the parties pending as of the date of the Agreement to a
13 u: ,, j) xugust 4, 2008; andspecial master ( Special Master ) y
14 * deposit the stock required to be exchanged under the provisions of the
1 5 Term Sheet with the Special Master by August 4, 2008.
16 Docket No. 476 at 1-4.
1 7 II

. THE CONNECTUSHAREHOLDERSSHOULD BEPERMITTED TO
18 INTERVENE UNDER RULE24
19
20 The Connectu Shareholders should be permitted to intervene in order to
2 1 protect their interests, including on appeal. See Stringfellow v. Concerned
22 Neighbors in Action, 480 U.S. 370, 376 (1987) (tûA.n intervenor, whether byright or
23 by permission, normally has the right to appeal an adverse tinaljudgment by a trial
24 court.''); CFFC v. Topworth 1nt 'l, Ltd., 205 F.3d 1 107, 1 1 13 (9th Cir. 1999) (ûtone
25 who is not a party before the district court may not appeal ajudgment''). fllkule 24
26 permits a third party to enter the proceedings in order to protect his own interests.''
27 SEC v. Ron', 5G4 F.5d i i 5O, i 15O (9tiz Cil. 2007). ''Ruiv 24 is ùu bv vtulstluvd -
28

MOTION TO INTERVENE BY C. WINKLEVOSS, T. WINKLEVOSS AND NARENDA
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l ,,liberally, and doubts resolved in favor of the proposed intervenor. Turn Key
2 Gaming, Inc. v. Oglala Sioux Tribe, 164 F.3d 1080, 1081 (8th Cir. 1999).
3 A

. Intervention Is Appropriate Under Rule 24(a)(2)
4 Intervention underRule 24(a)(2) is proper where: (1) the motion is timely; (2)
5 t: ,, juterest relating to the property orthe applicant claims a signiticantly protectable
6 transaction which is the subject of the action; (3) the applicant is so situated that the
7 disposition of the action may as a practical matter impair or impede its ability to
8 ,protect that interest; and (4) the applicant s interest is inadequately represented by
9 the parties to the action. Sierra Club v. EPA, 995 F.2d 1478, 148 1 (9th Cir. 1993).
10 ,First, the Cormectu Shareholders motion is timely because it was filed
11 within the time limit for the parties to the action to appeal. UnitedAirlines, Inc. v.
12 McDonald, 432 U.S. 385, 395 (1977),. see also Pellegrino v. Nesbit, 203 F.2d 463,
13 ::465 (9th Cir. 1953) ( lntervention should be allowed even after a final judgment
14 where it is necessary to preserve some right which carmot otherwise be
IS '' klsecond,Lhe Connectu Shareholders have protectable interests intheirprotected. ).
l 6 stock and in their individual claims against Facebook. See State ex rel. Lockyer v.
1 7 United States, 450 F.3d 436, 441 (9th Cir. 2006) (recognized rights that are
1 8 protectable suffices). Third, the Judgment requires the Connectu Shareholders to
19 execute releases, submit dismisséls, and transfer their stock to the Special Master,
20 which may impair or impede their ability to protect these interests. See id. (where
2 1 there is a significant protectable interest, there is little difficulty in concluding that
22 disposition of the case may affect it),. Fed. R. Civ. P. 24, advisory committee note
23 u:to 1966 amendment ( if an absentee would be substantially affected in a practical
24 sense by the determination made in an action, he should, as a general rule, be
25 ,,entitled to intervene ).
26

Z / / Judgment was entered on July 2, 2008, and the 30-day time period for appeal has not1
28 yet nm. Fed. R. App. P. 4.

MOTION TO INTERVENE BY C. WINKLEVOSS, T. WINKLEVOSS AND NARENDA
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l ,Fourth, the representation of the Shareholders interests by Connectu is
2 inadequate because it is unclear whether Connectu would be able to appeal if it
3 complies with the Judgment. SeeL GElecs., Inc. v. Q-luity Computer, Inc. v. Asustek
21 ut iComputer, Inc, 21 1 F.R.D. 360, 365 (N.D. Ca. 2002) ( gtjhe burden of show ng
5 '' i ld ensure that these interests areinadequacy is rninimal ). Intervent on wou
6 advanced on appeal. See Mission Hills Condominium Asso. M-1 v. Corley, 570 F.
7 Supp. 453 (D. 111. 1983) (individual residents permittedto intervene in suit bytenant
8 ttfillthe gap''wheretenant association lacked standing). Additionally,associationto
9 Connectu is ill-positioned to protect the Connectu Shareholders against contempt
10 charges should they withhold their shares in an effort to clearly preserve their rights
11 to appeal. See Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 528 (9th Cir. 1983)
12 1' t-inadequacy of representation is satisfied if the applicant shows( the requirement o
13 : , dthatthe burden of makingthatrepresentation of its interests maybe inadequate an
14 this showing is minimall; Charles Wright, Arthur Miller and Mary Kay Kane,
l 5 UUxu juterest thatFederal Practice And Procedure, Vol. 7C, j 1909 at 395 (2007) (
16 .is not represented is surely not adequately represented and intervention must be
17 '' his regard Connectu's interests are nanower than those of itsallowed. ). In t
18 .Shareholders and, thus, its representation is inadequate. Calfornlansfor Safe tf
19 Competitive Dump Truck Transp. v. Mendonca, 152 F.3d 1 184 (9th Cir. 1998)
20 '1 11 more narrow'' than the movant's, movant(because interests were potentia y
21 :q ja been jnadequate',).satisfied its burden of showing parties representation may ave
22 B

. Intervention Is Appropriate Under Rule 24(b)
23 The Connectu Shareholders intend to challenge the enforceability of the
24 u: jtja tjaeTerm Sheet on appeal, which constitutes the requisite defense in common w
25 '' b uaho v. veneman, 313 F.3d 1094, 1 1 10 (9th Cir.main action. Kootenai Tri e of
26 t: i tervention is readily permitted when proposed2002). Moreover, Rule 24(b) n
27 intervenors demonstrate .. . that they have real economic stakes in the outcome and
28
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1 ,, see e.g., gtayamathat the likelihood of future harmto their interest is significant. ,
2 v. ULS. Army Corps ofEngineers, 229 F.R.D. 669 (D. Ala. 2005),. Palmerv. Nelson,
3 160 F

.R.D. 1 18, 122 (D. Neb. 1994); Textile Workers Union ofAmerica, C1O v.
4 Allendale Co., 226 F.2d 765, 769 (D.D.C. 1955). The Connectu Shareholders have
S t: i take inthe outcome''because enforcement of the Judgmentwoulda realeconom c s
6 force them to surrender their shares in Connectu and give up their claims against
7 Facebook. 1d.
8 111

. CONCLUSION
9 Forthe foregoing reasons, the Connectu Shareholders respectfullyrequest the
1 0 Court grant their motion to intervene.
l 1
l 2 Res ectfull submiitedzxs aklxox, I-trp13 DATED: July 29, 2008 BY
14 By: /s/ Mark A. B l'ne
15 Zf ' XVKC

16 ,O SHEA PARTNERS LLP
1 7
18 By: /s/ Sean .F O'Shea admitted ro hac vice

Sean F. O'S ea
l 9 Att

orne s for IntervenorsloN wmKl,Evoss, TYLERCAME20
wmKlvEvoss and DIR A NARENDA

2 1
22
23
24
25
26
27
28
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l CERTIFICATE OF SERVICE
2 I hereby certify that this documentts) filed through the ECF system will be sent
3 electronically to the registered participants as identified on the Notice of Electronic Filing
4 (NEF) and paper copies will be sent to those indicated as non registered participants on
5 July 29, 2008.
6 Dated:luly 29, 2008 Respectfully submitted,
7 /s/ Mark A. Byrne
8
9
1 0
11
12
13
14
15
16
17
18
19
20
21
22
23
24
*
25
26
27
28

MOTION TO INTERVENE BY C. WINKLEVOSS, T. WINKLEVOSS AND NARENDA
-8-





EXH IBIT R



Case 5:07-cv-013:- JW Document 610 Filed 08/08/ .J8 Page 1 Of 10

l
2
3
4
5
6
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION

t l l The Facebook, Inc., et al., NO. C 07-01389 .TW>Qu p 12 Plaintiffs, ORDER DENYING THE CONNECTU
k! v. FOUNDERS' MOTION TO INTERVENE;Y J 13 DENYING CONNECTU'S MOTION TO*C
1 Connectu, Inc., et al., STAY EXECUTION OF JUDGMENT2Y- j j 4Q .j Defendants.t ; 15 /

....: '!G ï 16 1. Ix-ruoocc-nox= '!
': '2 17 Initially, plaintiffs the Facebook, Inc. and Mark zuckerberg (collectively, ççFacebook'')-n
X çvcolmecttp'), Pacific Northwest Software, lnc., Winston18 brought this action against Connectu, lnc. (

19 Williams, and Wayne Chang alleging, inter alia, misappropriation of trade secrets, unfair
20 competition, and violations of l 8 U.S.C. j 1030, et seq. The parties were engaged in at least two
21 other lawsuits over these matters; in those cases, Connectu and its founders, Cameron Winklevoss,
22 Tyler Winklevoss, and Divya Narendra (collectively, the tçcormectu Founders'), were plaintiffs and
23 Facebook was a defendant. Based on a series of events and motions, on July 2, 2008, the Court
24 entered Judgment enforcing a settlement agreement between the parties to all of the actions.

25 (hereafter, ttludgment,'' Docket Item No. 476.)
26
27
28
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l Presently before the Court are the Connectu Founders' Motion to lntervenel and Cormectu's
2 Motion to Stay Execution of Judgment.z The Court conducted a hearing on August 6, 2008. Based
3 on the papers submitted to date and oral argument of counsel, the Court DENIES the Connectu
4 Founders' Motion to Intervene on the grotmd that they have already been made parties to this action.
5 However, the Court GRANTS them an extension of time in which to file their appeal. Further, the
6 Court DENIES Connectu's Motion to Stay Execution of Judgment.
7 II. DISCUSSION
8 A. Motion to Intervene
9 The Colmectu Founders move to intervene on the grounds that they have a real economic
10 stake in the outcome of this case and Connectu will not sufficiently protect their interests.

t l 1 (lntervene Motion at 4, 6.) The Judgment in this case treats the Connectu Founders as parties; itr
u 12 orders them and the other signatories to take action to comply with the Term Sheet and Settlement
Y t'settlement Agreement''). Therefore, before reaching the necessity of allowing them to.c 13 Agreement (
5 14 intervene, the Court reviews the Comlectu Founders' status as existing parties to this action and to
C 15 the other lawsuits covered by the Settlement Agreement.
X 16 The Ninth Circuit has held that when a federal court has a basis forjurisdiction over a
=Y 1 i te involving a final settlement agreement, the court may ttinterpret and apply its ownjudgment. 17 d spu
D '' b eement. See Flanagan v. Arnaiz, 143 F.3d 540, 544-4518 to the future conduct contemplated y a agr

19 (9th Cir. 1998). The requijite independent basis forjurisdiction may be supplied by a provision in
20 the settlement agreement. J.z at 544. Such a provision, ttempowers a district court to protect its
2 1 judgment'' from subsequent attempts to frustrate tlthe purpose of the settlement agreement and
22 orden'' Sandpiper Villaze Condominium Ass'n.. lnc. v. Louisiana-pacitk Corp., 428 F.3d 831, 84l
23
24
25

(hereafter, lllntervene Motion,'' Docket Item No. 574.)
26

2 (hereafters tlstay Motion,'' Docket ltem No. 578.). Subject to being pennitted to intervene,
27 thr C'annectu Fgtmders j'al'!z !*n the Mgtig:l tg Stzy Elzfgrcemcnt.
28 2
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1 (9th Cir. 2005). Under this power, individuals may be bound to take actions as long as they had
2 notice and an ability to contest the judgment or order enforcing the settlement agreement. See j;..z
3 On August 8, 2007*, the Connectu Founders and Connectu, Inc., were named Plaintiffs in a
4 First Amended Complaint in Civil Action No. 1:07-CV-1059)-DPW pending in the Distlict of
5 Massachusetts. The Facebook, Inc., Mark Zuckerberg and others were named as Defendants in that
6 action. ln this action, Facebook and Mark Zuckerberg have been named as Plaintiffs and
7 Connenctu, Inc., has been named as a Defendant. Although the Connectu Founders were named in

8 a Second Amended Complaint in this case, the Court found that it lacked personal jurisdiction over
9 them and dismissed them. (See Docket Item Nos. 136, 232.)
10 On February 22, 2008, the parties entered into a Settlement Agreement, and the Connectu

Q l l Founders individually obligated themselves to perfonn the tenns of the agreement. Among the>Qu 'p 12 obligations undertaken by the Connectu Founders were agreements to dismiss the Massachusetts
$Y :: 13 action and to give mutual releases as broad as possible.3 Notably, the Connectu Founders expressly-c1

*- '1 14 stipulated to the julisdiction of this Court for the limited purpose of enforcement of the agreement.Q j
t ; 15 (Id.)
xI !*2 ( 16 On April 23, 2008, Facebook tiled a motion before this Court to enforce the agreement= 1Y 
.2 17 against the parties to the agreement (ttEnforcement Motion'), because disputes arose among the*g

> l 8 parties with respect to execution of the agreement. (Docket Item No. 329.) Rather than file the
19 Enforcement Motion as a new ancillary proceeding, the motion was filed in this action. .As noted
20 above, the Connectu Founders were not existing parties to this action before the Enforcement
2 1 Motion was filed because they had been dismissed. Nevertheless, the motion sought enforcement
22 against the Connectu Founders and Comlectu, lnc., because in the agreement, each of the Founders

23 submitted to the jurisdiction of this Court to enforce the agreement. (Enforcement Order at 3,. see
24 Declaration of 1. Neel Chatterjee, Ex. F, hereafter, ttchatterjee Decl.,'' Docket Item No. 596.)
25
26

3 (Order Granting Plaintiffs' Confidential Motion to Enforce the Settlement Agreement at 3,
27 h'rrezftrrv ttEnfgrcemrnt Ordrra'' Dgckct ltcm Ng. z!f ! .)
28 3
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1 Notice of the Enforcement Motion was given to counsel for the Connectu Founders. This
2 was accomplished by filing a notice of the motion in the Massachusetts action in which the
3 Connectu Founders were parties and by serving that notice on counsel for the Colmectu Founders
4 in the Massachusetts action. (Enforcement Order at 5', Chatterjee Decl., Ex. G.) At a hearing in the
5 Massachusetts action, the parties acknowledged they were aware of the proceedings in this Court.

6 (1d., Chatterjee Decl., Ex. H.)
7 At the hearing on the Enforcement Motion in this case, the Court r4ised a question with
8 respect to enforcement against the individuals who, although signatories to the agreement, were not

9 formal parties to the present action. (Transclipt of Hearing at 74-75.) Counsel for Facebook took
10 the position that the Connectu Founders had consented to jurisdiction and that on that basis, the

t l l Court could proceed to enterjudgment enforcing the agreement against them. (Id.) Counsel for the>
u 'p 12 Connectu Founders made an appearance at the hearing. Their counsel described the stat'us of the
Y ;T 13 Massachusetts' litigation but otherwise did not object to jurisdiction. (J.i) Thus, like Connectu,.c1
-- *1 14 lnc., the Connectu Founders are parties for purposes of proceedings to enforce the SettlementQ 
jC 
! l 5 Agreement.

w
'; !
œ ( 16 In its Enforcement order, the court ordered the parties to appear for a hearing and to show= id 

'@ 17 cause why ajudgment should not be entered ordering the signatories to take actions required of them-:
Q 1 8 by the Settlement Agreement. (Enforcement Order at 12.) In its Order, the Court specifically cited

19 the Connectu Founders' consent to jurisdiction and their receipt of notice of the Enforcement
20 Motion as the basis for the exercise of personaljurisdiction to enforce the agreement against them.
2 l (ld.) A copy of the Order to Show Cause was served on counsel for all signatories to the agreement,
22 including counsel for the Connectu Founders.4

23
24
25 4 The service list shows that attorney Scott Mosko of the Finnegan, Henderson: Farabow
was served. (Enforcement Order, certificate of service page.) The Finnegan 1-11411 prevlously26 represented the Comlectu Founders in this action prior to their dismissal', however, the Finnegan
51711 has represented Connectu, lnc., since the commencement of this lawsuit and has reprçsented

27 Cwmuawwlu, Ikkz., akk2 tlki Cokukzctu I'czukkduk'l Jikkcu tlku cc,kRkkuukkcckuck'kt Jt-tllc lvlallactkusctt actiaku.
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l On July 2, 2008, a show cause hearing was held. Counsel for all signatories to the agreement

2 appeared, including counsel for the Connectu Founders. (See n.4, supra.) After the hearing, the
3 Court entered Judgment Enforcing the Settlement Agreement against al1 the signatories to the
4 agreement and appointed a Special Master to perfonn steps necessary to enforce the agreement.

5 (Judgment at 1-2,. Notice of Appointment of a Master; Nomination of lndividual to Serve as Master,
6 Docket Item No. 475.) Among others, the Judgment ordered the Colmectu Founders to perfonn acts
7 necessary to comply with the Judgment with respect to this action and the Massachusetts action.

8 (Judgment at 3.)
9 In sum, the Court confirms its previous finding that the Motion to Enforce the Tenn Sheet
10 and Settlement Agreement, although filed under a case number in which the Connectu Founders

Q 1 1 were not already parties, was an ancillary proceeding in which Facebook and Zuckerberg were
u 12 nominal Plainitffs and Connectu and the Connectu Founders were nominal Defendants. As the
Y tt forcement of (aj settlement agreement . . . whether through award of.c 13 Supreme Court has noted, (eln
*a- 14 damages or decree of specific performance, is more than just a continuation or renewal'' of
C 15 underlying proceedings. Kokkonen v. Guardian Life Ins. Co. of America, 51 1 U.S. 375, 378 (1994).
X 16 Although the Connectu Founders were not made parties by virtue of being served with a summons
=
Y 17 and complaint, as signatories to the Settlement Agreement they consented to personal jurisdiction-a
D 18 being exercised over them by this Court and to proceedings limited to enforcement of the agreement.

19 The Connectu Founders had fair notice that Facebook sought enforcement of the agreement through
20 a motion. and they had ample opportunity to oppose that motion. Through counsel, the Connectu
21 Founders participated in and were aware of theje proceedings. nus, the Judgment enforcing the
22 Settlement Agreement is binding on them and they may appeal that Judgment.s
23
24
25

5 The Court notes that even a non-party may be permitted to appeal when :û(l) the appellant,
26 though not a party, participated in the district court proceedings, and (2) the equities of the case
weigh in favor of hearing the appeal.'' Bank of Am. v. MN Executive, 797 F.2d 772, 774 (9th Cir.

27 !98f).
28 5
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1 Accordingly, the Court DENIES the motion to intervene as ulmecessary because the
2 Colmectu Founders are already parties to these proceedings to enforce the Settlement Agreement.
3 The unique procedural posture of the case, however, persuades the Court to grant the Connectu

4 Founders additional time to appeal for good cause shown pursuant to Rule 4(a)(5) of Federal Rules
5 of Appellate Procedure.
6 The Court addresses separately the proposed Complaint in lntervention. With their motion
7 to intervene, the Connectu Founders have tendered a Complaint in lntervention which essentially
8 seeks to relitigate ihe issues concerning the enforceability of the Settlement Agreement. (See
9 Docket ltem No. 577.) The Court addressed these issues at a hearing before granting Facebook's
10 motion to enforce the settlement and entering Judgment. As parties to the case, parties may tender

'C 1 1 pleadings. However, at this procedural stage, the Court finds that the Complaint in Intervention is>ou 12 improper because intervention is ulmecessary. Further, if the Complaint in Intervention is allowed
Y.c 13 to be filed after Judgment, it would re-open fnatters covered by the Judgment; this would be
-a- 14 improper unless or until the Judgment is set aside and new pleadings are allowed by the Court.
C 15 Accordingly, the Court STRIKES the Connectu Fotmders' Complaint in Intervention.%
M 16 s. Motion to stav=
Y l 7 Connectu moves to stay enforcement of the Judgment entered by the Court on the grounds*g
> l 8 that it may be irreparably harmed and the balance of hardshipj tips in its favor. (Stay Motion at 5,

19 7.)
20 Federal Rule of Civil Procedure 62(d), which provides for a stay upon court approval of a
2 l supersedeas bond, pertains primarily, if not exclusively, to monetaryjudgments. See NLRB v.
22 Westphal, 859 F.2d 818, 819 (9th Cir. 1988). Thus, whether a district court should grant a stay of
23 the enforcement of a non-monetary judgment is governed by Rule 62(c), which provides that
24 ççlwjhen an appeal is taken from an interlocutory or tinal judgment granting, dissolving, or denying
25 an injunction, the court in its discretion may suspend, modify, restore, or grant an injunction during
26
27
28 6
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l the pendency of the appeal.'' Spieler ex rel. Spieler v. Mt. Diablo Unified School Dist., 2007 WL
2 3245286, at *2-3 (N.D. Cal. 2007).
3 The standard for granting a stay pending appeal under Rule 62(c) is similar to that for a
4 preliminary injunction. Lopez v. Heckler, 7 13 F.2d 1432, 1435 (9th Cir. 1983). A party seeking a
5 stay must show tt(1) whether the stay applicant has made à strong showing that he is likely to
6 succeed on the merits; (2) whether the applicant will be irreparably injured absent a stay; (3)
7 whether issuance of the stay will substantially injure the other parties interested in the proceeding;
8 and (4) where the public interest lies.'' Hilton v. Braunskill, 48 1 U.S. 770, 776 (1987); Lopez, 713
9 F.2d at 1435. To satisfy steps ( 1) and (2), a court may accept proof either that the applicant has
10 shown tûa strong likelihood of success on the merits (andl . . . a possibility of irreparable injury to the

Q 1 1 gapplicantl,'' or ttthat serious legal questions are raised and that the balance of hardships tips sharply>> ,,u 12 in its favor. Golden Gate Restaurant v. Citv and Countv of San Francisco, 5l2 F.3d 1 1 12, 1 1 15-16
.c 13 (9th Cir. 2008). When the district court has already nlled on the legal issue being appealed, the
)Y. 'a 14 court need not conclude that it is likely to be reversed bn appeal in order to grant the stay. Strobel v.
C 15 Morean Stanlev Dean Witter, 2007 WL 1238709, at * l (S.D. Cal. 2007). However, the court may
X 16 consider that delay in filing an appeal and seeking a stay vitiates the force of allegations of
=
.a 't 17 irreparable harm. ct-. seame v. Friends ot-tlw sartl,, 434 u.s. 1310, 1313 (1977)..a
Q 18 In this case, Colmectu cannot show irreparable hann from execution of the Judgment

19 because the only effect of enforcing the settlement is the transfer of ownership of Connectu.
20 Baning evidence to the contrary, the Court presumes that Facebook has an equal interest in
21 preserving the value of Connectu as do Connectu's current owners. Moreover, Connectu filed its
22 motion seeking a stay only days before ttzrnover of its stock was ordered to take place. This delay
23 on the part of Colmectu tends to vitiate its contention that it will be irreparably harmed. See Beame,
24 434 U.S. at 1313.
25 With respect to the issues of the balance of hardships, Connectu contends that Facebook may
26 somehow adversely affect its right to appeal. (Stay Motion at 5-6.) However, Connectu admits that
27
28 7
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1 it will pursue other litigations with respect to its fonner counsel related to this case and incur
2 liabilities to its lawyers. Thus, the hardship upon Facebook may be equally as great if the litigation
3 diminishes the value of Colmectu. In essence, the longer the Court delays in enforcing the

4 settlement between the parties, the more likely the value of the consideration subject of the
5 settlement (i.e., the value of the stock of each company) will change. This means that the status quo
6 cannot be preserved with a stay. The Court is concemed that any further delay in enforcing the

7 settlement will create a serious l'isk of prejudice to Facebook, as well as to Connectu.
8 Accordingly, the Court DENIES Connectu's motion to stay enforcement of the Judgment
9 entered in this case.
10 111. CONCLUSION

t l l The Court DENIES the Connectu Founders' Motion to Intervene as unnecessary because>
u 'j 12 they have already been made parties to these proceedings by their consent and by service of the
Y (! 13 Enforcement Motion. The Court STRIKES the Connectu Founders' Complaint in Intervention.*;:x!*- '1 14 The Court GRANTS the Connectu Founders additional time in which to file an appeal. SinceQ !
C I 15 Colmectu tiled a timely Notice of Appeal on August 1, 2008, (see Docket Item No. 585), the
.% !+ r 16 connectu Founders shall have until August 22, 2008 to file their appeal.= 1d 
Li 17 The Court DENIES Connectu's Motion to Stay Execution of Judgment. The Judgment*a

Q 18 requires that on or before August 4, 2008, Comlectu and its Founders to deposit with tie Master all
19 shares of Connectu, lnc., endorsed for transfer, and to submit legally sufficient dismissal with

20 prejudice of all cases by and between the parties pending as of the date of the Settlement Agreement.
2 l (Judgment at 2.) At the hearing on these motions, it was brought to the Court's attention that while
22 Facebook and Mark Zuckerberg have complied with the Court's Judgment, Colmectu, Inc., and its
23 Founders have failed to do so. Counsel for Comlectu, lnc., and counsel for the Connectu Founders

24 contend that since the Court had granted a hearing on the Motion to Stay Judgment just two days
25 after the due date, they had a good faith belief that they had a period of reprieve from the Judgment.
26
27
28 8
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l The Courl finds good cause to not hold Colmectu and its Founders in contempt for failing to comply
2 with its Judgment as of August 4, 2008.
3 Accordingly, Connectu and the Connectu Founders shall comply with the ttzmover
4 requirements of the Court's July 2, 2008 Judgment Enforcing Settlement Agreement on or before
5 August 12, 2008.
6
7
Dated: August 8, 2008

8 JA S WARE
Un d States District Judge

9
1 0

t l l>Qtp 12
-;: 1 3
>- I 4
Q
E 15
M 16
%= 17
Q 18

19
20
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25
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1 THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@onick.com
D. Michael Underhill Munderhill@BsFl-l-p.com

3 David A. Ban'ett dbarrett@bsfllp.com
Evan A. Parke eparke@bsfllp.com

4 George Hopkins Guy hopguy@orrick.com
1. Neel Chatterjee nchatterjee@orrick.com

5 Jonathan M. Shawjshaw@bsfllp.com
Kalama M. Lui-Kwan klui-kwan@fenwick.com6 (Mark A. Weissman Invs,eisslnttlltxtlè'clshctzpflrtllers.ctlll)
(Mark Andrew Byrne n)al-kt7:''l-lAe(.-(''f--èbN.,-n)e1.Aixt)n.ck)Il)

7 Monte M.F. Cooper mcooper@onick.com
Rachel E. Matteo-Boehm rachel.matteo-boehm@hro.com

8 Roger Rex Myers rogenmyers@hro.com
Scott Richard Mosko scott.mosko@filmeganacom

9 Sean Alan Lincoln slincoln@orrick.comSean F. O'Shea stTpsllearkiloslleallal-tllel's-ctnlla
l 0 Steven Cluistopher Holizman shtllltznlcllasxflkltnslllp.ctllm
Theresa AM Sutton tsutton@orrick.com

Q l l Tyler Alexander Baker Tbaker@fenwick.com> Valerie Margo Wagner valerie.wagner@dechert.comQu 12 Yvonne Penas Greer ygreer@onick.com
Y-c l 3
*- 14Q

Dated: August 8, 2008 Richard W. Wieking, ClerkE 15
X 16 By: /s/ JW ch

-a-mbers= 
Eljzabeth Garcia

.a 17 courtroom Deputy
> 18

19
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21
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24
25
26
27
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I N té '1 s'fEvEN c. HOLTZMAN (State BarNo. 144177)holtzmangbsfllpkcom LS
2 BOIES, SCHILLE & FLEXNER LLP
1999 Harrison Street, Suite 900

3 Oakland, CA 94612 311 J* 30 P 3 R b
Telephone: (510) 874-10004 Facsimile: (510) 874-1460 PICHARj W WIEKINGc EàK

tJ.s. DlsfalcT c0uR15 D. MICHAEL UNDERIIILL +ro hac vice) :a. alsz cg cA.s.J. ,
munderhill@bsfllp.com6 BOIE ,S SCHILLER & FLEXNER LLP
5301 Wisconsin Avenue NW

7 Washington, D.C. 20015
Telephone: (202) 237-2727

8 Facsimile: (202) 237-6131
9 Attorneys for Defendut
CONNECTU, INC.

10
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12 NoR'fl'lEn  DISTRICT OF CM IFORNIA
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14I'HE FACEBOOK. mc. and MARK Case No. 5:07-cv-01389-JW
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16 Plaintiffs, NOTICE OF APPEAL
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17 V.
18
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21 Defendants.
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1 Notice is hereby given that CONNECTU, mC., defendant in the above named case, hereby
2 appeals to the United States Court of Appeals for the Ninth Circuit f'rom the final Judgment
3 Enforcing Settlement Agreement (Docket No. 476) entered in tllis action on July 2, 2008, and a1l
4 related orders including but not limited to the Jtme 25, 2008, Order Granting Plaintiffs' Contidential

5 Motion To Enforce The Settlement Agreement (Docket No. 461); and the June l0, 2008, Order
6 Granting In PG and Denying In Part Motions Posted As Docket ltems Nos. 366, 374 and 393

7 (Docket No. 420.
8

/ 9 July 30, 2008 Respectfully submitted,

10
11 BOIES, SCHILLER & FLEXNER LLP

12 C /./ tzc
13 '
14 Steven C. Holtzmaan
15 Attorneysfor De/àn#aat ConnectLL Inc.

16
17
18
19
20
21
22
23
24
25
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27
28 2 NOTICE OF APPEAL
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1 MARK A. BYRNE (CA SII # l 1 6657)
markbj,ertlcflwbjroenixolT.colll

2 BYRNE & NIXON LLP
t00 West Sixtb Street, Sulte 430

3 ) Los Angcles, California 900 1 7
Tc1: (213) 620-8003

4 Fax'. (2 13) 620-201 2
5 SEAN F. O'SHEA (pro /ltlc î'/t-e)
soshe. arzosheanartners.com

6 N. 'IARK A. kVEISSMAN tx/7rc) hac l'/c't'l
mweissmsnt-z' osheapartnets. >r' a7 O SHEA PARTNERS 1-1-1
90 Park Avenue, 20tI1 Floor

8 New York, NY 100 16
'rcl: (212) 682-4426

9 ' F as'. (2 1 2) 682-4437
1 0 ' Attorncys for Nominal Defendants
Camcron Svinklevoss, Tylcr ïvinklcvoss.

1 1 . and Divya Narendra
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LSNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CAI-IFORNIA

SAN JOSE DIVISION
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16 gUCKERBERG.
Casc No. 5:07-CV-01 389-1'$V.

Plaintiffss
1:
1 9
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SOl7'l-4V$.ll.E. INC.. WINSTON WILLIAMS,
and WAYNE CHANGS
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Defendants.
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!.1 i Noticc is hereby given that CANIERON W'IN' KLEVOSS. TYLE1l îVINKLEVOSS, andi1 
- detkndaus in tlyc above named case- hereby appeal to thc united2 t DIVâ' A NARENDRA, nonlinal

3 states court ofzkppeals for the Ninth circuit frolu the tlnal Judgment Enforcing Settlement
zl Agreement (Docket No. 476) entcrcd in tllis action 011 July 2, 2008. the Ordcr dated August 8. 2008
5 oenying the connectu Founa. ers- Motion to Intervene and Denyil:g connectu's Motion to Stay
f) Execution of Judgment (Docket >1' o. 6 l 0)> and :111 rclated orders including but not limitcd to the June
7 25, 2008, Order Granting Plaintiffs' Conûdential Motion To Enforce The Settlcment Agrecmttnt
8 (Docket No. 46 1 ); and the Jutlc 1 0, 2008 Order Granting In Part and Dcnying ln Part Motions Posted
9 As Dockc! Items Nos- 366. 374 and 393 tDocket N o. 4 28).
l 0
1 l Augus! 1 1 , 2008 Respectfully submitted,
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1 1 STEVEN C. HOLTZMAN (State Bar No. 144177)
sholtzman@bsfllp com2 BolEs, SCHILLEk & FLEXXERLI,P
1999 Hanison Street, Suite 900

3 Oakland, CA 94612
Teleghqne: (510) 874-1000

4 Facslmlle: (510) 874-1460
5 DAVID A. BARRETT @ro hac vice)
dbarrett@bsfllp.com6 BOIES, SCHILLER & FLEXNER LLP
575 Lexington Ave ,. 7th Floor

7 New York, NY 10022
Teleghgne: (212) 446-2300

8 Facslmlle: (212) 446-2350
9 D. MICHAEL UNDERHILL +ro hac vice)
munderhill@bsfllp.com10 BOIE ,S SCHILLER & FLEXNER LLP
5301 Wisconsin Avenue NW

1 1 Washington, D.C. 20015
Telephone: (202) 237-2727

12 Facsimile: (202) 237-6131
13 Attomexs for Cameron Winklevoss,Tyler Wlnklevoss, and Divya Narendra.
14
15 UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA16
SAN JOSE DWISION17

18 THE FACEBOOK, INC. and MARK Case No. 5:07-CV-01389-JW
ZUCKERBERG,1 9

laintiffs, NOTICE 0F APPEALP20

21 v.
22 CONNECTU, INC. (formerly known as
CONNECTU, LLC), PACIFIC NORTHWEST23 
oy-rwx!tE lNc., WINSTON WILLIAMS,S ,l

24 and WAYNE CHANG,

25 Defendants.

26
27
28

NOTICE OF APPEAL
5:07-CV-01329-JW



1 Notice is hereby given that CAMERON WINKLEVOSS, TYLER WmKLEVOSS and
2 DIVYA NARENDRAI appeal to the United States Court of Appeals for the Ninth Circuit from the

3 following orders andjudgment and a1l related orders:
4 (a) the December 15, 2008, Order of Dismissal (Docket No. 667), a copy of which is
5 attached as Exllibit A;

6 (b) the November 21, 2008 Amended Judgment Ordering Specitk Performance of
7 Settlement Agreement and Declaratory Judgment of Release (Docket No. 665), a copy of
8 which is attached as Exhibit B; and

9 (c) the November 3, 2008, Order Directing the Special Master to Deliver the Property Being
10 Held in Trust to the Parties in Accordance with the Terms of their Setllement Agreement

1 1 (Docket No. 653), a copy of which is attached as Exhibit C.
12 This notice is in additional to, and related to, their prior notice of appeal filed on August 11,
13 2008 (Docket No. 611), which is incorporated by reference. In order to preserve a1l rights to appeal,
14 notice is again provided that CAMERON WINKT,EVOSS, TYLER WINKLEVOSS, and DIVYA
15 NARENDIRA appeal from the following orders and judgment and a11 related orders:
16 (d) the August 8, 2008, Order Denying the Cormectu Founders' Motion to Intervene;
17 Denying Colmectu's Motion to Stay Execution of Judgment, entered by the district court
18 on August 8, 2008 (Docket No. 610), a copy of which is attached as Exhibit D;
l 9
20 lTo the extent Cnmeron Winklevoss, Tyler Winklevoss and Divya Narendra and their
21 cotmsel have any existing rights or obligations with respect to Cormectu, lnc. (a11 of the stock of
Connectu having been transferred to The Facebook, Inc. on December 15, 2002, as part of the

22 settlement transaction which is at issue on appeal), Notice would hereby be given on Connectu's
behalf. Otherwise, no new notice is provided with respect to Connectu. See Cormectu's Notice of23 
A eal (Docket No. 582), attached as Exhibit H, and hereby incorporated by reference. See alsoPP
connectu and Cnmeron Winklevoss, Tyler WiAlevoss, and Divya Narendra's Emergency Motion24
to Stay and Altemative Petition for Mandamus, filed with the United States Court of Appeals for the

25 Ninth Circuit on November 24, 2008 (Docket No. 43 in Appeal No. 08-16745), also incoporated by
reference, providing notice on that date that Connectu was seeking relief from, among other things,2.5 Ine lùovemoer -1 tprcer auacnea as txmlm t; and November 21 Amended Judgment attached as
Exhibit B.27

28 2 NOTICE OF APPEAL
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1 (e) the July 2, 2008, final Judgment Enforcing Settlement Agreement (Docket No. 476), a
2 copy of which is attached as Exllibit E;

3 (9 the June 25, 2008, Order Granting Plaintiffs' Confidential Motion to Enforce the
4 Setllement Agreement (Docket No. 461), a copy of which is attached as Exhibit F; and
5 (g) the June 10, 2008, Order Granting in Part and Denying in Part Motions Posted As Docket
6 Items Nos. 366, 374 and 393 (Docket No. 428), a copy of which is attached as Exhibit G.
7
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1 December 19, 2008 Respectfully submitted,
, z- 

,& f? Jz-?m
Evan A. Pmke3
BOIES, SCHILLER & FLEXNER LLP

4
Attorneysfor Cameron Winklevoss, Tyler5 çnnklevoss, and Divya Narendra.
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1 SEAN h. Lmcol-N (state Bar No. 136387) a.'SS D'ISTR/ oseincolnorrick-com ,g>y q-o
2 1. NEEL CHATFERJEE (Sute Bar No. 173985) 6 Orrick com z7 %'nchauerjee@o +
3 MONTE COOPER (Gte Bar No. 196746) X w p VArrick com '''- . s o ORD P'mcoopeeo a ,y ls4 TcltEsA A. stni'oN (state Bar No.2l1857) ;- 1tsuttonaorri .ck com ,'2 Xm.5 Yvo>  '-E P. GREER (state Bar N0.214072) z

y- rgorrick-com ez esvNafe w6 ORRICL HERU GTON & SWCLIFFE LLP L Jukvelio C)
1000 Marsh Road + sw*+% w7 Menlo Parkm CA 94025 oaTeleghqne: 650-61*7400 M, CVd'

Az ok8 Facsmule: 650-61+7401 Dzszalc''î
9 Attornep for Plaintie
'IIIE FACEBOOL mC. and MARK ZUGERBERG10

l l UNITED STATES DISTRICT COURT
12 NORTMRN DISTRIW OF CALIFORMA
13 SAN JOSE DIWSION
14
15 THE FACEBOOL WC. and M.ARK Case No. 5:07-CV-01389->

ZUCKERBERG,
16 1 ORDER OFPlaintifrs, ISMISSAL
17

V.
18

CONNECTU, IN .C (formerly known as19 coNcc'ru LLc) PAcIFIcNoRluwEs:r so/rw- , mc20 wmsTox wmuAus.and wAAE
CHANG,

21
Defendanl.

22
23
24
25
26
27
2:

OHS W-:2*417655.2 IyxoposEoj o Islrmm aswoz )rJ;2ja7=



= <zl w4 EJ %.J . LJ ; -u v -w I . ul M V t.> LJ u Ll I l l U I l t kl QJ / l 1 I = kl I Ei J &JQJ C (IIU = K. tJ I Z.

1 On July 2, 2008, the Court entered a Judgment Enforcing Settlement Agreement
2 (Docket ltem No. 476) and on November 21, 2008, the Court entered all Amended Judgment
3

Ordering Specitk Performance of Settlement Agreement and Declaratory Judgment Release
4
(Docket Item No. 665). Pursuant to the Judgment and Amended Judgment, all claims asserted5

6 against Defendants Connectu, Inc., Pacific Northwest Software, lnc., Winston Willinms, arld
7 Wayne Change, are dismissed with prejudice.
2

The parties shall bear their own attomey fees and costs. The Clerk shall close this file.9
10

Dated: December 15, 2008
11 JA s wARE

U ed States District Judge12

13
14
l 5
16
17
18
19
20
2 1
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1
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE NORTHERN DISTRJCT OF CALIFORNIA
9 SAN JOSE DIVISION
10 The Facebook, Inc., et a1., NO. C 07-01389 JW

t 1 1 Plaintiffs, AMENDED JUDGMENT ORDERING> v. SPECIFIC PERFORMANCE OFo 
xyysxjsx,jn xxpu 12 SETTLEMENT AG

Connectu, Inc., et al., DECLAM TORY JUDGMENT OFY 
13 RELEASE.c

Defendants.X 14 !
; 15 In this ancillary proceeding, having fotmd the ftrf'erm Sheet & Settlement Agreement''X
Y 16 enforceable, plzrsuant to the stipulation of the parties to the K'Term Sheet & Settlement Agreement''
'Q t$ he San Jose Federal Court shall have jmisdiction to enforce this agreementy'' and having found.x 17 that t
X 18 good cause to vacate the judgpent entered on November 3, 2008 and to enter this Amended

19 Judgment:
20 IT IS HEREBY ORDERED, ADJUDGED M D DECREED that
21 The Judgment entered on November 3, 2008 is vacated and this Judgment entered in its
22 place:
23 Judgment is entered in favor of the Facebook, Inc. and Mark Zuckerberg and against
24 Cormectu, Inc., Cameron Winklevoss, Tyler Winklevoss, and Divya Narendra specifically enforcing
25 the Gç-l-erm Sheet atld Settlement Agreement'' The parties to the t'Term Sheet & Settlement
26 Agreement,'' having previously made deposits with the Special Master, in specifc enfbrcement of
27 the çl-ferm Sheet & Settlement Agreement,'' on December 15. 2008, the Master shall:
28
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l (1) transfer to the Facebook, Inc. the shares of Cormectu, Inc. being held by the Master',
2 and

3 (2) transfer to Boies, Schiller & Flexner LLP, as colmsel for Cormectu, lnc., Cameron
4 Winklevoss, Tyler Winkleyoss, and Divya Narendra, in trust for its clients and any
5 lawful claimant, (a) the cash or its equivalent in the form of a bank check or cashiers
6 check and (b) the Facebook, Inc., co'nnmon shares being held by the Master; and
7 (3) file in the appropriate courts, the motions to dismiss being held by the Master.
8 The çç-l-erm Sheet & Settlement Agreemenf' provides: KQAII parties get mutual releases as
9 broad as possible.'' The pm-ties having stipulated that this Court shall have jurisdiction to enforce
10 the ft-l-el.m Sheet & Settlement Agreement,'' the Court declares that as of Febnzary 22, 2008, the date

t 1 1 of the Settlement Agreement, the Facebook, lnc., Mark Zuckerberg, Cormectu, lnc., Cameron
>Qu 12 Wirlklevoss, Tyler Winklevoss, and Divya Narendra, and each of them, jointly, severally and
C 13 mutually released each other as broadly as possible from a11 claims.*;:
.- 14Q
E 15 Dated: November 21, 2008X 

JA wARsG 16 United States District Judge=
d 17
*21> 18

19
20
21
22
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27
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1 TIIIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Bruce Eric Van Dalsem bNcevandalsem@quiMemanuel.comChester Wren-Ming Day cday@orrick.com
3 D. Michael Underhill Munderhill@BsFLlap.comDavid A. Barrett dbarrett@bsfllp.com4 Evan A. Parke eparke@bsfllp.comGeorge C. Fisher georgecfisher@gmail.com
5 George C. Fisher georgectisher@gmail.comGeorge Hopkins Guy hopguy@onick.com6 1. Neel Chatterjee nchatterjee@onick.com
Jonathan M. Shawjshaw@bsfllp.com7 Kalama M. Lui-Kwan klui-kwan@fenwick.comMark A. Weissman mweissman@,oslAeapatlzers.coln

8 Mark Mdrew Byme markbvrnel- ,bvrnenixon.com
Monte M.F. Cooper mcooper@orri- ck.com

9 Rachel E. Matteo-Boehm rachel.matteo-boehm@ikro.comRandy Garteiser randygMeiser@quiMemruel.com10 Roger Rex Myers roger.myers@hro.com
Scott Richazd Mosko scott.mosko@firmegan.com't 1 1 Sean Alan Lincoln slincoln@orrick.com> Sean F. O&#039.,Shea sosheaoosheapartners.comQ hristopher Holtzman s-holtzmanobsfllp.com12 Steven Cu -Theresa Arm sutton tsuttoneorrick.comY 13 Tyler Alexmader Balter Tb '-akergfenwick.com* C

.t valerie Margo Wagner valerie.wagner@dechert.comm'-- 14 Warrington S. Parker wparker@orrick.com
-- Yvomae Penas Greer ygreer@orrick.com: 

l 5G
X 16 Dated: November 21, 2008 Richard W. Wieldng, Clerk
=
.: 17
'n By: /s/ JW chambers
> 18 Elizabeth Garcia

Courtroom Deputy
19
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1
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR TTTR NORTHERN DISTRICT OF CALIFORNIA
9 SAN JOSE DIVISION
10 The Facebook, Inc., et al., NO. C 07-01389 .TW

< 1 1 Plaintiffs, ORDER DIRECTING THE SPECIAL
> v. MASTER TO DELIVER THE PROPERTYQ 

BEING HELD IN TRUST TO THEu 1 12t! connectu, Inc., et al., PARTIES IN ACCORDANCE WITH THEY 
13 TE> s OF THEIR SETTLEMENT'c 21y Defendants. AGREEMENT2t1-. . 1 zj fa j

t j 15 1. Ix-rRoouc-rlox
.X g
œ j 16 On Febnlary 22, 2008, the parties to civil cases pending in this Court and the Diskict of2 
1 tt-l-en'n sheet & Settlement Agreement.'' The Agreement provided: tThe< m 17 Massachusetts signed ax

X l 8 parties stipulate that the San Jose Federal court shall have judsdiction to enforce this agreement''l
19 On April 23, 1008, The Facebook, Inc., filed a motion with this Court to entbrce the Agreement.
20 The motion was docketed in all action pending irl this Court. However, it was in legal effect an
21 ancillazy proceeding to the pending action.z

22 On June 25, 2008, over objections by Connectu and the Founders (collectively,
23 çtcolmectu''l, the Court granted the motion to enforce the Agreement. (Erlforcement Order at 4.)
24 The Court appointed a Special Master to gather and hold the property and cash wlzich the parties had
25

1 (Order Granting Plaintiffs' Confidential Motion to Enforce the Settlement Agreement at 3,26 hereafter, çtEnforcement Orderj'' Docket Item 461.)
27 2 'Txe snc,'lls,-

.!, nsopr,x nl-thss mratirm ,,,ov s'aarocsrrl !'p. t1:. czpurt's Apgust 8, 20/.)8. ordcr. .-
(See Order Denying the Colmectu Founders' Motion to Intervene; Denying Cozmectu's Motion to28 
stay Execution of Judgment at 5, hereafter, (sDeny Stay Order,'' Docket Item No. 610.)



1 agreed to exchange in the Agreement. (Docket Item No. 475.) On July 2, 2008, the Court issued a
2 Judgment Enforcing Setllement Agreement (hereaûer, Glluly 2 Judgment,'' Docket Item No. 476): in
3 which the Court ordered the parties to deposit with the Special Master stock, cash and various other
4 documents.
5 On September 5, 2008, the Special Master issued a report stating that he received the stock,
6 cash and docllments. (hereafter, çtspecial Master's Reporq'' Docket Item No. 630.) Pursuarlt to the
7 Court's appointment Order, the Special Master also provided the Court with his recommendations of
8 action which the Court should take in the enfbrcement of the Agreement. (Special Master's Report
9 at 6.) On September 19, 2008, the Court issued an order for the parties to appear on October 28,
10 2008 and show cause, if any, why the Court should not order the Master to deliver the property

't 1 1 being held by him to the parties in accordance with the terms of the Agreement. (Docket Item No.>Q 12 634.)
Y 13 At the october 28th heazing, counsel appearing fbr connectu and the Founders advised the*::
'- 14 Court that on July 30, 2008, Connectu had noticed an appeal from the July 2 Judgment, and that onQ
E 15 August 11, 2008, the Founders had also noticed an appeal from the July 2 Judgment. (See DocketX
?Z 16 Item Nos. 582, 611, respectively.) Defendants contended that because of their appeals, the Com't=
X 17 lacked jurisdiction to order the Master to deliver the things held by him in enforcement of the-gX 18 Agreement3

19 Also appearing were cotmsel for Quirm Emanuel Urquhart Oliver & Hedges, LLP,
20 requesting the Court to honor a lien the firm has asserted on the settlement proceeds. (Docket Item
21 Nos. 337, 644.)
22 Since Defendants' challenge to the Court's jurisdiction is a tlzreshold issue, the Court
23 proceeds to address this issue first. The Court will also consider Quinn Emanuel's lien on the
24 proceeds.
25

26 3 (Defendants' Response to Order to Show Cause on Disbursement of Settlement
consideration, and Renewed Motion to Stay at 1, hereafter, çrefendants' Responsey'' Docket Item27 No. 637.) -- -

28 2
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1 I1. DISCUSSION
2 A. Jurisdiction

3 Defendants contend that the Court lacks jurisdiction to take further action because any such
4 action would be taken after an appeal has been filed f'rom the July 2 Judgment, wllich was final and
5 appealable. (Defendrts' Response at 1.)
6 As a general matter, ççgojnce a notice of appeal is filed, the district court is divested of
7 jurisdiction over the matters being appealed.'' Natural Resources Defense Council. Inc. v.
8 Southwest Marine. Inc., 242 F.3d 1 163, 1 166 (9th Cir. 2001) (citing Griggs v. Provident Consllmer
9 Discount Co., 459 U.S. 56, 58 (1982)). However, there are, several exceptions to the principle of
10 exclusive appellate judsdiction. Id. An appeal to the Ninth Circuit must be from a final judgment of

't 1 1 the district court. 28 U.S.C. j1291. The district court is not divested of jtuisdiction to take action ifr
Q files a premature appeal. Firs-fier Mortcace Co. v. lnvestors Morlaace lns. Co., 498 U.S.(J 12 aparty
'Z 13 269, 272-73 (1991).* C'Y 4'- 14 Presuming Connectu and the Founders have a right to appeal, the issue becomes whetherQ
; 15 the appeals they have filed divest the Court of the power granted in their stipulation to issue an
ix 16 enorcement decision.
=
d 17 This ancillary civil action to enforce the Agreement is tantamount to an action in equity for
'aX 18 specifk performance. Adsrns v. Johns-Mmwille Corn., 876 F.2d 702, 709 (9th Cir. 1989) (A

1 9
20 4 ln its June 25, 2008 Order, the Court discussed its general equitable power to enforce an
agreement to settle a case pending before it. (Enforcement Order at 4.) However, as a thzeshold21 
matter, the Court emphasizes that none of the following discussion of jurisdiction should be
construed as a finding by this Court that arl appeal may be taken 9om its erlforcement decision. The22 enforcement power of the Court is derived from a stipulation of al1 the parties to a private mediation.As a component of their private mediation, the pmies stipulated that a United States District Court

23 Judge is empowered to enforce their mediated settlement. Thus, this case is distinguishable fwm
one in which the parties to a federal lawsuit reach an out-of-court settlement, request the federal24 court to adopt the settlement as ajudgment in the case, and ihe federal judge, who has retained
jlzrisdiction to enforce the judgment, makes a post-judgment order.25 

Although the Agreement in this case affects a pending action, because in the Agreement the
pmies agreed to disnziss it these current proceedings are independent of the lmderlying action.26 Under the Agreement, no judgment will be entered in the underlying action (or actions) because theywill be dismissed. Thus, the appealability of the enforcement order must be judged based its nature27 
as an independent alb-eit ancilla-r.y proceed-ina. - -

28 3
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1 tçmotion to enforce (a) settlement agreement essentially is an action to specifically enforce a
2 contract'). In a specific performance action, the appealable judgment is the judgment which orders
3 performance of the acts agreed upon, leaving nothing farther for the court to do. An order of

4 specific performance is injtmctive in nature. It is appealable as a final judgment when it requires
5 conduct that is tûspecific in terms (andj describeldq in reasonable detail, arld not by reference to gany)
6 other document, the act or acts'' to be performed. Petrello v. White, 533 F.3d l 10, 115-16 (2d Cir.
7 2008) (quoting Fed. R. Civ. P. 65(d)).
8 Judgments and orders where Gsmoney is directed to be paid into court, or property delivered

9 to a receiver,'' however, ttare interlocutozy only and garej intended to preserve the subject matter in
10 dispute from waste or dilapidation, and to keep it within the control of the cotu't until the rights of

't 1 1 the parties concerned can be adjudicated by a final decree.'' Forgay v. Conzad, 47 U.S. 201, 204-05>
Q 848) A district court's judgment can only be final when Glit requires the immediate tumover ofù *1 12 (1 .
Y 13 roperty and subjects the party to irreparable hnrm if the party is forced to wait until the final.> C p-< .!'a- 'Z 14 Outcome of the litigation.'' In re Hawaii Corpv, 796 F.2d 1139, 1 143 (9th Cir. 1986)..c!D 
j 15 The Court finds that although the July 2 Judgment is prefatory to entry of a fmal

.%tœ ; 16 adjudication, it is interlocutory in nattzre. The July 2 Judgment orders the parties to deposit the cash,= CX 
r2 17 stock and other docllnnents with a Special Master, subject to further order of the Court; it does not'g

> 18 identify speciûc acts the parties are to perfonn with respect to one another. See Petrello, 533 F.3d at
19 1 15-1 16. A1l of the Court's directives are made in reference to the underlying Agreement, which

20 prevents the July 2 Judgment from being considered a ûnal adjudication. See tds lnstead, the July 2
21 Judgment directs the parties to take a nllmber of prepazatory actionss which place the Special Master
22 as a tempormy intermediary, pending further action of the Court. None of the terms of the July 2
23 Judgment tçrequire innmediate turnover of property'' to the parties, nor ltsubject geitherj party to
24 irreparable harm.'' In re Hawaii Cop.. 796 F.2d at 1143. Furthermore, the pupose of the October
25 28th hearing was to provide the parties with an opportllnit.y to show cause why a final adjudicatory
26 action orderin: specific performance should not be entered.
27
28 4
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1 Accordingly, the Court finds that the previously filed appeal to the Ninth Circuit from the

2 July 2 Judgment does not deprive it of jurisdiction to enter a final adjudication ordering
3 performance.s
4 B. Stav of Execution
5 In the altemative, Defendants renew their motion for a stay of execution pending their

6 appeal. (Defendants' Response at 14.)
7 As the Coul't stated on the record, a stay of execution pending appeal from a fnaljudgment
8 ordering specific performance raises issues wllich are not present in a stay of execution on a money

9 judgment. In cases involving a money judgment, an appellant may obtain a stay by posting a
10 supersedeas bond. Fed. R. Civ. P. 62(d). Of course, denial of a stay or failttre to post a bond

't 1 1 empowers the judgment creditor to execute on the judgment, notwithstanding the appeal. J.1.L
>
> I ific performance action, the prosecuting party seeks immediate performance ofu .p 12 n a spec
NY ,! 13 some act due rrom the responding party. If the responding party appeals thejudgment m,d moves*::

x!'- '1 14 the Court to stay performance pending appeal, before granting the stay, the Court must considerQ 
g; 
j 15 whether the party in whose favor the judgment has been entered can be provided with seclzrity,

.7 IrA l 16 comparable to that provided by a supersedeas bond. Federal Rule of Civil Procedure 62(c) provides
= ;d C 17 that while an appeal is pending from an injunction, the Court may ttsuspend, modify, restore, or'g
X 18 grant an injunction on terms for bond or other terms that secure the opposing party's rights.''

19 Here, the consideration which Cozmectu and the Founders seek to withhold pending the
20 appeal are comorate stock, freedom from expensive on-going litigation and peace of lnind from a
21 broad mutual release. Security for this consideration must be evaluated in light the rapidly changing
22 United States economy and a highly competitive market for Intemet products an.d services. The
23 Cou.rt fmds that Cormectu and the Founders have not proposed any secuzity which would protect
24 Facebook from devaluation of that consideration pending appeal.

j2
5 Although a matter for the Ninth Circuit to decide, implicit in the Court's fmdings is that

9A thc c-a--zgllt zr:2cc.lc 1.7:- Defèndcntr pr- r'c-ro--lur'. Hrxxxzmz'u 1h0 f'nzax'.-i rrznr-oorlc ''.arl'-r ï'h'- oq'c,'amntinn
that upon issuance of a final adjudicatory decision, the pending appeals will be perfected and

27 become effective.
28 j
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l Accordingly, the Court DENIES Defendants' renewed motion for a stay of execution.

2 However, to afford Defendants a limited right to seek a stay from the Ninth Circuit, the judgment
3 will order transfer on November 24, 2008.
4 C. Lien on the Settlement Proceeds

5 At the October 28, 2008 hearing Quirm Emarmel, appeared and requested that any disbursal
6 of the settlement proceeds by made jointly in the nnme of the Defendants and the law firm. Since
7 Quilm Emanuel is not a party to this case and has othemise not foreclosed on any lien, the Court
8 declines to grant its request. Instead, the Court will order that the proceeds be delivered in trust to
9 Defendants' counsel. However, nothing in this Order is intended to affect Quinn Emanuel's right to
10 assert its lien on the proceeds in the hands of Defendants or Defendants' counsel.

't 1 1 111. CONCLUSION
>Q F the reasons stated above and pttrsumzt to the stipulation of the parties that this Court12 orù
Y 13 enforce the Agreement, the Court will issue a final adjudicatory order. The Court declines to take*::
- 14 any action with respect to the lien by Quinn Emanuel.
E 15
iz 16 Dated: November 3, 2008
= J WAREJb 

1 7 Unit d States District Judge'n
CD 1 8

1 9
20
21
22
23
24
25
26
27
2 8 6
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1 THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Bnlce Eric Van Dalsem bncevrdalsem@quiMemanuel.com
Chester Wren-Ming Day cday@onick.com3 D. Michael Underhill Mtmderhill@BsFlip.comDavid A. Barrett dbarrett@bsfllp.com

4 Evan A. Parke eparke@bsfllp.comGeorge C. Fisher georgecfisher@gmail.com5 George C. Fisher georgecfisher@gmail.com
George Hopkins Guy hopguy@onick.com6 1. Neel Chatterjee nchatterjee@onick.com
Jonathan M. Shawjshaw@bstllp.com7 Kalama M. Lui-lûwan klui-kwan@fenwick.comMark A. Weissman mNveisslnan@,osheapaMnel's.com

8 Mark Andrew Byme markbvrnee- bvrnellixon.com
Monte M.F. Cooper mcooper@orrick.com9 Rachel E. Matteo-Boehm rachel.matteo-boebm@hro.com
Randy Garteiser randygrteiser@quiuemanuel.com10 Roger Rex Myers roger.myers@hro.comScott Richard Mosko scott.mosko@fnnegan.comt 11 Sean Alan Lincoln slincoln@onick.com> Sean F. O&#039,'Shea sosheaoosheapartners.com

Q ltzman s-holtzmanabstllp.comu '; 12 Steven Christopher Ho
:j Theresa Ann Sutton tsutton@onick.com -C 

13 Tyler Alexander Baker Tbaker@fenwick.com.r C-.y '.! Valerie Margo Wagner valerie.wagner@dechert.com'a- *1 14 Wanington S. Parker wparker@orrick.comJ' Yvolme Penas Greer ygreer@orrick.com2 
I ls

G I 16
= '! Dated: November 3, 2008 Richard W. Wieking, ClerkX 
r2 17

'nQ 18 By: /s/ .TW Chambers
Elizabeth Garcia

19 Courtroom Deputy
20
2 1
22
23
24
25
26
27
28
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1
2
3
4
5
6
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION

t 11 The Facebook, lnc., et al., NO. C 07-01389 JW>Qu .1 12 Plaintiffs, ORDER DENYING THE CONNECTUkT v. FOUNDERS' MOTION TO INTERVENE;Y 
,s MoTlox 'ro.c E1 13 DENWNG CONNECTU< y Cozmectu, Inc., et a1., STAY EXECUTION OF JUDGMENT

5 j 1 4k Defendants.E 
I 15 /*4 
g?X r 16 1

. Ix-rRoouc-rlox
X !
t't m 17 Initially, Plaintiffs the Facebook, Inc. and Mark Zuckerberg (collectively, çtFacebook'')>
X ttconnectl/), Paciftc Northwest Software, lnc., Winston18 brought this action against Cormectu, Inc. (

19 Williams, and Wayne Chang alleging, inter alia, misappropriation of trade secrets, unfair

20 competition, and violations of 18 U.S.C. 5 1030, et seq. The parties were engaged in at least two
21 other lawsuits over these matters; in those cases, Connectu and its founders, Cnmeron Winklevoss,

22 Tyler Winklevoss, and Divya Narendra (collectively, the Gtconrlectu Fotmders''), were plaintiffs and
23 Facebook was a defendant. Based on a series of events and motions, on July 2, 2008, the Court

. '

24 entered Judgment enforcing a settlement agreement between the parties to a11 of the actions.

25 (hereafter, ççludgment'' Docket Item No. 476.)
2f
27
28



C 5'07-cv-013O X Document 610 Filed 08/0rN'.. 8 Page 2 of 10aSO . .

1 Presently before the Court are the Cormectu Founders' Motion to lntervenel and Connectu's
2 Motion to Stay Execution of Judgment.z The Cotu't condtlcted a hearing on August 6, 2008. Based
3 on the papers submitted to date and oral argument of cotmsel, the Court DEMES the Cormectu
4 Founders' Motion to lntervene on the grolmd that they have already been made parties to this action.
5 However, the Court GRANTS them an extension of time in which to file their appeal. Further, the
6 Court DENIES Cormectu's Motion to Stay Execution of Judgment.
7 II. DISCUSSION
8 A. Motion to lntenene
9 The Cormectu Fotmders move to intervene on the grounds that they have a real economic
10 stake in the outcome of this case and Colmectu will not sufficiently protect their interests.

'C 1 1 (Intervene Motion at 4, 6.) The Judgment in this case treats the Cormectu Folmders as parties; it>ou 'j 12 orders them and the other signatories to take action to comply with the Term Sheet >nd Settlement
Y J' 13 Agreement rtsetllement Agreemenf'). Therefore, before reaching the necessity of allowing them to-r-x!-- '1 14 intervene, the Cotu't reviews the Connectu Founders' stat'us as existing parties to this action and toQ 
g2 
! 15 the other lawsuits covered by the Settlement Agreement.

xX!VJ Q 16 The Ninth Circuit has held that when a federal court has a basis forjurisdiction over a= iX 
c2 17 dispute involving a final settlement agreement, the court may çtinterpret and apply its own judgment-n

X '' b a agreement. See Flanagan v. Arnaiz, 143 F.3d 540, 544-4518 to the future conduct contemplated y

' 19 (9th Cir. 1998). The requisite independent basis forjudsdiction may be supplied by a provision in
20 the settlement agreement. J-Y at 544. Such a provision, llempowers a district court to protect its
21 judgment'' from subsequent attempts to fnlstrate tGthe pttrpose of the settlement agreement and
22 order.'' Sandpiper Village Condominium Ass'n.- Inc. v. Louisiana-pacifc Com., 428 F.3d 831, 841
23
24
25

1 (hereafter, ûçlntervene Motion,'' Docket Item No. 574.)
2f

2 (hereafter, 'istay Motion,'' Docket Item No. 578.). Subject to being permitted to intervene,
27 the Connectu Fotmders join in the Motion.to Stay Enforcement.
28 2
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1 (9th Cir. 2005). Under this power, individuals may be bound to take actions as long as they had
2 notice arld an ability to contest the judgment or order enforcing the settlement agreement. See jl..s
3 On August 8, 2007, the Comlectu Founders and Cormectu, Inc., were nnmed Plaintiffs in a
4 First Amended Complaint in Civil Action No. 1:07-CV-10593-DPW pending in the District of
5 Massachusetts. The Facebook, Inc., Mark Zuckerberg and others were named as Defendants in that
6 action. In this action, Facebook and Mark Zuckerberg have been named as Plaintiffs and
7 Cormenctu, Inc., has been named as a Defendant. Although the Connectu Founders were named in

8 a Second Amended Complaint in this case, the Court found that it lacked personal jlzrisdiction over
9 them and dismissed them. (See Docket Item Nos. 136, 232.)
10 On Febrtzary 22, 2008, the parties entered into a Setllement Agreement, and the Cozmectu

t 1 1 Fotmders individually obligated themselves to perform the terms of the agreement. Among the>ou 'p 12 obligations undertaken by the Cormectu Founders were agreements to dismiss the Massachusetts
Y (! 13 action and to give mutual releases as broad as possible.3 Notably, the Colmectu Founders expressly.;:
x .!'- '.t 14 stipulated to the jurisdiction of this Court for the limited purpose of enforcement of the agreement.Q g
E j ). 5 (jj.)
..
'X ''!
* 5 16 on April 23, 2008, Facebook filed a motion before this Court to enforce the agreement
= id 
C 17 against the parties to the agreement (çtErttbrcement Motion''), because disputes arose among the'a

X i f the agreement. (Docket Item No. 329.) Rather thml file the18 parties with respect to execut on o
19 Enforcement Motion as a new ancillary proceeding, the motion was filed in this action. As noted
20 above, the Connectu Fotmders were not existing parties to tbis action before the Enforcement
21 Motion was filed because they had been dismissed. Neveztheless, the motion sought enfbrcement
22 against the Comwctu Founders and Connectu, Inc., because in the agreement, each of the Founders

23 sublnitted to the jtuisdiction of tllis Cotu't to enforce the agreement. (Ellforcement Order at 3', see
24 Declaration of 1. Neel Chatterjee, Ex. F, hereafter, zlchatlerjee Dec1.,'' Docket Item No. 596.)
25
2f 3 (Order Granting Plaintiffs' Confidential Motion to Enforce the Settlement Agreement at 3,
27 hereafter, ûçEzlforcement Order,'' Docket Item No. 461.)
28 3
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1 Notice of the Enforcement Motion was given to counsel for the Cormectu Founders. This
2 was accomplished by filing a notice of the motion in the Massachusetts action in which the
3 Connectu Founders were parties and by serving that notice on counsel for the Cormectu Founders
4 in the Massachusetts action. (Enforcement Order at 5,. Chatterjee Decl., Ex. G.) At a hearing in the
5 Massachusetts action, the parties acknowledged they were aware of the proceedings in tllis Court.

6 (Ld=, Chatlerjee Decl., Ex. H.)
7 At the hearing on the Enforcement Motion in this case, the Court raised a question with
8 respect to enforcement against the individuals who, although signatories to the agreement, were not

9 formal parties to the present action. (Transcript of Hearing at 74-75.) Counsel for Facebook took
10 the position that the Cozmectu Founders had consented to jurisdiction and that on that basis, the

'C 1 1 Court could proceed to enter judgment enforcing the agreement against them. (Ld=) Counsel for the>Qu 'p 12 Connectu Fotmders made an appearance at the hearing. Their cotmsel described tb.e status of the
NY 
r3 13 Massachusetts' litigation but otherwise did not object to jurisdiction. (Ld=) Thus, like Connectu,*;:

-- *1 14 Inc., the Cormectu Founders are parties for purposes of proceedings to enforce the SettlementQ g
I 2 ls yvgreenaent.
.4!r.?â 5 16 In its Enforcement order, the court ordered the parties to appear for a hearing and to show
= id 

:2 17 cause why ajudgment should not be entered ordering the signatories to take actions required of them-n
> 18 by the Settlement Agreement. (Enforcement Order at 12.) ln its Order, the Coul't specifically cited

19 the Connectu Folmders' consent to jurisdiction mld theiz receipt of notice of the Erdbrcement
20 Motion as the basis for the exercise of personal jurisdiction to ellforce the agreement against them.
21 (Li) A copy of the Order to Show Cause was served on counsel for a11 signatories to the agreement,
22 including counsel for the Comlectu Folmders.4
23
24
25 4 The service list shows that attonzey Scott Mosko of the Finnegan, Henderson: Farabow
was served. (Enforcement Order, certificate of service page.) The Finnegan firm prevtously
r- reqentecl t'Iae t'RfannefttT T Nfallnclerq 1-'n thiq ofxfin'n rl'far tn tlnpir riiqmleqqlol' hrllxz/cxxrsx.r t'Ia- 'Wlnpsxgop26 r la . ,51711 has represented Connectu, Inc., since the commencement of tlais lawsuit and has represented

27 Connectu, lnc., and the Cormectu Fotmders since the commencemelk of the Massachusetts actions.
28 4
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1 On July 2, 2008, a show cause hearing was held. Counsel for a11 signatories to the agreement
2 appeared, including cotmsel for the Cozmectu Founders. (See n.4, supra.) After the hearing, the
3 Court entered Judgment Enfbrcing the Settlement Agreement against a11 the signatories to the
4 agreement and appointed a Special Master to perform steps necessaly to enforce the agreement.
5 (Judgment at 1-2,. Notice of Appointment of a Master; Nomination of Individual to Serve as Master,
6 Docket Item No. 475.) Among others, the Judgment ordered the Connectu Founders to perform acts
7 necessary to comply with the Judgment with respect to tltis action and the Massachusetls action.

8 (Judgment at 3.)
9 In sum, the Court confirms its previous finding that the Motion to Enforce the Term Sheet
10 and Settlement Agreement, although filed tmder a case number in which the Connectu Founders

'C 1 1 were not already parties, was arl arlcillary proceeding in which Facebook and Zuckerberg were>ou 'j 12 nonlinal Plainitffs and Connectu and the Connectu Fotmders were nominal Defendmlts. As the
Y J' 13 Supreme Court has noted, Iigejnforcement of gaj settlement agreement . . . whether through award of.r-x)'-' '.t 14 damages or decree of specific performance, is more than just a continuation or renewal'' ofQ g
ö I 15 underlying proceedings. Kolckonen v. Ouardian Life Ins. Co. of America, 51 1 U.S. 375, 378 (1994).
.
'Z ''I
r./â 5 16 Although the Cozmectu Founders were not made parties by virtue of being served with a summons= i
': '2 17 and complaint, as signatories to the settlement Agreement they consented to personaljurisdiction.a
> 18 being exercised over them by this Coul't and to proceedings limited to enforcement of the agreement.

19 The Cormectu Founders had fair notice that Facebook sought enforcement of the agreement through
20 a motion, and they had ample opportunity to oppose that motion. Through counsel, the Colmectu
21 Fotmders participated in and were aware of these proceedings. Thus, the Judgment enforcing the
22 Settlement Agreement is binding on them and they may appeal that Judgment.s
23
24
25

5 The Court notes that even a non-party may be permitted to appeal when &ç(1) the appellant,
::: thcugh nct a 7a.-t,', pa-ticirated in the district ccurt prcceedingc, artd (2) the equitiec cf the case
weigh in favor of hearing the appeal.'' Bar.tk of Am. v. M/V Executive, 797 F.2d 772, 774 (9th Cir.

27 1986).
28 5
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1 Accordingly, the Court DENIES the motion to intervene as unnecessary because the
2 Cormectu Founders are already parties to these proceedings to enforce the Settlement Agreement.
3 The unique procedural posture of the case, however, persuades the Court to grant the Connectu
4 Founders additional time to appeal for good cause shovvn pursuant to Rule 4(a)(5) of Federal Rules
5 of Appellate Procedure.
6 The Court addresses separately the proposed Complaint in Intervention. With their motion
7 to intervene, the Cormectu Founders have tendered a Complaint ill Intervention which essentially

8 seeks to relitigate the issues concerning the enforceability of the Settlement Agreement. (See
9 Docket Item No. 577.) The Court addressed these issues at a hearing before granting Facebook's
10 motion to enforce the setdement and entering Judgment. As parties to the case, parties may tender

'C 1 1 pleadings. However, at this procedural stage, the Court finds that the Complaint in Intervention is
>
Q i t in lntervention is allowedu .1 12 improper because intervention is 'lnnecessary. Further, if the Compla n
NY t, 13 o be sled aaer Judgment, it would re-open mauers covered by uae Judgment; this would be*rt-x '? .-a- .1 14 improper kmless or tmtil the Judgment is set aside and new pleadings are allowed by the Court.''.,::J!!!ëjjj22 
I 15 Accordingly, the Court STRIKES the Connectu Folmders' Complaint in lntervention.1
17 I 16 s. Motion to stay= iX 
2 17 Cormectu moves to stay enforcement of the Judgment entered by the Court on the grounds'g

X i ably harmed and the balance of hardsilips tips in its favor. (Stay Motion at 5,18 that it may be rrepar
19 7.)
20 Federal Rule of Civil Procedure 62(d), which provides for a stay upon court approval of a
21 supersedeas bond, pertains primarily, if not exclusively, to monetary judgments. See NLRB v.
22 Westphal. 859 F.2d 818, 819 (9th Cir. 1988). Thus, whether a district court should grant a stay of
23 the enforcement of a non-monetacy judgment is govemed by Rule 62(c), which provides that
24 çtgwlhen an appeal is taken from an interlocutory or finaljudgment grarlting, dissolving, or denying
25 an injuhction, the court in its discretion may suspend, modify, restore, or grant an injtmction during
2G
27
28 6
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1 the pendency of the appeal-'' Spieler ex rel. Spieler v. Mt. Diablo Unified School Dist., 2007 WL

2 3245286, at *2-3 (N.D. Cal. 2007).
3 The standard for granting a stay pending appeal under Rule 62(c) is similar to that for a
4 preliminary injunction. Lopez v. Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983). A party seeking a
5 stay must show :t(1) whether the stay applicant has made a strong showing that he is likely to
6 succeed on the merits; (2) whether the applicant will be irreparably injured absent a stay; (3)
7 whether issuance of the stay will substmltially injure the other parties interested in the proceeding',
8 and (4) where the public interest lies.'' Hilton v. Bralmskill, 481 U.S. 770, 776 (1987),. Lopez, 713
9 F.2d at 1435. To satisfy steps (1) and (2), a court may accept proof either that the applicant has
10 shown 1ta strong likelihood of success on the merits gand) . . . a possibility of irreparable injury to the

'Z 1 1 gapplicantq,'' or ltthat serious legal questions are raised and that the balance of hardships tips sharply
>
Q '' lden Gate Restaurant v. Citv and Countv of San Francisco, 512 F.3d 1 1 12 1 1 15-16u '! 12 in its favor. Go ,
NY c! 13 (9th Cir. 2008). 'When the district coku.t has already ruled on the legal issue being appealed, the*r*-x)'- *.t 14 court need not conclude that it is likely to be reversed on appeal in order to grant the stay. Strobel v.Q 
gC 
! 15 Morgan Stanlev Dean Witter, 2007 WL 1238709, at * 1 (S.D. Cal. 2007). However, the coulrt may

.7!œ l 16 consider that delay in filing an appeal and seeking a stay vitiates the force of allegations of
= '!d 

92 17 irreparable harm. Cf. Beame v. Friends of the Earth, 434 U.S. 1310, 1313 (1977).'a
> .18 In tllis case, Cozmectu cannot show inepazable harm from execution of the Judgment

19 because the only effect of enforcing the settlement is the transfer of ownership of Connectu.
20 Baning evidence to the contrary, the Court presumes that Facebook has an equal interest in
21 presezving the value of Cozmectu as do Cozmectu's current owners. Moreover, Cormectu filed its
22 motion seeking a stay only days before turnover of its stock wms ordered to take place. This delay
23 on the paz't of Cozmectu tends to vitiate its contention that it will be irreparably harmed. See Benme,

24 434 U.S. at 1313.
25 With respect to the issues of the balance of hardships, Cormectu contends that Facebook may

---- -- --- ---- 2,5- -wuuchc-v-k--ad-y-crzclè-=ffcct itc zight tc appcal. tst::y Mgtic:l a.t 5 f .) H'axx.zevera Czprmectu arlca-il: that
27
28 7
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1 it will pursue other litigations with respect to its former counsel related to this case and incur
2 liabilities to its lawyers. Thus, the hardship upon Facebook may be equally as great if the litigation
3 diminishes the value of Connectu. In essence, the longer the Court delays in enforcing the

4 settlement between the parties, the more likely the value of the consideration subject of the
5 settlement (i.e., the value of the stock of each company) will change. This means that the status quo
6 cannot be preserved with a stay. The Court is concemed that any further delay in enforcing the

7 settlement will create a serious risk of prejudice to Facebook, as well as to Cormectu.
8 Accordingly, the Court DENIES Connectu's motion to stay enforcement of the Judgment
9 entered in this case.
10 111. CONCLUSION

'Z 1 1 The Court DENIES the Connectu Founders' Motion to Intervene as unnecessary because
>
e j g theu 'p 12 they have already been made parties to these proceedings by their consent and by sez'v ce o
Y Kss the connectu younders, complaint in lntervention..c 2! 13 Enforcement Motion. The com.t s'rlkl
:-' 'j 14 The Court GRANTS the Colmectu Founders additional time in which to file an appeal. Since
t

.! i 15 Cormectu filed a timely Notice of Appeal on August 1, 2008, (see Docket ltem No. 585), the

.yj -'iœ I 16 Coimectu Founders shall have until August 22, 2008 to file their appeal.
'Z != m 17 The Court DENIES Cormectu's Motion to Stay Execution of Judgment. The Judgmenta
X 4 2008 Colmectu and its Founders to deposit with the Master all18 requires that on or before August , ,

19 shares of Cormectu, lnc., endorsed for transfer, arzd to submit legally sufficient dismissal with
20 prejudice of a1l cases by and between the parties pending as of the date of the Settlement Agreement.
21 (Judgment at 2.) At the hearing on these motions, it was brought to the Court's attention that while
22 Facebook and Mazk Zuckerberg have complied with the Court's Judgment, Cormectu, lnc., and its
23 Fotmders have failed to do so. Counsel for Cormectu, Inc., and cotmsel for the Colmectu Fotmders

24 contend that since the Court had granted a hearing on the Motion to Stay Judgmentjust two days
25 afler the due date, they had a good faith belief that they had a period of reprieve from the Judgment.
2,5
27
28 8
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1 The Coul't finds good cauje to not hold Connectu and its Founders in contempt for failing to comply
2 with its Judgment as of August 4, 2008.
3 Accordingly, Connectu and the Cormectu Founders shall comply with the t'urnover
4 requirements of the Court's July 2, 2008 Judgment Enforcing Settlement Agreement on or before
5 August 12, 2008.
6
7
Dated: August 8, 2008

8 JA S WARE
U d States District Judge

9
10

Q 11>Qu E 12NY
'z 21 13
>- pa j 14
E 
.j l 5

?X r 16
X!
.< m 17
> 18

19
20
21
22
23
24
25
26
27
28 9
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1 THIS IS TO CERTIFY THAT COPIES 0F THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@orrickcomD. Michael Underhill Munderhill@BsFlvlap.com3 David A. Barrett dbarrett@bsfllp.comEvan A. Parke eparke@bsfllp.com
4 George Hopkins Guy hopguy@orrick.com
1. Neel Chatterjee nchatterjee@orrick.com

5 Jonathan M. Shawjshaw@bsfllp.comKalama M. Lui-Kwan klui-kwan@fenwick.com6 Mark A. Weissman mweissmalxoosheapaMners.com
Mark Andrew Byrne markbvmer-zbylnzenixon.conA

7 Monte M.F. Cooper mcooper@orr- ick.comRachel E. Matteo-Boelun rachel.matteo-boelkm@hzo.com
8 Roger Rex Myers rogenmyers@hro.comScott lkichard Mosko scott.mosko@finnegan.com9 Sean Alan Lincoln slincoln@orrick.comSean F. O'Shea soslzea@,osheapal'tners.com
10 Steven Christopher Holfzman sholtrnanlbstllp.com
Theresa Ann Sutton tsutton@onick.com -Q 

1 1 Tyler Alexander Baker Tbaker@fenwick.com>
o Valerie Margo Wagner valerie.wagner@dechert.comu .1 12 Yvonne Penas Greer ygreer@orrick.com
Y q! 13*C<-x>- .j ) 4:g

Dated: August 8, 2008 Richard W. Wieldng, ClerkI ! 
15'% '!

+ q 16 By: /s/Jw chambers
X ! Elizabeth Garcia
.x m 17 courtroom oeputyx
>

:è tî - - - - -- - .. - - . - .--- - -- - -



EX H IBIT E



Case 5:O7-cv-O1?ï JW Document 476 Filed 07/0* . 28 Page 1 of 5

l
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE NORTHERN DISTRJCT OF CALIFORNIA
9 SAN JOSE DIVISION
10 The Facebook, Inc., et a1., NO. C 07-01389 JW

t 11 Plaintiffs, JUDGMENT ENFORCING SETTLEMENT
> v. AGREEMENTQu l 12(j Cozmectu, lnc., et a1.,Y
'C 1 13'1 1 Defendants.z '4 14 /=àö .1 15 Plzrsuant to the Court's June 25, 2008 Order Granting Plaintiffs' Confidential Motion to
..X 'T
* $1 16 Enforce the settlement Agreement (docket item no. 461), the parties appeared before the Court on
X!= = 17 July 2, 2008 to show cause why ajudgment should not be entered. Based on the papers submittedx> 1 8 alld oral argtlments of counsel,

19 TUDGMENT IS ENTERED ENFORCINO CtTHE TERM SHEET & SETTLEMENT
20 AGREEMENT'' AS FOLLOWS: .
21 (1) The Facebook, Inc. and Mark Zuckerberg:
22 (a) Pursuant to Paragraphs 4 and 7 of the Agreement, unless otherwise ordered by
23 the Coul't, on or before August 4, 2008, The Facebook, Inc. shall deposit with
24 the Master, the amolmt of cash and the certificates representing the amount of
25 The Facebook, Inc. common shares stated in Paragraph 7 of the Agreement,
2C ckldozlcd fcz tzakufbr. Thc fcllc---vn'ng lcgcnd slcall appcr.r cn ccrtificatcc cf
27 The Facebook, Inc. connnnon stock issued pursuant to this Judgment:
28
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1 THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED
2 UNDER Tlv SECURITIES ACT OF 1933, AS AMENDED. THEY MAY NOT BE SOLD, OFFERED FOR
3 SALE, PLEDGED OR HYPOTHECATED I'N THE ABSENCE OF A REGISTRATION STATEMENT IN
4 EFFECT WITH RESPECT TO Tl!E SECURITIES UNDER SUCH ACT OR AN OPINION OF COUNSEL

5 REASONABLY SATISFACTORY TO THE ISSUERTHAT SUCH MGISTRATION IS NOT REQUIRED,
6 OR UNLESS SOLD PURSUANT TO RULE l44 OF SUCH ACT.
7 THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AN AGREEMENT
8 WITH REGAIID TO THE VOTDIG OF SUCH SHARES, AS PROVIDED IN THE CERTAIN TERM SHEET
9 & SETTLEMENT AGREEMENT PIJRSUANT TO WHICH SUCH SHARES WERE ORIGINALLY
10 ISSUED. THE HOLDERS OF SUCH SHARES ARE ENTITLED TO THE SAME ANTI-DILUTION

Q 11 RIGHTS AFFORDED THE ISSUER'S SERIES D PREFERRED STOCK, AS PROVIDED IN SUCH TERM>ou 'p 12 SHEET & SETFLEXNT AGREENIENT. A COPY OF SUCH TERM SHEET & SEWLEMENTNY
.c il 13 AGREEMENT IS ON FILE IN THE OFFICE OF THE SECRETARY OF THE ISSUER.'; 1 sre lc noou onz < 14 (b) Ptlrsuant to Paragraphs 2 and 4 of the Agreement, on or be
1I 15 July 9, 2008, 'rhe Facebook, Inc. and Mark zuckerberg shall submit to the

-X gœ I 16 ' Couz't for approval a proposed form of release. Upon approval by the Coulq
X!= (= 17 the release shall be signed by The Facebook, lnc. and Mark Zuckerberg, andxX hall have attached to it corporate authority given to the corporate signatory18 s

19 and shall be notarized as to each signatory and shall be immediately deposited
20 with the Master;

21 (c) Pursuant to Paragraphs 2 and 4 of the Agreement, unless otherwise ordered by
22 the Court, on or before August 4, 2008, a legally sufticient disnlissal with

23 prejudice of a1l cases by and between the parties pending as of the date of the
24 Agreementl The dismissal shall recite that each party to the respective
25 litigation shall beaz their own attorney fees and costs.
26
27 l The other two cases are Cormectu- LLC v. Facebook- lnc.- et a1., Case No. 1:04-cv-11923-

DP sw ctrently on appeal to the First Circuit Court of Appeals; and Connectu- Inc.- et al. v.
28 Faceàook. Inc.. et al., Case No. 1:07-cv-10593-DPW, currently pending in the District of

Massachusetts.

2
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1 (2) Connectu Inc., Cameron Wirlklevoss, Tyler Vinklevoss, and Divya Narendra:
2 (a) Puzsuant to Paragraphs 4 and 7 of the Agreement, unless otherwise ordered by
3 the Court, on or before August 4, 2008, Cormectu Inc. shall deposit with the
4 Master all shares of Connectu Inc., endorsed for transfer. To the extent the
5 pmies to the Agreement do not own any shares of Connectu Inc., to fulfill
6 the obligation of the transfer of tûall Connectu stockp'' the 'parties to the
7 Agreement shall take such actions in their respective corporate and individual
8 capacities as are necessary to effect the deposit with the Master of a11 shazes
9 of Connectu stock;
10 (b) Pursuant to Paragraphs 2 and 4 of the Agreement, on or before 12 noon on

Q 1 1 July 9, 2008, Cormectu, Inc., Cameron Winklevoss, Tyler Vinklevoss and>Qu 12 Divya Narendra shall submit to the Coul't for approval a proposed form of
Y.c 13 release. Upon approval by the Court, the release shall be signed by these
1Y- 4 arties and shall have attached to it corporate authority given to the corporate1 pQ
3 15 signatoly and shall be notarized as to each signatory and shall be immediately
M 16 deposited wiu, the Master;
;t 17 (c) Plzrsuant to Paragraphs 2 and 4 of the Agreement, unless othezwise ordered by
> 18 the Court, on or before August 4, 2008, a legally stttxcient dismissal with

19 prejudice of al1 cases by and between the parties pending as of the date of the
20 Agreement. The disrnissal shall recite that each party to the respective
21 litigation shall bea.r their own attomey fees and costs.

22 (3) Upon further order of the Court, the parties shall deposit with the Master such other
23 and further things which will facilitate the orderly exchange of the consideration and
24 shall do the things ordered by the Court to ensure the operational integrity of the
25 business entities that are parties to the Agreement.
2f
27
28

3



. '

Case 5:O7-cv-O1.' -JW Document 476 Filed 07/0 ' JO8 Page 4 of 5

1 (4) The deposits being made with the Master by the parties pursuant to this Judgement
2 shall be transferred out of the deposit by the Master only upon further Order of the
3 Court in enforcement of the Agreement.

4 The Court retains jurisdiction to enforce this Judgment.
5
6 Dated: July 2, 2008

JA ARE
7 Ulli States District Judge

8
9
10

'C 1 1>Qu *1 12
NY (y 13*r--x;.- .j j 4Q .gE 
I 15

7 I 16
= '!
.: 'î 1g*2!
= 18

19
20
21
22
23
24
25
26
27

28
4
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1 THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@orrick.comD. Michael Underhill Munderhill@Bslvlap.com3 David A. Barrett dbarrett@bstllp.com
Evan A. Parke eparke@bsfllp.com4 George Hopkins Guy hopguy@orrick.com
1. Neel Chatterjee nchatterjee@onick.com5 Jonathan M. Shawjshaw@bsfllp.com
Kalama M. Lui-Kwan klui-kwan@fenwick.com6 Monte M.F. Cooper mcooper@orrick.com
Scott Richazd Mosko scott.mosko@firmegan.com7 Sean Alan Lincoln slincoln@orrick.comSteven Christopher Holtzman sholtzmanabsfllp.com

8 Theresa Ann Sutton tsutton@onick.com -
Tyler Alexander Baker Tbaker@fenwick.com9 Valerie Margo Wagner valerie.wagner@dechert.comYvonne Penas Oreer ygreer@orrick.com10

'C 1 1Qa Dated: July 2, 2008 Richard W. Wieking, Clerk
1 *1 12
NY

.c rë 13 By: /s/ .JW Chambers
J% '! Elizabeth Garcia- 'j 14 Courtroom DeputyQ
I ! 15
-G j
i ( 16
X !
.> = 1 7
> 18

19
20
21
22
23
24
25
96

27
28
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1
2
3
4
5
6
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION

'C 1 1 The Facebook, Inc., et al., NO. C 07-01389 JW>Q ,u p 12 Plaintiffs, ORDER GM NTING PLAINTIFFSN v. CONFIDENTIAI, MOTION TO ENFORCEY 
J 13 Tu'R SETTLEMENT AGREEMENT.c

'v 1 Colmectu, Inc., et al.,.- .y yxQ .=; * -v oefkndants
.E I l 5 /

?X 5 16 1. Ixw oocc-nox= .!d 
Lî 17 Plaintiffs in this lawsuit are The Facebook Inc. and Mark Zuckerberg (collectively,'n

D ttFacebook''). Plaintiffs bring this action against Cormectu, Inc., Pacific Northwest Software, Incv,1 8
19 Winston Willinms, and Wayne Chang (collectively, ttDefendantsn') Zleging, inter alia,
20 misappropriation of trade secrets, tmfair competition, and violations of 18 U.S.C. â 1030, et seq. In
21 essence, Facebook alleges that Cormectu gained lmauthorized access to Facebook's servers and
22 website and took information for its own urllawful use. The parties are engaged in at least two other
23 lawsuits over these matters; in those cases, Connectu is the Plaintiffand Facebook is the Defendant.
24 In the coarse of this lawsuit, the parties engaged in private mediation. On Februaty 22,
25 2008, as the result of the mediation, the parties signed a mitten it-f'en'n Sheet & Settlement
26 Agreelzttult.-- ;11 Cizc Aglcczuclzq tizc petl dcb ixslcctl ëu zcwlvc aJl uf tlmu' dz'sputca ttzzkl ùty diszzziss zzc
27 pending lawsuits. The Agreement provides that they Kmay execute more formal documents but
28 these terms are binding.'' After signing the Agreement, the padies attempted to draf't formal
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1 docllrnents but failed to reach a consensus on certain terms. In the Agreement, the parties stipulate
2 that the federal court in San Jose, California has jurisdiction to enforce it. Based on a belief that a
3 court order is necessary to entbrce the February 22, 2008 Agreement, Facebook filed the present
4 motion in this Coul't.l
5 The question for decision by the Court is whether the February 22, 2008 Agreement contains
6 sufticiently definite and essential terms that it may be enforced. For the reasons stated below, the
7 Court finds that the Agreement is enforceable and orders its enforcement.
8 II. BACKGROUND
9 As stated above, this action is one of three separate actions between the parties in various
10 federal courts.z On Janual'y 22, 2008, Urtited States Magistrate Judge Richard Seeborg ordered the

Q 1 1 parties to participate in Alternative Dispute Resolution. (Docket Item No. 270.) The parties elected>Qu .! 12 to participate in private mediation.
NY (r.c 13 On Februm'y 22, 2008, the parties engaged in mediation before Antonio Piazza. Both sidesx .!

'* 'S 14 were represented by counsel. As the result of the mediation, the parties signed a handwrittenQ g
2 I 15 doctmwnt entitled, ç'Term Sheet & Settlement Agreemenf' (llAgreemenf'). (Second Declaration of
x%:A Q 16 Evan A. Parke, Ex. A., hereafter, çtparke Dec1.,'' filed under seal.)= i
X .2 17 With the precise financial tel'ms redacted

y3 the Agreement provides, as followsr4*g
Q 18

19 1 
(hereafter, çtMotion,'' Docket Item No. 329, filed under seal.)

20 2 The other actions are Connectu LLC v. Zuckerberg, Appeal No. 07-1796 (1st Cin) and
21 Connectu- Inc. v. Facebooks Inc., Case No. C 07-10593-DPW (D. Mass.).
22 3 The Agreement recites that a11 of its terms are Ilcoatidential.'' At the hearing on the

motion? the Court expressed its need to discuss the Agreement in its Order. The Court now
23 detenmnes that it can protect the coMdentiality of the Agreement if references to the amount of

consideration which the parties agreed to exchartge as a part of the settlement are omitted.
24 Moreover, since neither Facebook nor Cormectu are publicly traded companies at this time, the

Court fmds good cause to keep the transcript of the proceedings under seal as requested by the
25 parties to protect their fnancial information.
2: 4 (Duclakatkowk ùf Tlztazzct A. Suttokk k'kk Supsox: of lNlaz',ati'JL' CoaI2w,zL,'àl lylwzzewzi, lxwzwazwz,
Sçsutton Decl.,'' Ex. A at 1-2, filed under seal.) For authenticity puposes, the Court leaves al1

27 typograpllical errors and strikeouts in the Agreement unchanged.
28 2
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1 The Term Sheet & Settlement Agreement

2 1) The following will setlle a11 disputes between Connectu and its related parties, on the
one hand and Facebook and its related parties, on the other hand.

3
2) A1l parties get mutual releases as broad as possible and a1l cases are dismissed with

4 prejudice. Each side beazs their own attorneys fees and costs.
5 3) A11 terms of agreement aze confidential, no party disparages any other parties and no

party will comment further publicly related to facts underlying or related to this
6 dispute. The parties will agree on any public statements. A violation of the publicity

and confidentiality provision of this paragraph shall be submitted to a binding
7 arbitrator who may award injunctive relief and dnnnages up to (REDACTED) million.

. 5
9

4) The parties stipulate that the San Jose Federal Court shall have juzisdiction to enforce10 this agreement.

Q 11 5) The parties agree that they may execute more formal documents'but these terms are
j binding and this docllment may be submitted into evidence to enforce this agreement.1 *2 12
(j 6) Connectu founders represent and warrant (1) They have no further right to assertY r3 13 against Facebook (2) They have no further claims against Facebook & its related.c

'% '? Pat-ties..- .j j4Q 
g 7) Al1 Cozmectu stock in exchange for EREDACTEDJ in cash & (REDACTEDJ

.%2 .1 15 cornmon shares in Facebook. The terms of the shares shall include a requirement that

.# 'b a1l votes related to the shares will be voted in accordance with the Board of Director'sm Q 16 recommendations and be subject to the snme anti-dilution protections afforded to
7 .i Series D preferred stock. 6 Facebook will determine the form &'- m 17 documentation of the acquisition of Comzectu's shares gconsistent with a stock and'g 7

cash for stock acquisition). Facebook represents that it currently has LREDACTED)> 18 fully diluted shares outstapding.
19 The Agreement was signed by Mark Zuckerberg, individually and on behalf of Facebook,
20 and by Camemn Winklevoss, individually and on behalf of Connectu. Tyler Winklevoss and Divya

21 Narendra also signed the Agreement. (Sutton Decl., Ex. A at 2.) These individuals are principals of
22 theiz respective companies.
23
24
25 5 Strikeout in the original.

6 S'triker-x'lt !'n the zprl'gl'np.!2f
27 ? lnterlineation in original.

28 3



Case 5:07-cv-01 ,-%jbN Document 461 Filed 06// -008 Page 4 of 13

1 Plaintiffs' motion to enforce the Agreement is made on the grolmds that the Agreement
2 unambiguously sets forth al1 material tenns of the parties' settlement and Defendants should be
3 ordered to comply with it. (Motion at 6.) Defendants contend that Facebook's motion to enforce the
4 Agreement should be denied because (1) the agreement is missing material terms, (2) the terms
5 which are included were not agreed upon, and (3) Facebook commttted fraud in the procurement of
6 the Agreement. (Connectu's Opposition to Facebook's Conidential Motion at 6, hereafter,
7 dtoppositionp'' filed tmder seal.) In its reply, Plaintiffs contend that the Agreement was not procured
8 by fraud. (Reply in Support of Confidential Motion at 9, hereafter, ççReply,'' filed under seal.) The
9 Court considers each issue in turrt.
10 111. DISCUSSION

t 1 1 A. The Court's Jurisdiction>Qu .j 12 Before considering the motion to enforce the Agreement, the Court considers its jurisdiction
u y!L.> C 13 to act on such a motion. The Court also considers issues raised at the hearing, nnmely, whether-x .!
'- G 14 Plaintiffs are required to file an action to enforce the Agreement, to which Defendants would beQ g
V l 15 allowed to plead their objections to ellforcement as affirmative defenses.
xXT*2 Q 16 çtlt is well settled that a district court has the equitable power to enforce summarily an
= Cd 
:2 17 agreement to settle a case pending before it.'' Callie v. Near, 829 F.2d 888, 890 (9th Cir. 1987);-a

X . TNT Mlttg.. Inc. v. Agresti, 796 F.2d18 Decanav v. Mendoza, 573 F.2d 1075, 1078 (9th Cir. 1978),
19 276, 278 (9th Cir. 1986)., ln re City Equities Anaheim. Ltd., 22 F.3d 954, 957 (9th Cir. 1994). Once
20 a settlement has been reached in a pending action, any party to the agreement may bring a motion to
21 enforce it. See Doi v. Halekulani Corp.. 276 F.3d 1131, 1135 (9th Cir. 2002). Specifically,
22 Califomia law provides:
23 If parties to pending litigation stipulate, in a writing signed by the parties outside the

presence of the coul't or orally before the coul't, for settlement of the case, or part thereof, the
24 court, upon motion, may enterjudgment plzrsuant to the terms of the settlement.
25 Cal. Civ. Proc. Code j 664.6. ln addition to the statutory power to enter ajudgment, the court's
-2f cnfcrccmcnt 7c-J.=r:; includc thc ir-hczcnt authcn'ty tc czdcz a pa--ty's zpccific pcfcnuancc of actl
27
28 4



Case 5:07-cv-O13 JW Document 461 Filed 06/2Q 08 Page 5 of 13

l required by the setllement agreement and to award damages or other sanctions for noncompliance.
2 TNT Mk4c.., 796 F.2d at 278.
3 In this case, in addition to its irtherent authority and the authority confen'ed by California
4 law, in Paragraph 4 of the Agreement, the pmies explicitly stipulated that the Court has authority to

5 exercise erlforcement. Therefore, the Court is satisfed that it has the jurisdiction and authority to
6 enforce the Agreement without requiring additional pleadings.
7 However, the power to enforce a settlement agreement can only be exercised if the terms
8 have been agreed to by the individuals authorized to make decisions behalf of the parties. See
9 Harrop v. W. Airlines- lnc., 550 F.2d 1 143, 1 145 (9th Cir. 1977). At the hearing, Defendants raised
10 two issues regarding the authority of the Court to enforce the Agreement against the individuals and

Q 1 1 the comorations.>Qu 'p 12 First, Defendants question whether there is a bases for the Court to exercise personal
Y J. 13 jurisdiction over Colmectu's individual shareholders, i.e., the three principals who signed the* C!
'- '1 14 Agreement.' The Court finds that by signing the Agreement with explicit statements such as thoseQ ,
C l l 5 in Paragraphs 1, 2, and 4, each of the signatories subjected him or herself to the Court's jurisdiction
xXIA 5 16 for the limited purpose of enforcing the Agreemept. Second, Defendants question whether= ;
X 62 17 Connectu's individual shareholders received proper notice of the proceedings. The Court finds the-g
> 18 tlzree principals of Cormectu have had adequate notice since they are plaintiffs in the Massachusetts

19 action where the parties have vigorously litigaled discovery issues relating to the enforcement of this

20 Agreement. (See June 3, 2008, Memorandum and Order, No. 07-10593-DPW, D. Mass.) It is
21 incongnzous to argue that these individuals did not receive notice of the motion since Judge
22
23
24
25

8 Defendants first made these contentions in their sur-reply. (Defendants' Slzr-Reolv in26 Oooosition to Confidential Motion to Enforcey herenfter uqllr-/-ply.'' nranb'/xt Ttéam Mra z$ -s ) TheCourt grants Defendants' motion for leave to file the sur-reply, and considers the contentions raised27 in the sur-reply.
28 5
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1 Woodlocks' June 3, 2008 order in the Massachtlsetts action specifically addressed the hearing On the

2 motion to enforce the Agreement in this Court.g (Id. at 2.)
3 B. The Material Terms
4 The construction and enforcement of settlement agreements aze governed by principles of
5 local 1aw that apply to the intepretation of contracts, even if the underlying cause of action is
6 federal. United Commercial Ins. Serve- Inc. v. Paymaster Cop., 962 F.2d 853, 856 (9th Cir. 1992).
7 Thus, challenges to a settlement agreement based on intepretation of ambiguous terms, fraud in the
8 inducement, or indefiniteness of a term all turn on the applicable state law. See White Farm Eguip.
9 Co. v. Kupcho, 792 F.2d 526, 529 (5th Cir. 1986),. see. e.g., Doi, 276 F.3d at 1135.
10 California has a strong policy in favor of enforcing settlement agreements. Osumi v. Sutton,

'C 1 1 151 Cal. App. 4th 1355, 1357 (2007). Under Califomia law, a settlement agl-eement (tmust be>Qu 'j 12 interpreted as to give effect to the mumal intention of the parties as it existed at the time ofNY (! 13 contracting.'' Roden v. Bergen Bnmswig Corp., 107 Cal. App. 4th 620, 625 (2003),' see Cal. Civ.* C!
-- *1 14 Code, j 1636. When the agreement is in writing, lçthe intention . . . is to be ascertained from theQ g
2 l 15 writing alone, if possible.'' Brinton v. Bankers Pension Serv.- Inc., 76 Cal. App. 4th 550, 559
x%I*2 Q l 6 (1999),. see Cal. Civ. Code j 1639. lsgcqourts will not set aside contracts for mere subjective= i
X :2 17 misinterpretation.'' Hedcing Concepts. Inc. v. First Alliance Mortzage Co., 41 Cal. App. 4th 1410,-n
X :tA settlement agreement, like any other contract, is unenforceable if the parties fail to18 1421 (1996).

19 agree on a material tenn or if a material term is not reasonably certain.'' Lindsay v. Lewandowski,
20 139 Cal. App. 4:11 1618, 1622 (2006) (citing Wedd- inaton Productions- lnc. v. Flick, 60 Cal. App. 4th
21 793, 811 (1998)). .
22 First, the Agreement clearly states the consideration for the performance required and how it
23 must be paid. (Sutton Decl., Ex. A at 1-2.) In exchange for a specified amount of cash and stock in
24
25 9 At the heazing, counsel for Cormectu's individual shazeholders argued that they are not,7/; t: Iaintiffq'' in the Mnqqnclnllne'l'fq nrttinm The f'lnllrf fienlirtoq tn ent/csvfol,a tGo nr-xll'rxp sin.c -.? cg.-lnsr!p

adrnitled that the individual shareholders added themselves as plaintiffs to the nmended complaint in
27 that action.

28 6
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1 Facebook, Cormectu founders are required under the Agreement to represent azld warrant itthey
2 have no f'urther right to assert against Facebook'' and tûthey have no farther claims against Facebook
3 and its related parties.'' ILi)
4 Second, the Agreement cleazly defines the stnzcture of the transaction. (Sutton Decl., Ex. A
5 at 1-2.) Paragraph 7 recites that al1 Cormectu stock is to be exchanged for a sum certain amount of
6 cash and a precise number of common shares in Facebook; it is a stock and cash for stock
7 acquisition. Subsequent negotiations might have proposed a different structure for the transaction or

8 other additional terms, but those proposal were, apparently, rejected. (Ld= Ex. B.) The Court cannot
9 considered subsequent negotiations as evidence that there was no Gtmeeting of the minds'' with the
10 respect to the Agreement. The Colzrt mlzst determine the parties' intent from the four corners of the

Q 1 1 Agreement, not from the extrinsic evidence. Brinton, 76 Cal. App. 4th at 559', Cal. Civ. Code 5>>u 'p 12 1639.
Y J. 13 Third, the principals of each company, who are persons authorized to make decisions for the*;:
-* *1 14 parties, all signed the handwritten version of the Agreement and none of the signatures are disputed.Q g
2 ! 15 However, Defendants point out that one stockholder in Cormectu, Howard Winklevoss, was not a
xXIA Q 16 party to, and did not sign the Agreement. (Opposition at 10.) Therefore, the issue becomes whether= '!X 62 17 the lack of Howard Winklevoss' signature makes the Agreement unenforceable.'g> 18 Cormectu is a Connecticut corporation. (ld. at 1.) Under Connecticut law, a shàre exchange

19 transaction only needs to be approved by majority vote. See Corm. Gen. Stat. j 33-816(a). As of
20 May 23, 2006, Howard Winklevoss owned 1% of the outstanding shares in Cormectu. (Declaration
21 of Neel Chatterjee in Support of Plaintiffs' Reply, Ex. B at 10, filed under seal.) There is no
22 evidence his ownership interest changed as of the date of the Agreement. The shareholders who
23 signed the Agreement own 99% of the outstanding shares. Since a majority of Cormectu's
24 shareholders have agreed to the transaction, the consent of Howard Winklevoss is mmecessary to
25 make the Agreement binding on him. Therefore, the lack of Howard Winklevoss' signature is not an
25 incpcdu'mcnt ta crdbzcing tlcc Agrccmcnt.
27
28 7
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1 Defendants contend that the Agreement was only a staling point for negotiating more fonnal

2 docllmentation. (Opposition at 7-9.) However, the Agreement itself provides that the parties Gçmay
3 execute more formal documents,'' but that the Agreement is Isbinding.'' (Sutton Decl., Ex. A at 1,
4 emphasis added.) lt is signifcant that the parties used the word ttmay'' in this instance as opposed to
5 ttwill,'' which they had readily used in other contexts. (See e.g., Agreement !! 1, 3, 7.) On the face
6 of the Agreement, it is cleaz that, had the parties wished to require more formal documents, they
7 could have indicated they will or shall execute more formal documents. lnstead, they elected to use
8 the word, ttmay,'' and made clear that the Agreement is binding in and of itself.
9 ln sum, the Court finds that the Agreement reached by the parties does not display on its f>ce
l 0 a failure to agree or any uncertainty regarding its material terms. Accordingly, the Court finds that

Q 1 1 the Agreement is enforceable.> .ou ,1 12 C. Whether the Agreement Was Procured by Fraud
Y ;! 13 Defendants contend that Facebook's motion to enforce the Agreement should be derlied*;:
!

'- .1 14 because Plaintiffs fraudulently procured the Agreement by misrepresenting Facebook's presentQ g2 
I 15 value. (opposition at 14.)

.XIm l 16 A contract is not enforceable if it was induced by fraud. Jones v. Grieve, 15 Cal. App. 561,
= id '2 17 566-67 (191 1). To prove fraud in the inducement of a contract, a party must establish the elements.n
> l fraud

. Id. The elements of fraud are (1) misrepresentation; (2) scienter', (3)18 of common aw
19 justifiable reliance; and (4) resulting damage. Buckland v. Threshold Enteprises- Ltd., 155 Cal.
20 App. 4th 798, 806-07 (2007)*, Wilke v. Coinwavs lnc., 257 Cal. App. 2d 126, 136 (1967) (quoting
21 Cortez v. Weymouth, 235 Cal. App. 2d 140 (1965)). These legal principles apply to a contzact to
22 settle a lawsuit. See Merced Countv Mut. Fire Ins. Co. v. The State of California, 233 Cal. App. 3d

23 765, 771 (1991).
24 Where a party is represented by courlsel, or where the alleged misrepresentation was made

25 by an adversary during the course of negotiations, courts have held that reliance is tmjustifiable. See
- - - - a: sczgna-mil! x... Gretlit Sui sre First (R tlstt)n LLC, 2005 11n2. 20z! 5807 (hI-D . Ca!. 2005) (hglding a.: a.

27
28 8
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1 matter of 1aw that reliance on representation of adversary in execution of merger agreement was

2 tmjustifiable where parties were represented by counsel during the negotiation processl; Wilhelm v.
3 Prav- Price, Williams & Russell, 186 Cal. App. 3d 1324 (1986) (holding that the fraud claim failed
4 because plaintiff was represented by counsel at the time of the allegedly fraudulent statement, and it
5 was not 'sreasonable for plaintiff to accept defendant's statements without arl independent inquiry or

6 investigation'').
7 1. Connectu's Proffer Regarding Facebook's Valuation
8 Defendants contend that they were defrauded during the settlement negotiations because
9 Plaintiffs did not disclose a valuation of Facebook common stock which had been made by the

10 Facebook Board of Directors. (Opposition at 6.)
'C 1 1 Apparently, in October 2007, Facebook and Microsoft issued a press release stating>
Q (t k $240 million stake in Facebook's next round of financing at a $15 billionu .1 12 Microsoft would ta e a
C '' Parke Decl., Ex. J.) Defendants proffer evidence that subsequent to the press release,-c C 13 valuation. (
'- '1 14 in the regular colzrse of its operations, Facebook's Board of Directors determined a value of theQ g
3 ! 15 company's ftshares'' which was different than the valuation disclosed in the press release.G é
?A ' 16 (oeclaration ot-Robert'r. clazkson lf 11, filed uuder seal.)=
d '' 17 Defendants do not challenge the accuracy of the press release itself. Thus, there is no claim.n
> 18 that the statement in the release was not true when it was made. (Declazation of Ted Wang in

19 Support of Plaltiffs' Confidential Motion ! 2, filed tmder seal.) Plaintiffs do not deny that the
20 Facebook Board of Directors made a subsequent valuation of Facebook shares which was a different
21 value from the value Microsoft attributed to the comparly. However, Plaintiffs did not make any
22 representations or warranties in the Agreement about the value of Facebook common stock.lo

23
24 10 Defendants provide no authority to support their contention that either Facebook or

Zuckerberg had a duty to disclose the Board's valuation to Defendants in the context of the
25 setdement or to correct an.y subjective valuation W hich Defendants rnight have made when

detennining what demand to make in the mediation. lt is clear that generally one has a duty to
,7A tnorren't n diqclnsulre which iq miqlenfiing wlnt'm mnrlo hllt llqllskllrz t'Fl-re 1't nra rl'lgz ï'n cz rwravroc.!

statement which is tzue at the time it is made. See Brodv v. Transitional Hospitals Coro., 280 F.3d27 997, 1006 (9th Cir. 2002),. Backman v. Polazoid Corp., 910 F.2d 10, 17 (1st Cir. 1990). Intentional
28 9
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1 Morever, it is undisputed that the shares the parties agreed to exchange in the Agreement and the
2 shares involved in the Microsoft's transaction are of different classes. Accordingly, the failure to
3 disclose the difference in the valuations cnnnot be fraudulent as a matter of iaw.
4 Further, the Agreement does not attribute a specifk value to the outstanding shares of
5 Facebook's stock; there is no admissible evidence that Plaintiffs made any such representation while
6 negotiating the settlement.ll Rather, the only representation evident fzom the Apeement is the

7 number of fully diluted shares which Facebook currently has outstanding. (Parke Decl., Ex. A.)
8 Defendants have failed to show that this representxtion was false or that there were any other

9 misrepresentations made by Plaintiffs upon which Defendants could have justifiably relied.
10 ln sum, the Court finds Defendants have failed to establish that Plaintiffs made a

Q 1 1 misrepresentation during the negotiation. The individual signatories to the Agreement are>>u *1 12 sophisticated business parties who were represented by reputable cotmsel at the mediation. Either
NY.c C 13 party could have chosen to condition the financial exchange being negotiated on representations and

'- *1 14 warranties of the value of the stock involved or to conduct their own due diligence with respect toQ 
gD 
! 1 5 Facebook's valuation. Neither party chose these cotlrses of conduct. Notably, in his Jtme 3, 2008

.Gj:m I 16 order denying connectu's motion to compel production of documents, Judge woodlock stated:= id C 17 From all that appears, the parties were prepared to settle their disputes then, despite the fact-n that aspects of discovery in tlais case-most pertinently for present purposes, documentQ
18 production-had not been completed and llnresolved discovery issues remained outstanding.

19 (See Jtme 3, 2008, Memorandllm and Order at 2, No. 07-10593-DPW, D. Mass.) Thus, the parties
20 elected to proceed with theiz settlement negotiations lcnowing they lacked potentially relevant
2 1
22 concealment exists only çtwhen a party to a transaction, who is under no duty to speak, nevertheless

does speak and suppresses facts which materially qualify the facts stated.'' Persson v. Smart
23 lnventions- Inc., 125 Cal. App. 4th 1 141, 1 164 (2005).
24 '1 Defendmlts proffer evidence of statements made during mediation that resulted in the

Agreement. Under ADR Local Rule 6-1 1, Glany-tlling that happened or was said, any position taken,25 and any view of the merits of the case formed by any participant in cormection with any mediation
. . shall not be . . . (2) disclosed to the assignedjudge', or (3) used for any pupose, including1 ' * G ja ) re prfa n ooH j' .ja g ,' .ja j.'ja ,* c om a.rf 7A p; ) y.y: ) y-pj jp jja-j y ryoj x zj jegea tlj.o()6 lmreRelamelat 1m Rny jaerlfllng nr 1 .
Court declines to conduct a heazing or consider evidence regarding the details of the parties'

27 negotiations in their mediation.
28 l 0
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1 infonnation. Without a showing by Defendants of a material misrepresentation or omission in the
2 negotiations, the Court finds no basis to decline enfbrcement.
3 2. Securities Fraud
4 In their opposition and sur-reply, Defendants contend that the Agreement is not enforceable
5 because Plaintiffs committed securities f'raud, making the Agreement voidable. (Opposition at 14.,
6 SumReply at 7.)
7 Neither Plaintiffs nor Defendants have cited authority that an agreement to exchange shares
8 of closely held corporations pursuant to settlement of litigation between the compnnies is voidable
9 by showing securities fraud. The cases which Defendants cite in their su'r-reply regarding a duty to
10 disclose ûçmaterial non-public information'' a11 fall within the context of insider trading, which is not

t 1 1 an issue in this case. tsur-Reply at 10.)xou *1 12 On June 24, 2008, the day after the hearing, Defendants requested leave to file additionalNY 
r3 13 authority to provide precedent for voiding a purported settlement agreement on the basis of*C*-x .;-- '.G 14 securities fraud.lz While Defendants cite one case where a settlement was found void under j 29 ofQ g

2 I 15 the Securities Exchange Act, that case involved an agreement which violated the margin
x74(A2 l 16 requirements of Regulation T because the defendant failed to recover capital after the settlement.= '!X 

$2 17 Pearlstein v. Scudder and German, 429 F.2d 1 136, 1 142-43 (2d Cir. 1970). Contrary to Pearlstein,-g
> 18 the Ninth Circuit has held that a broad release in a signed settlement agreement operates to prevent a

19 party from collaterally atacking the agreement by alleging it violates the securities laws under j 29.
20 Petro-ventures- Inc. v. Takessian, 967 F.2d 1337 (9th Cir. 1992). Specifically, the Ninth Circuit
21 noted:

22 gwlhen, as here, a release is signed in a comnnercial context by pazties in a roughlyequivalent bazgaining position and with ready access to counsel, the general rule is that, if
23 çthe language of the release is clear, . . . the intent of the pmies gis) indicated by the languageemployed.'
24
25
'J/k 12 (See Docket Item Na 454.) Whl'le Plnintiffk hnve nnt hsrl nn nppnrflpnl'fy tn r-qpnncl the

Court fmds good cause to grant Defendants leave and considers the authodty presented in
27 Defendants' papers.

28 11
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1 Id. at 1342 (quoting Locafrance U.S. Corp. v. lntermodal Sys. Leasinc- Inc., 558 F.2d 1 113, 1 1 15
2 (2d Cir. 1977)). Thus, in Petro-ventures, the Ninth Circuit effectuated the parties' intent to bling
3 about Rgeneral peace'' by finding that their settlement agreement cannot be voided under j 29. J.z
4 As in Petro-venttzres, this case involves a settlement agreement reached by the parties, who
5 were represented by cotmsel, in which they intended to tmdertake to give mutual releases that were

6 ttas broad as possible.'' (Agreement ! 2.) There is no doubt that the language of the release in
7 Paragraph 2 of the Agreement conveys the intent of the parties to release a1l claims. Thus, the

8 Agreement cnnnot be collaterally attacked using j 29.
9 Accordingly, the Court finds that Defendants have failed to tender sufficient evidence of
10 fraud in the circumstances proffered to the Court to create a genuine dispute as to whether the

Q 1 1 Agreement was fraudulently induced.>ou 'j 12 V. CONCLUSION
Y (1 13 The Court GRANTS Plaintiffs' Motion to Enforce the Parties' Settlement Agreement. The*r*-< .!
- 'J 14 parties are ordered to appeaz on July 2, 2008 at 10 a.m. to show cause why ajudgment should not:g
E ! 15 be entered ordering the parties to take the actions required of them by the Settlement Agreement.
xG !*2 l 16 On or before June 30, 2008, the parties are directed to submit a proposed form of judgment
.= !* r= 17 consistent with tilis Order.-a
> 18

19 Dated: Jtme 25, 2008
J WARE

20 Un' d States District Judge
21
22
23
24
25
2f
27
28 12
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1 TI'HS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

2 Chester Wren-Ming Day cday@orrick.comD. Michael Underhill N1Underhill@BsFLLp.com3 David A. Barrett dbaaett@bsfllp.com
Evan A. Parke eparke@bsfllp.com4 George Hopkins Guy hopguy@onick.com1. Neel Chatterjee nchatterjee@orrick.com

5 Jonathan M. Shawjshaw@bsfllp.comKalama M. Lui-Kwml klui-kwan@fenwick.com6 Monte M.F. Cooper mcooper@onick.com
Scott R-ichard Mosko scott.mosko@firmegan.com7 Sean Alan Lincoln slincoln@orrick.comSteven Christopher Holtzman sholtzmanrzbsfllp.com

8 Theresa Ann Sutton tsutton@onick.com -
Tyler Alexander Baker Tbaker@fenwick.com9 Valerie Margo Wagner valerie.wagner@dechert.com
Yvorme Penas Greer ygreer@onick.com10

Q 1 1
> Dated: June 25, 2008 Richard W. Wieking, Clerk 'a
CJ *1 12
NY

'c k1 13 By: /s/ .JW Chambers
Y 1 Elizzbeth Garcia.- j !4 courtroom Depat.yQ
E ! 15
ï 16
C 17.X>

> 18

19
20
21
22
23
24
25
76
27
28
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l ssxxA. t-rxcocx (state sarxo. 136387) ss olszazelincolngorrick.com 0.% yoSa
2 1. NEEL CHATTERTEE (State Bar No. 173985) . O4 6

nchatterjee@onick.com ou go
3 MONTE COOPER (State Bar No. 196746) N& v,.q D %

Irick.com a- j.s SO 0Rz''-mcooper@o ,.y4 THERESA A. SUTTON (State Bar No. 211857) o 'î VODI Y <Stsutton@on-ick.com ,..,
5 YVONNE P. GREER (State Bar No. 214072) Z

eer@onick.com Y mesWare Xygr la o6 omucp usmuwcaox .v su-rccss,s I-t,p o :uae' h Ro ad '/o -w*1000 Mars
7 Menlo Park, CA 94025 Sy oTelephgne: 650-614-7400 & r:No xo8 Facslmlle: 650-614-7401 zyzaj.c
9 Attorneys for Plaintiffs

THE FACEBOOK, INC. and MARK ZUCIQERBERG
l 0
1 1 UMTED STATES DISTRJCT COURT
12 NORTHERN DISTRICT OF CALIFORNIA
13 SAN JOSE DIWSION
14
15 THE FACEBOOK, INC. and MARK Case No. 5:07-CV-01389->

ZUCIQERBERG,
16 STVULATION AND (PPlaintiffs, ORDER ENLARGING 1ME TO
17 FILE A JOINT PROPOSED ORDER

v. RE SEMM G ; AND
18 CONNECTU, INC. (formerly known as ORDER GRANTING IN PART
19 CONNECTU, LLC), PACIFIC DENYING IN PART MOTIONS

NORTHWEST SOFTWARE, IN =C POSTED AS DOCKET ITEM NOS.
20 wlwsrrox wltita s, and wAYNE 366, 374 Axo 393CHANG,
21

Defendants.
22
23

This Stipulation is entered into by and among Plaintiffs Facebook, Inc., and
24 Mark E. Zuckerberg and Defendant Colmectu, Inc., thröugh its respective attorneys of record.
25 WHEREAS, on May 27, 2008, the Court issued an order requesting that the parties
26 submit, by June 9, a Joint Proposed Order regarding Gçall sealing motions that are pending as of
27 the date of the Jointed Proposed Order is fled'';
28

OHS West:260453060.1 STIPULATION AND (PROPOSED) ORDER16069-4 YG2/TS2 5:07-CV-01389-Jw
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1 WHEREAS, Plaintiffs Facebook, lnc. and Mark E. Zuckerberg will be filing their

2 Reply Memorandum and supporting docplments in support of their Confidential Motion (Docket
3 No. 329) under seal today;
4 WHEREAS, the parties believe that an extension of time to file the Joint Proposed

: ,5 Order, until tomorrow, June 10, is necessary m order to include Plaintiffs Jtme 9 filing;
6 IT IS HEREBY STIPULATED AN.ll AGREED THAT the parties' Joint Proposed
7 Order Re: Sealing is due on Jtme 10, 2008.
8
9 Dated: June 9, 2008 ORRICK, HERRTNGTON & SUTCLIFFE LLP
10
l l /s/

Theresa A. Sutton12 
Attorneys for Plaintiffs

THE FACEBOOK, INC. and13 
ZLJCKERBERG

14
15 Dated: June 9, 2008 BOIES SCHILLER & FLEXNER LLP
16
17 /s/

Evan Parke18 
sr oefendantAttorneys

CONNECTU, INC.19
vkwsk ORPER nv,%uk

20 For good cause shown, the Court GRANTS the parties' Stipulation regarding the filing of the
Joint Proposed Order Re: Sealing motions. In addition, the Court addresses the following outstanding2 l
.motions in advance of the June 23, 2008 hearing on Plaintiffs' Contidential Motion:

22 (1) Plaintiffs' Motion for Leave to File Rely atld Motion to Strike is DENIED.
(Docket Item No. 366).23 

2) Defendants' Motion to Shorten Time for Hearing, and Motion to Expedite Discovery is(
DENIED. (Docket Item No. 374.)24
(3) Motion to Seal the Request for Reschedule Hearing on Plaintiffs' Confidential Motion is

25 GRANTED to the extent that it seeks to SEAL the request, DENIED to the extent it seeks to continue
the hearing. (Docket Item No. 393.) - -26 There have been voltzminous filings in tllis case injust the last month, which have required
extensive judicial resources to manage. The parties are strongly encolzraged to work in a collaborative27
manner to conserve judicial resources.

28
Dated: June 10, 2008

Urlit tates District Judge
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j yA(y.1 STEVEN C. HOLTZMAN (State Bar No. 144177) Lsholtzman@bsfllzp pom2 BOIS, SCHVLER & FLEXNER LLP1999 Hamson Skeet, Suite 900 p y j.b94612 221 1* 303 Oaklalz, CA
Tele?hgne: (510) 874-10001e: (510) 87*1460 RICHAC) W 'SEKING4 F ac s 1n11 wc y j K1 U.S. OISIRICT VOURTy 5 D. VCHAEL IJNDERHIT,L +ro hac Wce) Ntl.nls'r CF CA.S.J.'

' dezhill@bsflp.commci 6 Bolss scuuisR &; I'LEXXERLI,PQisconsinavenuexwi 5301
' 7 Washington, D C. 20015TelephMne: (20i) 237-2727è
' t Facslmlle: (202) 237-6131t
1 9 Atorne s foroefendatuk co CI'U,NC.

10
11 awc'r cotm'rUNI'IED STATES D1S
12 NOR'IHERN DISTRICT OF CM IFORNIA
13 sM  JOSE DWISION
14 EBOOK, INC. and MM K CaseNo. 5:07-CV-01389->THEFAC
15 ZUCKERBERG.
16 jaintigs, NOTICE OF MPEALP 

BY CONNECTU,INC.
17 M.
12
CONNECTU, INC. (formerly known as19 coNM c'l'u, LLC), PACWIC NORTHWESTSOFTWARE, 1NC., WWSTON WILIAMS,20and WAYNE CHANG,

21 Defendants.
22
23
24
25
26
27
28

NOHCE OF APPEAL
5:07-C7-01389-)+
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G uy

1 Nodce is hereby given that CONNECTU, lNC., defendrt irl the above named case, hereby
2 appeals to the United States Court of Appeals for the Ninth Circtd 9om the fmal Judoent
3 Enforcing Settlement Agreement (Docket No. 476) entered in this action on July 2, 2008, and all

k Covdential4 related orders including but not limited to the J=e 25, 2008. Order Granting Plaines
5 Motion To Enforce ne Settlement Ageement (Docket No. 461); and the June 10v 200% Order
6 d Denying In PH Motions Posted zks Docket Items Nos. 366 374 and 393Granting ln Part an ,

7 mocketNo. 420.
8
9 July 30, 2008 Respece ly submitted,

10
11 BOWS, SCHIT.LER & FLEXNER LLP

12 f . // kzc13
14 Steven C. Holtzmr
l 5 Attorneysfor Dejkndant Connectlj lnc.
16
17
18
19
20
21
22
23
24
25
26 

- -

27
28 2 NOTICE OF APPEAL5:07-W*1389-:+
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A-11 (rev. 7/00) Page 1 of 2 USCA DOCKET# (IF KOWNI

UNITED STATES COURT OF APPEM,S FOR TIIE NINTH CmCUIT
CWIL APPEALS DOCKETUG STATEMEU

PLEASE AWACH ADDXONAL PAG'ES l1? NECESSARY.
TIRE IX FULL; msa cm No%empistrict ofcalifomia JUDGE: Honorable Jame,s WareTCFACEBOOK.mC. OdMAQK
ZuctuRERG. DBTRICT COURTNUMBBR: 5:07->.413:9 Jw

Plaintitrs, DATB NOTICE OF APPBAI,vs. Is a,j.jls A cRoss-vpyul.? YEs E)FILED; 740/0:
CONNECTLLINC. (fnrmerly known as s aws Maryp-asus BsExBsyoltE'ras COURTPREVIOUSLY, FLF-AAEco- cl'u 1,LC) PACIHC yjkovmleriorrlocxzTxtTMBa AND CITATION (JF ANY);NORTHWVT SOFWAVINC.,
mMTON WILLIAMS, and
WAYNE CHANG,

Defendanl.BQIIT DESCRVTION OFNATURE OF ACFION AND RESULTBELOW:Distrid Court grantedjudgment Oforting apuzmrted settlonunt agreqmentœfendants-apgtllants dispute the enfombilityof
., thatptaported agreement.
' PlllNœ /kt. ISSUF,S PROFOSED TO BE RAISED ON APPEAT.:): 1) Wlxtller the Dkstrid Court errzd in snmmmily enforciilg apupo>d stttltment apeemeat without holding an evidentiary

hemdng notwitktanding disputed issues of Cactasto whetherthe parties apeed to a11 material tenns.
:. 2) mmther the District Couxmred in reftkeg to void a putported settlcent agremnent tmder Section 291) of tlm Securitie

Exnhnnge Act of 1934, 15 U.S.C. j78cc(b), became.e it was procured through secttrities flaud.
Appellants reserve the right to apyeal eddiEonal issues, including but not limited to evidrntiazy rulings.
'LEASE DENTWYANY OTMERLEGA PROCEEDING TWATMAYHAVZ A BEARING ON TRIS CASE
OCLUDE PEMOG DISTRTCT COURTPOSTJUDGMENTMOHONSI)
Moen to Stay Judgmentinie Diqtrict Court

boy.l 'I'II'IA APPKAL INOLVE ANY OF THEEOLLOWING:

Q Possibility of settlement
El Likelihood that intervening precedent will control outcome of appeal '

Z Likelihood of a motion to expedite or lo stay the appeal, or other prodedllml matters (Specify):
Motion to Expedh e Apxal'. Motion to Stav Jadgment if s1v is deëed bv Dls' trid Court-

E3 Any other information relevant 'to the inclusion of this case in the Mediation Program

Possibility parties would s:pulate to binding award by Appellate Commjssloner m leu o su mlsslon o
Judges (E1

LOWER COIJRT N ORMATION
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JURBDICTION DISTMCT COURT DiSPOSITION
FBDBRAL APPRTJ.ATE . WPE OFJUDGMENT/ORDER APPEMED RELIEF

Z Fsouv. K FmvomsloxoF -n osFxtaazcxusxT .-Q p-oss:QUEGON DISTRIG CM T j-! SOUGHT : '
t-l DISMJSSAUJUIUSDIWION xwm sp s

Z orvcasnv ID mwatoctrroaz -D oswsswrvmp Z mawcnoxs:
DECISION APPRAT.ARLE D stw uvzuxsfor D pastw wavAsoFmslrr -E1 O-  -

-  ztspKlBY): nmousxwc'ouitl'oEclslox Z psuuwxxvrEZ INTBRLOCIJTORY -
. ORDER CERTFEDBY .Q > MBNT/JURY vERplcvr Z ojux'rssDISVIWJUDGE -
(SPECD: Z owlwpavxy JUNMB.NT Q psxmo
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E1 psxomo
D cosTs:l

CERTIFICATION Ol? COUNSEL
I CERTX '/HAT:1. COPIBS OF ORDEWJUDGMENTAPPEAT.ED FROMAREAHACHED.

A CURRENT SBRWCE LIST ORU RESENTATION STATEMBNT WIRII WEPHONE AND FuNlM F,lts IS AWACHED (SEE 91X
Cm. RULE 3.2).
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9 Attorneys for PO tiffs
THE FACEBOOK, mC. and MARK ZUCKERBERG

10
11 LN TED STATES DISTMCT COURT
12 NORTHERN DISTRICT OF CALVORNJA
13 SAN JOSE DIVISION
14
15 THE FACEBOOK, WC. and MARK Case No. 5:07-CV-01389-N

ZUCKERBERG,
16 STDWATION AND IPPhintiffs, ORDER ENLAAGGG IME TO
17 FœE A JOGT PROPOSED ORDER

v. RE SEMM G; AND
18 SR cjtxx,jo g jx rxjtvORDCONNECTU, NC (formerly uown asCONNBCTU LLd), PACYIC DENYWG IN PMW MOTIONS19 NORTHU W soFTw- , IN oc Posl'Ep As Docu'r ITEMNOS.

wmsToN wftix s, and wAYNB 36K, r4 Axo 39320
CHANG,

21 Defendants.
22
23 This Sdpulation is entered into by and among Plaintiffs Facebook Inc., and
24 Mark E. Zuckerberg and Defendant Connectu, hc., through its respective attomeys of record.
25 WHEREAS, on May 27, 200% the Court issued an order requeseg that the parties
26 . . . a jj sealm. g motjong that are pendm' g ag ofmlhmlt. hy Ame 9. l Jnlnt Proptuecl Order regardmg a
27 ,,tlze &te of the Jointed Proposed Order is fled ;
28
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Filed 07/30/2008
*. .'

Filed 06/10/2 8
Page 1 of 23Case 5:07-cv-013:g-JW Document 582-3



Document 582-3 Filed 07/3./2008
Filed 06/10/ 8

Page 2 of 23
Case 5:07-cv-0138 -JW Document 428 Page 2 of 2

WIIEREAS, Plahtiffs Facebooka lnc. and Mark E. Zuckerberg will be filing their
2 Reply Memorandum and suppoMg docaments in support of their Confidential Mofon Oocket
3 No. 329) under seal tod#y;
4 WHEREAS, the parties believe that an extension of time to E1e the Joint Proposed
Order, lmtil tomorrow, June 10, is necessazy in order to hclude Pllintiffs' Jlme 9 filhg;

6 IT IS HEREBY STIPULATED AND AGREED THAT the parties' Joint Proposed
7 Order Re: Sealhg is due on Jtme 10, 2008.

9 Dated: Jtme 9, 2008 ORRTCK, HERRWGTON & SUTCLTFB LLP
10

/s/
neresa A. Sutton12 Auomeys for Plaintiffs

THE FACEBOOK, INC. and MARK13 zgcvunyag
14
15 Dated: Jtme 9, 2008 BOIES SCHH,LER & FLEM BR LLP
16

/s/
Evan Pazke18 attomeys for oefendant

CONNEC'IIJ, mC.19
+wA okosu *.*20 For gxd cause shown, the Court GRANTS the pmies' StipulaEon regardfng the flicg of the
Joint Proposed Order Re: Sea%g motions. In addition, tite Court addresses the following outstanding21 . . ,.motions in advance of tlle June z3, 20:8 henrmg on Plaintiffs Coudential Motion:

22 (1) Plaintiss' Mouon for Leave to File Rely and Motion to Strike is DENVD.
(Docket Item No. 366).23 (2) Defendants' Motion to Shorten Time for Henring, and Motion to Expedite Discovery ks

DENVD. (Docket Item No. 374.)24 .(3) Mofion to Seal the Request for Reschedule Hesmng on Plaltiffs' ConGdential Motion is
25 GRANTED to t:e cxtent that it seeks to SEM the request, DENIED to t:e extent it seek.s to continu:

the henring. (Docket Item No- 393.)26 Thert have been voluminous Elings in this case injust the last month, which have required
rxizzsivo-iuilzozol zwawuzwwo êcz znouagw. Tlku paaùwl arJ Jtk-ccgl; crkccumgcd ta 75 czl: ::2 a ccllabcratrc27
manner to conserve judicial resomces.

28
Dated: June 10, 2008
. jxx xjjs

Unit tatts Diskict Judge

Case 5:07-cv-013og-JW
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1
2
3
4
5
6
7
2 m THE UNITED STATES DISN CT COURT
9 FOR THE NORTHERN DISTRICT OF CAI,FORNIA
10 SAN JOSB DWISION
11 The Facebookx Inc., et al., NO. C 07-01389 JW
12 Plaintiffs, ORDER GRANTGG PLAINTVFS'

v. CONFDENTTAI, MOHON TO ENFORCE
13 TWE SETTLEMENT AGREEMENT

Connectu, hc., et al.,
14 Defendmm.
1L 15 - /'
16 1. UTRODUCTION
17 Plaintiffs in this lawsuit are The Facebook Inc. and Mark Zuckerberg (colledively,
18 EtFacebook'). Plaintiffs bring this action against Connectu, Inc., Pacifk Northwest Software, Inc.,
19 Winston Williams, and Wayne Chang (collectively, ttDefendants') alleging, inter alia,
20 misappropriation of trade secrets, unfair competitiony and violations of 18 U.S.C. j 1030, et seq. ln
21 essence. Facebook alleges tlmt Cormectu gained tmauthorized access to Facebook's servers and
22 website and took information for its own unlawful use. The psrties are engaged in at lemst two other
23 lawsuit.s over these maters; in those cases, Connectu is the Plaintiffand Facebook is the Defendant
24 In the course of this lawsuik the parties engaged in private mediation. On February 22,
25 200:, as the result of the mediation, the parties signed a written KTtI'In Sheet & Settlement
26 Agreemeht.'' ln the Agreement the parties aweed to resolve aIl of their disputes and to dismiss the

- -- - . -- .- gg yuuitug (auzzjjg. $Yg Agggmggj gmxgj jjgg Fgj jYgg ffywog, yvgxox4j'o mnryx Cnmvjn j Xnp:ymnnf'o V1W
28 these terms are bindinp'' AAer signing the Agreement the parties attempted to (Iraft formal
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1 documen? but failed to reach a consensus on certain terms. In the Agreement the parties stipulate
2 that the federal cpurt hl San Jose, California hasjurisdiction to enforce it Based on a belief that a
3 court order is necesso to enforce the February 22, 2008 Agreement, Facebook iled the present
4 molion in this Court.l
5 The question for decision by the Court is whether the February 22, 2008 Agreement contains
6 sufficiently defnite and essential terms that it may be enforced. For the reasons stated below, the
7 Court fmds that the Agreement is enforceable and orders its enforcement.
8 H. BACKGROIJND
9 As stated above, this action is one of tlgee separate'actions between the parties in various
10 fedeml courts.z On January 22, 2008, United States Magiskate Judge Richard Seeborg ordered the
l 1 parties to participate in Altemative Dispute Resolution. (Docket Item No. 270.) ne parties elected
12 to participate in private mediation.
. 13 On February 22, 2002, the parties engaged in mediation before Antonio Pin'zza. 80th sides
14 were represented by counsel. As the result of the mediatiow the parties signed a handwritten
15 document entitled, dTerm Sheet & Settlement Agreement'' CAgreemenf). (Second Declaration of
16 Evan A. Parké, Ex. A., hereaher, <tparke Dec1.,'' filed under seal.)
17 Witll the precise fmaacial terms redacted/ the Agreement provides, as follows/
18
19 1 . (hereafter, RMotiony'' Docket Item No- 329, filed under seal.)
20 2 The other actions are Connectu LLC v. Zuckerberg. Appeal No. 07-1796 (1st Cir.) and
21 Connectu. lnc. v. Facebook. Inc.. Case No. C 07-10593-t9W (1). Mass.).
22 The Apeement recjes that a1l of its terms are ççconfidential.'' At the hearing on themotion? the Ccurt expressed 1ts need to dissuss the Agreement in itj Order. The Court now23 determmes that lt can protect the confidentlality of the Agreement lf references tc thq amount ofconsideration which the parties agreed to qxchange as a p!rt of the settlement are omlttqd. '
24 Moreover, since neither Facebook nor Comectu are publlcly taded companies at tlns tlme, theCourt finds good catye to kelp the kanscnpt of the proceedmgs tmder seal as requested by the '
25 parties to protect thetr financlal information.
26 4 (Declaration of Theresa A. Sutton in Support of Plaintiffs' Confidential Motiow hereafhr,tEsutton Decl.,'' Ex. A at 1-4, Iiled qnder seal.) For authenticky purposes, the Court leaves al1' - zz trpcgraphica! zrrcrn r-r:d rteerr-ltr r-!h th: Aro-rrlen' xRrnlafmtr'l
28 2
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1 The Term Sheet & Settlement Apeement
2 1) The following will settle all disputes between Connectu and hs related parties, on theone hand and Facebook and its related parties, on the other hand.
3 2) A11 parties get mutual releases as broad as possible and a11 cases are dismissed with
4 prejudice. Each side bears their own attorneys fees and costs.
5 3) A1l tenr!s of agreement are confdential, no party disparageq any other parties and noparty wlll comment furtlwr publicly felated to facts underlymg or related to this
6 dispute. ne gaïties will ygree on any public statementq. A violatlon of tly publicityand confidentlahty provislgrt of this parqgraph shall be submitted to a bindmg7 arbikator who may award lnlunctive rehef and dnmages up to (REDACTED) million.
8
9 4) The parties stipulate that the San Jose Federal Court shall have jmisdiction to enforce
1û this agreement.

't 11 5) The parties agree that they may execute more formal docllments but these terms are> bindlng and this document may be submitted into evidence to enforce this agreement.oQ *1 12:: 6) Connectu founders represent and warrant (1) T'hey have no farther right to assertY 1! 13 agaipst Facebook (2) They have no further claims against Facebook & its related'c
% artles.X . y P14

Q 'J 11 Connectu stgck in exchange for (REDACTEDJ in cash & REDACTEDJ7) A
+! ! 15 common shares m Facebook. 'I'he terms of the shares shall include a requirement that
.-* l all votes related to the shares will be voted in accordance with the Board of D'lrector'sm 5 16 recommendations and be subjed to the same anti-dilu 'tlon protec 'tlons a/orded to
.= a'l Series D preferred stock. 6 Facebook Fill determine the form &
* ;D 17 documenu 'tlon of tpe jcquisition of Connectu's shares (Consistent with a stock and'a 7cmsh for stock acqulsitlon). Faoebook represents that it currently has (REDACTED)> 

' d shares outstanding.18 fully dllute
19 The Agreement was sired by Mark Zuckerberg, individually aad on behalf of Facebook,
20 and by Cnmeron Winklevoss, individually and on behalf ôf Cormectu. Tyler Winklevoss and Divya
21 Narendra also sired the Agreement. (Sutton Decl., Ex. A at 2.) These individuals are principals of
22 their respective companies.
23
24
25 5 Skikeout in the original.
26 6 Strikeout in tlle original.
77 7 Interlineation in oriainal.
28 3



Case 5:07-cv-O138H-JW Document 582-3 Filed 07/30/2008 Page 6 of 23
C:se 5:07-cv-0138 - Document 461 Filed 06/25/2 Page 4 of 13

1 Plaintiffs' motion to enforce the Agretmept is made on the pounds that the Agreement
. ' .

2 tummbiguously sets forth all matezial terms of the parties' settlement and Defendants shùuld be
3 ordered to comply with it. (Motion at 6.) Defendants contend that Facebook's motion to enforce the
4 Agreement should be denied because (1) the agreement is missing material terms, (2) the terms
5 which are inclqded were not agreed upon, and (3) Facebook committed fraud in the procurement of
6 the Agreement. (Connectu's Opposition to Facebook's Conndential Motion at 6, hereaher,
7 Krpposition,'' filed tmder seal.l ln its reply, Plaintifs contend that the Agreement was not procured
8 by fraud. (Reply in Support of Confidential Motion at 9, hereaûer, StReply,'' filed under seal) The
9 Court considers each issue in tum.
10 1H. DISCUSSION
11 A. The Coarp: Juriqdiction
12 Before considering the moion to enforce tlle Agreementa the Court considers iljurisdiction
13 to act on such a motion. The Court also considers issues raised at the hearing, namely, whether
14 Plaintiffs are required to t5le an action to enforce the Apeement, to which Defendant.s would be
15 allowed to plead their objections to enforcement as affirmative defenses-
16 Rlt is well settled that a diskict court has the equitable power to enforce summarily an
17 ageement to settle a case pending before it-'' Callie v. Ntar, 829 F.2d 888, 890 (9th Cir. 1987);
18 Decanav v. Mendozx 573 F.2d 1075, 1072 (Rh Cir. 1972); TNT Mk42.. Inc. v. Aeresti. 796 F,2d
19 276, 272 (%h Cir. 1986); ln re City Eguities Anaheim. Ltd.. 22 F.3d 954, 957 (9th Cir. 1994). Once
20 a settlement has been reached in a pending yction, any party to the apeement may bling a motion to
21 enforce it. See Doi v. HaleHlani Corp.. 276 F.3d 1 131, 1 135 (9th Cir. 2002). Specilkally,
22 Califomia law provides:
23 If parties to pending litigation stipulate, in a miting signed by the parties outside the

presence of the court or orally before the coult for settlement of the case, or part thereof, the
24 court, upon motiorq may enterjudgment pursuant to the terms of the settlement.
25 Cpl. Civ. Proc. Code j 664.6. In addition to the sàtutory power to enter ajudgment the cout's
26 enforcement powers include the inherent authority to order a party's specific perfomzance of acts

--- -;7 .- . -
28 4
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l required by the settlement apeement and to award damages or other sanctions for noncompliance.
2 'INT Mkp. 796 F.2d at 278.
3 In this case, in addition to its inherent authority apd the authority conferred by Califomia
4 law, in Paragraph 4 of the Apeement the parties explicitly stipulated ihat the Court has authority to
5 exercise entbrcement. Therefore, the Court is satisfed that it has the jurisdiction and authority to
6 enforce the Agreement without requiring additional pleadings.
7 However, the power to enforce a settlement agreement can only be exercised if the terms
8 have been agreed to by the individuals authorized to mske decisions behalf of the parties. See
9 Harrop v--. W. Airlines. lnc.. 550 F.2d 1 143, 1145 (9th Cir. 1977). At the hearing, Defendants raised
10 two issues regarding the authority of the Court to enforce the Agreement against the individuals and

t 11 the corporations.>Q .u I 12 First, Defenduts quesNon whether there is a bases for the Court to exercise personal
!j .Y ErJ 13 jurisdiction over Connectu's individual shareholders, i.e., the three principals who signed the*j::
x13 'Y 4 Agreement.e The court finds timt by signing the Agreement with explicit statements such as thoseQ i l
èE t 15 in Paragraphs 1, 2, and 4, each of the signatoHes subjected him or herselfto the Court'sjmisdiction

x'tm l 16 for tlle limited purpose of enforcing the Agreement. Second, Defendants question whetherX.:m 17 Colmectu's individual shareholders receivçd proper notice of the proceedings. ne Court fmds tlle
X f Connectu have had adequate notice since they are plaintifs in the Massaclmsetts18 three principals o

19 action where the parties have vigorously litigated discovery issues relating to the enforcement of this
20 Agreement. (See June 3, 2008, Memorudum and Order, No. 07-10593-DPW, D. Masso) It is
21 incongruous to argue that these individuals did not receive notice of the motion since Judgc
22
23
24
25 ' Defendants firqt made these contentions ill their sur-reply. (Defendants' Sur-Reply in
26 Opposition to Confdentlal Modon to Enforce, hereaAer, f*Sur-Reply,'' Dockd Item No. 438.) The
çourt pants Defendants' motion for leave to file the sur-reply, and considers the contentions raised77 ln the sur-replv.

2: 5
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l Woodlocks' June 3, 200: order in the Massachusetts action specifically addressed the hearing on the
2 motion to enforce the Agreement in this Courtg (Id. at 2.)
3 B. The Material Te-rms
4 The cons%ction and enforcement of settlement areementq are govemed by principles of
5 local law that apply to the interpretation of contracts, even if the underlying cause of action is
6 federal. United Commercial Ins. Serv.. Inc. v. Pavmaster Cop.. 962 F.2d 853, 856 (9th Cir. 1992).
7 Thus, challenges to a settlement agreement based on interpreution of nmbiguous terms, âaud in the
8 inducement, or indefmiteness of a term a11 tl;rll on the applicable state law. See White Farm Equip.
9 Co. v. Kupcho- 792 F.2d 526, 529 (5th Cir. 1986); see. e.g.. Doi. 276 F.3d at 1135.
10 California has a skong policy in favor of enforcing settlement agreements. Osumi v. Suttons
l l l51 Cal. App. 41 1355, 1357 (2097). Under Calitbmia law, a settlement agreement t'must be
12 intepreted as to give efect to the mumal intention of the parties as it existed at the time of
13 contractinp'' Roden v. Berzen Brunswig Cop.. 107 Cal. App. 41 620, 625 (2003); see Cal. Civ.
14 Code, j 1636. When the agreement is in writing, ttthe intention . . . is to be ascertained from the
15 writing alone, ifpossible-'' Brinton v. Bsnkers Pension Serv.. lnc.. 76 Cal. App. 4th 550, 559
16 (1999); see Cal. Civ. Code â 1639. Rlqourts will not set %ide contacts for mere subjective
17 misinterpreàtiom'' Hedging Concerts. Inc. v. First Alliance Mortcaze Co.. 41 Cal. App. 4th 1410,
18 1421 (1996). 'W settlement agreement, like any other contract is unenforceable if the parties fail to
19 agree on a material term or if a material term is not reasonably certaim'' Lindsay v. Lewandowski.
20 139 Cal. App. 41 1618, 1622 (2006) (citing Weddington Productions. Inc. v. Flick. 60 Cal. App. 41
21 793, 81 1 (1990).
22 First, the Agreement clearly states the consideration for the performance required a'nd h0w it
23 mus.t be paid. (Sutton Decl., Ex. A at 1-2.) In exchange for a specifitd mnotmt of cmsh and stock in
24
25 9 At the hearing, counsel for Connectu's individual shareholdlrs argued that they are not26 ttplaintiffqn in the Mjslachusetts action. The Court declines to entertam the notion since cotmsql
admittejthat the indwldual shareholders added themselves as plaintiFs to the nmended complamt in75 that Actlon. - . .

28 6
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l Facebook, Connectu folmders are required under the Agreement to represent and warrant Sttlzey
2 have no further right to assert against Facebook'' and Qhey have no further claims against Facebook

3 and its related parties.'' (1d.J
4 Second, the Agreement clearly defines the structure of the transaction. (Sutton Decl., Ex. A
5 at 1-2.) Pararaph 7 recites thét a1l Comlectu stock is to be exchanged fer a sum certin amount of
6 cash and a precise number of common shares in Facebook; it is a stock and cash for stock
7 acquisitio:. Subsequent negotiations might have proposed a deerent stnlcttlre for the transaction or
8 other additional terms, but those proposal were, apparently, rejected. f1d.. Ex. B.) ne Court csnnot
9 colisidered subsequent ncgotiations as evidence that there was no ïsmeeting of the minds'' with the
10 respect to the Agreement. The Court must determine tlx parties' intent 9om the four corners of the
1 1 Agreement, not 9om the exkinsic evidence. Brlton. 76 Cal. App. 4tl1 at 5599 Cal. Civ. Code j
12 1639.
13 Third, the principals of each company, who are persons authorized to make decisions for the
14 parties, a1l signed the handwritten version of tlle Apeement and none of the signamres are disputed.
15 However. Defendants point out that one stockholder in Connectu, Howard Winklewss, was not a
16 party to, and did not sign the Agreement. (Opposition at 10.) Therefore, tlle issue becomes whether
17 the lack of Howard Winklevoss' signature makes the Agreement unenforceable.
18 Colmectu is a Connecticut coporation. (J#= at 1.) Under Cormecticut law, a share exchange
19 k'ansacdon only necds to be approved by majority vote. See Colm. Gen. Stat- j 33416(a). As of
20 May 23, 2006, Howard Winklevoss owned 1% of the outstanding shares in Connectu. (Declaration
21 of Neel Chatterjee in Support of Plaintifs' Reply, Ex. B at 10, filed under seal.) Thtre is no
22 evidence his ownersizip interest changed as of the date of the Areement The ghareholders who
23 sired the Apeement own 99% of the outseding shares. Since a majority of Cormectu's
24 shareholders have agreed to the transaction, the consent of Howard Winklevoss is unnecessary to
25 'make the Aptement binding on him. Therefore, the lack of Howard Wiaklevoss' signamre is not an
26 hnpediment to enforcing the Agreement.

28 7
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1 Defendants contend that the Agreement was only a starting point for negotiating more formal
2 documenotion. (Opposition at 7-9.) However, the Ageement itself provides that the parties GGmay
3 execute more foeal docllments,'' but that the Agreement is çFbinding.'' (Sutton Decl., Ex. A at 1,
4 emphasis added.) lt is signifcant that the pmies used the word Gmay'' in this ins#nnce ms opposed to
5 çtwilly'' which they had readily used in other contexts. fsee e.g.. Apeement !! 1, 3, 7.) On tke face
6 of the Agreement it is clear that had the parties wished to require more formal documenl, they
7 could have indicated they will or shall execute more formal documents. Instead, they elected to use
8 the word, <'may,'' and made clear thqt the Agreement is binding in and of itself.
9 ln sum, the Court finds that the Agreemtnt rcached by the parties does not display on its face
10 a failure to agree or any tmcertainty regarding itq material terms. Accordingly, tlw Court Gnds that
1 1 thd Agreement is erttbrceable.
12 C. Whether the Aereement Was Procured bv Fraud
13 Defendants contend that Facebook's motion to enforcb the Apeement should be denied
14 because PlaintiFs gaudulently procured the Agreement by misrepresenting Facebook's present
15 value. (Oppdsition at 14.)
16 A contzact is not enforceable if it was induced by gaud. Jones v. Grieve. 15 Cal. App. 561,
17 566-67 (1911). To prove fraud in the inducement of a conkacta a party must establish tlle elements
18 of common law âaud. Ld-o The elements of âaud are (1) misrepresentation; (2) scienter; (3)
19 justifiable reliance; and (4) resulting damage. Buck-land-v-. nreshold Enteprises- Ltd.. 155 Cal.
20 App. 4+ 798, 806-07 (2007); Wilke v. Coinway. 1nc.- 257 Cal. App. 2d 126, 136 (1967) (quoting
21 Cortez v. Weymouth. 235 Cal. App. 2d 140 (1965)). These legal principles apply to a contract to
22 settle a lawsuit See Merced Countv Mut. Fire Ins. Co. v. ne Stte of Califomix 233 Cal. App. 3d

23 765, 771 (1991).
24 Where a party is representtd by counsel, or where the alleged misrepresentation was made
25 by an adversary during the course of negotiations, courts have held that reliance is mjustifhble. See
26 Scoaamill v. Credit Suisse Firs't Bcs-ton LEC. 2005 WL 2045807 (N.D. Cal. 2005) (lmlding as a
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1 matter of law that reliance on representation of adversary in executipn of merger agreement was
2 unjustifable where parties were rtpresented by counsel during the negotiation process); Wilhelm v.
3 Prav. Price. Williams & Russell. 186 Cal. App. 3d 1324 (1986) (holding that the fraud claim failed
4 because plaintiFwas represented by counsel at the time of the allegedly fraudulent statement and it
5 was not çtreasonable for plaintiffto accept defendant's statements without an independent inquiry or

6 investigationn).
7 1. Connectlrs Proffer Regarding Facebook's Valuation
8 Defendants contend that they were deâauded during the settlement negotiations because
9 Plaintiffs did not disclose a valuation of Facebook common stock which had been made by the

10 Facebook Board of Directors. (Opposition at 6.)
l 1 Apparently, in October 2007, Facebook and Microsol issued a press release stating
12 MicrosoR would Gttake a $240 million st%ke in Facebook's next round of financing at a $15 billion
13 valuatiom'' (Parke Decl., Ex. J.) Defendants proFer evidence that subsequent to the press release,
14 in the regular comse of its operations, Facebook's Board of Directors determined a value of the
15 company's 'sshares'' which was different than the valuation disclosed in the press release.

16 (Declaration of Robert T. Clarkson ! 1 1, filed tmder seal)
17 Defendants do not challenge the aocttracy of the press release itself. Thus, there is no claim
18 that the statement in the release was not true when it was made. (Declaration of Ted Wang in
19 Support of Plaintxs' Covdential Motion ! 2, iiled under seal.) Plaintiffs do not deny that the
20 Facebook Board of Dkectors made a subsequent valuation of Facebook shares witich was a different
21 valde from the value MicrosoR attributed to the company. However, PlaintiFs did not make any
22 representations or warranties in the Apeement about the value of Facebook common stock.lg

23
24 10 Defendants prcvide no autholity to support their contention that either Facebook or
Zpckerberg had a duty to disclose t)e Board's valuatmn to Defendants in the context of the25 settlemjnt or to correct any subjectlve valuation Fhich Pefendants might have made whendetermmltlg what demapd to make in the mediatlon. lt ls clear that genqrally ont has a duty to

26 correct a disclostye whlch is mjslvjding when made, but usually, there ls nc dyty to a correctsutement whlch ls true at the tlme lt is made. See Brodv v. Trangitional Hospgtals Corp.. 280 F.3d77 111, l00f (Pth Clr. C0P?)', Boz-emnn v Pnlnrru'd flnn-lw 91 0 F.2d 10- 17 ( 1st Clr. 1990). Intentional
28 9
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1 Morever, it is undisputed that 'the shares the parties agreed to exchange in the Areement and the
2 shares involved in the MicrosoR's kansaction are of dilerent classes. Accordingly, the failure to
3 disclose t*e difference in the valuations cannot be gaudulent as a matter of law.
4 Fuithers the Agreement does not acibute a specitk value to the outstanding shares of
5 Facebook's stock; there is no admissible evidence that Plaintiffs made any such representation while
6 negotiating the settl#mentll Rather, the only representation evident from the Agreement is the
7 mlmber of fully diluted shares which Facebook c=ently has outstnnding. (Parke Decl., Ex. A.)
2 Defendants have failed to show that this represenotion was false or that there were any other
9 misrepresenàtions made by Plaintiffs upon which Defendants could havejustifiably relied.
10 ln sum. the Court fnds Defendants have failed to esublish that PlaintiFs made a
11 misrepresentation dtuing the negotiation. 'l'he individual signatories to the Agreement are
12 sophisticated business parties who were represented by reputble counsel at the mediation. Either
13 party could haye chosen to condition tlle financial exchange being negotiated on represenltions and
14 wmanties of the value of the stock involved or to conduct their own due diligence with respect to
15 Facebook's valuatioù. Neiler party chose these courses of conduct. Noubly, in his June 3, 2008
16 order denying Connectu's motion to compel production of documents, Judge Woodlock stated:
17 From al1 that appeazs, the parties were prepared to settle their disputes then, despite the fact

tbat aspgct.s of discovery in this case-mos't pertinently for presqnt puposej, document18 productlon-had not been complded and unresolvtd discovery lssues remamed outsànding.
19 (See Jlme 3, 2008, Memorandnm and Order at 2, No. 07-10593-DPW, D. Mass.) Thus, thc parties
20 elected to proceed with their settlement negotiations uowing they lacked potentially relevant

2 1
22 concealment exists only Gtwhen a pap to a tpsaction, who is under no duty to spem neveeelessdoes syeak and suppresses facts whmh materlally qualify the facts stated.'' Persson v. Smart
23 hwentlons. Inc.. 125 Cal. App. 41 1 141, 1164 (2005).
24 11 Defendants proffer evidence of sfatemenl made during mediation that resulted in the
Agreement. Under ADF Iaocal Rulc 6-11, tçanything that happengd or wms qaid, jny position tajen,25 and any viep of tlae ments of the case fonped by any participant m connectlon wlth any mediathon
. . shall not bq . . . (2) dhclosed to the assl>edjudge; qr (3) used for any purpqse, inqluding: 

', pursuant y thls priwlege, the26 lmpeachment ln any pending or fumre proceeding in thls court.Court dqclinqs to cpnduc! a headng or consider evidence regarding the detmls of the pmies'27 neaoliatlons m thelr mtdlaiom
28 10
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1 information. Without a showing by Defendan? of a material misrepresentation or omission in the
2 negotiations, the Court finds no basis to decline enforcement.
3 2. Securities Fraud
4 In their opposition and sur-reply, Defendants contend that the Agreement is not enforceable
5 because Plaintiffs committed sectuities fraud, making the Apeement voidable. (Opposition at 14;
6 Sur-Reply at 7.)
7 Neither Plaintiffs nor Defendants have cited authority that an agreement to exchange shares
8 of closely held corporations ptlrsuant to settlement of litigation between the companies is voidable
9 by showing secmities gaud. el'he cases which Defendants cite in their sur-reply regarding a duty to
10 disclose ttmaterial non-public information'' a1l fall within the context of insider trading, which is not

t 11 an issue in this case. (Sur-Reply al 10.)uQu '! 12 On June 24, 2008, the day aNer the hearing, Defendants requested leave to tile additional
< .Y )! 13 authority to provide precedent for voiding a purported settlement areement on the basis of+c
!1Y- *1 14 sectuities âaud.12 While Defendants cite one case where a settlement was found void under j 29 ofQ .g; 
@ 15 the Securities Exchange Act that case involved an agreement which violated the marginX tyQ 16 requirements of Regulation T because the defendnnt failed to recover capital aûer the settlement.

= :X d 17 Pearlst-ein v. Scudder and- Germam 429 F.2d 1136, 1142-43 (2d Cir. 1970). Conkary to Pearlstein.*g
> 18 the Ninth Circuit has held that a broad release in a signed settlement areement operates to prevent a

19 party from collaterally attacking the agreement by alleging it violates tâe securities laws lmder 9 29.
20 Petro-venmres. lnc. v. Takessim 967 F.2d 1337 (9t11 Cir. 1992). Speciically, the Ninth Circuit
21 noted:
22 (wlhen, as here, j lylease is signed in a commercial context by parties in a roughly

equivalent bargammg positisn and with ready access to cotmsel, !he geyeral rule is thats if23 fthe language of the release ls clear, . . . the intent of the parties psJ indlcated by the language
employed.'

24
25
26 12 (See Docket Item No. 454.) While Plaintiffs have not had an opportunity to respond, theCourt tinds good cause to grant Defendants leave and considers the authonty presented in
9.7 Defendants' oaoers.
28 11
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1 J.i. at 1342 (quoting Locafrance U-S. Corp.. v. lntermodal Sys. Leasing. Inc.. 558 F.2d 1113s 1115
2 (2d Cir. 197X). Thus, in Peko-venmres. tlze Nint.h Circuit effectuated the parties' intent to bring
3 about 'tgeneral peace'' by iinding that their settlement agreement cnnnot be voided under j 29. L(L
4 As in Petro-ventures. thig case involves a settlement apeement reached by the parties, who
5 were represented by counsel, in which they intended to undertake to give mumal releases that were
6 ttas broad as possible.'' (Aweement ! 2.) nere is no doubt that the language of the release in
7 Paragraph 2 of the Agreement conveys the intent of the parties to release all claims. Thus, the
8 Agreement cannot be collaterally attacked using â 29.
9 Accordingly, the Court fmds that Defendants have failed to tender sumcient evidence of
10 fraud in the circumstanccs proffered to the Court to create a genuine dispute as to whether the
1 1 Agreement was gaudulently induced.
12 V CONCLUSION
13 The Court GRANTS Plaintiffs' Motion to Enforce the Parties' Settlement Agreement. ne
14 pnrties are ordered to appear on July 2, 2008 at 1B mm. to show cause why ajudgment should not
15 be entered ordering the parties to take the actions required of them by the Settlement Agreement.
16 On or before June 3% 2008, the pmies are dkected to submit a proposed form of judment
17 consistent with this Order.
18
19 Dated: June 25, 2008 .

J WARE
20 Un d Sttes Diskict Judge
21
22
23
24
25
26
77

28 12



Case 5:07-cv-0138b-JW Document 582-3 Filed 07/30=008 Page 15 of 23
ase 5:07-cv-01389- Document 461 Filed 06/25/20 Page 13 of 13

1 THIS IS TO CERTWY THAT COPVS 0F THIS ORDER HAW  BEENDELM RED TO:

2 Chester Wren-Ming Day cday@orric .k comhael Under Hh1ll MUnderhill@BsFLLp.comD.Mic3 David A. Barrett dbarrett@bsfllp.com
Evan A. Parke eparke@bstllp,com4 George Hopk'ms Guy hopguy orrick.com
1. Ned Chatterjee nchatte '/lee orrick.com

5 Jonathu M Shaw jshawQbs lp.comKalama .M Lui-Kwan klul-kwan@fenwick.com .
6 Monte .M F. Cooper mcooper@orrick.comscott Richard Mosko scottmosko@fmnegamcom7 Sean Alaa L'mcoln slincoln@orrickcomSteven ChristopherlloltmO sholtzman@bsfllp.com2 Theresa AM Sutlon tsutton@o 'rnck.comTyler Alexander Baker Tbaker@fenwic ak comrie Margo Wagner valerie.wjgner@decheltcom9 Vale
Yvonne Penas Greer yweer@omckcom10

11 Dated: June 25, 2008 Richard W. Wieking, Clerk
12
13 By: IsI .1W ChamblrsErlzabeth Garcm
14 Ctmrtrtmm Depl!ty
15
16
17
18
19
20
21
22
23
14
25
26

28
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1
2
3
4
5
6
7 IN TI1E ITNITED STATES DISTRICT COURT
2 FOR TIIE NORTHEM  DISTRICT OF CAI,IFORNIA
9 SAN JOSE DIVISION
10 The Facebook, Inc., et aI., NO- C 07-01389 JW

t 11 Plaintiffs, JIYGMENT EWORCING SETTLEMENT
j v. AGQEEMENTu 12

Cormectu, Inc., et al.,ZZ 13c
JZ Dffendants.14 /
Q
E 15 Pursuant to tlw court's June 25, 2008 oruer oranting Plaintigs, confidential Motion to%
1 16 Enforce tlw settlementageement (docket item no. 461), thepmies appeared befbre the court on
%tt 17 July 2, 2008 to show cause why aludoent should not be entered. Based on the papers submitted>> g nsel,18 and Pral ar>ments o cou

19 JIJDGMENT IS ENTERED ENTORCING 'I'1TlE TERM SHEET & SETTLEW NT
20 AGREEMENT'' AS FOLLOWS:
21 (1) The Facebooko Inc. apd Mark Zuckerberg:
22 (a) Pursuant to Paragaphs 4 and 7 of the Apeement, tmless othe-ise ordered by
23 the Coutt on or before August 4, 2(*8, The Facebook, Inc. shall deposit with
24 the Master, the amount of cash and the certilcates representing the gmount of
25 The Facebook, Inc. common shares stated in Paragraph 7 of the Agreement,
26 endorsed for kansfer. 'Fhe following legend shall appear on certificates of
77 'fhe Faceboot Inc. common stock issued pursuant to this Judoent:
28
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1 THE SHARES REPRESEUED BY TI'IIS CERTIFICAH HAVE NOT BEEN REGISTERED
2 UNDER 'IME SECURITIES ACT 0F 1933, AS AMENDED. THEY MAY NOT BE SOLD, OFFERED F0R
3 SALE, PLEDGED OR HYPOTIVCATED IN 'I'lIE ABSENCE OF A REGISTMTION STATEMEU IN
4 EFFECT WI'I'H RESPECT TO Ti1E SECURITIES UNDER SUCH ACT OR AN OPNON OF COIJNSEL
5 REASONMLY SATISFACTORY TO 'fHE ISSUER THAT SUCH REGISTRATION IS NOT REQUIRED,
6 OR UNLESS SOLD PIJRSUANT TO RULE 144 OF SUCH ACT.
7 THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SIJBJECT TO AN AGREEMENT
2 WITH REGARD TO TIIE VOTING OF SUCH SHARES, AS PROVIDED IN'IHE CERTAIN 'IYRM SIVET
9 k SETTLEMENT AGREE>NT PURSUANT TO WHICH SUCH SHARES WERE ORIGmALLY
10 ISSUED. THE HOLDERS OF SUCH SHARES ARE ENTIRED TO TI'1E SAME ANTI-DYUXON

t 11 RJGHTS AFFORDED 'IHE ISSUER'S SERIES D PREFERRED STOCK, AS PROVDED IN SUCH TERM>>u .1 12 SMET & SEWLEMENTAGREEMBNT. A COPY OF SUCH TERM SHEET & SEULEMENT
V d 13 AGREMMENT IS ON FILE IN '1W OFFICE OF THE SECRETARY OF THE ISSUEKC
!13 .2 Pursuant to paragaphs 2 and 4 of the Agreement on or before 12 noon on$ 14 (b)Q
h2 2 

15 July #, 2008, ne Facehook, Tnc. aad Mark Zuckerberg shall submit to the% j
X l 16 Court for approval a proposed form of release. Upon approval by the CourtX lZ 17 the release shall be signed by The Facebook, Inc. and Mark Zuckerberg, and
> 18 shall have attached to it corporate authori: given to the corporate signatory

19 and shall be noorized as to each signatory and shall be immediately deposited
20 with the Master;
21 (c) Pursuant to Paragraphs 2 and 4 of the Aveement, lmless othelwise ordered by
22 the Court, on or before August 4, 2008, a legally suxcient dismissal with
23 prejudice of al1 cases by and between the parties pending as of the date of the
24 Agreement.l 'fhe dismissal shall recite that each party to the respective
25 litigation shall bear their own attomey fees and costs.
26
27 1 The other two cases are Connectu LLC v. Facebook Inc. et a1. Case No. 1:04-cv-1 1923-

DPW, currently pn appeal to ttze l'lrst lrcult ourt o ppe ; an olmectu- lnc.. et a1. v.28 Facebook. 1ac.. et al.. Case No. 1:07-ov-10593-DPW, currently pending in the DiAict of
Massachusetts-

2
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1 (2) Connectu Inc., Cameron Winklevoss, Tyler Vinklevoss, and Divya NarenH:
2 (a) Pursuant to Paragraphs 4 and 7 of the Agreement, unless otherwise ordered by
3 the Courq on or before Aagust 4, 2008. Connectu Inc. shall deposit wit.h the
4 Master all shares of Connectu lnc., endorsed for t'ransfer. To the extent the
5 parties to the Agreement do not own any shares of Connectu Inc., to fulfill
6 the obligation of the kansfer of %6al1 Connectu stock,'' the parties to the
7 Ageement shall take such actions in tlleir respective corporate and individual
2 capacities as are necessary to effect the deposit with the Mastrr of alI shares
9 of Colmectu stock;
10 (b) Pursuant to Paragaphs 2 and 4 of tlw Agreement on or before 12 noon on

't l 1 July 9, 2:08, Connectu, Inc., Cameron winklevoss, Tyler Vinklevoss and>Q N dra shall submit to the Court for approval a proposed form ofu 12 Divya aren
Y lease. Upon approval by the court the release shall be sired by these.c 13 re
g 14 parties and shall have attached to it corporate authority given to the corporateQ
t 15 signatory and shall be nourized as to each signatory and shall be immediately%
> 16 deposited with tl,e Master;
%kx 17 (c) Pursuant to Paragrapbs 2 and 4 of the Agreement, unless otherwise ordered byx> the court on or before August 4, zetw, a legally suftkient dismissal with18

19 prejudice of a11 cases by and between the parties pending as of the date of the
20 Agreement. The dismissal shall recite that each party to the respective
21 litigation shall bear their own attorney fees and costs.
22 (3) Upon fudher order of the Court the parties shall deposit with the Muter such other
23 and further things which will faciliGte the orderly exchange of the consideration and
24 shall do the things ordered by thc Court to ensure the operational integrity of the
25 business entities that are psrties to the Agreement.
26
lz
22

3
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1 (4) The deposits being made with the Muter by the pnrties pursuant to this Judgement
2 shall be transferred out of the deposit by the M%ter only upon further Order of the
3 Court in enforcement of the Agreement.
4 The Court retains jurisdiction to enforce this Judgment.
5
6 Dated: July 2, 200:

JJV 2$1:1!7 Uni Sàtes Disect Judge
8
9
10
1 1

'! 12
1 13
t
.1 14â
I 1 5
; 16
C 17

ls
19
20
21
22
23
24
25
26
27
28

4
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1 'PIHS IS TO CERTIFY THAT COPVS OF TYS ORDERHAVE BEEN DELM RED TO:
2 Chester Wren-Ming Day cday@onick.comD. Michael Underhill Munderhill@BsFlip.com7 David A. Barrett dbarrett@bsfllp.com
Evan A. Parke eparke@bsfllp.com4 George Hopkins Guy hopguy orrick.com
1. Neel Chatterjee qchaterjee orrick.com

5 Jonathan M. Shawlshaw@bs lp.comKalama .M Lui-Kwan klm-kwan@fenwick.com6 Monte M.F. Cooper mcooper@onickcomScott Richarj Mosko sco...tt mosko@fttmegan.com7 Sean Alan Lmcoln slincoln@orrick.comSteven Ciuistopher Holtzman sholtzman@bsfllp.com
8 Theresa AM Sutton tsutton@orrick.comTyler Alexander Baker Tbakjr@fenwicklcom9 Valerie Margo Wagner valene.wagner@dechert.comYvonne Penas Greer ypeer@orrick.com10

'Z . 11> Dated: July 2, 2008 Ricàard W. Wieking, Clerk> 
.u I 12

Y'c k! 13 By: /s/ .1W ChambersX 1 Xlizzbeth Garda.4 14 Courtroom DeputyQ h; j 
15't

1 ; 16
% 'ë2 17
Q 18

19
20
21
22
23
24
25
26
27
28
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. 1 STEVEN C. HOLTZMAN tstate Bar No. 144177)
sholwmnn@bsfll .p comBOYS, SCHTLLER & FLEXNER LLP2
1999 Harrison Skeet, Suite 900

3 Oakland, CA 94612
Telvyhqne: (510) 874-1000
4 Facslmlle: (510) 874-1460 .

: D MICHARL UNDERHILL +ro hac vice), 5 -
, mlmderhill@bsfllp.com/k B0 -IEs SCHIT,LER & FLEM ER LLP
f - 5301 Wisconsl Avenue NW

7 washington, D.c. 20015
Telephgne: (202) 237-2727

.. 8 Facslmlle: (202) 237-6131 .
E 9 Attome s for iefendanlco cfU, mc.
. 10
l 11

UM'I'ED STATES DISTRICT COURT
12 oR'nlsux olsTmc'r oF cAcsoltxtxNI

13 SAN JOSE DWISION
: 14THE FACEBOOK, INC. andMMtK CaseNo. 5:07-CV-01389-JW

15 ZUCKERBERG, ,
16 plain-s, REPRESENTATION STATE< M  OF

co> Ec'r .U GC.PURSUANT TO
17 NINTH CmCUIT RULE 3-2Z V.
18# coxxscw, mc. (srmeriy aown as
19 Co- c'lr, LLC), PACIFICNORTHWEST
soFrw- , ,mc. G STON WILLIAMS,20 and wAYNE CHANG,

21 Defendrts.
22
23
24
25

( ZG
27

. 28

REPRESENFATION STATECNT
5:07-CV-01389UW
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1 Cormectu, Jnc. files this Represenution Statement i!l accordance with Ninth Circuit Rule 3-
2 2. The pe es to the suit and iek respective cotmsel, including their contct infonnation, are as
3 follows:
4
5 Parties: Party:

J
6 ne Facebook, Inc. (plaintim Cormectu, In .c (formerly known as
Mark zuckerberg 11 'am 'tlffl Cormectu, LLC) (defendnnt)7
counsel: counsel:

8 1 Neel Chatterjee (SBN 173985) Steven C. HolAzman (SBN 14417/è -
p Monte Cpoper (SBN 196746) BOYS SCI-HLLER & FLEXNER LLP
Theresa A. Sutton (SBN 211857) 1999 Harrison Skeet, Suite 900

10 Yvorme P. Greer (SBN 214072) Oakland, CA 94612
ORRICK, HERRINGTON Telephone: (510) 874-1000

. 11 & SUTCLIFFE LLP . Facsimile: (510) 874-1460
' 1000 Marsh Road12

Menlo Parka CA 94025 D. Michael Underhill @ro hac vîcej
1a Telephone: 650-614-7400 Jonathan M. Shaw (pro Jlac vicej
Facshnile; 650-614-7401 Evan A. Parke @ro hac vice)

: 14 BOIES SCHILLER & FLEXNER LLP
5301 Wisconsin Avenue NW -

15 washington, D.C. 20015
Teleyhone: (202) 237-272716 

.! (xp ay-syjajFacslm, e:
17

David A. Barrett (pro hac Wcd)
18 BOIES SCHDLER & FLEXNER LLP

575 Lexington Avenue, 71 Floor
: 19 xew Yorkv NY 10022

Teleyhone: (212) 446-230020
Facstmile: (212) 446-2350

21
Scott R. Mosko (SBN106070)

22 FINNEGAN, HENDERSON, FARABOW,
GARREW & DUNNER, L.L.P.) 23 sonébrd Research Park
3300 Hillview Avenue24
Palo Alto, Califomia 94304

25 Telephone: (650) 249-6600
Faccu'-r-ilc: (f 5 S) :4 9 f f f f

26
27
28 2 REPRESENTATION STATB< NT
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1
2 Parties: Parties:

3 paciqc Noewest SoAware, Inc. Cameron winkleyoss (proposed
(defendant) intervenor)4 wayne chang (defendant) Tyler Winklevoss (proposed intervenor)
winston wil-flams (defendant) Nlhvya Narendra (proposed intervenor)5
counsel: Counsel:

6 Scptt R. Mosko (SBN106070) Mark A. Bme (SBNI 16657)
FINNEGAN, HENDERSON, BYRNE & NWON LLP7FARAROW, GARREW 800 West Sixth Steet, Suite 430

8 & DIJNNEK L.L.P. Los Angeles, Califonlia 90017
Stanford Research Park Telephone: (213) 6204003

9 3300 Hillview Avenue Fascimlele: (213) 620-8013
Palo Alto, Cnlifornia 94304

10 1 hone: (650) 849-6600 Sean F. O'Shea +ro hac vice)Te ep
Fàcslmile: (650) 349-6666 O'SHEA PARINERS LLP11

90 Park Avenue, 201 Floor
12 New York NY 10016

Telephone: (112) 682-4426
13 Faosimile: (212) 6824437
14
15
July 30, 2008 Respectfully subrnitted,

16
17 BOIES, SCHILLER & FLEXNER LLP
18

1 9 . c po ix-y
20 ' '

Steven C. Holfman
21

Attorneysfor DeXatftrrzr Connectl Jat'.
22
23
24
25
26 z
27
28 2 REPRESENTAXION STATEXNT5:07-CV-01!89->


