
VLS/Mediation

UNITED STATES COURT OF APPEALS
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THE FACEBOOK, INC.; et al.,

                    Plaintiffs - Appellees,

   v.

CONNECTU, INC., FKA ConnectU, LLC,

                    Defendant - Appellant,

 and

PACIFIC NORTHWEST SOFTWARE,

INC.; et al.,
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THE FACEBOOK, INC.; et al.,

                    Plaintiffs - Appellees,

   v.

CONNECTU, INC., FKA ConnectU,

LLC; et al.,

                    Defendants,

 and

CAMERON WINKLEVOSS; et al.,

                    Defendants - Appellants.

No. 08-16873

D.C. No. 5:07-cv-01389-JW

Northern District of California, 

San Jose

These cases are under consideration for inclusion in the Mediation Program. 

See Fed. R. App. P. 33 and Ninth Cir. R. 33-1.  

A settlement assessment conference will be held by telephone on October

20, 2008, at 11:00 a.m. PACIFIC (San Francisco) Time.  A Circuit Mediator will

initiate the telephone call and contact each participant at the telephone number

listed on the attached list.  Check the information for completeness and accuracy. 

Questions or comments about the conference date or participants should be

directed to the Mediation Assistant via fax at (415) 355-8566.  If the appeal

settles or a motion to dismiss pursuant to Fed. R. App. P. 42(b) is filed prior to

the conference, please inform the Mediation Assistant via fax immediately. 

Procedures governing the assessment conference and the Mediation Program

are discussed in the attached memorandum.  Counsel are expected to familiarize

themselves with the information in the memorandum.  All participants in the

assessment conference shall comply with the confidentiality provisions set forth in

Paragraph I.
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The briefing schedules previously set by the court remain in effect.

FOR THE COURT

                                                                        

 By: Virna L. Sanchez

               Deputy Clerk
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LIST OF CONFERENCE PARTICIPANTS

RE: 08-16745, 08-16849, 08-16873

THE FACEBOOK, INC.; et al.,     I. Neel Chatterjee, Esq. 

  Plaintiffs - Appellees        Warrington S. Parker, Esq.

                                Yvonne P. Greer, Esq.

                                Theresa Ann Sutton, Esq.

                                TEL: 650/614-7400

                                FAX: 650/614-7401

                                ORRICK HERRINGTON & 

                                SUTCLIFFE LLP

                                1000 Marsh Road

                                Menlo Park, CA 94025

v.

 

CONNECTU, INC.,                 Steven C. Holtzman, Esq

FKA ConnectU, LLC               TEL: 510/874-1000

   Defendant - Appellant        FAX: 510/874-1460

                                BOISE, SCHILLER & FLEXNER LLP

                                1999 Harrison Street, #900

                                Oakland, CA 94612

                                David A. Barrett, Esq.

                                TEL: 212/446-2300

                                BOIES SCHILLER & FLEXNER LLP

                                575 Lexington Ave.

                                New York, NY 10022

                                Scott R. Mosko, Esq.

                                TEL: 650/849-6672

                                FAX: 650/849-6666

                                FINNEGAN HENDERSON, et al.,

                                Stanford Research Park

                                3300 Hillview Ave.

                                Palo Alto, CA 94304
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                                Evan A. Parke, Esq.

                                Jonathan M. Shaw, Esq.

                                D. Michael Underhill, Esq.

                                TEL: 202/237-2727

                                FAX: 202/237-6131

                                BOIES, SCHILLER & FLEXNER, LLP

                                5301 Wisconsin Ave Northwest

                                Washington, DC 20015 

CAMERON WINKLEVOSS              Mark A. Byrne, Esq.

   Defendant                    TEL: 213/620-8003

                                BYRNE & NIXON LLP

                                Suite 430

                                800 W. Sixth St.

                                Los Angeles, CA 90017

                                Sean F. O'Shea, Esq.

                                TEL: 212/682-4426

                                O'SHEA PARTNERS LLP

                                20th Floor

                                90 Park Ave.

                                New York, NY 10016



UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

CIRCUIT MEDIATION OFFICE

James R. Browning United States Courthouse

P.O. BOX 193939

95 Seventh Street

San Francisco, California 94119-3939

(415) 355-7900

(415) 355-8566 (Fax)

PROCEDURES GOVERNING THE CIRCUIT MEDIATION PROGRAM

A. Purpose of the Program

To facilitate settlement of the appeal.

B. The Circuit Court Mediators

The nine Circuit Mediators are full-time employees of the Ninth Circuit. 

They are experienced litigation attorneys who also have extensive training and

experience in negotiation, mediation and settlement.

C. Scope of the Program

All counseled civil cases filed in this Court, with the exception of certain

categories of cases set forth in Ninth Circuit Rules 3-4 and 15-2, are eligible to be

included in the Program.

D. Selection of Cases for Inclusion in the Program

The Civil Appeal Docketing Statement.  In almost all civil cases,

counsel must complete and submit to the district court upon the filing of the

Notice of Appeal, or to the Ninth Circuit upon the filing of a Petition for

Review, a Civil Appeal Docketing Statement (“CADS”).  Specific

requirements for the CADS are set forth in Ninth Circuit Rules 3-4 and 15-2 

and Federal Rules of Appellate Procedure, Appendix Form 6.  The Court

looks to the CADS to help determine if a case is an appropriate candidate for

inclusion in the Mediation Program and to facilitate case management.

Assessment Conference.  Following review of the CADS, the Court

will usually conduct a telephonic assessment conference before deciding

whether the case should be included in the Program.  Counsel are to discuss

settlement with their principals before the assessment conference.  The

initial assessment conference typically lasts between 30 minutes and one

hour and includes a discussion of the case’s litigation history and possible

settlement processes and structures.
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Selection of cases is based upon a number of factors, including the

parties’ interest in participating and the likelihood of settlement.

Approximately fifty percent of eligible cases are selected.

While participation in the Program typically occurs in the pre-briefing stage,

counsel may ask to be included in the Program at any time.  Requests should

be in writing and addressed to the Chief Circuit Mediator.  These

communications will be kept confidential at counsel’s request.

E. Scheduling Conferences

Prior to each conference, counsel will receive an order setting the date, time

and place of the conference, identifying the participants and, if appropriate,

instructing them how to prepare.  The Court looks with disfavor on requests to

reschedule the conference date, except where a date directly conflicts with a

previously scheduled court appearance or vacation.

The court will initiate the telephone call and contact each participant at the

telephone number listed on the “List of Conference Participants” attached to the

order.  Counsel should check the information for completeness and accuracy. 

Please advise the Mediation Office of questions about dates, of any changes or

corrections in participants or telephone numbers or if the appeal settles before the

conference date by fax (415) 355-8566.

Unless counsel receive an order scheduling an assessment conference or

an order selecting the appeal for the Program, counsel should assume the

appeal has not been selected for inclusion in the Program.  In the absence of

an order-resetting or vacating the briefing schedule, counsel must comply

with the original briefing schedule set by the clerk.

F. Settlement Procedures

Each case presents unique circumstances and personalities that must be

considered in determining the settlement procedure that provides the optimal

chance for resolution.  Thus, settlement procedures are determined on a case-to-

case basis.  The individualized procedure may include an initial conference by

telephone or in-person, with attorneys and with or without parties themselves. 

Customarily, the initial conference provides counsel and the Mediator the

opportunity to exchange information and determine a process that might provide

the greatest opportunity for resolution.  Thereafter, the Mediator may conduct

follow-up conferences with parties or attorneys, either in separate or joint sessions,

in-person or on the telephone. In appropriate circumstances, the Mediator may
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issue procedural orders to accommodate private mediators or to coordinate the

settlement process with related proceedings, or may refer a case to a judge,

magistrate, arbitrator or other mediator.

G. Preparing for a Settlement Conference

Prior to the conference, counsel should discuss with their clients what the

clients believe must be present to achieve a fair settlement, encouraging them to

explore not only their legal positions but also the interests that underlie their

positions.  Counsel should also discuss the risks of litigation, litigation expenses,

the advantages and disadvantages of likely litigated and mediated outcomes, and an

assessment of the opposition’s interests, needs and point of view.

In some cases, the Mediator will request mediation statements prior to

conferences.  The contents of the statements and whether they will be exchanged

with the other parties will be determined at the time of the request .

H. Participants and Authority

Generally, parties appear at the initial conference through counsel.  All

counsel intending to file briefs in the case shall participate in the conference.  If

more than one attorney is representing a party, then the attorney with the most

direct relationship with the client for the purpose of settlement discussions must

participate.  Co-counsel and other attorneys in principal counsel’s firm may attend

if their presence would be beneficial.

 Subsequent conferences may also include participation of the parties and

representatives of insurance carriers or other parties.  If telephone conference

participants do not possess the authority to make and respond to settlement

proposals, someone with authority must be readily available.  Parties in in-person

mediations must be represented by an individual who is fully informed and vested

with full, discretionary settlement authority.

I. Confidentiality of the Process

In order to encourage efficient and frank settlement discussions, the Court

exercises great care to ensure strict confidentiality of the settlement process. 

Circuit Rule 33-1 provides that settlement-related information disclosed to a court

mediator will be kept confidential and will not be disclosed to the judges deciding

the appeal or to any other person outside the Circuit Mediation Program

participants.  Documents and correspondence related to settlement are maintained

only in the Circuit Mediation Office and are never made part of the main Ninth

Circuit case file.  Should the mediator confer separately with the participants, those
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discussions shall also be maintained in confidence from the other participants in

the settlement discussions to the extent that the communicating parties request.

In addition, parties and their clients who participate in any aspect of the

Circuit Mediation Program are expected to respect the confidentiality of the

settlement processes and to adhere to the following:

(1)   Unless they indicate otherwise to the mediator at the initiation of any

settlement discussions, all parties, attorneys and other participants in the settlement

discussions are assumed to agree that any written or oral communication made by

the mediator, or any party, attorney, or other participant in the settlement

discussions:

(a) may not be used for any purpose in any pending or future

proceeding in this or any other court or administrative forum; and

(b) may not be disclosed to anyone who is not a participant in the

mediation or an authorized agent of a participant.

(2)   The nondisclosure provisions of paragraph (1) do not apply if such

disclosure:

(a) is agreed upon by all participants in the mediation and the court; or

(b) is made in the context of a subsequent confidential mediation or

settlement conference with the agreement of all participants and the subsequent 

third-party neutral.

J. Authority of the Mediator

Once ordered by the Mediator, participation in telephone or in-person

conferences is mandatory.  The Mediator may order participation of counsel, the

parties themselves, or both.  Failure to participate may result in sanctions,

including dismissal of the appeal.

In cases selected for inclusion in the Program, the Mediator is authorized to

rule on certain non-dispositive procedural matters, including the briefing schedule,

stays, consolidation and other case management issues.  Before participants bring

procedural motions, they should consult the Circuit Mediator.  If the Mediator is

unable to resolve a procedural issue with counsel by consensus, counsel will be

directed to file a motion with the Clerk.

If settlement is not reached, the Circuit Mediator will address any

jurisdictional issues and work with counsel to develop the most efficient and

expeditious plan for disposition of the case.  This may include limiting the issues,
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limiting briefing and defining the record on appeal, or staying the appeal pending

some contingency, such as disposition of a related case.

At the conclusion of the last conference, the Circuit Mediator will issue an

order releasing the case from the Mediation Program.  After that point, counsel

shall direct all inquiries and filings to the Clerk’s office.

K. Additional Information

Any questions concerning the Mediation Program should be raised by

contacting the Mediation Office at P.O. Box 193939, 95 Seventh Street, San

Francisco, CA 94119-3939, fax (415) 355-8566 or phone (415) 355-7900.  For

general questions concerning the rules and procedures of the Ninth Circuit, please

contact the Clerk’s office at P.O. Box 193939, 95 Seventh Street, San Francisco,

CA 94119-3939, (415) 355-8000.  All communications must include reference

to the Ninth Circuit docket number.  


