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OPINION
PER CURIAM:

We must decide whether a defendant sentenced pursuant to
a statutory mandatory minimum is entitled to a reduction of
sentence under 18 U.S.C. § 3582(c)(2). We conclude that the
district court has no authority to reduce a sentence in these
circumstances, and we affirm the denial of the motion.

Kenneth Paulk pled guilty to possession with intent to dis-
tribute cocaine base in violation of 21 U.S.C. §841(a).
Though the probation office initially calculated Paulk’s base
guideline range as 135-168 months pursuant to United States
Sentencing Guidelines (*U.S.S.G.”) section 2D1.1, the district
court sentenced the defendant to the statutory mandatory
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minimum of 240 months under 21 U.S.C. § 841(b)(1)(A)(iii),
because Paulk had a prior conviction and pled guilty to pos-
sessing more than fifty grams of cocaine base. After Paulk’s
sentencing, the Sentencing Commission amended U.S.S.G
section 2D1.1 to lower the applicable sentencing range,
U.S.S.G. app. C, amend. 706., explicitly making the amend-
ment retroactive, U.S.S.G. § 1B1.10(c). Paulk filed a motion
to reduce his sentence pursuant to 18 U.S.C. § 3582(c)(2),
which the district court denied. Paulk timely appeals.

We have jurisdiction to consider Paulk’s appeal under 28
U.S.C. § 1291. While we cannot review a district court’s dis-
cretionary refusal to reduce the defendant’s sentence under
8§ 3582(c)(2), United States v. Lowe, 136 F.3d 1231, 1232-33
(9th Cir. 1998), we have jurisdiction to consider the legal
question of whether the pertinent guidelines amendment was
applicable to the defendant’s sentence, United States v. Town-
send, 98 F.3d 510, 513 (9th Cir. 1996) (per curiam). We
review the denial of a motion to reduce a sentence under
8 3582(c) for abuse of discretion. United States v. Sprague,
135 F.3d 1301, 1304 (9th Cir. 1998).

[1] Section 3582(c)(2) provides that when a defendant is
sentenced “based on a sentencing range that has subsequently
been lowered by the Sentencing Commission . . . the court
may reduce the term of imprisonment, after considering the
factors set forth in section 3553(a) . . ., if such a reduction is
consistent with applicable policy statements issued by the
Sentencing Commission.” 18 U.S.C. § 3582(c)(2) (emphasis
added). According to the relevant policy statement, “a reduc-
tion . . . is not authorized under 18 U.S.C. 3582(c)(2) [if the]
amendment . . . is applicable to the defendant but the amend-
ment does not have the effect of lowering the defendant’s
applicable guideline range because of the operation of . . . a
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statutory mandatory minimum term of imprisonment[].”
U.S.S.G. § 1B1.10 cmt. n.1(A).

[2] Paulk is not entitled to a reduction because his sentence
was not “based on a sentencing range that has subsequently
been lowered by the Sentencing Commission,” 18 U.S.C.
8 3582(c)(2), but rather was based on the statutory mandatory
minimum under 21 U.S.C. § 841. This mandatory minimum
“was not affected by the change in the [drug] equivalency
tables.” United States v. Mullanix, 99 F.3d 323, 324 (9th Cir.
1996). In Mullanix we also rejected the argument that the
defendant was entitled to resentencing because the mandatory
minimum could be avoided due to a subsequent statutory
enactment. Id. Therefore, we similarly reject Paulk’s argu-
ment that the mandatory minimum could be avoided on resen-
tencing due to the operation of Apprendi v. New Jersey, 530
U.S. 466 (2000). Finally, we note that all of our sister circuits
that have considered the question also have concluded that a
defendant whose sentence is controlled by a statutory manda-
tory minimum is not eligible for a sentence reduction under
8 3582(c)(2). See United States v. Hood, 556 F.3d 226, 233
(4th Cir. 2009); United States v. Williams, 551 F.3d 182, 185
(2d Cir. 2009); United States v. Ganun, 547 F.3d 46, 47 (1st
Cir. 2008) (per curiam); United States v. Johnson, 517 F.3d
1020, 1023-24 (8th Cir. 2008); United States v. Poole, 550
F.3d 676, 679 (7th Cir. 2008); United States v. Williams, 549
F.3d 1337, 1339-42 (11th Cir. 2008) (per curiam).

[3] Because we determine that Paulk was not entitled to a
sentence reduction, we do not reach his remaining claims. The
district court properly declined to resentence Paulk under
§ 3582(c)(2).

AFFIRMED.



