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Pursuant to Circuit Rule 27-13, Appellants respectfully notify the Court

of the necessity to fsle under seal the accompanying Appellants' (1) Reply ln
Support Of Motion To Strike Portions Of Brief Unsupported By Record And

(2) Opposition To Appellees' Counter-Motion For Judicial Notice (((Rep1y'').
The Reply refers to materials filed under seal in the District Court pursuant

to two orders, copies of which are attached hereto as Exhibit A and B. ln

addition, by orderdated August l 8, 2010, the Courtgranted Appellants'

motion to file their Motionto Strike PortionsOf Brief Unsupported By

Record under seal. Since the accompanying Reply relates to that Motion, the

Reply should also be filed under seal.

DATED: September 3, 2010.

Respectfully,
JEROME B. FALK, JR.
SEAN M. SELEGUE
SHAUDY DANAYE-ELMI
NOAH S. ROSENTHAL
HOWARD RICE NEMEROVSKI CANADY
FALK & RABKIN

A Professional Corporation

By
SEAN A4.SELEGUE

Attorneysfor Appellants and Cross-
Appellees Cameron Winklevoss, Tyler
Winklevoss and DJV-PJ Narendra
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l Disclosure and discovery activity in this Action are likely to involve pmduction of
2 confidential, proprietary, or private information for which special protection from public
3 disclosure and from use for any purpose other than prosecuting this litigation would t)e wa-nted.
4 Accordingly, each of th: parties. Plaintiff FaceBook. Inc. t''plaintiff''l, Defendants Connectu
5 LLC, Cameron Winklevoss, Tyler Winklevoss, Howard Winklevoss, and Divya Narendra
6 (collectively ''Defendants''), assert that the Pmies to nis Litigation mssess information that one
7 or more parties contends is confidential. The Parties wish to ensure that such Confidential
8 Information shall not I>e used for any pulmse other than This Litigation, shall not l)e made public.
9 and shall not l>e disseminated beyond the extent necessary for nis Litigation. Accordipgly, the
10 following prxedure shall be adopted for the motection of the pnuies' respective Consdential
1 1 Information.
12 ne Pnrties hereby stipulate to and petition the court to enter the following Stipulated

. '
13 Protective Order (''Order*). The Partles aceowledge that this Order does not confer blnnket
14 protections on a1l disclosures or resmnses to discovery and that the protection it affords extends
15 only to the limited infornution or items that are entitled under the applicable legal principles to
16 treatment as confidential. ne Pnuies fulther acknowledge that this Order creates no entitlement
17 to tile Confidential Information under seal; Califomia Rules of Coul 243.1 and 243.2 set forth
18 the prœedures that must lM followed and reflect the standards that will be applied when a Party
19 seeks mrmission from the court to file material under seal.
20 1 . DEFWITIONS
21 1.1 Partv; any par!y lo tNs action, including Plaintiff and Defenrlnnts and all of
22 their officers; directors, employees, consultants, retained experts, and outside counsel land their
23 respective support staffs).
24 1.2 Disclosure or Discovery Material: a11 items or information, regardless of

25 the medium or manner generated, stored, or maintained (including, among other things,
26 testimony, transcripts, or tangible things) that are produced or generated in disclosures or
27 responses to discovery in This Litigation.

28 1.3 ttconfidential'' Information or Items: information (Rgardless of how
1xx2ssk1:433570.3 - 2 -
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1 generated, stored or maintained) or tangible things that contain trade sccrets or other confidential
2 reseamh, development. commemial. or business information.
3 l.4 çsl-lie-hlv Confidential - Attomeys*' Eves Onlv'' Information or Items:
4 extremely sensitive i'Coqfidential Information or Items'' whose disclosum to another Party or

5 non-party would create a substantial zisk of sezious injury that could not % avoided by less
6 mstrictive means.
7 1 .5 Receivinz Partv: a Party that mceives Disclosure or Discovery Material
8 from a Producing Party.
9 1.6 PreucinM PMv: a Pally or non-party that produces Disclosure or
10 Discovery Material in this action.
11 1.7 Desiaatinz Pa>: a Party or non-party that designates information or
12 items that it produces in disclosums or in responses to discovery as GConfidential'' or i'Highly
13 Confidential - Attomeys' Eyes On1y.''
14 1.8 This LitiEation: Case No. 1:05-CV-()47381 currently Nnding in Sumrior
15 Court of the State of Califomia between Facebxk, Inc. and Connectu IJ.C, Cameron
16 Winklevoss, Tyler Winklevoss, Howard Winklevoss, and Divya Narendra, as well as any futum
17 lawsuits etween the pnrties in the Sumrior Court of the State of Califomia.
18 1.9 Massachusetts LitiRation: Case No. 1:04-CW1 1923 currently mnding
19 between Connemu LLC, Cnmeron Winklevoss. Tyler Winklevoss, and bivya Narendra, and
20 Facebook, Inc., Mark ZuckeArg, Eduardo Saverin, Dustin Moskovitz, Andrew Mccolblm, arid
21 Christopher Hughes in the U.S. Diszct Court for the District of Massachuseta. The
22 Massachusetts Litigation is govemed by a separate second stipulated protective oMer and not this

23 Order.
24 1.10 Protected Matezial: any Disclosllre or Discovery Matezial that is designated
25 as ttconfidential'' or as t'llighly Confidential - Attomeys' Eyes 0nly.''
26 1.11 Outside Counsel: attomeys who are not employees of a Party but who are
27 retained to represent or advise a Party in this actiop.
28 1.12 In-House Counsyl: attomeys who are employees of a Party.

IXXZSV l ;433570.3 - 3 -
STIPULATED PROTEWIVE ORDER

4



l 1.13 Counsel (without qualifier): Outside Counsel and In-llouse Counsel (as
2 well as their support staffs).
3 1.14 ExxM: a mrsop with specialized knowledge or exyrience in a matter
4 pertinent to the Iitigation who has been retained by a Party or its counsel to serve as an expert
5 witness or as a consultant in this action and who is not a current employee of a Party or of a
6 commtitor of a Party's and who, at the *me of retention, is not anticipated to become an
7 employee of a Party or a commtitor of a Party. This definition includes any technical experls,

8 discovery experts, and pmfessipnal jury or GaI consultant retained in connection with nis
9 Litigation.
10 l .15 Professional Vendors: persons or entities that provide Iitigation supNrt
11 services (e.#., photocopying; videotaping; tanslating; pmparing exhibits or demonstrations;
12 organizing, storing, retrieving data in any form or medium; etc.) and their employees and
13 sueontlœtors.
14 1.15 Return Material: Protected Material, including a1I copies, abstracts,
15 compilations, summaries or any other fonn of reproducing or capturing any of the Pmtected
16 Material.
17 2. SCOPE
18 ne protections conferred by this Stipulation and Order cover not only Protected Material,
19 but also any information copied or extracted themfrom, as well as all copies. excerpts, summmies,
20 or compilations thereot plus lestimony, conversations, or presentations by partie,s or counsel to or
21 in coul or in other settings that might reveal Protected Material.
22 3. DURATION
23 Even after the termination of This Litigation and all apmals therefrom, the confidentiality
24 obligadons imposed by this Order shall remain in effect until a Desirating Party agrees
25 otherwise in writing or a court order othemise directs.
26 4. DESIGNATING PROTECNED MATERIAL
27 4.1 Exercise of Restaint and Care jn Desiznatinc Material for Protectto--n.
28 Each Party or non-pmy that desipates information or items for protection under this
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1 Order must take care to limit any such designation to specific material that qualify under the
2 appropriate standards. A Designating Party must take care to designate for protection only those
3 parts of material. dxuments, items. or oral or written communications that qualify - so that other
4 portions of the material. dxuments, items, or communications for which protection is not

5 warranted are not swept unjustifiably within the ambit of this Order.
6 Mass, indischrninate, or mere boiler-plate designations ax'e prohibited. Desirations that
7 are shown to l)e clearly unjustified, or that have been made for an improper purpose (e.g., to
8 unnecessarily encumYr or retard the case development prœess, or to impose unnecessary
9 exKnses and burdens on other pnrties), expose the Desirating Party to sanctions.
10 If it comes to a Party's or a non-party's attention tiat information or items thatit
11 ' designated for protection do not qualify for protection at all. or do not qualify for the lcvel of
12 protection initially asserted. that Party or non-party must promptly notify all other Imrties that it is
13 withdrawing the desiration.
14 4.2 Manner and Timinz of Desiaations. Except as otherwise provided in this
15 Order, or as otherwise stipulated or odered, material that qualifies for protection under this Order
16 must be clearly so designated %fore the material is disclosed or produced.
17 Designation in conformity with tbis Order requires:

18 (a) for informadon in documentaw form (apart from transcripts of
19 depositions or other pretrial or trial prœee.dings), that the Producing Party affix the legend
20 *fonfidential'' or ul-lighly Contidential - Attomeys' Eyes Only'' on each page that contains
21 material to be protectcd. lf only a portion or portions of the material on a page qualifies for

22 protection, the Producing Party also must clearly identify the protected poltionls) (e.g., by mnking
23 appropriate markngs in the margins) and must specify, for each portion to be protected, the level
24 of proyection Ying asserted (either tronfidential'' or tçl-lighly Consdential - Attomeys' Eyes
25 0nly'').
26 A Party or nonùparty that makes original dxuments or materials available for
27 inspection need not designate them for protection until after the inspcting Party has indicated

28 which material it would like copied and produced. During the inspection and before the
1Kr..55V1:433570.3 - 5 -
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l designation, all of the material made available for inspction shall be deemed ttllighly
2 Confidential - Attomeys' Eyes Only.'* After the inslvting Party has identified the dœuments it
3 wants copied and preucedy the Producing Party must determine which documents, or portions
4 thereof, qualify for protection under this Order. Then, Mfore producing the specified documents.
5 the Prodùcing Party must affix the appropriate legend Cconfidential'' or 'tllighly Confidential -
6 Aœorneys' Eyes OnIy'') on each page that contains material to be protected- If only a portion or
7 portions of the material on a page qualifies for protection, the Producing Party also must clearly
8 identify the protected portionts) (e.g., by mGng appropriate markings in the margins) and must
9 smcify, for each portion, the level of protection being asserted (either 'ronfidential'' or *tllighly
10 Confidential - Attorneyg' Eyes Only'*).
11 (b) for testimonv m'ven in deposition or in other pretrial or trial oveedings,
12 that the Party ()r non-party offering or sponsoring the testimony idenufy on the record, before the
13 close of the deposition, hearing, or other proceeding, protected tesumony, and further smcify any
14 portions of the testimony that qualify as uHighly Confidential - Attomeys' Eyes OnIy.'' When it
15 is impractical to identify sepnmtely each portion of tystimony that is entitled to protectiom, and
16 when it appears that substantial mrtions of the testimony may qualify for protection. the Party or
17 non-party that sponsors, offers, or gives the testimony may invoke on the record (before the
18 deposition or proceeding is concluded) a right to have up to thirty (30) days after the receipt of
19 the written transcript to identify the specific portions of the testimony mq to which protection is
20 soult and to slvify the lcvel of protection being asserted Cconfidentiar or 'illighly
21 Confidential - Attorneys' Eyes Only''). Only those portions of the testimony that are
22 appropriately designated for protection within the thirty (30) days shall lx covered by the
23 provisions of this œder.
24 Transcript pages containing Protected Material must l)e sepmtely bound by the court
25 lepoler, who must affix on each such page the legend t'Contidential'' or '*Highly Confidential -
26 Attorneys' Eyes Only,'' as ins%cted by the Party or non-party offering or smnsoring the witness
27 or pasenting the testimony.

28 (c) for information prvuced in some form other than documentary. and for
IXICSSVI :433570.3 - 6 -
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l anv other tanm'ble items, that the Producing Pady affix in a prominent place on the exterior of the
2 container or containers in which the information or item is stored the legend tronfidentiél'' or
3 Rllighly Confidential - Attomeys' Eyes On1y.'* lf only portions of the information or item
4 warrant protection, the Producing Party, to the extent pmcticable, shall identify the protected
5 mrtions. specifying whether they qualify as *ronfidential'' or as *tllighly Confidential -
6 Attomeys' Eyes Only.'*
7 (d) for information producod by former employees of a party, the Receiving
8 Party sliall treat a11 such information as ''Confidential'' unless and until:
9 (i) the information has been or is obtained tkoug,h other proper means;
10 (ii) the former employing Pady apees that the information is not
11 ''Confidentialf';
12 (iii) the Receiving Party successfully challenges the ''Confidential''
13 designadon under Section 5; or

14 (iv) a court of competentjurisdiction èecides that the information is not
15 ''Confidential.'
16 4.3 Compute-r Soture Code-and Similar- Electronic Media.
17 (a) As used hemin. tromputer Source Code'' shall mean statements for the
18 progrnrnming of computers written in a high-level or mssembly language that are readable by
19 humans but are not directly readable by a computer. Any person may specially &signate as
20 '*l-lighly Confidential - Attomeys' Eyes Only** any Computer Source Code or other similar
21 extremely sensitive technical matmi' als (whether in electronic or hardcopy form) that it produces
22 in the course of discovery in This Litigation when such person has a good fait.h Ylief that such
23 material qualifies for such protction under this Order and that access to such matcrials would
24 allow replication of an otherwise contidential computer Prorxm. Except as otherwisc provided
25 herein. Ktllighly Confidential - Attomeys' Eyes Only'' designauon made for this reason shall be
26 subject to a1l of the same resictions as a1l other materials so designated with the following
27 addidonal mstrictions:
28 (i) If a person is requested to produce electronic copies of material

IXICSSVI :433570.3 - 7 -
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l proNrly designated as itllighly Confidential - Attomeys' Eyes Only'' under SecEon 4.3(a), any
2 such production shall lx made on CD. The disclosing person shall provide to the receiving party

3 at least two (2) identical CD's containing the requested materials.
4 (ii) The Receiving Party shall not make copies in any meéium of any
5 tsl-lighly Confidential - Attorneys' Eyes Only'' under Section 4.3(a) except as follows:
6 (1) At any given time, the Receiving Party may copy each
7 produced copy of Hllighly Confidential - Attomeys' Eyes Only'' under Section 4.3(a) only into
8 the RAM of a single computer. Without limiting the generality of the foregoing, a particular copy
9 may not lx copied into the RAM of one computer and then, while Ieaving that copy on the first
10 computer, subsequently copied into the RAM of another computer without prior written approval
11 from counsel for the disclosing person.

12 (2) Any computer into whose RAM material promrly
13 designated as ttilighly Confidential - Attomeys' Eyes Only'' material is copied must be
14 disconnected from any and a11 networks before the material is copied onto the computer and for
1'5 the duration of the time the material remains on the computer. Only after a11 such material is
16 removed from RAM and that computer has been shut down may any network connction lx made
17 or restored.
18 (3) Any computer into whose RAM material promrly
19 designated as 'tl-lighly Confidenual - Attomeys' Eyes Only'' is copied must remain in the direct
20 control only of those mrsons smcified in Section 6.3 of this Order as properly having access to
21 ttllighly Confidential - Attomeys' Eyes Only'' material.

22 (4) Except for transitory copies created in the RAM or other
23 interhal operating cimuitry of a computer, excerpts of material properly designated as tdllighly
24 Contidential - Attomeys' Eyes Only'' shall l)e copied onto paper or eleckonic media only for the
25 pumose of creating submissions to the Court for presentation to the Court at healings or at trial.
26 and, once having %en m#de. all such excerptq of such matehal shall be designated Stllighly
27 Confidential - Attorneys' Eyes Only'' in the name of the disclosing perspn.

28 4.4 Inadvertent Failures to Desicnate. Notwithstanding Section 5.2 Ixlow, if
1:xK255V1:433570.3 - 8 -
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1 timely corrected, an inadvertent failure to designate qualified information or items as
2 itconfidential'' or tillighly Confidential - Attomeys' Eyes Only'' dœs not, standing alone, waive
3 the Designating Party's right to secure protection under this Order for such material. If material
4 is appropriately designated as *'Confidential'' or t'Highly Contidential - Attomeys' Eyes Only''
5 after the material was initially produced. the Receiving Party. on timely notification of tv
6 designation, must make reasonable effolls to assure that the material is treated in accordance with
7 the provisions of this Order.
8 CHAIJ.ENGWG PROTECFED MATERIAL DESIGNATIONS
9 5.1 Timinzrf Challenzes. Unless a prompt challenge to a Desirating Party's
10 Protected Material designation is necessary to avoid foreseeable substnntial unfaimess,
11 unnecessary economic burdens. or a Iater significant disruption or delay of the litigation, a Party
12 does not waive its right to challenge a Protected Material designation by electing not to mount a
13 challenge promptly after the original designation is disclosed.
14 5.2 Meet and Confer. A Party that elects to initiate a challenge to a
15 Designating Party's Protected Material designation mqst do so in good faith and must Ygin the
16 process by conferring directly (in voice to voice dialogue; other fonns of communication are not
17 sufficient) with Outside Counsel for the Designating Party. In conferring, the challen#ng Party
18 must explain the basis for its Glief that the Protected Material designation was not proper and
19 must give the Designadng Party an opportunity to review the designated material. to reconsider
20 the circumstances. and, if no change in desiration is offered. to explain the basis for the chosen
21 designation. A challenging Party may proceed to the next stage of the challenge process only if it
22 srst has engaged in this meet and confer process and only after the Designating Party has been

23 given ten (10) calendnr days to respond to the challenging Party's objection.
24 5.3 Judicial Intervention. A Party that elects to address a challenge to a
15 confidentiality designauon after participating in the meet and confer required by Section 5.2 may
26 file and serve a motion that identifies the challenged material and sets forth in detail the basis for
27 the challenge or the designation. Absent good cause for extending the following deadlines, a
28 Party's motion must be filed within fourteen (14) days of (a) the Designating Party's response to

IXICSSVI :433570.3 - 9 -
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1 the challenge or. if no response. (b) the expiration of the ten (10) days given to the Designating
2 Party to respond. Each such motion must lye accompanied by a competent declaration that
3 affirms that the moving Party has complied with the meet and confer requirements imposed in
4 Section 5.2. The burden of persuasion in any such proceeding shall be on the Designating Party.
5 Until the court rules on the challenge, all pnrties shall continue to afford the material in question
6 the Ievel of pmtection to which it is entitled under the Producing Party's designation.
7 6. ACCESS TO AND USE OF PROTECI'ED MATERIAI.
8 6.1 Basic Principle-s. A Receiving Party may use Protected Material that is
9 disclosed or produced by another Party or by a non-party in direct connetion with this case or in
10 only for prosecuting, defending, or attempting to settle nis Litigation. Pmtected Material may
1 1 be disclosed only to the categories of mrsons and under the conditions described in this Order.
12 When nis Litigation (including all apmals) has been tenninated, a Receiving Party must comply
13 with the provisions of Section 11 below. Protected Material must be stored and maintained by a
14 Receiving Party at a location and in a sectu'e manner that ensures that access is limited to the
15 persons authorized tmder this Order.
16 6.2 Disclosum Of--GCCONFmENT- -JA1-'' Information or ltems. Unless otherwise
17 ordered by the court or permitted in writing by the Desirating Party, a Receiving Party may
18 disclose any information or item designated ''Confidential'' only to:
19 (a) the Receiving Pmy's Outside Counsel of record in this action and its
20 employees directly involved with This Lidgation;
21 (b) the officers, dimctom, and employees (including In-llouse Counsel) of the
22 Receiving Party to whom disclosure is demons%bly necessary for This Lidgation and who have

23 signed the itAgreement to Be Bound by Protective Order'' (Exhibit A);
24 (c) Experts (as define,d in this Order) of the Receiving Party to whom
25 disclosu is demonstrably necessary for This Litigation and who have execured the RAmement
26 to Be Bound by Protective Order'' (Exhibit A);
27 (d) the Court, its yrsonnel, and any other personls) designated by order of the
28 Court;

DXSSN 1:433570.3 .. 10 -
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1 (e) court reNrters. their staffs, and Professional Vendors;
2 (9 the author, recipients, and mrsons with prior knowledge of the document
3 or the original source of the information, who have not veived such information in violaEon of
4 this Order or any confidentiality agreement; and
5 (g) any personts) jointly designated by the parties who have executed the
6 *çApeement to Be Bound by Protective Order'' (Exhibit A).
7 6.3 Disclosure of K'IIIGHI.Y CONFDE - - AUORNEYS' EW--S
8 ONLY'' lnformation o-r Items. Unlcss othemise ordered by the court or pcrmitted in writing by
9 the Designaiing Partj, a Receiving Party may disclose any information or item designated
10 ttl-lighly Confidendal - Attomey's Eyes Only'' only to:
11 (a) Receiving Pmy's Outside Counsel of record in this action and its
12 employees;
13 (b) Experts to whom disclosu is demonstrably necessary for This Litigation,
14 and who have signed the GApeement to Be Bound by Protective Order'' (Exhibit A);
15 (c) the Court, its mrsonnel and any other personls) designated by order of the
16 Court;
17 (d) court reporters, their staffs, and Professional Vendors;
18 (e) any personts) jointly designatp.a by the parties who have exœuted the
19 *eAgreement to Be Bound by Protective œder'' (Exhibit A); and
20 (8 the author of the document or the original source of the information.
21 6.4 Disclos= of Ameement to Be Bound Bv Protective Order (Exhibit OA .
22 Counsel for the Party retaining the expert or consultant CRetaining Party''l shall provide a copy
23 of the executed Exhibit A to the Designating Party.
24 6.5 Use of Confide-ptial Material in Dexsitions. Whenever ttconfidential'' or
25 ttl-lighly Confidential - Attorneys' Eyes Only'* material 'is to be discussed or disclosed in a
26 deposition: (a) any person who has produced or will produce such material may require the
27 exclusion from the room of any person who is not entitled to receive such material under this

28 Order', and (b) any Party who will disclose material previously designated pursuant to Section 5,
17œ55V1:433570.3 - 1 1 -
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l aOvea shall first exclude from the room any person who is not entitled to mceive such material

2 under this Order.
3 PROTECTED- MATER-- IAI.SUBPOENAED OR ORDERED PRODUCO  m

4 OTHER LITIGAT-ION
5 If a Receiving Party is served with a subpœna or an order issued in other Iitigation that
6 would comml disclosure of any information or items designated in This Litigation as
7 Gcontidentiar or ''Highly Confidential - Attomeys' Eyes Only,'' the Receiving Party must so
8 notify the Designating Party, in writing immediately and in no event more than three (3) court
9 days after mcoiving the submena or order. Such notification must include a copy of the subpœna

10 or coul order.
l 1 The Receiving Party also must immediately infonn in wziting the party who caused the
12 subpœna or order to issue in the other litigation that some or aI1 the material covered by the

13 subpoena or order is the subject of this Order. In addition, the Receiving Party must deliver a
14 copy of this Order promptly to the party in the other acEon that caused the subpœna or order to
15 issue.
16 The purpose of immsing these duties is to alert the interested pmies to the existence of
17 this Order and to afford the Desirating Party in This Litigation an oppo%nity to try to protect
18 its confidentiality interests in the court fmm which the subpœna or order issued. ne
19 Designating Party shall 1x% the burdens and tho expenses of seeki, ng protection in that court of its
20 confidential material - and nothing in these provisions should be constmed as authorizing or
21 encoura#ng a Receiving Party in This Litigation to disoey a lawful directive from another court.
22 8. UNAUTHORIND DISCLOSURE- OF PROTECTED MATERIAL
23 lf a Receiving Party lea s thaq by inadvertence or otherwise, it has disclosed Protected
24 Material to any person or in any circumstance not authorized under this Ordera the Receiving

25 Party must immediately (a) notify in writing the Designating Party of the unatlthorized
26 disclosures, (b) use its best efforts to retrieve all copies of the Protected Materials (c) inform the
27 person or mrsons to whom unauthorized disclosures were made of all the terms of this Ordor. and

28 (d) request such person or persons to execute the tlAcknowledgnwnt and Agreement to Be
1XK35V1:43357th.3 - 12 -
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1 IT IS SO S'IVULATED, TM OUGH COUNSEL 0F RECORD.

2 DATED: December J0 , 2*5 ORRICK. HERRINGTON & SUTCLIFFE, LLP
3
4 .l

By:
5 te M. . Coomr

Attomeys for P aintiff Facebook, Inc.6
7 DATED: December . 2*5 FINNEGAN. IIENDERSON, FARABOW,
8 GARREW  & DIJNNER. TJ.P
9
10 By: - --

Scott R. Mosko1 1
Attorneys for Defendants Connectu I.1f!, Cameron

12 Winklevoss, Tyler Winklevoss, Howard
Winklevoss, Divya Narendra

13
14
15

PURSUANT TO SO ULATION, IT IS SO ORDERED.16
'JAN 18 *17 a oxs p. qKI.

DATED: -18 . . .Hon. .
19 Odge Of the Sumzior Court

20
2 l

22
23
24
25
26
27

28
IXKSSV 1:433570.3 - 1 5 -
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l IT Is S0 STIPULATO ,THROUGHCOUNSELOF RFRORD.

2 DATED: Decemberx, 2œ5 ORRICK.HRRQINGTON & SWCI.IFFE, LLP
3
4 '.By:
5 teM. .Cv

Attorneys for P ainEffpacehmk. Inc.6
1 'lvo: Ilecem-r *,2*5 nxxsov xwrxnbriuox.FARAsow.DA . oaapm aoux- .t.t.p8
9
10 B :y .

scott R. Mosko11
Attomeys fœ Defendants Connectu 1.1r, Camemn

12 Winklevoss, Tyler Winklev-, Howard
Winklevoss. Divya Namndra

13
14
15

PURSUANTTO SY ULATION.ITIS SO ORDRZM .16
17

DATED:18 Hon. William J-Hfving
19 Od:e Of tbe SuNrior Cotut
20
21
22
23
24
25
26
2-/

28
Eo(2ssvI:4:B57o-3 - 15 - ,
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EXHIBIT
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l EXHIBIT A
2 AGREEA NT T0 BE BOUND BY PROTEGIVE ORDER

3 1, , declare under Nnalty of perjury the following.
4 l have read in its entirety and understand the Stipulated Pmtective Order that was issued
5 by the Superior Court of the State of Califomiw Santa Clara County on , 2*-
6 in Case No. 1:05-CV-047381 currently pending in Superior Court of the State of California
7 between Facebxk, Inc. and Connectu I-lr, Cnmeron Winklevoss. Tyler Winklevoss, Hownrd
8 Winklevoss. anà Divya Narendra.
9 I have been provide.d with, carefully read, and understand the Stipulated Protective Order.
10 I will comply with and to lx bound by a1l the terms of this Stipulated Protective Order. 1
l 1 understand and acknowledge that failure to so comply could expose me to sanctions and
12 punishment in the natum of contempt. I solemnly promise that l will not disclose in any manner
13 any confidential information or items that is subject to this Stipulated Protective Order prepn-.d
14 or disclo>z to mei including and abstracts. extracts. excerpts, and summaries thereof, to any
15 Nrson or entity except in strict compliance with the provisions of this Order and will retm'n said
16 confidential information or items in my possession to counsel for the party by whom I am
17 designated. employed. or retained.
18 I hereby subntit to thejurisdiction of the Superior Court of State of Califomiw Santa Clnm
19 County for the purpose of enforcing the terms of this Stipulated Protective Order, even if such
20 enfomement proceedings occur after termination of this action.
21 I hereby apmint (print or type full nnme) of
22 (print or type full address and
23 telephone numYr) as my Califomia agent for service of process in connection witll this action or
24 any procèedings xlated to enfomement of this Stipulated Protective Order.
25 My address is . I nm a citizen of the
26 United States.
27 My present employer is - .

28 My present occupation orjob description is .
12KK:55v1:4335.70.3 - 16 -
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1 Date:
2 City and State where sworn and signed:

3
Printed nnme:4

5 Signature:
6
7
8
9
10
1 1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Ix)cssvl:43357c.3 - 17 -
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Case 5:07-cv-01389-JW Document 473 Filed 07/02/2008 Page 1 of 10

l
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 F0R THE NORTHERN DISTRICT OF CALIFORMA
9 SAN JOSE DIWSION
10 ne Facebook, lnc., et al., NO. C 07-01389 JW
11 Plaintiffs, ORDER GRANTING NON-PARW  CNET'S

MOTION TO GTERVENE FOR THE
12 LIMITED PURPOSE OF MOVING TO

Cormectu, Inc., et a1., IJNSEAI, COURT RECORDS; SETTGG
13 COO ITIONS m TH RESPECT TO

Defendants. ACCESS TO MATERIALS PREWOUSLY
14 FILED IN THIS CASE
15 /
16 1. INTRODUCTION
17 The parties to this lawsuit reached a confidential settlement through private mediation.
18 However, a dispute developed in the execution of the settlement. One of the parties sled what was
19 entitled a %fonfidential Motion to Enforce Settlement Agreement'' and requested that the Court
20 hear portions of that motion in a closed cou>oom. At the henring, members of the press were
21 present and voiced objections to the proceedings being conducted in a closed courtroom. The Court
22 proceeded to close the cou>oom but invited the press to make formal motions w1t1: respect to their

23 objection.
24 Presently before the Court is CNET Networks, Inc.'s (RCNET''I Motion for Leave to
25 lntervene and to Unseal Hearing Transcript and Other Documents. (hereaRer, çiMotion,'' Docket
26 Item No. 467.) ne Court conducted a hearing on July 2, 2008. Based on the papers submitted to
27 date and oral arguments of the parties and CNET, the Court GRANTS CNET'S motion to intervene
28
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l and orders that a redacted transcript of the proceedings be tiled for public access. The Court also
2 sets conditions with respect to access to other materials previously filed under seal in this case.
3 II. BACKGROUND
4 A full factual background leading to the resolution of this case may be found in the Court's
5 June 25, 2008 Order. (Docket Item No. 461 .) The Court briefly reviews facts relevant to this
6 motion.
7 Plaintiffs in this lawsuit are The Facebook lnc. and Mark Zuckerberg (collectively,
8 &Tacebook''). Plaintiffs bring this action against Connectu, Inc-, Pacifc Northwest Software, lnc.,
9 Winston Williams, and Wayne Chang (collectively, trefendants'') alleging, inter alia,
10 misappropriation of trade secrets, unfair competition, and violations of 18 U.S.C. j 1030, c/ seq. In
1 1 essence, Facebook alleges that Connectu gained unauthorized access to Facebook's servers and
12 website and took infonnation for its own unlawful use.
13 'rhe parties are engaged in at least two other lawsuits over these matters; in those cases,
14 Colmectu is the Plaintiff and Facebook is the Defendantl In the course of this lawsuit, the parties
15 engaged ih phvate mediation. On February 22, 2008, as the result of the mediation, the parties

16 sired a written çt-l'erm Sheet & Settlement Agreement'' (the tWgreemenf '). ln the Aveement, the
17 parties agreed to resolve all of their disputes and to dismiss the pending lawsuits. The parties agreed
18 that they ççmay execute more formal documents but these terms are binding.'' 'rhe pmies also
19 stipulated that the federal court in San Jose, California has jurisdiction to enforce the Agreement.
20 ARer signing the Agreement, the parties attempted to tlraft formal documents but failed to reach a
21 consensus on certain tenm.
22 Based on a belief that a court order was necessary to enforce the Agreement, Facebook
23 moved the Court to enforce settlement and Gled its motion tmder seal. (Docket ltem No. 329, lsled
24 under seal.) On Jtme 23, 2008, the Court conducted a hean'ng on Facebook's motion to enforce
25
26

l The other actions are Connectu- LLC v. Zuckerberg, Appeal No. 07-1796 (1st Cin) and
27 Cormectu. Inc. v. The Facebook Inc.. Cmse No. C 07-10593-E9W (D. Mass.).
28
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l settlement. On June l 8, 2008, prior to the hearing, the Court conducted a telephonic conference
2 with the parties to discuss how ii should handle the conlidential information contained in the pnrfies'
3 motion papers. (See Docket Item No. 437.) As tlze parties requested in the telephonic coaference,
4 and on tlte record at the hearing, the Court closed its doors to the public in an effort to have a
5 Gfrank'' discussion regarding Plaintiffs' motion. (Tr. at 6.) Relying on the Court's intention to seal
6 the transcript of the henn'ng, the parties disclosed confidential information that they otherwise might
7 not have disclosed had the hearing been public. (1d.) ln the course of litigation, a nllmber of other
8 docllments were also filed under seal.
9 As recited above, the Court closed the courtroom during the he-qring on Facebook's motion
10 to enforce the Agreement. CNET moves the Court to allow it to intervene in tlle action for the
1 l limited purpose of making a motion and moves the Court to lmseal certain court records in this case.
12 111. DISCUSSION
13 It is well esublished that the media have a right to appear in cases of public concern for the
14 purpose of challenging requests or orders to seal records. See. e.g., Sam Jose Mercury News lnc. v.
15 U.S. Dist. Ct.i l87 F.3d 1096, l 101 (9th Cir. 1999). The parties do not oppose CNET'S
16 intervention.z Accordingly, the Court GRANTS CNET'S m'otion to intervene for the limited purpose
17 of moving to unseal court records. The Court proceeds to consider whether certain Court records
18 should be tmsealed.
19 Open access to the courts is an important aspect of the United States legal system. Phoenix
20 Newspapers Inc. v. U.S. Dist. Court 156 F.3d 940, 946 (9th Cir. 1998). In the spizit of open access,
2 l tEthe courts of this country recognize a general right to inspect and copy public records and

22 docllments, includingjudicial documents and records.'' Nixon v. Wsrner Commc'ns. Inc., 435 U.S.
23 589, 597 (1978). 'fhere is a strong presumption in favor of access 'mless a psrticular court record is
24
25
26 2 (Plaintiffs' Partial Opposition to CNET'S Motion for Leave to Intervene at 1, Docket ltemNo. 470.) Connectu has elected to not lile any opposition as invited by tlle Court's briefing
27 schedule on CNET'S motion. (See Docket Item No. 462.)
28 3
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1 one traditionally kept secret. Kamakana v. Citv of Honolulu, 447 F.3d l 172, 1 l 78 (9th Cir. 2006);
2 Foltz v. State Farm Mumal Auto. lns. Co., 331 F.3d 1 122, 1 135 (9th Cir. 2003).
3 lf a court record is not one that has traditionally been kept secret, one of two standards is
4 used to determine whether the presumption of public access may be overcome. Only a

5 ttparticularized showing'' lmder the ççgood cause'' stlmdard of Federal Rule of Civil Procedure 26(c)
6 is required to preserve the secrecy of sealed material related to a non-dispositive motion.
7 Kamakana, 447 F.3d at l 180; Foltz, 331 F.3d at l 138. However, to retain any protected status for
8 documents related to a dispositive motion, the proponent of the motion to seal must meet the
9 'Yompelling reasons'' standard. Kamakana, 447 F.3d at l 1779 Foltz, 331 F.3d at l 135. Similar to
10 the compelling reasons standard,'a decision to close the court and to conduct a hearing under seal
1 l requires a showing that a compelling interest would be hsrmed atld that no altematives to closure
12 would adequately protect that interest. See Phoenix, 156 F.3d at 946. The ttgood cause'' and
13 tçcompelling reasons'' stndards should not be conflated; a t*good cause'' showing will not, without
14 more, satisfy the e6compelling reasons'' test. Kamakana, 447 F.3d at 1 l 80; Foltz, 331 F.3d at 1 135-
15 36.
16 CNET requests that the Court remove the seal on several types of records in this case. The
17 Court considers each category in t.llnl.
l 8 A. Settlement Terms and Mediation Negotiations
19 Courts have traditionally Hgranted protective orders to protect confidential settlement
20 agreements.'' Phillips ex rel. Esltes of Bvrd v. Gen. Motors Corp., 307 F.3d 1206, 1212 (9th Cir.
21 2002) (citing Hasbrouck v. BankAmerica Housine Serv., 187 F.R.D. 453, 455 (N.D.N.Y. 1999);
22 Kalinauskas v. Wong, l 51 F.R.D. 363, 365-67 (D. Nev. 1993)). For instance, the ADR Local Rules
23 of the Northem District of Califomia explicitly provide:

24 g'Tlhis cotlrt, . . . all cotmsel and parties, and any other pqrsons attending the mediation shall
treat as tçconfidential information'' the conteny of the wntten Mediation Statements,25 anything that happened or was said, any positlon taken, and any view of the merits of the
case formed by any participant in coxmection with any mediation. çfonfidential

26 information'' shall not bç: (l) disclosed to anyone not involved in the Iitigation; (2) disclosed
27
28 4

J
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1 to the usignedjudge; qr (3) used for any purpose, including impeachment, in any pending orfuture proceeding in thls court
2
ADR L.R. 6-1 1(a). Other circuits have also spoken to the necessity for secrecy in settlement terms3
and negotiations:

4
(T)he presumption of public accejs to settlement conferences, settlement propgsals, and

5 settlement conflrence statements ls very low or nonexistent tmder either conslltutiqnal orcommon law prmciples. Weighed against this presumption is the jtrong publlc pollcy which
6 encourages the settlement of cases through a negotiated compromlse. . . . In a perfect world,

the publlq would be kept abreut of al1 developments in the settlement discusslons qf lawjuits7 of public mterest. In ottr world, such disclosure would . . . result ln no settlement dlscusslons
and no settlements.

8
United States v. Glens Falls Newsoaoers. Inc., 160 F.3d 853, 855-56 (2nd Cir. 1998). For this9
reason alone, allowing a consdential settlement to remain privileged ttserves a sumciently important

l 0 .
public interest'' Goodyear Tire & Rubber Co. v. Chiles Power Supply. Inc-, 332 F.3d 976, 980 (6th1 l
Cir. 2003).12

Aside from the fact that confdentiality fosters settlement, it also may be the case that what is
13 '
stated for purposes of settlement is puffing or posturing. Glens Falls, 160 F.3d at 858. Gtsettlement

14
positions are ohen exkeme and should they be made public a litigant would reasonably fear being

1 5
judged in the court of public opinion based upon what are nothing more than bargaining positions.16
'These concerns would hardly encourage negotiations.'' 1d.

17
ln this case, in formalizing their Agreement the parties explicitly added a confidentiality

1 8
clause to protect their interests: *Wll tenns of aveement are contidential . . .'' (Areement ! 3.)1 9
Since the ADR Local Rules provide for consdentiality of mediation and settlement negotiations, and

20
other circuits have recorized the importance of preventing disclosure of these types of agreements,

2 1 '
the Court finds that the terms of the parties' settlement and the related negotiations at their

22
. mediation fall within the category of information <Yaditionally kept secret,'' and are not subject to23

public disclostlre.3
24
25
26 3 'Fhis includes the redacted portions of records Fhich have been publically discldsed, such
27 as the redacted 4çTel'm Sheet & Settlement Agreement'' ln the Court's Jlme 25, 2008 Order.
28
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l Accordingly, the Court refers CNET'S motion to tmseal particular records which relate to the
, L2 parties settlement terms or negotiatlons to the assigned Magistrate Judge Maria-Elena James, for a

3 detcrmination consistent with this Ordér.
4 B. Court Records Related to Nlm-Dispositive Motions .

5 çtGood cause'' is the showing a party must make when seeking to prevent disclosttre of
6 documents filed with a non-dispositive motion. Pintos v. Pacitic Creditors Ass'n., 504 F.3d 792,
7 801 (9th Cir. 2007) (citing Phillips, 307 F.3d at 1206). This is because courts recognize that non-
8 dispositive motions are often tïukrelated, or only tangentially related'' to tlle tmderlying cause of
9 action, and therefore, the public's interest ill accessing dispositive matelials does not apply with
10 equal force to non-dispositive materials. 1d. at 802 (citing Kamakana, 447 F.3d at l 179). tçApplying
l 1 the çcompelling interest' standard under these circumstlmces would needlessly çundcrmine a district
12 court's power to fashion effective protective orders.*'' Id. (citing Foltz, 331 F.3d at l 135).
l 3 In this case, all the sealed documents relating to non-dispositive motions were sealed
14 ptlrslmnt to a protective order entered by the Court. Under Phillips, a motion by a party to seal a
15 document pursuant to a valid protective order satisfigs the çtgood cause'' stnndard. Phillips, 307 F.3d
16 at 1213 (noting that ççwhen a court grants a protective order for information produced dllring
17 discovery, it already hms determined that tgood cause' exists to protect this information 9om being
18 disclosed to the public''). The Court finds that sealed documents relating to non-dispositive motions
19 are not subject to public disclosure if ççgood cause'' to have sealed them was, or subsequently is,
20 established.
2 l Accordingly, the Court refers CNET'S motion to tmseal particular records relating to non-
22 dispositive motions to the assired Magistrate Judge Maria-Elena Jnmes, for a detennination
23 consistent w11 this Order.
24 C. Sealed Materials Attached to Dispositive Motions
25 To satisfy the &tcompelling reasons'' standard required for keeping docllments associated with
26 dispositive motions tmder seal, a party seeking to maintain the seal must articulate compelling
27
28 6
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l reasons supported by specific factual findings that ou-eigh the public policy favoring dis'closlzre.. '

2 Kamakanë 447 F.3d at 1 178-79; San Jose Mercurv News, 187 F.3d at 1 102-03. Generally;
3 Eçcompelling reasons'' sumcient to outweigh the public's interest in disclosm'e andjustify sealing
4 court records exist when the court files might become a vehicle for improper purposes, such as the
5 use of records to patify private spite, promote public scandal, circulate libelous sàtement, or release
6 trade secrets. Kamakana, 447 F.3d at 1 179; Nixom 435 U.S. at 598. 'fhe mere fact that the
7 production of records may lead to a litigut's embarrassment, incrimination, or exposure to further
8 litigation will not, without more, compel the court to seal its records. Kamakana, 447 F.3d at l 179;
9 Foltz, 331 F.3d at l 136. Gtrfhejudge need not document compelling reasons to tmseal; mther, the
10 proponent of sealing bears the burden with respect to sealing. A failure to meet that burden meanq
1 1 that the default posture of public access prevails.'' Kamakanm 447 F.3d at 1 182.
12 In this case, the only dispositive motion that was resolved by the Court wms Facebook's
l 3 confidenhal motion to enforce the settlement. By their very nature, al1 documents attached to the
14 parties' papers addressing this motion concemed the terms of the settlement and the negotiations
15 preceding it. Since, as noted above, these records are of the kind Gtraditionally kept secret,'' the
16 Court need not reach the issue of whether there are compelling remsons for keeping them from being
17 publically disclosed. To the extent that CNET contends there were other dispositive motions filed
l 8 with the Court CNET may make a specifc request that documents associated with such motions be
19 unsealed.4 nis will provide parties the opportunity to make a shèwing of compelling reasons to
20 keep those docllments sealed.
21 Accordingly, the Court refers CNET'S motion to tmseal particular records relating to
22 dispositive motions to the assired Magis%te Judge Maria-Elena James, for a detennination
23 consistent with this Order.
24
25 4 The Court does not regard Facebook's Motion for Partial Summary Judoent as
26 dispositive because the Court never addressed the motion on the merits. Rather, aftc'r grantingFacebook's covdential motion, the Court fotmd the motion for partial sllmmaryjudgment moot and27 ordered the Clerk of Court to terminate it 9om the Court's docket. (See Docket Item No. 466.)
28
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1 D. Hearing Transcript
2 While a court has the right to temporarily seal access to court records pending a hearing, the
3 hearing may be closed to the public and the traqscript sealed only when: <t(l) closure servcs a
4 compelling interest; (2) there is a substantial probability thata in the absence of closure, this
5 compelling interest would be harmed; and (3) there are no altematives to clostlre that would
6 adequately protect the compdling interest'' Phoenix, 156 F.3d at 949-50. ln other words, the
7 public's right to access a hearing is overcome only by a finding Gthat clostlre is essential to preserve
8 higher values and is narrowly tailored to serve that interest'' Press-Enterprise Co. v. Superior Courq
9 478 U.S. 1, 8 (1986). Ordinarily, transcripts of properly closed proceedings should be released
10 when the danger of prejudice has passed, i.e., when the competing interests precipiGtàg hearing '
1 1 closure are no longer viable. United Sutes v. Brooklier, 685 F.2d 1 162, 1 l72 (9th Cir. 1982);
12 Phoenix, 156 F.3d at 947-48.5
13 In this case, the parties do not object to the transcript of the Court's June 23, 2008 hearing
14 being disclosed to the public as long as the certain statements that were made at the hearing are
15 redacted. These statements specifically relate to the terms of the parties' covdential settlement
16 agreement, the vast majority of which have already been disclosed, and sutements made or allegedly
17 made in the mediation be-een the parties which resulted in tlle settlement. Since the proposed
18 redacted statements nre, once again, the type which are t:traditionally kept secret,'' the parties have a
19 compelling interest in keeping them 9om being disclosed. This interest would be hnrmed if the
20 statements were disclosed, because such disclostlre would harm the general peace reached by tlle
21 parties.
22 Signifkantly, beyond areeing that their settlement would be çtconldential,'' the parties
23 expressly cmed out a provision where neither side would be permitted to ttdispnmgeE) any otber
24 parties and no party will comment further publicly related to facts underlying or related to this
25 -

26 However, circumstnnces exist where peoanent sealing is justiseda such as the sealing of
portiqns of hqalings related to grapdjury proceedmgs where those proceedings are sealed by law.27 1d. (clting Umted States v. Sierra, 748 F.2d 1518 (1 lth Cir. 1986(9.

28 8
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1 dispute.'' (Agreement ! 3.) ln Iight of this provision of the Agreement, the Court finds it
2 appropriate to redact those portions of transcript which would invite public scmtiny rçgarding the
3 parties' motivation to settle or their characterization of the settlement process beyond what is
4 reflected in the Coukt's Jtme 25, 2008 Order.
5 Accordingly, as an alternative narrowly àilored to best serve the interests of the parties and
6 the public, the Court conditionally grants CNET'S motion to unseal the transcript of the June 23,
7 2008 healing. The transcript of the June 23, 2008 hearing, as redacted by the Court, shall be filed in
8 accordance with Geneml Order No. 59 of the Court.
9 IV. CONCLUSION
10 The Court GRANTS CNET'S Motion for Leave to Intervene for the limited purpose of
1 1 moving to tmseal the court records. The Court orders the Court Reporter to tile the redacted
12 lanscript of the June 23, 2008 hearing in accordance with General Order No. 59 of the Court.
13 Nothing in this Order prohibits the Court Reporter 9om charging members of the public for copies
14 of the filed redacted transcript.
15 The Court refers all matters pertaining to access to any other documents or pleadings liled
16 ' under seal, including the Contidential Motion to Enforce Settlement and responsive papers, to
17 Magistrate Judge Maria-Elena James. Judge James will determine the timing of the hearing of any
18 motion with respect to access to those documents or pleadings.
19
20 Dated: July 2, 2008

J WARE
2 1 Uni d States District Judge
22
23
24
25
26
27
28
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1 THIS IS TO CERTIFY THAT COPIES OF THIS ORDERHAVE BEEN DELIVERED TO:

2 Chester Wren-Miny Day cday@onic ck comD. Michael Underhlll Munderhill@BsFlip.com
3 David A. Barrett dbarrett@bsfllp.com
Evan A. Parkq eparke@bsfllp.com

4 George Hopk/s Guy hopry@orrickcom1. Neel Chatterlee rtchatterlee@orrickcom
5 Jonathan M. Shawlshaw@bsfllp.com
Kalama M. Lui-Kwan klui-kwan@fenwickcom6 Monte M.F. Cooper mcooper@orrickcom
Rachel E! Matteo-Boehm rach zel matteo-boehm@hro.com7 Scott Richard Mosko scottmoskq@fmnegan.com
Sean Alan Lincoln slincoln@omck.com8 Steven Christopher Holtzman shgltzmanebsfllp.com
h Ann Sutton tsutton@ömck comT eresa .9 Tyler Alexuder Baker Tbaker@fenwic qk com
Valerie Margo Wagner valerie.wy>c@dechertcom

10 Yvorme Penas Greer ygreer@omck.comRachel E. Matteo-Boehm, mchel.matteo-boehm@hro.com
l 1 Roger Rex Myers, rogenmyers@hro.com
12
Dated: July 2, 2008 Riçhard W. Wieking, Clerk

13
14 By: /s/ .IW Chambsrs

Elizabeth Garcia
15 Courtroom Deputy
16
17
1 8
l 9
20
2 1
22
23
24
25
26
27
28



PROOF OF SERVICE BY FEDEM L EXPRESS

I am employed in the City and County of San Francisco, State of California. I amover the age of eighteen (18) years and not a party to the within action; my business
address is Three Embarcadero Center, Seventh Floor, San Francisco, California 94 1 1 1-4024.

l am readily familiar with the practice for collection and processing of documentsfor delivery by ovemight service by Federal Express of Howard Rice NemerovskiCanady Falk & Rabkin, A Professional Corporation, and that practice is that thedocumentts) are deposited with a regularly maintained Federal Express facility in an
envelope or package designated by Federal Express fully prepaid the same day as the dayof collection in the ordinary course of business.
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E. Joshua Rosenltranz
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