
Case Nos. 08-16745, 08-16873, 09-1502 1

UNITED STATES COURT OF APPEALS
FOR Tl-œ NINTH CIRCUIT

Tl-lE FACEBOOK, INC. and MARK ZUCKERBERG,

Plaintp-Appellees,

&

Z
>

CONNECTU INC. (formerly ltnown as CONNECTU LLC), CAMERON
WINKLEVOSS, TYLER WINKLEVOSS, DIVYA NARENDRA,

Defendants-Appellants.

Appeal from the United States District Court Northern District of Califomia,
Case No. CV 07-01389-.1W, The Honorable James Ware

NOTIFICATION OF NECESSITY TO FILE UNDER SEAL
APPELLEES' REPLY IN SUPPORT OF

CROSS-MOTION FOR JUDICIAL NOTICE

1. Neel Chatterjee
Monte Cooper
Theresa A. Sutton
ORRICK, HERRINGTON & SUTCLIFFE LLP
1000 Marsh Road
Menlo Park, CA 94025
(650) 614-7400
Theodore W. Ullyot
Colin S. Stretch
Facebook, lnc.
1601 S. California Avenue
Palo Alto, CA 94304 (650) 543-4800

E. Joshua Rosenkranz
ORRICK, HERRINGTON & SUTCLIFFE
LLP
51 West 52nd Street
New York, NY 10019(212) 506-5000 , r'a '*> &. . m .-.- . ''ts a. . 0. . . Q .%. .O 'm *9 r' '>1GCR çn etoa- m't. . k ''A erk .r?'s . ï - w''r'!s n. x ca. . . , - ;jg0. $ ?- p .. .=c :'U '--;. . '''''va u j. o , 0. .,x.j- , cn..4.6> C 7 t*l. . ., ., ,:...,.::? -..,44:.,k...,..>. . ' t . . . gj ..e z.errh 'ï .e>v mjvo. sO 1 1 >7 Vx . P ; * @' '..4 ..u o= -- wozm-- CJ. y. .. . >. . . . j' . tp x - >.. . . c. e. . . ., ç . . ç.*.. . . . s A., .. z.z o' .r; . ., o e-k. ' z!.. ' . ' ' '

Attorneysfor Appellees

The Facebook, Inc., et al v. Winklevoss, et al Doc. 92

Dockets.Justia.com

http://dockets.justia.com/docket/circuit-courts/ca9/09-15021/
http://docs.justia.com/cases/federal/appellate-courts/ca9/09-15021/92/
http://dockets.justia.com/


Pursuant to Ninth Circuit Rule 27-13, Appellees The Facebook, lnc. and

Mark Zuckerberg (collectively, dsFacebook'') respectfully hereby notify this Court
as to the necessity to ûle under seal Appellees' Reply ln Support of Cross-Motion

for Judicial Notice.

The Appellees' Reply and supporting documents thereto include materials

tiled under seal in this proceeding and proceedings below. These sealed materials

contain information designated confidential by one or more of the parties, the

disclosure of which is governed by the January 23, 2006 Stipulated Protective

Order. The Protective Order is attached hereto as Exhibit A.

ln addition, some of the terms of the parties' Settlement Agreement also are

protected from public disclosure by the District Court's July 2, 2008, Order finding

that çtthe terms of the parties' settlement and the related negotiations at their

mediation fall within the category of information dtraditionally kept secret,' and are

not subject to public disclosure.''The Court's July 2, 2008 Order is attached

hereto as Exhibit B.

For these reasons, Facebook respectfully requests that Appellees' Reply ln

Support of Cross-Motion for Judicial Notice be tiled under seal.



Dated: September 13, 2010 ORRICK, IIERRINGTON & SUTCLIFFE LLP

Theresa A. Sutton
Attorneys for Appellees





EXHIBIT A



1 G.HOPO S GUY IIl (STATE BAR NO 124811)xFsî.cI1ArrF.éTss(sTA'rEBARNö. 1739:5) ORSED1.2 MONTE COOPER (STAW BAR NO. 196746)
ROBERT D. NAGEL (STATE BAR NO. 211113) a 23 A jj: 28222d J3 JOSHUA H. WALKER (STAW BAR NO. 224940)
ORRICK HMDINGTON & SIJTCI.IBFE IJ.P .

f)u.).1 ; Jo.lktistulvC,!L'*xMenlo Park. CA 94025 su5 Telephone: 651614-7400 N':2; flttll
Facsimile: 651614-74016 R. .RS:.
Attomeys for Plaintiff

7 FARKRX K, mC.
8 .SUPERIORCOURT OFTX  STATEOFCALIFORNIA
9 COIm  OF SANTA CLm
10
11 FACEBOOK, mC., CASENO. l:05-CV-047381
12 Plaintift STIWJI,ATF.D PROTEW IVE ORDER
13

0 v.14
co 4.1 r CAMERON15 WINKTAVOSS.TWER WINKLEVOSS.HOWARD VOSS.DIVYA

16 NAR.ENDRA, AND X ES 1-25.
17 Defendants.

18
19
20
21
22
23
24
25
26
27
28

WVSSV 1:4335703
- .



1 Disclosllre and discovery activity in this Action are likely to involve pmduction of
2 copfidential, proprietary, or private information for which special protection from public
3 disclosce and from use for any purmse other than prosecuting this liugation would % wm nted.
4 Accordingly, each of the pnrties. PlaintiffFnr*Book. Inc. (''plaintifr'), Defendants Connectu
5 Llr, Camemn Winklevoss, Tyler Winklevoss. Howard Winklevoss, and Divya Narendm
6 (collectively ''Defenrhnts''), assert that the Pmies to nis Litigation mssess info=ation that one
7 or mom pneies contends is consdential. ne Pmies wish to ensure that such Confidential
8 Informaêion shall not Y used for any pu>se other than This Litigation. shall not lx made public,
9 and shall not Iye disxminated Nyond the extent necessary for nis Litigation. Accordingly, the
10 following prtmedure shall be adopted for the protection of the pno'es' respective Conidential

l 1 Infonnation.
12 ne Pnrties htreby stipulate to and petition the court to enter the following Stipulated
13 Protective Order (''Order*). The Pnuies acuowledge that this Order does not confer blnnket
14 protœtions on all disclosn-s or resmnses to discovery and that the protection it affords extends
15 only to the limited info=ntion or items that are entitled under the applicable legal principles to
16 treatmenl as confiaential. ne P-ies f'leher acknowledge that this Order caates no entitlement
17 to file Confidential Information under seal; Califomia Rules of Court 243.1 and 243.2 set forth
18 the prxedums that must lx followed and Dtlect the standards that will lx applied when a Pao
19 =ks mnnission from the coM to file matezial under seal.

20 1 . D- EFWITIONS
21 Pmw: any pmy to this action, including Plaintiff and œfenzlnnts and a11 of
22 their officers; directors, employ--t, consultanl, retained exmztss and outside counsel land their
23 reslvtive supNrt staffs).
24 1.2 Di-sclosure or Discovery Material: al1 items or information, œgardless of

25 the medium or manner generatc storedv or maintained (including, among other things,
26 testimony, tmnscripts, or tansble things) that are produced or generated in disclos=s or
27 msponses to discovery in nis Litigation.
28 1.3 tfonsdential'' Information or Items: informauon (mgardltss of how
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1 generated, stored or maintained) or tangible things that contin kaœ secmts or other confidential
2 mseamh. develop>nt. commemial, or business information.
3 l.4 '*lIillv Consdential - Attomevs' Eyes Only'* lnformation or Items:
4 extremely sensitive tfoqfidential Informadon or Items'' whose disclosum to another Party or
5 non-puy would caate a substanNal risk of Rrious injury that could not % avoided by 1e%
6 mstrictive means.
7 1 .5 Receiving P<v: a Party that œceives Disclos= or Discovery Material

8 from a M ducing Pao.
9 1.6 Pe udnz PMv: a Party or non-pey that preuces Dixlosure or

10 Discovery Material in this Ktion.
11 1.7 Desiaatinz Partv: a Party or non-pMy that ap-qignates ïnformadon or
12 items that it produces in disclosums or in Rsponses to discovery as Xonfidentiar or *%ghly

13 Confidential - Attomeys' Eyes On1y.''
14 1.8 This Litieation: Case No. 1:05-CW(W7381 currently Nnding in Superior
15 Coul of the State of Califomia between Facebxk, Inc. and Connetu 1Jr, CameYn
16 Winklevoss. Tyler Winklevoss. Howard Winklevoss, and Divya Nandrw as well as any futum
17 lawsui? etween the pe es in the Sumrior Court of the State of Califomia.
18 1.9 Massachusettq Litization: Case No. l:04<V-1 1923 clmntly mnding
19 between Connetu LLC. Cameron Winklevoss. Tyler Winklevoss. and Divya Nanam, and
20 Facebook. Inc., Mark ZuckeArg, Eduardo Saverin. Dustin Moskovitz. Anew Mccollum, and
21 Chlistopher Hughes in the U.S. Disict Court for the Disict of Massachuseta. The
22 Massachusetts Litigation is govemed by a sepn-e second stipulated protecEve oqler and not this

23 Order.
24 1.10 Pro-tcted Matezial: any Disclos- or Discovery Material that is desirated

25 as Xonidential'' or as Gtllighly ConfidenEal - Attomep' Eyes Only.''
26 1.11 Outside Counsel: attomeys who are not employees of a Pmy but who are

27 retained to represent or advise a Party in this action.
28 1.12 ln-H- ouse Counsel: attomeys who am employees of a P-y.

1:X:K35V1:433570.3 - 3 -
STIPULATO PRGIEWIVE ORDER



l Counsel (without qualifier): Outside Counsel and In-llouse Counsel (as
2 well as their support staffs).
3 1.14 Exxrt: a mrson with spœialiad knowledge or exNrience in a matter
4 pertinent to the litigation who has been retained by a Paly or its cotmsel to serve as an expert
5 witness or as a consultant in this action and who is not a cllmmt employee of a Paxly or of a
6 commtitor of a Pmy's and who. at the dme of retentiom is not anticipated to V ome an
7 employee of a Party or a commtitor of a Pmy. nis definition includes any technical exmrts,

8 discovery experts. and pmfessional jury or GaI consultant retained in connœtion with nis
9 Litigation.
10 1.15 M fessional Vendors: persons or entities that provide Iitigauon supmrt
11 services (e.g.. photœopying; videotaping; tanslating; pmparing exhibits or demons%tions;
12 orgvizing, storing, mieving data in any form or medium; etc.) and their employees and
13 sueontrctols.
14 1.15 Rehxrn Merial: ProtKted Material, including all copies. absects,
15 compilations. summaries or any other form of reproducing or capturing any of the Pmtected
16 Material.
17 2. SCOPE
18 ne protœtions confe=d by this Stipulation and Order cover not only M tected Material.
19 but also any infonnation copied or extracted thexfrom, as well as all copiesyexcemts, s'lmmnn'es,
20 or compilations themot plus testimony, con#ersations. or prcntations by parties or counsel to or
21 in coul or in other settings that might reveal Protected Material.
22 3. DURATION
23 Even after the termination of nis Litigation and alI apmals themfmm, the confidentiality
24 obligauons imposed by this Order shall remain in effect until a Desirating Party agrees
25 otherwise in writing or a court order othemise dirtcts.
26 4. DRSIGNATING PROTECFO  MATERIAL
27 4.1 Exemise of Reseint and Care in Desiznating Material for Protx-tion.
28 Each Pmy or non-party that designates infonnation or items for protection under this
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1 Order must take care to limit any such designation to s- iâc material that qualify under the
2 appropriate standxrds. A Designating Pany must take care to desirate for protection only those
3 pads of material, dxuments, items. or oral or written communications that qualify - so that other
4 pohions of the matehal, dœuments, items, or communications for which protection is not

5 warranted are not swept unjustifiably within the ambit of this Order.
6 Mas, indischminate, or mere boiler-plate designations are pmhibitei Desirations that

7 are shown to lx clearly unjustifiedv or that have been made for an impromr purpose (e.g., to
8 unnecessahly encum-r or retard the c%e develùpment prœess, or to impose unnecesse
9 exmnses and burdens on other psdies), expose the œsi>ating Party to sanctions.
10 If it comes to a Puy's or a non-party's attention that information or items that it
11 ' designated for protection do not qualify for protection at all. or do not qualify for the level of
12 protxtion initially asserted, that Party or non-pmy must promptly notify all other pnuies that it is
13 withdmwing tlx desiration.
14 4.2 Manner and Timinz of Desiaations. Except as otherwise provided in this
15 Order, or as othelwise sdpulated or oMered, material that qualifie for protection under this Order
16 must be clearly so designated Nfore the material is disclosed or preuced.
17 Designation in conformity with this OMer requires:
18 (a) for informadon in dxumentarv form (apart from lranscripts of
19 depositions or other pretrial or t11a1 prœeezlings), that the PMucing Party affix the legend
20 'Contidentiar' or ullighly Contidential - Attomeys' Eyes Only'' on each page that contains
21 material to be pmtected. lf only a portion or portions of the material on a page qualifies for

22 protecdon, the Producing Pahy also must clearly identify the protœted poYonls) (e.g., by making
23 appropriate markings in the marsns) and must specify, for each portion to be protectedv the Ievel
24 of protecdon Ying asserted (either Xonfidentiar or Hllighly Consdential - Attomeys' Eyes
25 Only'').
26 A Party or non-pMy that makes original dœllments or materials available for
27 inspection need not designate them for proetion until after the inspœting Paxty has indicated

28 which material it would like copied and pmduced. DuHng the inspection and Nfore the
1:K:r5541:433570-3 - 5 -
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1 designation, all of the material made available for inspetion shall l)e a-med Gtllighly
2 Confidential - Attomeys' Eyes Only.'* After the insmcting Party has identified the dœuments it
3 wants copied and preuced. the Producing PMy must detennin. which documenl. or NYons
4 thereof, qualify for pmtection under this Order. Then, Mfore producing the s- ified documents.
5 the Producing Party must affix the appropriate legend (Xonfidenual'' or têllighly Confidential -.
6 Aœomeys' Eyes Only'') on each page that contains material to be protecte If only a portion or
7 portions of the material on a page qualifies for protection, the Producing Party also must clearly

8 identify the protected portionls) (e.#.. by making appropriate markings in the margins) and must
9 s-ify, for each portion, the level of protection being asserted (either 'tconfidential'' or llHighly
10 Confidential - Attomeys' Eyes Only'').
11 (b) for tesumonv m'ven in dexsition or in other oretrial or tha1 omceedinzs,
12 that the PMy or non-pmy offering or sponsoting the testimony idenufy on the record, before the
13 close of the deposition, hearing, or other pxceeding, protected tesumony, and fueer smdfy any
14 poGons of the testimony that qualify as e'llighly Confidential - Attomeys' Eyes OnIy.'' When it
15 is im- ctical to identify xpamtely each portion of tesumony that is entitled to protction. and
16 when it apmars that substantial mrtions of the testimony may qualify for protection. the Pahy or
17 non-party that smnsors, offers, or gives the testimony may invoke on the record (befom the
18 deposition or prxeeding is concluded) a right to have up to thitly (30) days after the receipt of
19 the written transcript to identify the specific portions of the testimony as to which protection is
20 sought and to s- ify the Ièvel of pmtœtion Ming nAqued Cronndentiar or laghly
21 Confidential - Attorneys' Eyes OnI#'). Only those NGons of the testimony that are
22 appmpriately designated for protection witbin the thirty (30) days shall lx covee by the
23 Nvisions of this Order.
24 Transcript pages containing Protected Material must l)e sepmtely bound by the court
25 Rmller. who must affix on each such page the legend Xonfidential'' or ç*Highly Confidential -
26 Attorneys' Eyes Only,'* as ins%cted by the Party or non-pmy offering or smnsoring the wimess
27 or presenting the testimony.

28 (c) for informadon nrv- uced in some fo= other than documentarv. and fo-r
1:K)(255V1:4335703 - 6 -
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l anv other tanm'ble items, that the Producing Paly affix in a prominent place on the exteriœ of the
2 container or containe'rs in which the information or item is stored the legend 'Confidential'' or
3 **llighly Confidential - Attomeys' Eyes Only.'* If only portions of the infonnation or item
4 warrant protction, the Producing Party, to the extent practicable. shall identify the protected
5 mrtionsv specifying whether they qualify as lronfidential'' or as ççllighly Confidential
6 Attomeys' Eyes Only.''
7 (d) for info=ation produced by former employees of a puy, the Receiving
8 Paly shall %at a11 such information as ''Confidential'' unless and until:
9 (i) the information has K-n or is obtained through other proper means;
10 (ii) the former employing Pa> agrees that the information is not
11 ''Confiaentialf';
12 (iii) the Rceiving Puy successfully challenges the ''Consdential''
13 desiration under Section 5; or
14 (iv) a court of competentjudsdiction avides that the information is not
15 ''Confidential.'
16 4.3 Computer Soume Code and Similar Electronic Media.
17 (a) As used hemin. Xomputer Source Code'' shall mean statements for the
18 progrnmming of comput= written in a high-level or usembly language that are readable by
19 humans but are not directly mndnble by a computer. Any person may smcially œsirate as
20 ''Highly Confidential - Attomeys' Eyes Only'' any Computer Soume Cfvle or other similar

21 extremely sensitive tœhnical matmials (whether in electronic or hnMeopy form) that it produces
22 in the course of discovery in This Litigation when such person has a gœd faith Ylief that such
23 material qualifies for sucll protetion under this Order and that access to such matehals would
24 allow replication of an otherwise confidential computer program. Except as othemise provided
25 herein. çtllighly Confidential - Attomeys' Eyes Only** desiradon made for tMs reason shall be
26 subjct to all of the sa- resictions as a1l other matehals so desirated with the following
27 addidonal mstrictions:
28 (i) If a > on is requested to produce electonic copies of material

IXXSSVI :4335703 - 7 -
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1 proNrly desirated as t'llighly Confidential - Attomeys' Eyes Only'' under Section 4.3(a). any
2 such producuon shall lx made on CD. The disclosing person shall pmvide to the receiving pmy

3 at least two (2) identical CD*s containing the mquested materials.
4 (ii) The Receiving Pady shall not make copies in any medinm of any
5 Rllighly Confiœntial - Attomeys' Eyes Only'' under Sœtion 4.3(a) except as follows:
6 (1) At any given time. the Rceiving Paly may copy each
7 produced copy of çsllighly Confidential - Attomeys' Eyes Only'* under Section 4.3(a) only into
8 the RAM of a single computer. Without limiting the generality of the foregoinp a pnrticular copy
9 may not lx copied into the RAM of one computer and then, while leaving that copy on the first
10 computer, subsequently copied into the RAM of another computer without prior written approval

l l from counsel for the disclosing mrson.
12 (2) Any computer into whose RAM material promrly
13 designated as ''Highly Contidential - Attomeys' Eyes Only** material is copied must l)e
14 disconnected from any and a11 networks befom the material is copied onto the computer and for
15 the dllmdon of the time the material remains on the computer. Only after 21 such material is
16 removed from RAM and that computer has been shut down may any network connœtion % made

17 or restomd.
18 (3) Any computer into whose RAM material pmmrly
19 designated as ttllighly Confièenual - Attomeys' Eyes Only'* is copied must remain in the dirKt
20 control only of those mrsons smcified in Secion 6.3 of this Orœr as properly having access to
21 çtHighly Confidential - Attomeys' Eyes Only'' material.
22 (4) Except for tmnsitory copies cxated in the RAM or other
23 intemal operating cimuitry of a computer. excerpts of matelial properly œsirated as e:Highly
24 Confidential - Attomeys' Eyes Only'' shall % copied onto paper or elctonic media only for the
25 purpose of creating submissions to the Court for pratentation to the Court at heengs or at trial.
26 and. once having %en made, a1l such excemts of such material shall be desirated Stllighly
27 ConNdential - Attomeys' Eyes Only'' in the name of the disclosing person.
28 4.4 Inadvertent Failuas to Desiaate. Notwithstanding Section 5.2 Ylow, if

(XX:55V1:43357(,.3 - 8 -
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1 timely corrected, an inadvenent failure to designate qualised infoMation or items as
2 *'Confidential'' or t'llighly Confidendal - Attomeys' Eyes œly'' dœs not, standing alone, waive
3 the Designating Pmy's right to secure protection under this Order for such material. If material
4 is appropriately de-qignated as 'Confidential'' or ttllighly Confidential - Attomeys' Eyes Only''
5 after the material was initially produced. the Rceiving Paxty. on timely notification of the
6 desiration. must make reaonable effo- to assure that the material is treated in accordnnce with

7 the provisions of this Order.
8 CHAIJ.ENGWG PROTEWF,D MATERIAL DESIGNATIONS
9 5.1 Timinz of ChallenEes. Unless a prompt challenge to a Desirating PMy's
10 Protected Material designation is necessary to avoid foreseeable subenntial unfaimess,
11 unnecessm economic burdens. or a later sirificant dismption or delay of the litigation, a Party
12 dœs not waive its righ: to challenge a PYtected Material designaEon by electing not to mount a
13 challenge pmmptly after the oliginal designation is disclosed.
14 5.2 Meet and Confer. A PGy that elects to initiate a challenge to a
15 Designaing Palty's Protœted Material designation must do so in go* faith and must begin the
16 process by confeng directly (in voice to voice dialogue; other formK of communicaqon are not
17 sufficient) with Outside Counsel for the Designating Party. ln confeMng, the challen#ng Paety
18 must explain the basis for its Mlief that the Pmtezte.d Material designation was not promr and
19 must give the Designadng Party an opmrtunity to review the desirated material. to reconsider
20 the circumstances. and. if no change in desiration is offered, to explain the basis foT the chosen
21 designation. A challenging Party may procrrzl to the next stage of the challenge process only if it
22 irst has engaged in this meet and confer pM ess and only after the Designating Party has been

23 given ten (10) calendnr days to resmnd to the challenging Pmy's objec*on.
24 5.3 Judicial Intervention. A Party that elects to address a challenge to a
25 confidentiality designauon after pnecipating in the mœt and confer required by Section 5.2 may
26 file and serve a motion that identifies the challenged material and sets forth in detail tlze basis for
27 the challenge or the designation. Absent goe cnlxne for extending the following dpndlines, a

28 Party's motion must l)e filed witYn fourteen (14) days of (a) the Designating Party's response to
1:04255V1:433570.3 w 9 -
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1 the challenge or. if no Rsponse. (b) the expiration of the ten (10) days given to the Designating
2 Party to responi Each such motion must % accompanied by a competent declotion that
3 affirms that the moving Paly has complied with the meet and confer mquimments imposed in
4 Section 5.2. The burdea of yrsuasion in any such prœeeding shall be on the Desirating Pmy.
5 Until the coun rules on the challenge, all pees shall continue to afford the material in question
6 the level of pmtection to which it is entitled under the Producing Party's desiration.
7 ACCESS TO AND USE OFPROTECTED MATERIAL
8 6.1 B-aic Principles. A Rceiving Paly may use Protected Matehal that is
9 disclosed or pxduced by another Party or by a non-party in direct connœtion with this ca or in
10 only for pmsecuting, defending, or attempting to settle nis Litigation. Pmtected Material may
1 1 be disclosed only to the categories of mrsons and tmder the conditions described in tMs Order.
12 When nis Litigation (including 21 apmals) has been te-inated, a Receiving Party must comply
13 with the provisions of Section 11 below. Protected Material must be stomd and maintained by a
14 Receiving Party at a lœation and in a Kcure mmmer that ensures that access is limited to the

15 persons authorized under this Order.
16 6.2 Disclosum of 'CCONFDENHAI-'* Information or Items. Unless otherwise
17 ordered by llle couh or permitted in writing by the Desi>ating PMy, a Receiving Party may
18 disclose any information or item desirated ''Confidential'' only to:
19 (a) the Receiving Party's Outside Counsel of record in tMs action and its
20 employees directly involved with This udgation;
21 (b) the ofscea, dimctoa, and employees (iàcluding In-llouse Counsell of the
22 Receiving Pmy to whom diwlosua is demons%bly necessary for This IAgation and who have

23 signed tlx i'Aveement to Be Bound by Protective Order'* Rhibit A);
24 (c) Exmrts (u defined in this OMer) of the Receiving PMy to whom
25 disclos= is demonstrably necessary for This Litigation and who have executed the ççAgreement

26 to Be Bound by ProtecEve Order'' (Exhibit A);
27 (d) the Courq its mrsonnel, and any other personls) designated by order of the
28 Court;

IMXSSN 1:433578.3 -. 10 -
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1 (e) court reporters, their staffs, and Professional Vendors;
2 (9 the author, =ipients, and mrxns with prior knowledge of the document
3 or the original source of the information, who have not veived such information in violadon of

4 this Order or any confidentiality a-ement; and
5 (g) any personts) jointly desirated by the pnrties who have execute the
6 *tAgreement to Be Bound by Protective Order'' (Exhibit A).
7 6.3 Disc-losure of GIUGHI.Y CO-NFDE - - AHORNEYS'. EYES
8 ONLY'' Information or Items. Unless othemise ordered by the coud or Nnnitted in whting by
9 the Designating Party, a Receiving Party may disclose any information or item designated
10 **llighly Confidential - Attomey's Eyes Only'' only to:
11 (a) Receiving Pmy's Outside Counsel of rœord in this action and its
12 employees;
13 (b) Experts to whom diKlos= is demonstrably necessary for This Litigation,
14 and who have signed the ''Agreement to Be Bound by Pmtective Order'' (Exhibit A);
15 (c) the Coul, its mrsonnel and any other personls) designated by order of the
16 Court;
17 (d) court reporters. their staffs, and Pmfeuional Vendors;
18 (e) any personts) jointly designae by the parties who have exœuted the
19 teAgreement to Be Bound by Pmtective Order'' (Exhibit A); and
20 (9 the author of the document oT the oliginal source of the information.
21 6.4 Disclos= of Ae-ment to Be Bound Bv Protective Order œxhibit A).
22 Counsel for the Party retaining the expert or consultant ('tRetaining Pmy'') shall provide a copy
23 of the executed Exhibit A to the Designating Pae.
24 6.5 UK of Confidential Matehal in Demsitions. Whenever ttconfidentiar or
25 Gilighly Confidential - Attomeys' Eyes Only*' material is to be discus-.a or disclosed in a
26 deposition; (a) any peaon who has produce or will peuce such material may Muire the
27 exclusion from the room of any yrson who is not entitled to receive such matetial under this
28 Order; and (b) any Pally who will disclose nmterial previously designated pursuant to Section 5,

DKSSV l :433570.3 - 1 l -
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l a%ve. shall fimt exclude from the room any person who is not enNtled to receive such material

2 under this Order.
3 7. PROTEWED MATEQIAI.SUBPOENAED OR ORDFZFD PRODU-CO-W

4 OTHER I.ITIGATION
5 If a Receiving Party is served with a subpœna or an order issued in other Iitigation that
6 would comml disclosure of any information or items de-qi>ated in nis Litigation as
7 Xontidential'' or ''llighly Confiœntial - Attomeys' Eyes Only,'' the Receiving PGy must so
8 notify the œsignating Party. in writing immediately and in no event more than thrœ (3) coul
9 days after mcmiving the submena or order. Such notitkation must include a copy of the sublena

10 or coun order.
11 ne Receiving Pmy also must immediatelyinform in wziting the party who caused the
12 subpœna or order te issue in the other litigation that some or a11 the material covemd by the

13 submena or order is the subjœt of this Order. ln addition. the Receiving Party must deliver a
14 copy of this Order promptly to the party in the other acNon that caused the subpœna or order to

15 issue.
16 The puœose of immsing these duties is to alert the intexsted puies to the existence of
17 this Order and to afford the Desirating Party in This Litigauon an oppoemity to try to protect
18 its confiœntiality interests in the court fmm which the subpxna or order issued. The
19 Designating Party shall bear the burdens and the exmnses of seeking pmtection in that court of its
20 confidenual matehal - and nothing in these provisions should be constn-d as authorizing or
21 encourasng a Receiving Party in nis Litigation to diso%y a lawful direcdve from another couh.
22 8. IJNAUFHORJN  DISCLO-SURE OF P-ROTEGBD MA- TERIAL
23 lf a Receiving Party leas that by inadvelence or otherwise. it has disclosed Protected
24 Material to any person or in any cimumstance not authoHzed under this Order. the Receiving
25 Pmy must immediately (a) notify in writing the Designating PMy of the unauthorized
26 disclosu=. (b) Rlm- its best efforts to retrieve all copies of the Mtected Material. (c) inform the
27 Nrson or Nzsons to whom unauthorized disclomzre-q were made of all tl:e terms of this Ordor, and

28 (d) request such person or persons to execute the 'tAcknowledment and Apeement to Be
1N:K3s41:433579.3 - 12 -
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l IT Is SO S'IVULATO , M OUGH COUNSEL 0F RECORD.
2 DAw.D: DecemberV , 2*5 ORRICK.HERRmGTON & SWCLIFFE, LLP
3
4 'q 'lBy:
5 te M. . Cœmr

Attomeys for P aintiff Facebxk, Inc.6
7 DATED: Decemer- , 2*5 FINNEGAN. IWNDERSON, FARABOW.
8 GARREW & DIJNNER,IJ.P
9
10 By: 

- -
Scctt R. Moskol l

Attomeys for Defendants Connectu I.1R, Cameron
12 Winklevoss, Tyler Winklevoss, Howard

Winklevoss, Divya Narendra
l 3
14
15

PURSUANT TO SD ULATION, IT IS SO ORDERED.16
'JA: 1 3 *17 xs p. ma

DATED: -18 . . .Hon. .
19 'ltldze Of the Sumrior Court

20
21
22
23
24
25
26
27

28
GXSSV ! :43357:.3 - 1 5 -
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l rr Is so S'TœIJLAWD,'nIROUGHCOUNSG-OFRFTCOO .

2 DATF,D:D=m%rX,2*5 ORRICK.HRRQWGDN &SWCI.IFVR LLP
a
4 .1BF
5 œM. C-

Attomeys forp ainuffrace- k.lnc.6
? oAa : Iw-m-r *.2*5 FlNNsoAN,xownERsox.FARABow.' GARkv aouNNsR.IJ.p8
9
10 s :y

scott R. Mosko11
Momeys fœDefendats Connctu IJr, Cnm-n

12 WinklevosspTylerWinklev-, Howe
Winklevoss. Divya NamnA

13
14
15

PURSUW TO STDUIM ON.ITIS SO ORDHM .
16
17

DAN : -18 Hon. Willia tHfving
19 Tlldze Of tbe Sue œ CoM
20
21
22
23
24
25
2:
2,7
28
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EXHIBIT

A



l EXHIBIT A
2 AGREEMENT TO BE BOUND BY PROTE ORDER
3 1, . , declare under Nnalty of perjury the following.
4* I have read in its entixty and understand the Stipulated Pmtective Order that was issued
5 by the Suarior Couh of the State of Califomiw Santa Clam County on , 2*-
6 in Case No. 1:05-CV-047381 currently mnding in Superior Court of the State of Califomia
7 between Facebœk, Inc. and Connctu I-T r, Cameron Winklevoss, Tyler Wiœevoss, Howard
8 Winklevoss, and Divya Narendra.
9 I have been proviap,l with, cafully mad, and understand the Stipulated Protective Order.
10 I will comply with and to lx Mund by all the te=s of this Stipulated Protœtive Order. I
l 1 understand and acknowledge that failtlre to so comply could expose me to sanctions and
12 punishment in the nat= of contempt. 1 solemnly promise that I will not disclose in any manner
13 any confidential information or items that is subject to this Stipulated Protecive Order prepne
14 or disclo-.a to me. including and abstracts. extracts. excepts, and summaries thereof, to any
15 Nrson or entity except in strict compliance with the provisions of this Order and will Rturn said
16 confidential information or items in my possession to counsel for the party by whom I am

17 designated. employed. or Otained.
18 1 hemby submit to thejurisdiction of the Superior Court of State of Califomiav Santa Clara
19 County for the purmse of enforcing the terms of this Stipulated Protective Order. even if such
20 enforcement pveedings œctlr after terminauon of this actjon.
21 I hereby apmint (print or type full name) of
22 (print or type full ad*ss and
23 telephone ntlmer) As my Califomia agent for service of process in connecdon with this action or
24 any pmr-zings mlated to enfomement of this Stipulated Protective Order.
25 My address is . I am a citizen of the

26 United States.
27 My present employer is - .

28 My present occupation or job description is - - .
1::x3:v1:433570.3 - 16 -
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l Date: -
2 City and State where swom and signed: - -

3
Printed name:4

5 Signature:
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

12G:ssv1:433570.3 - 17 -
STIPULATED PROTECHVE ORDER





EXH IBIT B



Case 5:07-cv-01389-JW Document 473 Filed 07/02/2008 Page 1 of 10

1
2
3
4
5
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE NORTM RN DISTRICT OF CALIFORMA
9 SAN JOSE DIWSION
10 ne Facebook, Inc.. et al., NO. C 07-01389 JW
1 1 Plaintiffs, ORDER GRANTGG NON-PARW  CNET'S

MOTION TO INTERVENE FOR THE
12 LIMITED PURPOSE OF MOO G TO

Colmectus Inc., et a1., UNSEAL COURT RECORDS; SEW GG
13 COO ITIONS m 'l'H RESPECT TO

Defene ts. ACCESS TO MATEQIAI,S PREWOUSLY
14 FILED IN THIS CASE
1 5 /
16 1. INTRODUCTION
17 The parties to this lawsuit reached a conldential settlement through private mediation.
18 However, a dispute developed in the execution of the settlement. One of the parties fled what was
19 entitled a çfonfdential Motion to Enforce Settlement Aveement'' and requested that the Court
20 hear portions of that motion in a closed courtroom. At the hesring, members of the press were

21 present and voiced objections to the proceedings being conducted in a closed coueoom. The Court
22 proceeded to close the cou>oom but hwited the press to make formal motions w1t.1: respect to their

23 objection.
24 Presently before the Court is CNET Networks, Inc.'s CCNET'*) Motion for Leave to
25 Intervene and to Unseal Henring TmnKcript and Other Documents. (hereoer, ttMotiom'' Docket
26 Item No. 467.) ne Court conducted a hearing on July 2, 2008. Based on the papers submitted to
27 date and oral arguments of the parties and CNET, t:e Court GRANTS CNET'S motion to intervene
28

:: .
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l and orders that a redacted tmnscript of the proceedings be tiled for public access. ne Court also
2 sets conditions with respect to access to other materials previously filed tmder seal in this case.
3 II. BACKGROUND
4 A full factual backvound leading to the resolution of this case may be fotmd in the Court's
5 Jtme 25, 2008 Order. (Docket ltem No. 461 .) The Court briefly reviews facts relevant to this
6 motion.

7 Plaintiffs in this Iawsuit are ne Facebook Inc. and Mark Zuckerberg (collectively,
8 <çFacebook''). Plaintiffs bring this action against Cormectu, Inc., Pacisc Noewest Software, lnc.,
9 Winston Williams, and Wayne Chang (collectively, erefendants'') alleging, inter alia,
10 misappropriation of kade secrets, unfair competition, and violations of l 8 U.S.C. j 1030, et seq. In
11 essence, Facebook alleges that Connectu gained unauthorized access to Facebook's servers and
12 website and took informstion for its own unlawful use.
13 ne parties are engaged in at least two other lawsuits over these matters; in those cases,
14 Connectu is the Plaintiffand Facebook is the Defendantl In the course of this lawsuit, the pnrties
15 engaged in private mediation. On February 22, 2008, as the result of the mediation, the parties
16 sired a written G'rerm Sheet & Settlement Aveement'' (the %Wgreemenf '). ln the Aveement the
17 parties apeed to resolve all of their disputes and to dismiss the pending lawsuits. The parties aveed
18 that they çtmay execute more formal documen? but these termK are binding-'' ne parties also
19 stipulated that the fedeml court in San Jose, Califomia has jurisdiction to enforce the Agreement.
20 ARer signing the Aveement, the parties attempted to dra* formal documents but failed to reach a
21 consensus on certain termK.
22 Based on a belief that a court order was necessary to enforce the Aveement, Facebook
23 moved the Court to enforce settlement and liled its motion tmder seal. (Docket ltem No. 329, llled
24 tmder seal.) On June 23, 2008, the Court conducted a henn'ng on Facebook's motion to enforce
25
26 i The other actions are Cormèctu. LLC v. Zuckerberg. Appeal No. 07-1796 (1st Cir.) and
27 Connectu. Inc. v. ne Facebook Inc.. Case No. C 07-10593-DPW (D. Mass-).
28
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l settlement. On Jtme 18, 2008, prior to the hearing, the Court conducted a telephonic conference
2 with the parties to discuss how it should handle the conidential information contained in the pnrfies'
3 motion papers. (See Docket Item No. 437.) As the parties requested in the telephonic conference,
4 and on the record at the hearing, the Court closed its doors to the public in an effort to have a
5 ççglnk'' discussion regarding Plaintiffs' motion. (Tr. at 6.) Relying on the Court's intention to seal
6 the transcript of the hesring, the parties disclosed conlidential information that they otherwise might
7 not have disclosed had the hearing been public. (Id.) In the course of litigationa a mlmber of other
8 documents were also liled tmder seal.
9 As recited above, the Court closed the cou>oom dun'ng the hemring on Facebook's motion
10 to enforce the Agreement. CNET moves the Court to allow it to intervene in the action for the
l l Iimited purpose of making a motion and moves tlle Court to tmseal certain court records in this case.
12 111. DISCUSSION
13 It is well established that the media have a right to appear in cues of public concem for the
14 purpose of challenging requests or orders to seal records. See. e.g.. San Jose Mercury News Inc. v.
15 U.S. Dist Ct.. l87 F.3d 1096, l 101 (91 Cir. 1999). ne pnrties do not oppose CNET'S
16 interventiomz Accordingly, the Court GRANTS CNET'S motion to intervene for the limited purpose
17 of moving to unseal court records. The Court proceeds to consider whether certain Court records
18 should be unKealed.
19 *en access to the courts is an impo-nt aspect of the United States legal system. Phoenix
20 Newsoapers Inc. v. U.S. Dist. Court l56 F.3d 940, 946 (9th Cir. 1998). In tlze spirit of open access,
21 tithe courts of this couno recognize a general right to inspect and copy public records and
22 docllments, includingjudicial doolments and records.'' Nixon v. Warner Commc'ns. Inc.. 435 U.S.
23 589, 597 (1978). 'fhere is a seong premzmption in favor of access unless a psrticular court record is
24
25
26 2 (Plaintiffs' Psrtial Opposition to CNET'S Motion for Lsave to Intervene at l , Docket ltem
No. 470.) Comlectu has electçd to not lile any opposition as invlted by the Court's briefmg

27 schedule on CNET'S moion. (See Docket Item No. 462.)
28
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l one traditionally kept secret. Kamakana v. Citv of Honolulu, 447 F.3d 1 172, l 178 (9th Cir. 2006);
2 Foltz v. State Farm Mutual Auto. lns. Co., 331 F.3d 1 122, 1 135 (9th Cir. 2003).
3 lf a court record is not one that has tmditionally been kept secret, one of two standards is
4 used to determine whether the presumption of public access may be overcome. Only a

5 Etparticularized showing'' tmder the ltgood cause'' stnndard of Federal Rule of Civil Procedure 26(c)
6 is required to preserve the secrecy of sealed material related to a non-dispositive motion.
7 Kamakanw 447 F.3d at l 180; Foltz, 331 F.3d at l 138. However, to retain any protected status for
8 documents related to a dispositive motiow the proponent of the motion to seal must meet the
9 Rcommlling reasons'' standard. Kamakana, 447 F.3d at l 177; Foltz, 331 F.3d at 1 135. Similar to
10 the compelling reasons standard, a decision to close the court and to conduct a hearing tmder seal
1 l requires a showing that a compelling interest would be hsrmed and that no altematives to closure
12 would adequately protect that interest. See Phoenix. 156 F.3d at 946. ne tçgood cause'' and
13 Qompelling reasons'' standxrds should not be connated; a ttgood cause'' showing will not, without
14 more, satisfy the Rcompelling reasons'' test. Kamakana. 447 F.3d at 1 l 80; Foltz, 331 F.3d at 1 135-
15 36.
16 CNET requests that the Court remove the seal on several types of records in this case. ne
17 Court considers each category in tllrn.
18 A. Settlement Terms and Mediation. N eeo-tiations
19 Courts have traditionally tsgranted protectivç orders to protect confidential settlement
20 agreements.'' Phillips ex rel. Estates of Bvrd v. Gen. Motors Com., 307 F.3d 1206, 1212 (9th Cir.
21 2002) (citing Hasbrouck v. BrmkAmerica Housing Serv., l 87 F.R.D. 453, 455 (N.D.N.Y. 1999);
22 Kalinauskas v. Wong, l51 F.R.D. 363, 365-67 (D. Nev. 1993:. For instance, the ADR Local Rules
23 of the Northern District of Californià explicitly provide:
24 (Tlhis cotut . . . all collnKel and parties, and any other persons attending the mediation shallkeat as ttconfidential information'' the contents of the written Mediation Statements,
25 anything that happened or was saids any position tnken, and any view of the merits of the

case formed by any participant in connection with any mediation. çropjidential26 information'' shall not be: (l) disclosed to anyone not involved in the lltlgation; (2) disclosed
27
28 4
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l to the assiRedjudge; or (3) used for any purpose, including impeachment, in any pending orfuture proceeding in this court.
2 -
ADR L.R. 6-1 1(a). Other ckcuits have also spoken to tlze necessity for secrecy in settlement terms

3
alzd negotiations:

4
(T)he presumption of public access to settlement conferences, settlement proposals, and5 settlement coeerence statements is very low or nonexistent tmder either constitutional or
common 1aw peciples. Weighed against this presumption is the skong public policy which

6 encotrges the settlement of cases through a negotiated compromise. . . . ln a perfect world?
the public would be kept abreast of all developmentq ixl the settlement discussions of lawsults

7 of public interest. In our world, such disclosure would . . . result in no settlement discussions
and no settlements.

8
United States v. Glens Falls Newsmpers. Inc.. 160 F.3d 853, 855-56 (2nd Cir. 1998). For this9
reason alone, allowing a consdential settlement to remain privileged çlserves a sumciently important

l 0
public interest'' Goodvear Tire & Rubber Co. v. Chiles Power Supplv. Inc.. 332 F.3d 976, 980 (6thl l
Cir. 2003).12

Aside from the fact that confidentiality fosters settlement it also mày be the cmse that what is
13
stated for purposes of settlement is pumng or posturing. Glens Falls. 160 F.3d at 858. ttsettlement

14
positions are oRen exkeme and should they be made public a litigant would reasonably fear being

l 5
judged in the court of public opinion based upon what are nothing more th= bargaining positions.l 6
These concernq would hardly encourage negotiations.'' Ld=17

In this case, in formalizing their Agreement the parties cxplicitly added a consdentiality
18
clause to protect their interests: UAII terms of apeement are covdential . . .'' (Apeement !r 3.)l 9
Since the ADR Local Rules provide for consdentiality of mediation and settlement negotiations, and

20 .
other circuits have recorized the importance of preventlg disclosure of lese types of aveemenl,

2 1
the Court finds that the termq of the pMies' settlement and the related negotiations at their

22
mediation fall witàitl the categoa of information çYaditionally kept secret,'' and are not subject to23
public disclosure.3

24
25
26 3 nis includes the redacted portions of records which have been publically disclosc such
27 as the redacted u'Term Sheet & Settlement Amemenf ' in the Court's Jtme 25, 2008 Order.
28 5
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1 Accordingly, the Court refers CNET'S motion to unseal particular records which relate to the
2 parties' settlement tenns or negotiations to the assi>ed Magis%te Judge Maria-Elena Jsmes, for a
3 determination consistent with this Order.
4 B. Court Reeords Related to Non-Dispositive Motitms
5 Grood cause'' is the showing a party must make whea seeking to prevent disclosttre of
6 docnments filed with a non-dispositive motion. Pintos v. Pacisc Creditors Ass'n., 504 F.3d 792,
7 801 (9th Cir. 2007) (citing Phillips, 307 F.3d at 1206). nis is because courts recooze tbat non-
8 dispositive motions are ohen çNmrelated, or only fnngentially related'' to the underlying cause of
9 action, and therefore, the public's interest in accessing dispositive materials does not apply wi1
10 equal force to non-dispositive materials. IZ at 802 (citing Kamakanm 447 F.3d at l 179). ççApplying
1 1 the çcompelling interest' standxrd under these circumstlmccs would needlessly çtmdermine a district
12 court's power to f%hion effective protectivc orders.''' JZ (citing Foltz- 331 F.3d at 1 135).
l 3 In this case, all the sealed documents relating to non-dispositive motions were sealed
14 pllmlunt to a protective order entered by tàe Court. Under Phillips. a motion by a party to seal a
15 document pumuant to a valid protective order satisfies the ççgood cause'' stnndard. Phillips. 307 F.3d
16 at 1213 (noting that çtwhen a court gmnts a protective order for information pmduced dlm'ng
17 discovery, it already has determined that tgood cause' exists to protect this information from being
1 8 disclosed to the public''). ne CoM finds that sealed documents relating to non-dispositive motions
19 are not subject to public disclosure if ççgood cause'' to have sealed them was, or subsequently is,
20 established.
2 1 Accordingly, the Court refers CNET'S motion to unseal parficular records relating to non-
22 dispositive motions to the assired Magistrate Judge Maria-Elena Jnmes, for a detennination
23 consistent with this Order.
24 C. Sealed Materials Attached to Dispositive Motions
25 To satisfy the ucompelling reasons'' stnndnrd required for keeping docAlments %sociated wi1
26 dispositive motions tmder seal, a party seeking to maintain the seal must neiculate compeiling
27
28 6
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l reasons supported by specific factual llndings that outweigh the public policy favoling disclosure.
2 Kamakanw 447 F.3d at 1 178-79; San Jose Mercury News. l87 F.3d at l 102-03. Generally,
3 'çcompelling reasons'' sumcient to outweil the public's interest in disclosure andjustify sealing
4 court records exist when the court files might become a vehicle for improper pumoses, such as the
5 use of records to gratify private spite, promote public scandal, circulate libelous statement or release
6 tade secrets. Kamakana. 447 F.3d at 1 179; Nixom 435 U.S. at 598. ne mere fact that the
7 production of records may lead to a litigOt's embarr%sment incrimination, or exposure to further
8 litigation will not, without more, compel the court to seal its records. Ksmsknnm 447 F.3d at 1 179;
9 Foltz. 331 F.3d at l 136. tqhe judge need not document compelling reasons to tmseal; mther, tlze
10 proponent of sealing bears tlm burden wi1 respect to sealing. A failure to meet that burden mesnq
l 1 that the default posture of public access prevails.'' Kamakanm 447 F.3d at 1 182.
12 In this case, thi only dispositive motion that was resolved by the Court was Facebook's
13 confdential motion to enforce the settlement By theiT very natme, al1 dœuments attached to tbe
14 pe es' papers addressing this motion concemed the tennR of the settlement and tlle negotiations
15 preceding it. Since, as noted above, these records are of the kind *%aditionally kept secret,'' the
16 Court need not reach the issue of whether there are commlling reasons for keeping them from being
17 publically disclosed. To the extent that CNET contends there were otàer dismsitive motions sled
18 w1t11 the Co<  CNET may make a speciik request that dotmments associated with such motions be
19 unsealed/ nis will provide parties the oppo-nity to make a showing of compelling reasons to
20 keep those documents sealed-
21 Accordingly, the Court refers CNET'S motion to lmKeal particular records relating to
22 disposiuve motions to the mssi>ed Magis%te Judge Mada-Elena James, for a determination
2j consistent with this Order.
24
25 4 ne Court does not regard Facebook's Motion for Partial S'lmmary Judgment as
26 dispositive because the Court never addressed the motion on the merits. Rather, aAer grantingFacebook's coMdential motions the Court fotmd the motion for partial mlmmaryjudment moot and27 ordered the Clerk of Couh to termzate it 9om the Court's docket. tsee Docket Item No. 466.)
28
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1 D. Hearine Transeript
2 While a court has the right to temporarily seal access to court records pending a hearing, the
3 hearing may be closed to the public and the transcript sealed only when: çt(1) closure serves a
4 compeiling interest; (2) there is a substantiai probability thata in the absence of closure, this
5 compelling interest would be hsrmed; and (3) there are no altemstives to closure that would
6 adequately protect tlle compelllg interest'' Phoenix, l56 F.3d at 949-50. In other words, the
7 public's right to access a hearing is ovemome only by a fnding Qhat closure is essential to presmve
8 higher values and is narrowly tailored to serve that interest'' Press-Enterprise Co. v. Superior Court.
9 478 U.S. 1, 8 (1986). Ordinarily, transcripts of properly closed proceedings should be released
10 when the danger of prejudice has passed, i.e., when the competing interests precipitaeg henring
l 1 closure are no longer viable. United States v. Brooklier, 685 F.2d 1 162, 1172 (9th Cir. 1982);
12 Phoenix, 156 F.3d at 947-48.5

13 ln this case, the pxrties do not object to the lmnKcript of the Court's June 23, 2008 hearing
14 being disclosed to the public as long as the certain statementq that were made at the hearing are
15 redacted. These statements specifcally relate to the terms of the parties' contldential settlement

16 agreement the vast msjority of which have already been discloseds and sàtements made or allegedly
17 made in the mediation between the pnrties which resulted in the settlement. Since the proposed
18 redacted statements are, once again, the type which are l:traditionally kept secret'' the parties have a
19 commlling interest in keeping them 9om being disclosed. This interest would be hnrmed if the
20 statements were disclosed, because such disclosure would hsrm the geneml peace reached by the
21 parties.
22 Siriticantly, beyond agreeing that their settlement would be etcoMdential,'' the parties
23 expressly carved out a provision where neiler side would be permitted to Hdispsmgel) any other
24 parties and no party will comment further publicly related to facts underlying or related to this
25
26 5 However, circumstnnces exist where Nqmanent sealing Ls justifeda such as the sealing ofportions of henrings related to grandjury proceedmgs where those proceedings are sealed by law.27 .1I. (citing United States v. Sie=. 748 F.2d 1518 (1 11 Cir. 1986)).
28 8
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1 dispute.'' (Aveement ! 3.) ln light of this provision of the Agreement the Court snds it
2 appropriate to redact those portions of fmnscript which would invite public scmtiny regarding the
3 parties' motivation to settle or their characterization of the settlement process beyond what is
4 reflected in the Court's Jtme 25, 2008 Order.
5 Accordingly, as an altemative narrowly tailored to best serve the interesl of the parties and
6 the public, the Court conditionally grants CNET'S motion to lmqeal the transcript of the June 23,
7 2008 hearing. ne knnKcript of the June 23, 2008 hearing, as redacted by the Court, shall be tiled in
8 accordance with General Order No. 59 of the Court.
9 IV. CONCLUSION
10 'I'he Court GRANTS CNET'S Motion for Leave to Intervene for the limited purpose of
l 1 moving to tmseal the court records. ne Court orders the Court Reporter to file the redacted
12 transcript of the June 23, 2008 hearing in accordance with Geneml Order No. 59 of the Court.
13 Nothing in this Order prohibitq the Court Reporter âom charging members of the public for copies
14 of the liled redacted tmnscript.
15 ne Court refers all matters pertaining to access to any other doclzments or pleadings liled
16 under seal, including the Conlidential Motion to Enforce Settlement and responsive papers, to '
l 7 Magis%te Judge Maria-Elena James. Judge James will determine the timing of the hesring of any
l 8 motion wi* respect to access to those documents or pleadings.
19
20 Dated: July 2, 2008

J WAM
21 Uni Slztes Disûict Judge
22
23
24
25
26
27
28 9
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l TIIIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN BELWERED TO:
2
3
4
5
6
7
8

Chester Wren-Ming Day cday@onick.com
D. Michael Underhill Munderhill@BsRlalhcom
David A. Baaett dbarrett@bsilp.comEvan A. Parke eparke@bstllp.com
George Hopkins Guy hopguy@oeck.com
1. Neel Chatterjee nchatterjee@orrickcom
Jonathan M. Shawjshaw@bsfllpacomKalama M. Lui-Kwan klui-kwu@fenwick.com
Monte M.F. Cooper mcooper@orrick.comRachel E. Matteoœoellm mchel.matteo-boehm@hro.com
Scott Richard Mosko scottmosko@fmnegan.com
Sean Alan Lincoln slincoln@œrick.comSteven Christopher Holtzman sholtzmanfi:bsfllp.com
Theresa Ann Sutton tsutton@oMck.comTyler Alexander Baker nakeefenwick.com
Valerie Margo Wa>er valerie.wa>er@dechertcom
Yvonne Penas Greer ygreer@orrick.comRachel E. Matteo-Boehm, mchel.matteo-boehm@hro.com
Roger Rex Myers, rogenmyers@hro.com

Dated: July 2, 2008 Rkhard m m ekinw Clerk

By: /s/ .IW ChamblrsElizabeth Garela
Courtroom Deputy

21
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23
24
25
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