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California state prisoner Nicholas B. Garcia appeals from the district court’s

judgment dismissing his 28 U.S.C. § 2254 habeas petition as untimely.  We have
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 After this court’s decision in Hayward v. Marshall, 603 F.3d 546 (9th Cir.1

2010) (en banc), Garcia moved the court for issuance of a certificate of

appealability on the issue of whether the district court properly dismissed his

habeas petition as untimely.  We grant Garcia’s motion and certify this issue for

appeal.  We also certify for appeal the issue of whether the district court abused its

discretion by declining to hold an evidentiary hearing regarding Garcia’s

entitlement to equitable tolling.
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jurisdiction under 28 U.S.C. § 2253,  and we affirm.   1

 Garcia contends that he is entitled to equitable or statutory tolling because

prison officials withheld his legal documents from him.  Even assuming this

alleged deprivation was an “extraordinary circumstance,” Garcia is not entitled to

equitable tolling because he failed to demonstrate that this circumstance caused the

untimely filing of his petition.  See Bryant v. Schriro, 499 F.3d 1056, 1061 (9th

Cir. 2007).  Lack of causation also defeats his entitlement to statutory tolling.  Id.

at 1060. 

Because the facts alleged by Garcia do not warrant equitable tolling, the

district court also did not abuse its discretion in denying Garcia an evidentiary

hearing.  See Tapia v. Roe, 189 F.3d 1052, 1058 (9th Cir. 1999).

Garcia’s motion for change of venue upon remand is denied as moot.

AFFIRMED.


