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Dear Ms. Dwyer:

We reptesent the Appellants, MDY lndustdes, LLC and Michael Donnelly r<MDY''), in the
above-referenced matter, which was argued before the Nitlth Circuit onlune 7, 2010. Under
F.R.A.P. 28û'), l am responding to Appellee Blizzard Entettainment's r%lizzard''l lettet to this court
dated October 6, 2010 tegarding a reissue of a Fifth Circuit opinion itl the case of MGE UPS
Systems, Inc. v. GE Consumer and Industriallkc. et aL, 612 F.3d 760 (5th Cir. 2010). The reissued case
number is No. 08-10521, F.3d , 2010 WL 3769210 (5th Gir. september 29, 2010) ('TMGE
1177).

Blizzard argued ita its October 6 letter that the reissued opirlion no longet supports MDYRS
atgument that reqllires ffplaintiffs to ptove that a technological measure not only prevents access to,
but also copying of a protected work'' under 17 U.S.C. j 1201(a)(2). Blizzard misconstrttes MDY'S
argument. MDY argued in its July 22, 2010 letter that the MGE case supported MDY'S posidon
that the DMCA does not apply where the protection measure - as ita the case of Blizzard's Warden
program - does not prevent copying of softwate for access has alteady been ptovided.

As the reissued case clearly states, <<g.Esjecause j 1201(a)(1) is targeted at citcumventbn, it
does not apply to the use of copyrighted works qper the technological measttre has been
circumvented.'' MGE II, at 5 (emphasis theirs) (cititag Universal Ci# tJ'/z/zb.f, Inc. v. Cbr/l, 273 F.3d
429, 443 (2d Cit. 2001). The MGE 11 opinion still supports MDY'S argument that since Blizzard
gives a passwotd to every one of its customers that provides unfetteted access to all of Blizzaêd's
copyrighted software, j 1201(a)(2) cannot apply. Because Blizzard provides access to its World of
Warcraft software to its customeês with a passwotd, any use of the software after Blizzard's
customers have access to the software could not fall under j 1201(a)(2). While MDY acltnowledges
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that it may avoid detecdon of Warden, it only does so aftet Blizzard has granted full access to the
software from its password. Thus, MGE 11 still supports tlais position.

Regardless of the MGE 11 decision, MDY'S arguments regarcling 17 U.S.C. j 1201(a)(2) ate
still 6t.mly suppotted by both the Iuexmark fr/'/ Inc. v. u$-/02 Control Systems and Chamberlain Grouy Inc.
p. ufâ-z//kâ Techs, Inc. cases. MDY maintains that if the Ninth Circuit rejects the tnzlings in these cases
and mles itl Blizzard's favor, it will create a split within the circuit courts on the DMCA issue.

Sincerely,

VENABLE, CAMPILLO, LOGAN & MEANEY, P.C.

Lance C. Venable
For the Fit'm

LCV/toc
cc: Cluisdan Genetski, Esq. - Counsel fot Appellees by email


