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No. 09-35153 

_____________________ 

In the United States Court of Appeals for the Ninth Circuit 
_____________________ 

POWELL’S BOOKS, INC., et al., 
Plaintiffs-Appellants, 

v. 
JOHN KROGER, et al., 

Defendants-Appellees. 

____________________ 

On Appeal from the United States District Court for the District of Oregon 
(Hon. Michael W. Mosman) 
Case No. CV-0-8501-MO 

__________________________________________________________________ 

PLAINTIFFS’ APPLICATION FOR ATTORNEYS’ FEES AND EXPENSES 
____________________________________________________________ 

 Plaintiffs Powell’s Books, Inc.; Old Multnomah Book Store, Ltd.; Dark 

Horse Comics, Inc.; Colette’s: Good Food + Hungry Minds, LLC; Bluejay, Inc.; 

St. John’s Booksellers, LLC; American Booksellers Foundation for Free 

Expression (“ABFFE”); Association of American Publishers, Inc. (“AAP”); 

Freedom to Read Foundation, Inc. (“FTRF”); Comic Book Legal Defense Fund 

(“CBLDF”) (collectively the “Bookseller/Media Plaintiffs”) through their attorneys 

SNR Denton US LLP (known as Sonnenschein Nath & Rosenthal LLP when this 

case commenced), pursuant to Fed. R. Civ. P. 54(d)(2) and 42 U.S.C. § 1988 move 

for an award of attorneys’ fees and expenses incurred through all levels of this 
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litigation, as detailed extensively below. In support of this motion, plaintiffs rely 

upon this application together with the attached declarations of Michael A. 

Bamberger, Rachel G. Balaban, Richard Zuckerman,  Jonathan Bloom and Stephen 

E. Jenkins. 

 Despite a vigorous and persistent defense by the Office of the Attorney 

General of Oregon, this Court’s Opinion of September 20, 2010, reversing the 

district court’s Opinion and Order of December 12, 2008, found in favor of the 

plaintiffs in this action under 42 U.S.C. § 1983, gave plaintiffs total relief, and 

declared the challenged Oregon statutes unconstitutional. Accordingly, 

Bookseller/Media Plaintiffs hereby make this application for attorneys’ fees and 

expenses.  

 The fee application is timely. Ninth Circuit Rule 39-1.6 states, in relevant 

part, that “the request for attorney fees shall be filed no later than 14 days after the 

court’s disposition of the petition for rehearing.” Defendants’ petition for rehearing 

en banc was denied by this Court on December 14, 2010. The last day for this fee 

application is thus December 28, 2010.  

 In order to recover attorneys’ fees pursuant to § 1988 a plaintiff must be a 

“prevailing party.” This requirement is clearly met by the Ninth Circuit’s 

September 20, 2010 Opinion declaring the challenged Oregon statutes 

unconstitutional. Mendez v. County of San Bernadino, 540 F.3d 1109, 1125 (9th 

Cir. 2008) (quoting Hensley v. Eckerhart, 461 U.S. 424, 429 (1983)). The 
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remaining issue to be addressed is the reasonableness of the fee. Morales v. City of 

San Rafael, 96 F.3d 359, 363 (9th Cir. 1996). 

 The starting point for any reasonableness determination under § 1988 is the 

“lodestar” method. Id. The lodestar method is computed by multiplying hours 

reasonably expended by the lawyer’s market rate. McGrath v. County of Nevada, 

67. F.3d 248, 252 (9th Cir. 1995). While the fee may be further adjusted based 

upon the twelve-factor test, counsel in this case has decided to minimize 

controversy by requesting the basic lodestar amount. Johnson v. Georgia Highway 

Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974) (establishing the twelve 

factors); Cunningham v. County of Los Angeles, 879 F.2d 481, 487 (9th Cir. 1988). 

To the extent that defendants challenge the basic lodestar calculations, however, 

factors established by Johnson, such as the results obtained, the complexity of the 

case, the special skills of counsel, and the success realized provide strong 

additional justification and, indeed could warrant a substantial upward adjustment. 

 Although the relevant community for determining a reasonable hourly rate is 

usually the forum where the district court is located, “rates outside the forum may 

be used if local counsel was unavailable, either because they are unwilling or 

unable to perform because they lack the degree of experience, expertise or 

specialization required to handle properly the case.” Camacho v. Bridgeport 

Financial, Inc., 523 F.3d 973, 979 (9th Cir. 2008) (quoting Barjon v. Dalton, 132 

F.3d 496, 500 (9th Cir. 1997)).  
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 Under this test, Michael A. Bamberger clearly meets the standard and his 

higher requested rate should be used.  Mr. Bamberger is one of the leading First 

Amendment attorneys in the nation.  Even more relevant to this case, he is the 

nation’s leading expert on laws, such as those in this case, regarding restrictions on 

juvenile access to sexually frank material (“harmful to minors” laws).  For over 30 

years, Mr. Bamberger has litigated such laws and related issues in the U.S. 

Supreme Court, seven of the Courts of Appeal, thirteen district courts and seven 

state supreme courts, often representing the institutional Bookseller/Media 

Plaintiffs. (See Exhibit E).  There simply is no one in Oregon with such a depth of 

experience and knowledge on the federal constitutional issues in this case.   

 The $690 rate that is being requested is below the range of $775 to $815 

billed to Mr. Bamberger’s other clients during the relevant time period. A rate of 

$600 per hour for Mr. Bamberger has been approved by both the District of South 

Carolina (for services rendered eight years ago in 2002) and the Southern District 

of Indiana (for services rendered in 2008).  See Orders annexed hereto as Exhibit 

F.1, 2 

                                                      
1 In support of this application, Mr. Bamberger has submitted a declaration which 
is attached hereto as Exhibit D. For further evidence of the reasonableness of Mr. 
Bamberger’s requested rate, please see Exhibit G, Declaration of Jonathan Bloom 
in support of Mr. Bamberger’s requested rate. 
2 Applying the Oregon State Bar 2007 Economic Survey (“Bar Survey”), using the 
95th percentile to persons who have practiced over thirty years, the applicable 
hourly rate would be $461. 
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 Rachel Balaban (currently a litigation partner at Scarola Ellis LLP) was a 

partner at Sonnenschein Nath & Rosenthal LLP during this litigation. Due to her 

vast experience in First Amendment law -- outlined more fully in Ms. Balaban’s 

declaration, Exhibit J -- plaintiff is requesting fees for her services at the hourly 

rate of $500. Applying the Bar Survey using the 95th percentile to persons who 

have practiced in the range of seven to nine years, the applicable rate would be 

$360. Ms. Balaban’s legal services were valued at $465 per hour by the United 

States District Court for the Southern District of Indiana in 2008. (See Exhibit F). 

Ms. Balaban played an integral role in plaintiffs’ ultimate legal victory as she 

brought extensive experience to the table, having represented various media 

entities in First Amendment litigation. 

 Ms. Balaban worked closely with M. Bamberger on First Amendment 

litigation from 2004 until 2008. This application and Mr. Bamberger’s declaration 

provide substantial evidence that he is one of the leading First Amendment lawyers 

in the nation. Due to his expertise, plaintiffs’ counsel was able to handle this 

complex case in an efficient manner, drawing on experience and knowledge gained 

from previous cases. The same is true for Ms. Balaban. Her experience working 

along side Mr. Bamberger provided her with the necessary skills to handle the 

issues presented. Therefore, this Court should apply the higher rate requested for 

her services. 
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 Richard M. Zuckerman has been a practicing litigator for almost thirty-five 

years. As a result of Mr. Zuckerman’s experience litigating First Amendment cases 

and his extensive federal appellate knowledge, plaintiff is requesting fees for his 

services at the hourly rate of $600, which is significantly less than his regular 

billing rates, which range from $730 to $810. Applying the Bar Survey using the 

95th percentile to persons who have practiced for over thirty years, the applicable 

rate would be $461.  

 Mr. Zuckerman began working on this case at the appellate level. He is the 

Co-Author of Appeals to the Second Circuit (7th Ed.), published by the Association 

of the Bar of the City of New York. His appellate experience, particularly at the 

federal level, is vast. In addition, Mr. Zuckerman has been working with Michael 

Bamberger on First Amendment issues, often representing members of the Media 

Coalition. Mr. Zuckerman has served as pro bono counsel to Human Rights Watch 

for over the past decade. In this capacity he counsels the organization on many 

complex First Amendment matters. This Court should apply the higher rate 

requested for Mr. Zuckerman’s services due to his breadth of federal appellate and 

First Amendment experience.3 

                                                      
3 In support of this application, Mr. Zuckerman has submitted a declaration which 
is attached hereto as Exhibit H. For further evidence of the reasonableness of Mr. 
Zuckerman’s requested rate, please see Exhibit I, Declaration of Stephen E. 
Jenkins in support of Mr. Zuckerman’s requested rate. 
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 Plaintiffs acknowledge that pursuant to the Practice Tip to District of Oregon 

Local Rule 54-3, the benchmark the district court would use for a reasonable 

hourly rate is the most recent Bar Survey.4 Through this Application, and 

supporting declarations,  Bookseller/Media Plaintiffs request higher hourly rates 

for Mr. Bamberger, Ms. Balaban and Mr. Zuckerman based on specialized 

experience in the field of First Amendment litigation, including in the field of 

“harmful to minors” laws. 

 In addition to Mr. Bamberger, Mr. Zuckerman and Ms. Balaban, a number 

of other attorneys and paralegals contributed to this case. The table below indicates 

the individuals’ name, position and requested rate. 

Name Position Billing 
Zhubin Parang5 Associate $216 
Matthew Diament Associate $216 
Beatrice Ifshin Legal Assistant 

(25 years experience)
$150 

Robert Adler Summer Associate $100 
  

 

                                                      
4 The most recent version of the Oregon State Bar Economic Survey was in 
published in December 2007. Available at 
http://www.osbar.org/_docs/resources/07EconSurvey.pdf.  
5 Using the Bar Survey and applying the 95th percentile for attorneys with 0-3 years 
of experience, Mr. Parang’s and Mr. Diament’s requested rate is $216 
(substantially lower than the $330 hourly rate the firm charged to other clients for 
Mr. Parang’s legal services and the $315 hourly rate the firm charges to other 
clients for Mr. Diament’s legal services). 
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OVERVIEW OF ATTORNEYS’ FEES SOUGHT 

 The following is a brief overview of the fees requested for SNR Denton US 

LLP (known as Sonnenschein Nath & Rosenthal LLP until Sept. 30, 2010). For 

convenience and organization the case been divided generally into several phases. 

The divisions between the phases are not sharp and the purpose is to give the Court 

an idea of the general development of the case. This section addresses all legal 

services provided, both at the district court level and in the Court of Appeals 

proceeding.  

 A detailed schedule of legal services provided by SNR Denton US LLP 

throughout this litigation is annexed hereto as Exhibit A. In compiling this 

Application plaintiffs’ counsel exercised billing judgment in eliminating time 

entries that were not deemed appropriate, such as time expended by a first 

amendment litigation partner in preparation for oral argument. Calls and 

conferences with co-counsel, where not otherwise specifically designated, involved 

discussions of strategy and status.   

I. DISTRICT COURT PROCEEDINGS 
 

1. Preparing the Complaint and the Initial Motion for Preliminary 
 Injunction 

 The first phase of the litigation involved preparing, drafting and filing the 

complaint in the United States District Court for the District of Oregon for 

Bookseller/Media Plaintiffs, as well as ACLU of Oregon, Candace Morgan, 
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Planned Parenthood of the Columbia/Willamette, Inc. and Cascade AIDS Project 

(“Other Plaintiffs”) represented by Stoel Rives LLP.  Due to the complex nature of 

this action, considerable time was devoted to preparing the complaint. As the fee 

claims submitted show, this was a substantial task and involved focused legal and 

factual research related to the challenged Oregon statutes, working in conjunction 

with P.K. Runkles-Pearson of Stoel Rives LLP, counsel for Other Plaintiffs. 

Throughout the drafting and preparation of the complaint, plaintiffs’ counsel 

operated efficiently by making use of information from similar cases previously 

resolved in a number of other jurisdictions. The Complaint for Declaratory and 

Injunctive Relief was filed in the District Court on April 25, 2008.  

 Along with the complaint, an initial motion for a preliminary injunction was 

filed. The motion was accompanied by a fully briefed memorandum of law, and 

numerous factual declarations in support of a preliminary injunction. Drafting this 

motion and the supporting papers was a substantial undertaking, and SNR Denton 

worked in conjunction with counsel for Other Plaintiffs. 

 The fees claimed by SNR Denton for this portion of the case are as follows: 

SNR Denton Attorney  Hours Rate  Fees 

M. Bamberger   33.5  $690  $23,115.00 

R. Balaban    118.9  $500  $59,450.00 

Z. Parang    8.7  $216  $1,879.20 

Subtotal    161.1    $84,444.20 
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2. Preliminary Injunction: Briefing and Argument 

 The next phase in prosecuting this case was briefing and arguing the 

preliminary injunction motion in the district court. This phase required a thorough 

analysis of defendants’ opposition papers and the preparation and drafting of 

plaintiffs’ reply brief. In addition, oral argument was held to decide the preliminary 

injunction application, which required further substantial preparation. Michael 

Bamberger presented oral argument on June 23, 2008 for all plaintiffs, including 

those represented by Stoel Rives LLP. 

 The fees claimed by SNR Denton for this portion of the case are as follows: 

 
SNR Denton Attorney  Hours Rate  Fees 

M. Bamberger   41.3  $690  $28,497.00 

R. Balaban    18.3  $500  $9,150.00 

Subtotal    59.6    $37,647.00 

3. Request for Declaration of Unconstitutionality and Permanent 
 Injunction: Briefing and Argument 

 After plaintiffs’ application for a preliminary injunction was denied, it 

became necessary for plaintiffs to submit further papers requesting both a 

declaration of unconstitutionality and a permanent injunction. This phase required 

a full briefing of the legal issues, preparation of expert and witness declarations, 

analysis of defendants’ brief opposing a permanent injunction and the drafting and 

filing of a reply brief.  Ms. Runkles-Pearson presented oral argument at the hearing 
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on the merits held on October 3, 2008 for all plaintiffs, including those represented 

by SNR Denton.  

 The fees claimed by SNR Denton for this portion of the case are as follows:      

SNR Denton Attorney  Hours Rate  Fees 

M. Bamberger   40.8  $690  $28,152.00 

R. Balaban    27.2  $500  $13,600.00 

Subtotal    68.0    $41,752.00 

SUBTOTAL FOR FEES: DISTRICT COURT           $163,843.20 

II. NINTH CIRCUIT PROCEEDINGS 

4. Appeal to the Ninth Circuit: Briefing and Argument 

 Following the District Court’s order of December 12, 2008 denying 

plaintiffs’ motion for a declaration of unconstitutionality and a permanent 

injunction, plaintiffs timely commenced an appellate proceeding in the Ninth 

Circuit.  

 The two sets of plaintiffs in this litigation -- the SNR Denton 

Bookstore/Media Plaintiffs and the ACLU/health educator Other Plaintiffs -- filed 

separate notices of appeal because the District Court decision dealt differently with 

them. However, at the onset of the appellate proceeding plaintiffs believed that in 

the interest of judicial efficiency the cases should be combined for appellate record 

and hearing purposes. This decision  required the filing of a Motion for Leave to 
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File a Single Excerpt of Record and for Combined Oral Argument and later a 

Motion for Reconsideration on the same issue.  

 The preparation of SNR Denton’s plaintiffs-appellants’ opening brief 

involved legal research and a comprehensive briefing of the legal issues brought up 

on appeal. Further, this stage of the litigation required a thorough study and 

analysis of defendants’ answering brief, researching and drafting the reply brief 

and preparation for oral argument. Oral argument was heard in the Ninth Circuit on 

June 8, 2010. Michael Bamberger presented oral argument as to the federal 

constitutional issues. 

 The fees claimed by SNR Denton for this portion of the case are as follows: 

SNR Denton Attorney/Paralegal Hours Rate  Fees 

M. Bamberger    61.5  $690  $42,435.00 

R. Zuckerman    29.8  $600  $17,880.00 

B. Ifshin     21.7  $150  $3,255.00 

Subtotal     113.0    $63,570.00 

5. Post-Appeal Motions 

 After the conclusion of oral argument defendants filed a motion to certify a 

question to the Oregon Supreme Court. This filing prompted further legal work in 

this case including analysis of defendants’ motion, legal research regarding the 

issues in question,  preparation of a response to defendants’ motion, and evaluation 

of defendants’ reply papers. Despite the Ninth Circuit’s opinion of September 20, 
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2010 finding the statutes unconstitutional, defendants filed a petition for rehearing 

en banc with a suggestion that the Court certify questions to the Oregon Supreme 

Court. This petition was denied on December 14, 2010.  

 The fees claimed by SNR Denton for this portion of the case are as follows: 

SNR Denton Attorney/Paralegal Hours Rate  Fees 

M. Bamberger    6.6  $690  $4,554.00 

R. Zuckerman    2.6  $600  $1,560.00 

R. Adler     8.1  $100  $810.00 

Subtotal     17.3    $6,924.00 

 Pursuant to Ninth Circuit Rule 39-1.6,  Ninth Circuit Form 9 is annexed 

hereto as Exhibit C. Fees requested for work at the District Court level are not 

included in this form. 

6. Initial Preparation of the Fee Application 

 This has been a complex case with a lengthy record of activity by counsel. 

Plaintiffs respectfully request that this Court award attorneys fees for preparing the 

current application. The principle attorney that worked on the fee application was 

Matthew R. Diament, an associate in SNR Denton’s litigation department. He 

graduated from Binghamton University, cum laude, in 2003, and received his law 

degree from Benjamin N. Cardozo School of Law, cum laude, in 2009. He was 

admitted to New York bar in March 2010. Using the Bar Survey and applying the 
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95th percentile, Mr. Diament’s rate is $216 (substantially lower than the $315 

hourly rate the firm charges to other clients for Mr. Diament’s legal services). 

 The fees claimed by SNR Denton for this portion of the case are as follows: 

SNR Denton Attorney/Paralegal Hours Rate  Fees 

M. Bamberger    5.3  $690  $3,657.00 
 
R. Zuckerman    4.8  $600  $2,880.00  
 
M. Diament     51.1  $216  $11,037.60 

Subtotal     61.2    $17,574.60 

SUBTOTAL FOR FEES: NINTH CIRCUIT                $88,068.60 

 

TOTAL FEES 

 Plaintiff respectfully requests attorneys’ fees in the total amount of 

$251,911.80 for services provided in the District Court and Court of Appeals 

proceedings. 

 
EXPENSES 

 Duplicating, messenger and courier, travel, computer research and court 

expenses were incurred in connection with SNR Denton’s work in this action. Full 

compensation of these reasonable and necessary expenses in the amount of 

$9,776.54 is requested. An itemized list of these expenses, broken down by District 

Court proceedings and Ninth Circuit proceedings, is attached hereto as Exhibit B. 
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All of these expenses are the sort that are normally billed to SNR Denton’s clients 

as they are incurred, since these types of expenses are not included as overhead in 

our attorney fee billing structure. 

 
EXHIBITS 

 
 Plaintiffs have attached the following documentation to the show the 

reasonableness of their efforts, and the reasonableness of the hourly rates 

requested, in both the district court and the Court of Appeals: 

Exhibit  Description 

A Detailed log of services 

B List of expenses 

C Ninth Circuit Form 9 

D Declaration of Michael A. 

Bamberger 

E “Harmful to Minors” cases 

litigated by Michael A. Bamberger 

F Orders from District of South 

Carolina and Southern District of 

Indiana 

G Declaration of Jonathan Bloom 

H Declaration of Richard M. 

Zuckerman 

I Declaration of Stephen E. Jenkins 

J Declaration of Rachel G. Balaban 
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CONCLUSION 

 The time spent by plaintiffs’ counsel, SNR Denton US LLP, was reasonable, 

their rates are reasonable and the expenses incurred are reasonable.  Therefore, for 

the reasons set forth above, plaintiffs’ application for attorneys’ fees and expenses 

pursuant to  42 U.S.C. § 1988 should be granted in the amounts set forth above.  

 
Dated: December 27, 2010    s/ Michael A. Bamberger_________ 
       Michael A. Bamberger 
       SNR Denton US LLP 
       1221 Avenue of the Americas 
       New York, NY 10020-1089 
       (212)768-6700 
         
       Attorneys for Plaintiffs-Appellants 



CERTIFICATE OF SERVICE 
When All Case Participants are Registered for the 

Appellate CM/ECF System 
 
U.S. Court of Appeals Docket Number: 09-35153 
 
I hereby certify that I electronically filed the foregoing with the Clerk of the Court 
for the United State Court of Appeals for the Ninth Circuit by using the appellate 
CM/ECF system on December 27, 2010. 
 
I certify that all participants in the case are registered CM/ECF users and that 
service will be accomplished by the appellate CM/ECF system. 
 
Signature: s/Michael A. Bamberger 
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Exhibit A, Page 1 of 21 

DISTRICT COURT PROCEEDINGS 
Date Timekeeper Hours Description Rate Amount 

11/28/2007 R. Balaban 1 Call with Oregon American Civil Liberties Union (ACLU); review 
summary of issues and analyze same. 

$500.00 $500.00 

11/28/2007 M. Bamberger 2.5 Conference call with Oregon ACLU; review ACLU memo. $690.00 $1,725.00 

11/30/2007 M. Bamberger 0.3 Call with client discussing prior conference call. $690.00 $207.00 
12/5/2007 M. Bamberger 0.7 Draft outline for Complaint. $690.00 $483.00 

12/13/2007 M. Bamberger 0.4 Conference call with Martha Walters (counsel for other plaintiffs) 
re: draft complaint. 

$690.00 $276.00 

12/24/2007 M. Bamberger 2.5 Work on complaint. $690.00 $1,725.00 
12/26/2007 M. Bamberger 2.3 Work on complaint. $690.00 $1,587.00 
12/27/2007 M. Bamberger 1.5 Work on complaint. $690.00 $1,035.00 
12/28/2007 M. Bamberger 1.2 Work on complaint. $690.00 $828.00 

1/2/2008 M. Bamberger 0.8 Draft memo requesting approval for suit. $690.00 $552.00 
1/4/2008 R. Balaban 2.5 Conference call with client and representatives for other plaintiffs 

re: draft complaint and other related issues; review relevant 
materials. 

$500.00 $1,250.00 

1/4/2008 M. Bamberger 1 Conference call with case team re: draft complaint.  $690.00 $690.00 

1/9/2008 M. Bamberger 0.3 Collect forms of affidavits for Oregon. $690.00 $207.00 
1/9/2008 R. Balaban 1 Analyze and review case papers from other jurisdictions, including 

Arkansas and Ohio; review affidavits relating to preliminary 
injunction. 

$500.00 $500.00 

1/10/2008 R. Balaban 1.3 Read and analyze papers re: preliminary injunction. $500.00 $650.00 

1/11/2008 R. Balaban 1.8 Read and analyze affidavits from prior cases; outline key points for 
Oregon case. 

$500.00 $900.00 

1/14/2008 R. Balaban 0.8 Analyze issues for affidavits for preliminary injunction and follow-
up re: same. 

$500.00 $400.00 

1/17/2008 R. Balaban 1.8 Review case documents related to affidavits; Outline issues re: 
same. 

$500.00 $900.00 
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DISTRICT COURT PROCEEDINGS 
Date Timekeeper Hours Description Rate Amount 

1/23/2008 R. Balaban 0.8 Draft affidavit of C. Finan (American Booksellers for Free 
Expression) for preliminary injunction. 

$500.00 $400.00 

1/24/2008 R. Balaban 4.5 Draft and edit C. Finan affidavit; analyze Oregon statute; draft 
complaint and other relevant papers. 

$500.00 $2,250.00 

1/24/2008 M. Bamberger 0.5 Review  and comment on C. Finan affidavit. $690.00 $345.00 
1/25/2008 M. Bamberger 2.5 Call with R. Balaban in preparation for conference call; conference 

call with client and representatives of other plaintiffs re: complaint 
and preliminary injunction motion. 

$690.00 $1,725.00 

1/25/2008 R. Balaban 4 Draft and edit C. Finan affidavit; conference call with attorneys re: 
complaint and preliminary injunction; call with M. Bamberger re: 
same. 

$500.00 $2,000.00 

1/29/2008 M. Bamberger 1.3 Work on preliminary injunction brief; Research re: same. $690.00 $897.00 

2/4/2008 R. Balaban 3.8 Analyze issues and draft J. Krug (Freedom to Read Foundation) 
affidavit; analyze topics for other plaintiff affidavits. 

$500.00 $1,900.00 

2/4/2008 M. Bamberger 0.1 Emails with clients re: change of counsel for other plaintiffs. $690.00 $69.00 

2/5/2008 R. Balaban 4.8 Analyze Oregon statute; work on draft complaint and J. Krug 
affidavit of J. Krug; communicate with M. Bamberger re: case 
issues. 

$500.00 $2,400.00 

2/6/2008 R. Balaban 3.8 Edit J. Krug Affidavit; review complaint; follow-up with M. 
Bamberger re: complaint; draft A. Adler (Association of American 
Publishers) affidavit and follow up re: same. 

$500.00 $1,900.00 

2/7/2008 R. Balaban 0.8 Communicate with Client re: case documents. $500.00 $400.00 
2/11/2008 R. Balaban 3 Draft and edit A. Adler affidavit; Analyze affidavits for additional 

plaintiffs. 
$500.00 $1,500.00 

2/13/2008 M. Bamberger 0.5 Conference call with Katherine McDowell;  $690.00 $345.00 
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DISTRICT COURT PROCEEDINGS 
Date Timekeeper Hours Description Rate Amount 

2/19/2008 R. Balaban 1.5 Analyze issues re: preliminary injunction papers; draft plaintiff 
affidavits and analyze issues re: same. 

$500.00 $750.00 

2/20/2008 R. Balaban 2.5 Review papers from Oregon counsel ; edit draft complaint; 
communicate with C. Brownstein (Comic Book Defense Legal 
Fund) re: same; analyze current draft affidavits. 

$500.00 $1,250.00 

2/26/2008 M. Bamberger 0.2 Emails with various plaintiffs. $690.00 $138.00 
2/29/2008 M. Bamberger 1.5 Work on preliminary injunction papers and complaint. $690.00 $1,035.00 

2/29/2008 R. Balaban 2.5 Work on case documents and various follow-up re: same. $500.00 $1,250.00 

3/3/2008 R. Balaban 1 Review and analyze plaintiff affidavits and follow-up with M. 
Bamberger re: same. 

$500.00 $500.00 

3/3/2008 M. Bamberger 3.3 Revise and edit complaint and preliminary injunction memorandum 
of law. 

$690.00 $2,277.00 

3/4/2008 R. Balaban 3.8 Draft  A. Adler and M. Powell's affidavits, including AAP and 
Powell's; analyze relevant case papers re:  same; review Powell's 
website for affidavit content. 

$500.00 $1,900.00 

3/5/2008 R. Balaban 5.8 Draft affidavits of Powell Bookstore and Charles Brownstein; 
review and edit all plaintiff affidavits; conference with M. 
Bamberger and Z. Parang re: plaintiff affidavits; telephone call with 
client and C. Brownstein re: complaint and case status; review 
latest complaint and preliminary injunction motion and edit same. 

$500.00 $2,900.00 

3/5/2008 M. Bamberger 0.5 Conference with R. Balaban and Z. Parang re: plaintiff affidavits. $690.00 $345.00 

3/5/2008 Z. Parang 1.5 Conference with M. Bamberger and R. Balaban re: plaintiff 
affidavits.  

$216.00 $324.00 
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DISTRICT COURT PROCEEDINGS 
Date Timekeeper Hours Description Rate Amount 

3/7/2008 M. Bamberger 1 Conference call with Oregon ACLU and local counsel for other 
plaintiffs; revise brief and case documents. 

$690.00 $690.00 

3/10/2008 M. Bamberger 0.3 Email to counsel for other plaintiffs. $690.00 $207.00 
3/11/2008 Z. Parang 3.4 Draft plaintiff affidavits. $216.00 $734.40 
3/12/2008 M. Bamberger 0.8 Memo on pros and cons of venue; calls to D. Horowitz. $690.00 $552.00 

3/12/2008 Z. Parang 3.8 Legal research re: standing of associations bringing suit under 
Oregon declaratory judgment statute on behalf of members; draft 
memorandum summarizing results of research. 

$216.00 $820.80 

3/14/2008 M. Bamberger 0.2 Emails with counsel for other plaintiffs. $690.00 $138.00 
3/17/2008 M. Bamberger 0.3 Call with Oregon counsel for other plaintiffs re: draft complaint and 

preliminary injunction papers. 
$690.00 $207.00 

3/17/2008 R. Balaban 2 Conference call with Oregon counsel; review and analyze case 
matters and correspondence; analyze next steps and draft 
litigation papers. 

$500.00 $1,000.00 

3/19/2008 R. Balaban 1.8 Conference call with counsel for Dark Horse Comics; Read and 
analyze latest draft complaint and preliminary injunction papers. 

$500.00 $900.00 

3/19/2008 M. Bamberger 0.7 Revise draft complaint and preliminary injunction motion. $690.00 $483.00 

3/20/2008 R. Balaban 2.5 Meet with M. Bamberger on various case issues; analyze case 
issues and communicate with client and counsel re: same; read 
current papers and edit same. 

$500.00 $1,250.00 

3/20/2008 M. Bamberger 0.2 Conference with R. Balaban. $690.00 $138.00 
3/21/2008 R. Balaban 4 Draft and edit K. Lizzi (Dark Horse Comics) declaration; edit 

preliminary injunction brief; communicate with M. Bamberger on 
various case issues. 

$500.00 $2,000.00 

3/26/2008 M. Bamberger 0.2 Call P.K. Runkles-Pearson (counsel for other plaintiffs) re: draft 
complaint. 

$690.00 $138.00 
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3/27/2008 R. Balaban 2 Incorporate various client changes to declarations and follow-up 
re: same. 

$500.00 $1,000.00 

3/27/2008 M. Bamberger 0.2 Call Mike Powell of Powell’s Books (lead plaintiff). $690.00 $138.00 

3/28/2008 M. Bamberger 1 Email re: fees; review and send out declarations. $690.00 $690.00 

3/28/2008 R. Balaban 2.5 Draft and edit plaintiff declarations; communicate with clients re: 
same; analyze filing issues 

$500.00 $1,250.00 

3/31/2008 R. Balaban 0.8 Communicate with client and representatives of other plaintiffs re: 
case status; communicate with D. Horowitz and Oregon ACLU re: 
complaint and filing. 

$500.00 $400.00 

4/1/2008 R. Balaban 0.8 Analyze current papers including draft complaint and preliminary 
injunction motion; follow-up re: same. 

$500.00 $400.00 

4/2/2008 R. Balaban 3 Communicate with various plaintiffs; edit and revise complaint and 
preliminary injunction papers. 

$500.00 $1,500.00 

4/3/2008 R. Balaban 3 Communicate with plaintiffs re; plaintiff declarations; edit plaintiff 
declarations; analyze open case issues. 

$500.00 $1,500.00 

4/4/2008 R. Balaban 5 Edit declarations and preliminary injunction papers; conference 
call with team; analyze open issues; various follow-up e-mail 
communications with team; various telephone calls and e-mails 
with client on declarations. 

$500.00 $2,500.00 

4/10/2008 R. Balaban 6 Edit and finalize multiple plaintiff declarations and engagement 
letters; communicate with local counsel re: same; analyze issues 
related to filing complaint; communicate with M. Bamberger re: 
filing status. 

$500.00 $3,000.00 

4/10/2008 M. Bamberger 0.5 Review case documents; conference with R. Balaban re: same. $690.00 $345.00 
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4/11/2008 R. Balaban 6 Edit and finalize declarations and retainer letters for plaintiffs; 
analyze local counsel's changes and comments to draft complaint; 
analyze open case matters. 

$500.00 $3,000.00 

4/14/2008 R. Balaban 4.8 Revise and finalize plaintiff declarations and retainer agreements; 
review current draft of complaint and preliminary injunction papers; 
communicate with client re: same. 

$500.00 $2,400.00 

4/14/2008 M. Bamberger 1.5 Call Annie Bloom's (a client); send declaration to M. Powell (a 
client); work on complaint. 

$690.00 $1,035.00 

4/15/2008 M. Bamberger 0.4 Conference call with client and representatives of other plaintiffs 
re: filing issues. 

$690.00 $276.00 

4/15/2008 R. Balaban 1.5 Conference call with client and representatives of other plaintiffs 
on media and filing issues and follow-up re: same; communicate 
with various plaintiffs re: declarations. 

$500.00 $750.00 

4/16/2008 R. Balaban 4.3 Review case materials, including attorney agreement and 
communicate with M. Bamberger and local counsel re: same; edit 
complaint; edit declarations and follow-up with plaintiffs; read 
preliminary injunction brief; review local counsel changes to same; 
begin editing same. 

$500.00 $2,150.00 

4/17/2008 R. Balaban 3.8 Draft and edit J. L. Rogers (Good Food & Hungry Minds, LLC) 
declaration and other bookseller declarations; follow-up with M. 
Bamberger and local counsel re: filing; edit complaint and analyze 
open issues. 

$500.00 $1,900.00 

4/17/2008 M. Bamberger 0.8 Revise preliminary injunction memorandum of law. $690.00 $552.00 

4/18/2008 R. Balaban 3 Edit and finalize papers for filing; communicate with case team 
and various plaintiffs re: declarations. 

$500.00 $1,500.00 
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4/21/2008 R. Balaban 3 Edit and finalize complaint and preliminary injunction papers and 
communicate with M. Bamberger re: same. 

$500.00 $1,500.00 

4/21/2008 M. Bamberger 1.5 Revise final versions of complaint and preliminary injunction 
papers; communicate with R. Balaban re: same. 

$690.00 $1,035.00 

4/22/2008 R. Balaban 2 Finalize complaint and preliminary injunction papers; circulate the 
same to plaintiffs; follow-up with plaintiffs on same; attention to 
filing issues; communicate with local counsel re: declarations. 

$500.00 $1,000.00 

4/23/2008 R. Balaban 1.5 Analyze plaintiff declarations; communicate with  M. Bamberger 
re: same; communicate with Colette Bookstore re: same. 

$500.00 $750.00 

4/24/2008 R. Balaban 1.8 Communicate with plaintiff bookstores on various matters; analyze 
declarations and papers for filing. 

$500.00 $900.00 

4/25/2008 R. Balaban 1 Finalize and proofread papers for filing; communicate with client 
and representatives for other plaintiffs on phone; email re: filing. 

$500.00 $500.00 

4/28/2008 R. Balaban 1.5 Read and analyze final pleadings and response from state 
counsel; communicate with local counsel re: same; communicate 
with various plaintiffs re: case filing and analyze next steps. 

$500.00 $750.00 

5/5/2008 R. Balaban 0.5 Analyze next steps in litigation and draft emails re: same. $500.00 $250.00 

5/5/2008 M. Bamberger 0.5 Conference call with Attorney General; emails. $690.00 $345.00 
5/9/2008 M. Bamberger 0.3 Schedule court hearing re: preliminary injunction motion. $690.00 $207.00 

5/14/2008 M. Bamberger 0.3 Analyze issues re: amendment complaint. $690.00 $207.00 
5/20/2008 R. Balaban 0.8 Analyze case matters; communicate with P. K. Runkles-Pearson 

re: Williams case. 
$500.00 $400.00 

5/27/2008 R. Balaban 0.8 Analyze case matters including status of plaintiffs; review emails 
re: same. 

$500.00 $400.00 
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6/2/2008 R. Balaban 0.3 Review and analyze case matters including status of plaintiffs; 
review emails re: same. 

$500.00 $150.00 

6/3/2008 M. Bamberger 1 Read and review State's papers re: preliminary injunction motion. $690.00 $690.00 

6/4/2008 M. Bamberger 1.8 Conference call with clients and counsel/representatives of other 
plaintiffs re: State's papers and strategy. 

$690.00 $1,242.00 

6/4/2008 R. Balaban 2.8 Read and analyze state's brief and outline arguments for reply; 
meet with M. Bamberger and conference call with team on same. 

$500.00 $1,400.00 

6/5/2008 M. Bamberger 2 Work on preliminary injunction reply brief. $690.00 $1,380.00 
6/6/2008 M. Bamberger 3 Work on brief; emails. $690.00 $2,070.00 
6/8/2008 M. Bamberger 1.5 Work on brief. $690.00 $1,035.00 
6/9/2008 R. Balaban 0.5 Analyze issues re: reply brief and related documents. $500.00 $250.00 

6/9/2008 M. Bamberger 2 Work on reply brief; emails re: same. $690.00 $1,380.00 
6/10/2008 M. Bamberger 4 Work on reply brief; send out rough draft of brief to clients and 

counsel/representatives for other plaintiffs. 
$690.00 $2,760.00 

6/10/2008 R. Balaban 2 Read and edit reply brief and analyze same. $500.00 $1,000.00 
6/11/2008 R. Balaban 1.5 Read and edit section of reply brief drafted by counsel. $500.00 $750.00 

6/11/2008 M. Bamberger 1.5 Work on revisions of draft; review P.K. Runkles-Pearson draft. $690.00 $1,035.00 

6/12/2008 M. Bamberger 3 Conference call with clients and counsel/representatives for other 
plaintiffs; work on reply on brief; consideration of relief; work on A. 
Meyer (ACLU) declaration. 

$690.00 $2,070.00 

6/12/2008 R. Balaban 0.8 Analyze scope of motion of preliminary injunction; emails clients 
and counsel/representatives for other plaintiffs re: same; review 
and revise A. Meyer declaration. 

$500.00 $400.00 
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6/13/2008 R. Balaban 3.5 Read and edit reply brief; meet with M. Bamberger re: same; 
review A. Meyer declaration. 

$500.00 $1,750.00 

6/13/2008 M. Bamberger 3.8 Revise reply brief; conference with R. Balaban re: same. $690.00 $2,622.00 

6/16/2008 M. Bamberger 0.5 Proofread final version of reply brief in support of preliminary 
injunction; communicate with R. Balaban re: same. 

$690.00 $345.00 

6/16/2008 R. Balaban 1.8 Read, edit and finalize reply brief; communicate with M. 
Bamberger re: same. 

$500.00 $900.00 

6/19/2008 M. Bamberger 2.5 Prepare for oral argument. $690.00 $1,725.00 
6/20/2008 M. Bamberger 1.8 Prepare for oral argument. $690.00 $1,242.00 
6/20/2008 R. Balaban 1.5 Analyze issues for oral argument; review key documents, including 

declarations; communicate with M. Bamberger re: same; emails 
with case team. 

$500.00 $750.00 

6/22/2008 M. Bamberger 4.8 Prepare for oral argument; communicate with local counsel re: oral 
argument. 

$690.00 $3,312.00 

6/23/2008 M. Bamberger 7 Appearance at court hearing. $690.00 $4,830.00 
6/24/2008 R. Balaban 0.8 Analyze issues relating to hearing; determine next steps in case; 

communicate with case team re: same. 
$500.00 $400.00 

6/25/2008 R. Balaban 1.5 Analyze case issues and next steps for permanent injunction; re: 
same. 

$500.00 $750.00 

6/26/2008 R. Balaban 1.8 Analyze issues related to permanent injunction papers; analyze 
declarations for same; conference call with M. Bamberger and 
counsel for other plaintiffs re: same. 

$500.00 $900.00 

6/26/2008 M. Bamberger 1.2 Conference call with R. Balaban and counsel for other plaintiffs re: 
permanent injunction application. 

$690.00 $828.00 

7/1/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
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7/1/2008 R. Balaban 0.8 Analyze issues related to permanent injunction motion; review 
additional information from booksellers; read and review Oregon 
counsel outline. 

$500.00 $400.00 

7/2/2008 R. Balaban 3 Read and analyze transcript, review outline from local counsel and 
relevant case law; communicate with M. Bamberger re: brief. 

$500.00 $1,500.00 

7/3/2008 R. Balaban 0.8 Read and analyze hearing transcript; analyze case law for 
permanent injunction brief. 

$500.00 $400.00 

7/10/2008 R. Balaban 0.5 Analyze legal issues for permanent injunction brief; communicate 
with M. Bamberger re: same. 

$500.00 $250.00 

7/10/2008 M. Bamberger 0.2 Conference with R. Balaban on legal issues.  $690.00 $138.00 
7/11/2008 R. Balaban 2.8 Meet with case team re: arguments for brief; read and analyze 

Maynard case and hearing transcript; analyze legislative history 
issues and follow-up with case team re: same. 

$500.00 $1,400.00 

7/11/2008 M. Bamberger 3 Work on brief; conference call with counsel for other plaintiffs; 
email to P.K. Runkles-Pearson. 

$690.00 $2,070.00 

7/14/2008 M. Bamberger 1 Work on brief in support of motion for permanent injunction and 
declaration of unconstitutionality. 

$690.00 $690.00 

7/15/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/15/2008 R. Balaban 1.8 Analyze issues for brief; analyze and listen to legislative hearings. $500.00 $900.00 

7/16/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/17/2008 M. Bamberger 1.3 Call with P.K. Runkles-Pearson re: permanent injunction brief; 

work on brief. 
$690.00 $897.00 

7/17/2008 R. Balaban 0.8 Analyze issues for brief and legislative hearings.  $500.00 $400.00 
7/18/2008 M. Bamberger 2 Work on brief. $690.00 $1,380.00 
7/21/2008 M. Bamberger 1.5 Work on brief. $690.00 $1,035.00 
7/21/2008 R. Balaban 0.8 Read and analyze portion of draft brief on permanent injunction 

and follow-up with M. Bamberger re: same. 
$500.00 $400.00 
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7/22/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/23/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/24/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/25/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/28/2008 R. Balaban 1.8 Read, analyze and edit current draft brief; conference call with M. 

Bamberger and P.K. Runkles-Pearson on case issues. 
$500.00 $900.00 

7/28/2008 M. Bamberger 1 Work on brief; conference call with R. Balaban and P.K. Runkles-
Pearson re: same. 

$690.00 $690.00 

7/29/2008 M. Bamberger 1.3 Work on brief and supplemental declaration for C. Finan. $690.00 $897.00 

7/29/2008 R. Balaban 3 Draft and edit summary of argument; read and analyze materials 
re: same; communicate with client and M. Bamberger on issues 
related to brief; communicate with local counsel re: brief. 

$500.00 $1,500.00 

7/30/2008 M. Bamberger 1 Work on brief. $690.00 $690.00 
7/30/2008 R. Balaban 1 Review changes to brief and follow-up re: same; review e-mails 

from client, local counsel and follow-up re: same. 
$500.00 $500.00 

7/31/2008 R. Balaban 1.5 Review and analyze permanent injunction motion papers in 
preparation of filing. 

$500.00 $750.00 

7/31/2008 M. Bamberger 0.2 Review and comment on motion papers. $690.00 $138.00 
8/13/2008 M. Bamberger 0.7 Conference call with clients. $690.00 $483.00 
8/20/2008 M. Bamberger 0.9 Conference call with clients and counsel for other plaintiffs; email 

re: outstanding order. 
$690.00 $621.00 

9/2/2008 R. Balaban 0.6 Read and analyze state's memorandum of law in opposition to 
permanent injunction. 

$500.00 $300.00 

9/3/2008 R. Balaban 2 Conference with M. Bamberger, counsel for other plaintiffs and 
client re: reply brief; analyze reply points and follow-up re: same. 

$500.00 $1,000.00 

9/3/2008 M. Bamberger 1 Conference with R. Balaban, counsel for other plaintiffs and client 
re: State's brief; draft bullet points and emails re: same. 

$690.00 $690.00 
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9/4/2008 M. Bamberger 1.6 Call with counsel for other plaintiffs; emails; revision of bullet 
points for reply brief; draft brief sections. 

$690.00 $1,104.00 

9/5/2008 M. Bamberger 2 Finalize draft sections of reply brief. $690.00 $1,380.00 
9/5/2008 R. Balaban 0.3 Analyze points for reply brief. $500.00 $150.00 
9/9/2008 R. Balaban 0.8 Read and edit reply brief. $500.00 $400.00 
9/9/2008 M. Bamberger 1.5 Conference call with counsel for other plaintiffs; review and revise 

draft reply brief. 
$690.00 $1,035.00 

9/10/2008 M. Bamberger 1.7 Get comments from Ming, counsel for other plaintiffs; follow up. $690.00 $1,173.00 

9/10/2008 R. Balaban 0.3 Review and analyze communications with counsel for other 
plaintiffs and proposed changes to brief. 

$500.00 $150.00 

9/11/2008 M. Bamberger 1.4 Work on resolving issues related to reply brief; communicate with 
P.K. Runkles-Pearson re: same. 

$690.00 $966.00 

9/12/2008 M. Bamberger 1 Finalize reply brief. $690.00 $690.00 
9/29/2008 R. Balaban 0.5 Review case papers in preparation for oral argument; 

communicate with local counsel re: same. 
$500.00 $250.00 

10/1/2008 M. Bamberger 0.1 Email to clients re: oral argument and case status. $690.00 $69.00 

10/2/2008 M. Bamberger 4 Meet with P.K. Runkles-Pearson re: preparation for oral argument. $690.00 $2,760.00 

10/3/2008 M. Bamberger 3 Appearance at court hearing; email to plaintiffs re: same. $690.00 $2,070.00 

10/7/2008 M. Bamberger 0.2 Email to clients re: case status and court hearing. $690.00 $138.00 

12/9/2008 M. Bamberger 0.2 Email to P.K. Runkles-Pearson re: case status. $690.00 $138.00 
12/12/2008 M. Bamberger 0.8 Review district court opinion and order. $690.00 $552.00 
SUBTOTAL FOR DISTRICT 
COURT PROCEEDINGS 

288.7  $163,843.20
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Date Timekeeper Hours Description Rate Amount 
12/15/2008 M. Bamberger 0.5 Further review of district court opinion and emails re: same. $690.00 $345.00 

12/17/2008 M. Bamberger 1 Draft memorandum to clients re: district court decision. $690.00 $690.00 

12/18/2008 R. Zuckerman 0.7 Review and comment on M. Bamberger memo to clients re: district 
court decision. 

$600.00 $420.00 

12/18/2008 M. Bamberger 0.5 Draft review of district court decision. $690.00 $345.00 
12/19/2008 M. Bamberger 0.3 Emails to local counsel re: district court judgment. $690.00 $207.00 

12/19/2008 R. Zuckerman 0.2 Emails re: order and judgment; edit proposed Order. $600.00 $120.00 

12/24/2008 M. Bamberger 0.5 Address timing issue on notice of appeal with P.K. Runkles-
Pearson. 

$690.00 $345.00 

12/29/2008 R. Zuckerman 0.1 Emails re: notice of appeal. $600.00 $60.00 
1/9/2009 M. Bamberger 0.6 Calls with co-counsel re: appeal from Oregon decision. $690.00 $414.00 

1/9/2009 R. Zuckerman 0.8 Preparation for and conference call with M. Bamberger and 
counsel for other plaintiffs re: appeal from Oregon decision, 

$600.00 $480.00 

1/20/2009 M. Bamberger 0.3 Draft notice of appeal. $690.00 $207.00 
1/24/2009 M. Bamberger 0.2 Emails to counsel for other plaintiffs re: notice of appeal. $690.00 $138.00 

1/27/2009 R. Zuckerman 0.9 Review emails re: Ninth Circuit appeal; review issues for Ninth 
Circuit appeal. 

$600.00 $540.00 

1/31/2009 M. Bamberger 0.3 Draft proposed language for Ninth Circuit docketing statement. $690.00 $207.00 

1/31/2009 R. Zuckerman 1.6 Review memorandum on vagueness cases; prepare statement of 
issues for appeal. 

$600.00 $960.00 

2/1/2009 M. Bamberger 0.3 Email to P.K. Runkles-Pearson re: issues on appeal. $690.00 $207.00 
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2/2/2009 R. Zuckerman 0.3 Revise Statement of Issues for Notice of Appeal; Email to M. 
Bamberger re: judgment entered below. 

$600.00 $180.00 

2/3/2009 M. Bamberger 1 Email to plaintiffs re: Ninth Circuit appeal; file Notice of Appeal and 
Ninth Circuit documents. 

$690.00 $690.00 

4/10/2009 M. Bamberger 0.2 Draft email to amicus. $690.00 $138.00 
4/16/2009 R. Zuckerman 0.3 Telephone conference with P.K. Runkles-Pearson and M. 

Bamberger re: issues to be raised on appeal. 
$600.00 $180.00 

4/20/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
4/28/2009 M. Bamberger 0.5 Draft motion to consolidate agreement. $690.00 $345.00 
4/29/2009 M. Bamberger 0.6 Review and revise motion to consolidate agreement. $690.00 $414.00 

5/4/2009 M. Bamberger 0.1 Review P.K. Runkles-Pearson's comments on motion to 
consolidate. 

$690.00 $69.00 

5/5/2009 M. Bamberger 0.2 Revise motion to consolidate; communicate with R. Zuckerman 
and P.K. Runkles-Pearson re: same. 

$690.00 $138.00 

5/5/2009 R. Zuckerman 1 Edit motion to consolidate; conference with M. Bamberger and 
local counsel re: same. 

$600.00 $600.00 

5/8/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
5/11/2009 M. Bamberger 4 Work on appellate brief. $690.00 $2,760.00 
5/12/2009 M. Bamberger 1.3 Address issues related to extension of filing brief; emails re: same; 

work on appellate brief. 
$690.00 $897.00 

5/13/2009 R. Zuckerman 0.2 Draft notice of appearance in Ninth Circuit. $600.00 $120.00 
5/13/2009 M. Bamberger 0.3 Call re: extension of time to file brief; email attorney general re: 

same. 
$690.00 $207.00 

5/14/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
5/15/2009 M. Bamberger 0.8 Work on appellate brief. $690.00 $552.00 
5/18/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
5/19/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
5/19/2009 R. Zuckerman 1 Edit and revise Ninth Circuit brief. $600.00 $600.00 
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5/20/2009 R. Zuckerman 1.3 Review draft Ninth Circuit brief $600.00 $780.00 
5/20/2009 M. Bamberger 1 Work on appellate brief; email to-counsel for other plaintiffs re: 

same. 
$690.00 $690.00 

5/26/2009 M. Bamberger 4 Work on appellate brief. $690.00 $2,760.00 
5/27/2009 B. Ifshin 4.7 Work on 9th Cir. brief and conference with copy center re: 

numbering pages for record. 
$150.00 $705.00 

5/28/2009 R. Zuckerman 4.6 Review and edit draft of Ninth Circuit brief. $600.00 $2,760.00 
5/28/2009 B. Ifshin 4.5 Continue work on 9th Cir. Appeal. $150.00 $675.00 
5/29/2009 B. Ifshin 7 Work on 9th Cir. brief and conferences with R Zuckerman re: 

same. 
$150.00 $1,050.00 

5/29/2009 R. Zuckerman 5.8 Draft and revise Ninth Circuit brief. $600.00 $3,480.00 
6/1/2009 R. Zuckerman 0.8 Proofread brief; read and review draft ACLU brief. $600.00 $480.00 
6/2/2009 B. Ifshin 1.5 Conference with M. Bamberger re: status and schedule of filing 

brief; determine additional pages of excerpts to the record and 
changes in pagination of excerpts; cite check additions to brief and 
edit re same; assemble additional pages to excerpts to the record 
and change page references in Table of Contents. 

$150.00 $225.00 

6/3/2009 R. Zuckerman 1.2 Review ACLU brief; receive and review  Court Order re: 
consolidation; conference with Oregon counsel; review and edit 
motion for reconsideration. 

$600.00 $720.00 

6/3/2009 B. Ifshin 4 Work on Ninth Circuit Brief $150.00 $600.00 
6/3/2009 M. Bamberger 1 Motion for reconsideration discussions. $690.00 $690.00 
6/8/2009 R. Zuckerman 0.7 Prepare and file Notice of Filing of Motion for Reconsideration $600.00 $420.00 

6/16/2009 R. Zuckerman 0.1 Emails re: notifications from Court $600.00 $60.00 
7/20/2009 M. Bamberger 1 Work on appellate brief; conference with R. Zuckerman re: same. $690.00 $690.00 

7/20/2009 R. Zuckerman 0.4 Conference with M. Bamberger re: Ninth Circuit brief; prepare 
Venn diagram for appellate brief. 

$600.00 $240.00 

7/21/2009 M. Bamberger 1 Work on appellate brief. $690.00 $690.00 
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7/22/2009 M. Bamberger 1 Finalize and file brief in the Ninth Circuit. $690.00 $690.00 
7/24/2009 M. Bamberger 0.5 Letter to plaintiffs re: Ninth Circuit brief. $690.00 $345.00 
7/27/2009 M. Bamberger 0.2 Call Attorney General re: request for extension;  $690.00 $138.00 
9/24/2009 M. Bamberger 0.1 Email to M. Casper (Assistant Attorney General). $690.00 $69.00 

9/29/2009 R. Zuckerman 2.7 Review Opening Brief, ACLU/CAP Opening Brief, and State 
Answering Brief in Ninth Circuit; outline issues for Reply Brief. 

$600.00 $1,620.00 

9/29/2009 M. Bamberger 1.5 Review and analyze answering brief; communicate with P.K. 
Runkles-Pearson re: same. 

$690.00 $1,035.00 

10/2/2009 M. Bamberger 1.1 Email P.K. Runkles-Pearson re: State's brief and reply brief; work 
on reply brief. 

$690.00 $759.00 

10/3/2009 M. Bamberger 3.8 Work on reply brief. $690.00 $2,622.00 
10/4/2009 M. Bamberger 0.8 Work on reply brief. $690.00 $552.00 
10/5/2009 M. Bamberger 1.5 Work on reply brief. $690.00 $1,035.00 
10/7/2009 M. Bamberger 1 Work on reply brief. $690.00 $690.00 
10/8/2009 M. Bamberger 1.5 Review, finalize and file Ninth Circuit reply brief. $690.00 $1,035.00 

10/18/2009 R. Zuckerman 0.4 Emails re: filing of reply in Ninth Circuit. $600.00 $240.00 
10/19/2009 R. Zuckerman 0.3 Emails re: filing of reply in Ninth Circuit. $600.00 $180.00 
1/12/2010 M. Bamberger 0.4 Draft letter to court re: scheduling of hearing. $690.00 $276.00 
3/24/2010 M. Bamberger 1.8 Call Ninth Circuit re: postponement of oral argument; work on 

motion re: same; communicate with P.K. Runkles-Pearson re: 
postponement. 

$690.00 $1,242.00 

3/25/2010 M. Bamberger 0.8 Complete and file motion to postpone oral argument. $690.00 $552.00 

4/30/2010 M. Bamberger 0.3 Review notice of oral argument from Ninth Circuit. $690.00 $207.00 

5/20/2010 M. Bamberger 1.3 Draft rule 28(j) letter; draft motion for extended oral argument. $690.00 $897.00 

5/21/2010 M. Bamberger 0.3 Finalize and file motion for extended oral argument and rule 28(j) 
letter. 

$690.00 $207.00 
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Date Timekeeper Hours Description Rate Amount 

5/30/2010 R. Zuckerman 1.5 Review appeal briefs; prepare for moot court oral argument. $600.00 $900.00 

6/1/2010 R. Zuckerman 2.5 Preparation for and participate in moot court session re: oral 
argument. 

$600.00 $1,500.00 

6/1/2010 M. Bamberger 1.8 Prepare for oral argument; address panel issues; communicate 
with P.K. Runkles-Pearson re: oral argument. 

$690.00 $1,242.00 

6/3/2010 R. Zuckerman 0.2 Emails re: certification language. $600.00 $120.00 
6/3/2010 M. Bamberger 0.5 Address timing of oral argument issues. $690.00 $345.00 
6/4/2010 M. Bamberger 0.3 Address certification language issues; conference with R. 

Zuckerman re: same. 
$690.00 $207.00 

6/4/2010 R. Zuckerman 0.2 Review proposed Certified Question;  conference with M. 
Bamberger re: same. 

$600.00 $120.00 

6/7/2010 M. Bamberger 5 Travel to Portland for Ninth Circuit oral argument; prepare for oral 
argument; conference with P.K. Runkles-Pearson re: same. 

$690.00 $3,450.00 

6/8/2010 M. Bamberger 4.5 Prepare for and appear at oral argument in the Ninth Circuit. $690.00 $3,105.00 

6/9/2010 M. Bamberger 5 Travel home from oral argument. $690.00 $3,450.00 
6/14/2010 M. Bamberger 0.6 Read and review Attorney General's motion to certify question to 

state supreme court. 
$690.00 $414.00 

6/16/2010 M. Bamberger 0.5 Search for cases on non-certification; emails re: same. $690.00 $345.00 

6/18/2010 R. Adler 6 Perform legal research re: certifying questions to the state 
supreme court and abstention doctrines in the Ninth Circuit. 

$100.00 $600.00 

6/18/2010 M. Bamberger 0.2 Email re: proposed brief in response to motion to certify question. $690.00 $138.00 

6/20/2010 M. Bamberger 2 Work on response to certification motion. $690.00 $1,380.00 
6/21/2010 R. Adler 0.2 Discuss abstention and certification of state questions with M.  

Bamberger. 
$100.00 $20.00 

6/21/2010 R. Adler 1.5 Edit and revise response to appellees' motion to certify questions 
to Oregon Supreme Court. 

$100.00 $150.00 
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6/23/2010 R. Adler 0.4 Shepardize cases for response to motion to certify questions to 
State Supreme Court of Oregon. 

$100.00 $40.00 

6/23/2010 R. Zuckerman 1.4 Draft and revise response to motion to certify questions to state 
supreme court; communicate with local counsel re: same. 

$600.00 $840.00 

6/23/2010 M. Bamberger 1.6 Work on response to motion; email with P.K. Runkles-Pearson re: 
same. 

$690.00 $1,104.00 

6/24/2010 M. Bamberger 1.3 Call P.K. Runkles-Pearson re: response to motion; revise, finalize 
and file response. 

$690.00 $897.00 

6/24/2010 R. Zuckerman 0.9 Revise response motion to certify questions; review reply filed by 
Planned Parenthood. 

$600.00 $540.00 

6/30/2010 R. Zuckerman 0.3 Review Attorney General's reply in support of motion to certify 
questions to Oregon Supreme Court. 

$600.00 $180.00 

7/1/2010 M. Bamberger 0.4 Review state's reply in support of motion to certify. $690.00 $276.00 

12/1/2010 M. Bamberger 0.5 Conference with M. Diament re: Ninth Circuit fee application. $690.00 $345.00
12/1/2010 M. Diament 0.5 Conference with M. Bamberger re: Ninth Circuit fee application. 

$216.00 $108.00

12/2/2010 M. Diament 4.3 

Review Ninth Circuit opinion, district court opinion and other 
background documents in preparation of drafting fee application; 
Legal research re: fee applications in civil rights cases. $216.00 $928.80

12/3/2010 M. Diament 3.8 

Outline M. Bamberger declaration; Review and analyze case 
documents; outline and bullet point fee application; legal research 
re: treatise on fee applications. $216.00 $820.80

12/4/2010 M. Diament 0.9 Draft fee application (district court portion). $216.00 $194.40

12/6/2010 M. Diament 3.3 

Draft fee application and M. Bamberger declaration; conference 
with M. Bamberger and R. Zuckerman re: same; prepare Exhibit B 
for fee application. $216.00 $712.80
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12/6/2010 R. Zuckerman 0.7 
Prepare for and meet with M. Bamberger and M. Diament re: fee 
application. $600.00 $420.00

12/6/2010 M. Bamberger 0.4 
Conference with R. Zuckerman and M. Diament re: fee 
application. $690.00 $276.00

12/7/2010 M. Diament 2.3 
Prepare Exhibit A for fee application; begin drafting appellate court 
portion of fee application. $216.00 $496.80

12/8/2010 M. Diament 2.4 
Draft fee application; emails re: same; review fee applications 
submitted in other federal jurisdictions. $216.00 $518.40

12/9/2010 M. Diament 2.3 
Work on fee application and M. Bamberger declaration; gather 
exhibits for application. $216.00 $496.80

12/10/2010 M. Diament 1.7 

Legal research: fee applications and hourly rates in the Ninth 
Circuit; outline exhibits for application; work on M. Bamberger 
declaration. $216.00 $367.20

12/11/2010 M. Diament 2.9 Work on and revise draft fee application to Ninth Circuit. $216.00 $626.40

12/13/2010 M. Diament 0.6 Legal research re: local forum rule in the Ninth Circuit $216.00 $129.60

12/14/2010 M. Diament 2.6 

Gather facts and materials for fee application; draft portion of fee 
application; conference with M. Bamberger re: same; review 
exhibit A to application $216.00 $561.60

12/14/2010 M. Bamberger 0.8 
Review draft of fee application; conference with R. Zuckerman and 
M. Diament re: same. $690.00 $552.00

12/14/2010 R. Zuckerman 0.2 

Receive Order for Ninth Circuit denying rehearing; conference with 
M. Bamberger re: same; email M. Diament re: timing for fee 
application. $600.00 $120.00

12/15/2010 M. Diament 1.8 
Draft fee application; conference with M. Bamberger and P.K. 
Runkles-Pearson re: same. $216.00 $388.80

12/15/2010 M. Bamberger 0.4 
Call with P.K. Runkles-Pearson re: fee applications; Email with 
P.K. re: coordinating applications. $690.00 $276.00

12/15/2010 R. Zuckerman 0.8 

Conference with M. Bamberger re: review of issues for fee 
application including form of fee application, Ninth Circuit and 
Oregon requirements. $600.00 $480.00
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12/16/2010 M. Bamberger 0.5 
Work with M. Diament on fee petition and send the same to P.K. 
Runkles-Pearson. $690.00 $345.00

12/16/2010 M. Diament 0.4 
Communicate with M. Bamberger re: status of fee application and 
declarations. $216.00 $86.40

12/17/2010 M. Diament 1.2 
Proofread and revise fee application, declaration of M. Bamberger; 
emails re: same. $216.00 $259.20

12/17/2010 M. Bamberger 0.3 Review time log and strike inappropriate time entries. $690.00 $207.00

12/20/2010 M. Diament 2.5 

Work on R. Balaban declaration' review District of Oregon fee 
application rules and Oregon Bar economic survey; gather further 
exhibits for fee application; attention to filing issues; emails with 
local counsel re: fee application. $216.00 $540.00

12/20/2010 M. Bamberger 1.5 
Work on fee application, Bamberger declaration; review schedule 
of services. $690.00 $1,035.00

12/21/2010 M. Bamberger 0.4 
Conference with M. Diament and R. Zuckerman re: status of fee 
application; send time log to P.K. Runkles-Pearson. $690.00 $276.00

12/21/2010 M. Diament 1.4 

Revise and edit M. Bamberger declaration; conference with R. 
Zuckerman and M. Bamberger re: status of application; revise fee 
application. $216.00 $302.40

12/21/2010 R. Zuckerman 0.2 Conference with M. Bamberger re: fee application. $600.00 $120.00

12/22/2010 M. Bamberger 0.5 Review fee application papers. $690.00 $345.00

12/22/2010 M. Diament 2.1 

Revise and incorporate M. Bamberger's comments into fee 
application and M. Bamberger declaration; conference with M. 
Bamberger and R. Zuckerman re: same. $216.00 $453.60

12/22/2010 M. Diament 0.6 
Call to Ninth Circuit and District of Oregon re: filing procedure and 
motion requirements. $216.00 $129.60

12/22/2010 M. Diament 1.1 
Communicate with local counsel re: fee applications; email with R. 
Balaban re: declaration; revise and edit Balaban declaration. $216.00 $237.60

12/22/2010 M. Diament 3.1 

Prepare exhibits for fee application including list of M. Bamberger 
cases, prior Orders from other jurisdictions, supporting 
declarations; format exhibits for filing. $216.00 $669.60
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12/22/2010 R. Zuckerman 0.8 

Conference with M. Bamberger and M. Diament re: fee 
application; review declaration of J. Bloom; conference with S. 
Jenkins re: request for declaration; outline draft declaration for S. 
Jenkins. $600.00 $480.00

12/23/2010 M. Diament 4.2 
Review, revise and finalize Bamberger declaration, fee application 
and Exhibit A;  $216.00 $907.20

12/23/2010 M. Diament 0.8 Legal research re: lodestar method in the Ninth Circuit. $216.00 $172.80

12/23/2010 M. Diament 2.9 
Prepare and format exhibits for fee application in preparation of 
filing; review R. Zuckerman declaration $216.00 $626.40

12/23/2010 R. Zuckerman 1.8 

Review outline of S. Jenkins declaration; email to S. Jenkins re: 
same; review response for S. Jenkins; draft and execute R. 
Zuckerman declaration. $600.00 $1,080.00

12/27/2010 R. Zuckerman 0.3 
Review fee application; conference with M. Bamberger and M. 
Diament re: same. $600.00 $180.00

12/27/2010 M. Diament 1.4 Review and finalize fee application and accompanying exhibits. $216.00 $302.40
SUBTOTAL FOR NINTH 

CIRCUIT PROCEEDINGS 
191.5 

$88,068.60 
 
 

TOTAL FEES REQUESTED…………………………………………………………….. $251,911.80 
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EXPENSES 

I. District Court Proceedings 

Airfare  

Roundtrip flight for M. Bamberger from New York to Portland, 
Oregon for oral argument at the District Court: June 2008                      $754.40

Roundtrip flight for M. Bamberger from New York to Portland, 
Oregon for merits hearing at the District Court: October 2008                $730.62

Ground Transportation  
M. Bamberger’s appearance at oral argument: June 2008 $191.15
M. Bamberger’s appearance at merits hearing: October 2008 $115.50

Lodging 
M. Bamberger in Portland, June 2008 $426.95
M. Bamberger in Portland, October 2008 $477.92

Duplicating Charges $245.85

Court Fees and Filing Fees $200.00
Federal Express Delivery Charges $129.48

Subtotal for District Court Proceedings $3,271.87
 

II. Ninth Circuit Proceedings 

Airfare  

Roundtrip flight for M. Bamberger from New York to Portland, 
Oregon for oral argument at the Ninth Circuit: June 2010  $1,153.40

Ground Transportation  
Rental car for M. Bamberger, Ninth Circuit oral argument: June 2010 $162.00

Lodging 
M. Bamberger in Portland, June 2010 $390.82

Computer Research Charges $3,358.52

Duplicating Charges $1,138.05

Court Fees and Filing Fees $5.00

United State Courts Pacer Service $10.96
Federal Express Delivery Charges $285.92

Subtotal for Ninth Circuit Proceedings $6,504.67
 
TOTAL EXPENSES……………………………….………….……$9,776.54 
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No. 09-35153 
_____________________ 

In the United States Court of Appeals for the Ninth Circuit 
_____________________ 

POWELL’S BOOKS, INC., et al., 
Plaintiffs-Appellants, 

v. 
JOHN KROGER, et al., 

Defendants-Appellees. 
_____________________ 

On Appeal from the United States District Court for the District of Oregon 
(Hon. Michael W. Mosman) 
Case No. CV-0-8501-MO 

__________________________________________________________________ 

DECLARATION OF MICHAEL A. BAMBERGER 

___________________________________________________________ 

Michael A. Bamberger declares as follows: 

1. I am a member of the law firm of  SNR Denton US LLP (known as Sonnenschein 

Nath & Rosenthal LLP when this case commenced) and was counsel to plaintiffs Powell’s 

Books, Inc.; Old Multnomah Book Store, Ltd.; Dark Horse Comics, Inc.; Colette’s: Good Food + 

Hungry Minds, LLC; Bluejay, Inc.; St. John’s Booksellers, LLC; American Booksellers 

Foundation for Free Expression (“ABFFE”); Association of American Publishers, Inc. (“AAP”); 

Freedom to Read Foundation, Inc. (“FTRF”); Comic Book Legal Defense Fund (“CBLDF”), in 

the above-captioned action.  For over twenty-five years I have represented members of the 

Media Coalition, a coalition of media-related entities organized to protect First Amendment 

rights, in First Amendment litigation.  (Plaintiffs ABFFE, AAP, FTRF and CBLDF are members 
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of Media Coalition.)  In connection therewith, I have litigated many of the major cases 

throughout the country involving the First Amendment and regulation of access by minors to 

sexually explicit material. I brought to this case extensive specific relevant experience.  Not only 

am I a leading First Amendment attorney, but I am considered the nation’s leading expert on 

laws concerning restrictions on juvenile access to sexually frank material (“harmful to minors” 

material), the subject of this lawsuit.  For over 30 years I have litigated issues regarding “harmful 

to minors” materials in the U.S. Supreme Courts, in seven of the Courts of Appeal, in 13 district 

courts, and seven state supreme courts.  (See list of cases, Exhibit E)  I submit this affidavit in 

support of Plaintiffs’ Application for Attorneys’ Fees and Expenses, pursuant to 42 U.S.C. §1988 

(the “Application”). 

2. Through the date of this declaration, plaintiffs seek an award of attorneys’ fees in 

the amount of $251,911.80 on behalf of SNR Denton US LLP. Of this request, $130,410.00 is 

allocated to my services and represents compensation for 189 hours reasonably expended by me 

times an actual billing rate of $690 per hour, which is well below the standard rate charged by 

my firm for my services. A rate of $600 per hour for my services has been approved by both the 

District of South Carolina (for services rendered in 2002) and the Southern District of Indiana 

(for services rendered in 2008).  

3. The fees for time expended of $251,911.80, plus $9,776.54 in expenses, yields a 

total requested fee award for my firm at this time of  $261,688.34.   

4. This affidavit is divided hereafter into three parts:  (a) time expended; (b) hourly 

rate; and (c) expenses.  Attached to the Application as Exhibit A is an itemized list of the time 

expended and services rendered in this action.  Exhibit B is a list of the expenses my firm 

incurred in connection with litigating this action. 
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A. TIME EXPENDED 

5. It is my practice and the practice of my firm, and it has been our practice 

throughout this litigation, to maintain contemporaneous daily time records on which all billable 

time is recorded. 

6. Based on such contemporaneous daily time records through the date of this 

declaration, the firm expended 480.2 hours of time on this action for which we seek 

compensation.  In compiling this Application, I used my billing judgment and eliminated time 

entries that I believed were not appropriate to be included in this request to the Court. 

7. Below is a table indicating the attorney/paralegal, the total amount of hours spent, 

and the billing rate requested for the particular timekeeper. A description of each timekeeper’s 

qualifications other than Mr. Zuckerman and Ms. Balaban is provided in this declaration.1 

Name Position Total 
Hours  

Billing Rate  
Requested 

Fees 
Requested 

Michael Bamberger, Esq. Partner 189 $690 $130,410.00 

Rachel Balaban Esq. Partner 164.4 $500 $82,200.00 

Richard Zuckerman, Esq. Partner 37.2 $600 $22,320.00 

Zhubin Parang, Esq. Associate 8.7 $216 $1,879.20 

Beatrice Ifshin Legal Assistant 21.7 $150 $3,255.00 

Robert Adler Summer Associate 8.1 $100 $810.00 

Matthew Diament, Esq. Associate 51.1 $216 $11,037.60 

 

8. The 480.2 hours which my firm expended on this action and for which we are 

seeking compensation is time which was reasonably and necessarily expended for plaintiffs to 

prevail in this action. 

                                                 
1 The qualifications for the other principal attorneys on this matter, Richard Zuckerman and Rachel Balaban, are 
found in their respective declarations, annexed to the Application as Exhibits H and J. 
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B. HOURLY RATES 

9. The firm seeks compensation for my services at a billing rate of $690 per hour 

which is within the range of billing rates charge by the firm for my services.  My usual rate at 

this time ranges from $775 to $815, which is not being sought in this matter. 

10. I graduated magna cum laude from Harvard Law School in 1960.  For the period 

1958 through 1960 I was an editor of the Harvard Law Review.  I have been interested in First 

Amendment problems for many years.  My honors thesis at Harvard College dealt with the legal 

and administrative problems posed by the U.S. Customs Bureau regulation of motion pictures 

imported into the United States.  My honors thesis at Harvard Law School concerned the 

constitutional and administrative problems associated with FCC content regulation of radio and 

television shows.  From 1967 through 1973, I was a member of the American Bar Association 

Subcommittee on Obscenity and Censorship.  From 1979 to 1985, I was a member of the ABA 

Subcommittee on Freedom of the Press.  I was Chairman of the Committee on Civil Rights of the 

Association of the Bar of the City of New York from July 1983 to June 1986.  

11. I have represented various clients concerned with First Amendment issues for 

many years and, since 1978, have been General Counsel to The Media Coalition, Inc.  I have 

participated in over sixty First Amendment cases in the last thirty years.  As more fully described 

in paragraph 1 above and in Exhibit E to the fee application, I am considered the nation’s leading 

expert on laws concerning restrictions on juvenile access to sexual frank (“harmful to minors”) 

materials, having litigated most of the significant cases in the area. 

12. In addition, I was lead counsel in the District Court, Court of Appeals and U.S. 

Supreme Court in Hudnut v. American Booksellers, 771 F.2d 323 (7th Cir. 1985), aff’d, 475 

U.S. 1001 (1986).  
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13. I have also filed many amicus briefs on related issues, including the following 

cases:  Ashcroft v. Free Speech Coalition, 122 S.Ct. 1389 (2002); U.S. v. X-Citement Video, 115 

S.Ct. 464 (1994); FW/PBS, Inc. v. Dallas, 493 U.S. 215 (1990); Ft. Wayne Books v. Indiana, 

489 U.S. 46 (1989); Pope v. Illinois, 481 U.S. 497 (1987); Renton v. Playtime Theatres, 89 

L.Ed.2d 29 (1986); Maryland v. Macon, 472 U.S. 463 (1985); Brockett v. Spokane Arcades, 472 

U.S. 491 (1985); New York v. Ferber, 458 U.S. 747 (1982); Vance v. Universal Amusement Co., 

Inc., 445 U.S. 308 (1980); Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 (1979); Jenkins v. 

Georgia, 418 U.S. 153 (1974); Video Software Dealers Ass’n v. Webster, 968 F.2d 684 (8th Cir. 

1992); Upper Midwest Booksellers Ass’n v. Minneapolis, 780 F.2d 1389 (8th Cir. 1985); 

Penthouse International v. McAuliffe, 610 F.2d 1354 (5th Cir. 1980); United States v. The 

Progressive Inc., No. 79-1664 (7th Cir. 1979); Playboy Entertainment Group, Inc. v. U.S., No. 

96-94/96-107-JJF (D.Ct. Del. 1996); Village Books v. Bellingham, C88-1470 (W.D. Wash. Feb. 

9, 1989).  I filed an amicus brief in Knox v. U.S., 114 S.Ct. 375 (1993), and on remand, at the 

request of the court argued orally before the Third Circuit in Knox v. U.S., 32 F.3d 733 (3d Cir. 

1994).  Without being immodest, I have thus been in the forefront of much of the major litigation 

in the United States over the last thirty years relating to the interplay of the First Amendment and 

sexually frank material. 

14. Using the Oregon State Bar 2007 Economic Survey (“Bar Survey”), applying the 

95th percentile to persons who have practiced over thirty years, the applicable rate would be 

$461.  However, the statutes at issue here were unusual and the argument of the State attempting 

to circumvent the application of the U.S. Supreme Court’s Miller/Ginsberg standard raised 

unique issues.  Simply put, there was no one in Portland with such a depth of experience and 

knowledge as I brought to the case.  Both the District of South Carolina and Southern District of 
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Indiana have recognized the reasonableness of a $600 hourly rate for my services.  These 

decisions were based on my experience and expertise in litigating first amendment cases.  Orders 

from these courts granting this hourly rate are annexed to the Application as Exhibit F. 

15. In further support of the reasonableness of my hourly rate, filed herewith is an 

affidavit of Jonathan Bloom, counsel to the firm of Weil, Gotshal & Manges LLP. 

16. I have had principal responsibility for this matter. A number of other members of 

our firm’s litigation department, Rachel Balaban, Richard Zuckerman, Zhubin Parang, Beatrice 

Ifshin, Robert Adler and Matthew Diament also worked on this matter.  

17. Zhubin Parang.  Mr. Parang was an associate in our firm’s litigation department. 

He graduated from Vanderbilt University, magna cum laude, in 2003, and received his law 

degree from Georgetown University Law Center in 2006. He was admitted to the bar of New 

York in 2007. He is also a member of the Bar of this Court and the United States District Court 

for the Southern District of New York.  Using the Bar Survey and applying the 95th percentile, 

Mr. Parang’s rate is $216 (again substantially lower than the $330 hourly rate the firm charged to 

other clients for Mr. Parang’s legal services). 

18. Beatrice Ifshin.   Ms. Ifshin is a senior legal assistant in our firm’s litigation 

department.  She has been employed by SNR Denton since 2002 and has over 25 years of 

paralegal experience.  Ms. Ifshin has a Bachelor of the Arts from New York University.  The 

application seeks an hourly rate of $150 for Ms. Ifshin’s time. 

19. Robert Adler.  Mr. Adler was a law intern at our firm during the summer of 

2010.  He graduated from the University of  Buffalo, magna cum laude, in 2007, and is currently 

a law student at Georgetown University Law Center with an expected graduation date of 

February 2011.  The application seeks an hourly rate of $100 for Mr. Adler’s time. 
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20. Matthew Diament. Mr. Diament is an associate in SNR Denton’s litigation 

department. He graduated from Binghamton University, cum laude, in 2003, and received his 

law degree from Benjamin N. Cardozo School of Law, cum laude, in 2009. He was admitted to 

the bar of New York in March 2010. Using the Bar Survey and applying the 95th percentile, Mr. 

Diament’s rate is $216 (substantially lower that the $315 hourly rate the firm charges to other 

clients for Mr. Diament’s legal services). 

C. EXPENSES 

21. As detailed in the Application, specifically in Exhibit B, expenses were 

reasonably incurred in connection with my firm’s role in this action.  Full compensation of these 

expenses in the amount of $9,776.54 is requested.  All of these expenses are of the sort that are 

normally billed by my firm to clients, since they are not included as overhead in our attorney fee 

billing structure. 

CONCLUSION 

22. For the foregoing reasons, I submit that the hours billed in this matter were 

reasonably expended; and that the actual billing rates, as set forth above and in the other 

declarations attached to the Application, are per se reasonable.  The $9,776.54  in expenses for 

which reimbursement is sought was reasonably necessary for the plaintiffs to prevail in this 

matter.  The total award sought for by attorney’s fees and expenses based on services rendered 

by my firm through December 27, 2010 is $261,688.34.  I reserve the right to seek an additional 

fee award for time after that date, including time expended in negotiating and/or litigating this 

entitlement to fees, for expenses incurred but not yet posted, and for time expended on any other 

proceedings in this matter. 
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23. I declare under penalty of perjury under the laws of the United States that the 

information contained in this Declaration and in the Application for Attorneys’ Fees and 

Expenses is true and correct. 

 

Dated: December 27, 2010 

 s/ Michael A. Bamberger   
Michael A. Bamberger 



 
 
 
 
 
 
 

EXHIBIT E 
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MICHAEL A. BAMBERGER’S CASES INVOLVING  
“HARMFUL TO MINORS” MATERIALS 

 

U. S. SUPREME COURT 

Virginia v. American Booksellers Assn., Inc., 484 U. S. 383 (1988), vacated and remanded, 488 
U. S. 905 (1988) (C1) 

U. S. COURTS OF APPEAL 

Powell’s Books, Inc. v. Kroger, 622 F.3d 1202 (9th Cir. 2010)  (C) 

American Booksellers Fdn. for Free Expression v. Strickland, 601 F.3d 622 6th (Cir. 2010); 560 
F.3d 443 (6th Cir. 2009) (certified questions to Ohio Sup. Ct.) (C) 

ACLU v. Mukasey, 534 F.3d 181 (3d Cir. 2008), cert. den. 129 Sup. Ct. 1032 (2009) (affirmed 
unconstitutionality of COPA)  (A2) 

PSINet v. Chapman, 362 F. 3d 227 (4th Cir. 2004) , rehearing den. 372 F.3d 671 (4th Cir. 2004) 
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EXHIBIT G 



No. 09-35153 

In the United States Court of Appeals for the Ninth Circuit 

POWELL'S BOOKS, INC., et al., 

Plaintiffs-Appellants, 

V. 

JOHN KROGER, et al., 

Defendants-Appellees. 

On Appeal from the United States District Court for the District of Oregon

(Hon. Michael W. Mosman)

Case No, CV-0-8501-MO 

DECLARATION OF JONATHAN BLOOM 

	 Jonathan Bloom declares as follows: 

1. I am counsel to the law firm eil Gotshal & Manges LLP. I have practiced 

in the firm's New York office in the area of Media/ First Amendment law for more than 

17 years.

2. I have known and worked with Michael A. Bamberger of SNR Denton US 

LLP (formerly known as Sonnenschein Nath & Rosenthal LLP), one of the country's 

leading First Amendment attorneys, for many years. Specifically, I have participated in 

the preparation of numerous briefs with Mr. Bamberger in First Amendment cases over 

the years and know that he is held in the highest regard in the world of communications 

and constitutional law. In particular, he is the nation's leading expert on laws



Jonathan Bloom 

concerning restrictions on juvenile access to sexually frank material ("harmful to minors" 

laws), having successfully litigated most of the significant cases in that area. 

I am generally familiar with the billing rates of leading New York-based 

attorneys in this field. To my knowledge, the billing rate of $650 per hour for Mr. 

Bamberger (the rate requested in this application) is well within the range of what one 

would reasonably expect for an attorney of his stature and experience. Indeed, I 

believe most New York-based litigators with comparable expertise and experience 

command a billing rate at least that high and in many cases higher. 

I declare under penalty of perjury under the laws of the United States that the 

foregoing is true and correct. 

Dated: December 	  2010
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