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Peter and Mary Eriksen (“Appellants” or “the Eriksens”) appeal from the
district court’s judgment dismissing their 42 U.S.C. § 1983 action alleging
excessive force.

We have jurisdiction under 28 U.S.C. § 1291. We review de novo the
district court’s dismissal based on the applicable statute of limitations. Lukovsky v.
City & Cnty. of San Francisco, 535 F.3d 1044, 1047 (9th Cir. 2008). See Huynh v.
Chase Manhattan Bank, 465 F.3d 992, 1003 (9th Cir. 2006) (“Though we review

de novo the district court's determinations with respect to the statute of limitations,
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we review for abuse of discretion its conclusions regarding the applicability of
equitable tolling.”). We review for an abuse of discretion the district court’s denial
of leave to amend. Lipton v. PathoGenesis Corp., 284 F.3d 1027, 1038 (9th Cir.
2002). We affirm.

The district court properly dismissed the action because the Eriksens filed it
well after the applicable three-year statute of limitations period had run. See
Bagley v. CMC Real Estate Corp., 923 F.2d 758, 760 (9th Cir. 1991) (“[T]he
appropriate statute of limitations in a § 1983 action is the three-year limitation of

Wash. Rev. Code § 4.16.080(2).”).

In addition, the Eriksens have failed to establish a basis for equitable tolling.
“For actions under 42 U.S.C. § 1983, courts apply . . . the forum state’s law
regarding tolling, including equitable tolling, except to the extent [the law] is
inconsistent with federal law.” Jones v. Blanas, 393 F.3d 918, 927 (9th Cir. 2004)

(citation omitted). Thus, Washington law applies.

The current predicates for equitable tolling in civil cases under Washington
law are not clear. See In re Carter, 172 Wash. 2d 917, 928-29 (2011) (en banc); In
re Bonds, 165 Wash. 2d 135, 141 (2008) (en banc). However, it is clear, under any

Washington articulation of predicates, that a plaintiff must exercise diligence in the



pursuit of his case before he is entitled to equitable tolling. See Carter, 172 Wash.
2d at 928-29; Bonds, 165 Wash. 2d at 141. Here, the Eriksens have not exercised
such diligence. They failed to properly effect service or otherwise comply with
Federal Rule of Civil Procedure 4(m); they failed to request more time for service;
they failed to ask for reconsideration of the first district court judgment; and they
failed to appeal the first judgment by the district court, instead filing a new action.

Thus, the Eriksens are not entitled to equitable tolling.

Finally, the district court did not abuse its discretion by dismissing the action
without leave to amend because it was “absolutely clear that the deficiencies of the
complaint could not be cured by amendment.” Weilburg v. Shapiro, 488 F.3d
1202, 1205 (9th Cir. 2007); see also Saul v. United States, 928 F.2d 829, 843 (9th
Cir. 1991).

The Eriksens’ remaining contentions are unpersuasive.

AFFIRMED.



