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1 jI
endanla alleges the following upp' n 1:1 PlaintiF, for her complalnt against DefI

!
2 personal knowledgq as to herself and her own acts and upon information and beliefI
3 . as to a11 other matters.
4 1 'Jurisdicut,n is base. d on 28 Ups.c. section 1332(a).i
5 j NA ' OF ACTION
6 j This is a class action brought by Plaintiffindividually and on behalf of
l7 all o%vners of Valulife and Valuterm ltniversal life insurance policiu (the
I ttpolicies'') adminlstered by Defendant Cpnseco Life Tnmlrance Company8!
9 I ('ronseco Life''). Piaintiff seelts itljtmcfve declaratozy and monetzry reliefj ' , .
10 , requiring Defendant to forego staggering costs of insurmlce increases that they
1 1 ! tmlawfully imposed upon Valulife and Valuterm polioyholders aod to l'epay or
' 1 ' lation accotmts any unlawful charges that it has12 j rqstore to the policies accmnu
113 1 alryady collected.
l . -14 Previously, in an action entitled Rgsenbaum, et al. v. Philadeèlna .I,!A
15 Insuyance Co., et al., Case No. 93-0834 NIRP (EEX) tthe ARozcmbawn Action''),
h ;
16 j tlus Court t'the Honorable Mariana R- Pfaelzer) held thaf the defendqnt insurance
17 l companies, now luwwa as Conseco Life, materlally breached tlac cost of insurance
1 2 clause i1l cel-tain of its universal life insurance policies by tmlawfully repricing
l
19 l those policies (f.c., increasing the cost) to pass on to its policyholders a fax that
20 Consress imposed o!l life insuratlce compnnies. This Couzt heldthat the policies
21 Gtclid not pennit fconseco Lifej to increase cost of insurance to accotkat for a
22 change other th0 in futttre mortality experience-'' (emphasis added). Tllroagh
23 ceniticadon of a national cldss action, Defendnnt Conseco Life was forced to
24 return a11 the unlawful cost of insurance charges (plus interest) to its policyholders.
25 'l-he Policies, at issue in this action, have the exact same cost of insurance
26 provisions as the policies adjudicated by tbis Com't in the Rosenbaum Action.
27 Thus? ander tMs Coulï's prioz orders, in the Policies, w'ithout question, the onlv, .

28 vadable elemenz in the cost of insuranoe formtkla is the cost of insul-ance rate and )
I I
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l Defendant can only increase the cost of insurance rate based upon its expecution '
2 as to future morfality expezience and for no other re>nom'

3 4. Now, for the Valulife and Valuterm Policies, even though they have 'l4 identical policy provisions as the policies adjudicated by this Court in the
5 Rosenbaum Action, Defendant lnas unlawfully m-prioed those policies and
6 drmstlcaily and precipitously increased tlle oost of lllsurance charges. 'l'he huge
7 increases begin irl policy year 21 and the increases are so lazge and sudden that
8 they calmot possibly be based on expecutions as to ftaure mortality experience.
9 The impact on policyholders will be a devastating increase in the cost of these life
10 insurance policies and one, according to the lmguage of the policies, thnt is not
1 1 permitted. Since many of thesc policyholders are now elderly and/or have medical
12 ' conditions, they will be left with reduced life insurance coverage or no life
13 insurance at all. Plaktiffbelieves 1at Defendant will unlaNvftzlly increase the cost
14 of inmlmmcc charges to attempt to veatly inczease profits on this group of polides.
15 5. By this actiona Plaiùtiftl on behalf of herself and on behslf of the other
16 impacted policyholders, seek an injunction requidng Defendant to reverse the
17 unlawful increases in cost of insurance charges on the Policies and to 11511 their
18 contractual and other obligations to Plâintiff alld the Class. PlAintiff seeks a
19 corresponding declnrntion that Defendant must detenlne the cost of insurance
29 charges for tlm Policies in aecordance V:II tbe terms of the Policies and reiqqate
21 the cost ofinsurance charges that exixed before the recent tullawful irtcreases.
22 PlaintiFalso seeks eorresponding monetary relief rzquirlng Defendant t.o repay to
1 Plahtiffand the Class, or restore to the accmuulation accounts of the Po-'icies, the 123 i

1
24 qmount of any unlawful overcharges.
25 6, Further, Plaintiff , in accordance witb Business and Professions Code
26 section 17200, cf seq., On bchalf ()f. a1' 1 affected policyholders of Defendanto seek an
27 ; ordcr enjoinipg Defendant Som, among otlaer fhingsa eollecting the urtlaAdki
28 ' increased charges from its policyholders aod forcing Defendxnt to reinstate those
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1 policyholders wào were forced to surrendçr tlaeir policie' s becatuse of the drRmatic
2 and tmlawful increase fn cost. Plaintiff also seeks alA order of restitution to be paid '
3 by Defendant to che Class for the amounts Imiawfully collected.
4 PARTp',s
5 Plaintil Celedortia X. Yues M.D. is, and at alI times herein mentioned
6 was, a resid.ent and citizen of thc State of Califontia. In or about September 1995,

7 Rutlz S. Yue became tlze insured under a universal life irzsurance policy (known asI
8 Valulife) issued by Defendant and Plaintiff Celedolûa X. Yue, M.D. is the owner
9 of this insurance policy. When oxighally issued and continuing through the
10 present, tbe policy had a faee Rmotmt of $400,090 witlz policy number
1 1 1û90236) 01 . A true and correct copy of the policy is attached hereto as Exhibit. ''h -'' I
l ;5 ;'A''. 1
13 8. Defendant Conseco Hfe, alld at a1l relevant times was, and is, a
14 corpomtion duly orgacized and existing atlder aud by virtue of tlle lawg of tbe
15 State of tndiana and Sransacting the btzsiness of instlrallce in tlle State of California
16 and within thisjudicii district. Until 1996, Conseco Life was known t.ks
17 Massachusetts Generql Life J-rlsurauce Company CfMassachtusetts General'') and, in
18 or about 1998, Philadelpltia Life Icsurance Company (ttphiladelphia LifeD') was
l 9 merged into Conseco Life. Both Mwssacimsetts General and Philadelphia Life are
l :20 l now known as Conseco Life. Massachusetts General and Philadelphia Life '. I

21 ori/nally issuod tlle life insurance mlicies at issue in t'his acciori and they were the
22 defendmnts in the Rosenbaum Action.
23 JURI- SDICTION xo  VB-NLTB
t24 ( Jmisdiction is proper in this Court under 28 U.S.C. section 1332(a) by
25 vh'tue of the diversity of citkenship betwecn the Plaintiftl on one hand, and the
26 Defendant, on the other hand. The amolmt in controversy for each Plaintiff and
27 . member of the class exceeds tbe suna of $75,000, exclusive of interest and costs.
28 10. Venue is proper 5n thss district uuder 28 U.S.C. section l391(a)(l)(2)
11
! -



. . :
1 by virtlle of (i') the residence of Defendant in th1'K district and (iib that a substantial
2 pm4 of the events g'iving rise to tb.e clnims occun'ed in this district. , '
3 CLASS ACTION ALL:GATIONS
4 'fltls action is brought by Plaintiffindip-id'lmlly and on behalf ot a class

. . - !
5 t+e t;C1â.ss'') pursuant to Rules 23 (a) and (1842) alld (b)(3) of the Federal Rttles of' :(
6 Civil Procedme. The Class consists of: i

:
7 12. A1l ownerg of Valulife and Valutenx Scuniversal life'' insurancq
8 policies (the 'Tolicies'') issued. by either Masséchusetls Geneml or Plliladelp, hia;
9 Life and that were later acquired and serviced by Conseco Life. The Class ctoes i

i I10 not include oficm-s or actuades (or their hmnediate families) of Massachusltts ':)t 1 General, Philadelpllia Life, Conseco Life, or any of their parent comparxies, 'E
12 icoludîng Conseco, Inc.. (
1 3 1 3. The Class consists of thousalzds oî oons'lmers of life izzsurance pnd is

' j

'

14 thus so nïlmerous Tlmtjoinder of allmcmbers is impracticable. T1)e identitits and2
1 5 addresses of Class members c,m1 be readily ascertained from' btlsiness records
l i tained by Conseco Life. )16 , ma n

17 l 14. Tlle claimn ssserted by Plainuffaze typical of the clnims of the 'Ci'ass.'/ .'F1 8 : 1 5. Plaintitf will fairly and adequately protect the imeresta of the C'lass in

l that tllby have no intel-est aIItVOIZSVX to tIAOSe Of 'Lbe Otheè Cl2.%: lmembersy lnd t1 9 -è20 Plalntiffhas retaiped attorneys who are knowledgeable and experienced in llfe
21 insuvce mattersp as well as clasa and complex litigation (the snme courlsel who
22 successfally represented the classes of policyholders certified by this Court (i) in '
! (23 the Rosenbaum Action; and (ii) in NIDL No. 1610 AHM entitledfn Re Ctutveco
. 

' j24 Lfe Insurance Ccmptzrl-lz Cost ti-fWzl-çz/ztzr/fle Litigation described below),j . '16 Plaintiff requests that the Court provide Class members wit: written25 .. r
i notice andtbe right to opt-out of any class certised ià tHs action. :26
j .27 ; Rule 23 (bJ(2)
28 Cfhis action is appropriate as a class qction pursutmt to Rule 23 (1942),(

X



1 Plaintûff seeks injunctive relief and corresponding declaratozy and incidental
2 monetary relief for the Class. Defendant acted in a marmer generally applicable to
3 the cntire Clouss by iacn-euing in a formulaic mnnner the cost of insurance charges
4 on all Valuîife and Valutenn Policies ovzned by members of the Class.
5 18. Defendantss wrongful actions to unlaNvfully inci-ease the cost of
6 iasurance charges on the Policies, if not enjoined, wlll subjeot Class members to
1 enormous continuing future harm and will cause il-repacable injtsies to Clus
l members who are éompclled to surrcnder valuable life insurance policies witll no8
9 economically viable option for altemative life insurance. Althoug,h Class members
10 will sll<nin Jsmages in the form of increaed cost of insurance charges a'nd
1 1 ' depleted accdlmtllation accotmt values, the adverse fnancial impact of Defendant's
12 1 lmlawfu.l actions is contirmlg and, unless enjoined, will cause exponentially:
13 ' higher damages to Class menlbers in future years. Tlms, injunctive and other
14 equitable and declaratory relièf are primazy goals in th1 litigation, Plainfffwould
15 bring suit to obtain injtmcùve and declaratory relief even in the absence of
16 available monetary remedies and ljunctive cmd declaratory relief are reasonably
17 necusary and appropriate when Plaintiifprevails.
18 19. The monetary zelief sougbt on behalf of the Class to remedy
19 Defendant's wrongful conduct llows directly from Deferldnnt's liability to tbe
10 Class as a whole and can be objectively detennined. The sncreased oost of

l21 1 instlrance charges and any diminution of tlle accumulafon account values of the
22 Policies ow-fted by Class members can be mathematically quantified and do not
23 depend on any subjective assumptions oz idiosyncrxasies that are peculiar to 7i
24 j individual' Class members.
' j2,5 , R-ule 23-(b)(3)
26 20. This action also is appropdate as a class action pursuant to R'ale 23

27 'j (b)(3) of the Federa! Rules of Civil Pmcedure.
28 21 . T'be quesfons of 1aw or fact affecting the Clmss predomicate over

I 5



1 those questions affecting only ldividual members. Those common questions
2 include: '
3 whether Defendant's actions to increase the cost of insurance charges
4 on 1he Policies violated the tel'ms of the Policies;
5 b. whether Conseco Life breached its contracts with Plaintiffand
6 members of the Class;
1 whether Defendazat breached obligations of good fai' Sh and fair dealing
8 owed to Plaintiff and members of the Class; i
9 d. whether Defendant commjtted acts of tmf'kir competititm as defmed I
10 by California Business and Professions Code section 1 7200, et scg.;
11 e. whether Plaintiff and members of tlle Class are entitled to specific
12 performance, injunctive relief or other equihble relièf against
13 Defendauti and
l

14 I whether Plaintur and oass members are entiued to reoeive incidental
l 5 monetary relief or, altematively, damages ms a result of tlne tmlav'f'ul1
16 ? condud by Defendmt alleged herein. #l ' I17 1 22. A clasg action is superior to other available meiods for the ftair aud.
i18 ) eocient adjudication of this controversy for at least the following reasons:l ,' t.ll f members of the class, many of whom are elderly and19 l given e agc o

20 kave Iimite'd resources, the complexity of issues involved in this
21 aclion and the expenée of litigating tbe claimg, few, if anya Class
22 members could afford to seek legal redress inclividunlly for the
23 w'rongs that Defendut comnzitted against thea and absent Class
24 members have no substarltial interest in Lndividually conlolling'the
1 prosecution of irzdividual actions;25/

'

26 1 when Defendant's liability has been adjudicateda claims of all Class
. p I

27 members can be detenmined by the Uourt; I
28 tlés action wil.l. causc an orderly and expeditious atlministraion of tbe
Ii 6



I
k1 Class claims and foster economles of time, effort and expense, and

i2 enstae tmiformlt# tJf dedsions;
3 d. without a class acticn, many Class members would continue to guffbr V
4 injul'y, and Defendantls violations of 1aw wili contilme without
5 redress wlzile Defendnnt continuej to reap and retain tlae subqtzmial
6 proceeds of their wrongful coaducq and
7 this actibn does not present pmy udue difficulties that would impede
B its management by the Court as a class action.
9 BACKGROUND
1 0 A. In a Uniyersal. Life Policv, . There-are Onlv Two M-.at-eri-al Vari- able Bkg-tents-

. '

1 1 (i) the Imerest Rates and (ii) the Cos't of lnnuralnce Rate
12 23- The insmance policies at issue in this action are a type known as a
13 t'Universal Lifd' insttrance policy (hereinoer Kcunivelsal Life Pol5cjP'). A
14 Universal Lifc Policy is designed so that the policyholder shares the risk of tl'le
15 moniity experience and inves>ent ftmctions Avith the buurance company. The

' i16 G'cost of insurance charge'' paid each month to the policyholder compcnsates the !:

'

17 insurance company for the mortality risk and this charge is tied to the fulure

18 mortality experience of the insurance company. The other variable element ls thel . .
19 1 interet rate paid by the insurance company on accyannulatlorzs that build up for the
l beaetit of tbe policyholder. ne rate of interest will vary depending on general20' 1 . .21 l market and investment Gmditions in the qconomy. With the variablc (i) rate ofl '

22 j interest and (ii) eost o' f insurauce tmortalityl charge, the policyholder participates23 with the inlurance company as defmed by the terms of a Universal Lzf' e Policy.
24 24. A Universal Life Policy is typically marketedv sold and purcbased cn
25 Ihe premise that a cerlain n'lrnber of premillm payments will ftmd the policy at a
; '26 . cet-tain level of insurrmce covelxge tln-oup:,h maturity. 'rhis is possible because the

. '

27 premiums are paid into an accotmt value which builds up over time and the cost ofl
l maîntainir,g the ponc. y is s-ubtracted frem the account value. nerefore, a28
;
I

7



l Universal Life Policy gives a policyhclder flexibility as to the timing and amount '
2 of premium palrments.
3 25. Under a Universal Life Policy, the policyholdçr pays a premium and
4 the plu'nium (less an expense charge) is deposited into the aocount val. ue or
5. aocumulation fund (Le., a fund that accmes for the policyholder's benest).
6 26. Each monfh that a Universal Life Policy is in force, 'thc insttrance I
7 company deducts tlhô cost of insurance &om the account value an.d credits interest
8 on the funds in the aocount value. Again, the cost of insurance is desired to cover
9 the ftztare mo>lity risk to the inmuance company (i.e., as described by Defendant
10 Corseco Life, the i'monthly cost of pure irlstkt-ance proteotion under the policy'').
1 1 27. Subject to a minimum guaranteed rate of interesl as detenlned irl
22 good faitb by the insurance company, the inslvance company credits interest on the
13 'filnds in the accotml value and eeach montll tlze interest is addqd to the account
1 4 v a1' u e .
15 28. The account value is deâned by the policy as the balance of the net
16 premiums (prenllm less an expsnse charge) paid by the policyholder and crcdited
17 interest, decreased by monthly deduotions- Subject to further condidons, a
18 policyholder may also take loans f'rom yhe accotmt value.
19 29. According to a UnWersal Life Policy, the monthly deduction is an
20 amount taken âom the account value at each monthly deduccion date, arld is
21 calculated by addhg the cost of insurance charge to a monthly experxse charge. As
22 long as therc are enough funds in the accotmt value to pay the monthly deduotion,
23 the UrkiveDal Life Policy will remain in force-
24 . 30. Under a Univelsal Life Policy, the cos,t of inslzrance charge is the
25 primary monthly deduction frorrl the accokmt vaiue. For exaple, irl the Policies,
26 the cost of insllrnnce charge is defned as:
27 COST OF mSURZYNCE
28 The montldy cost of insllrnnce fbr the policy is

S



1 calculated as (a) multiplied by the result of (b)
2 m'Tnus @) Wbefe: ' '
3 Monthly oost of insurancc rate as described
4 I in tlae Cost of Inslarance Mtes section;
75 b. lnsured's death benefit at the bèbnnlng of
6 tlle policy month dlvided by l .0036748; and
7 c. Accurfmlation account at the beghming of
8 the policy mont.h-
9 j Divide the result by $1,0:0.
1 <T A' 6) '10 
. Exhibit A at p. .

1 1 31 . The cost of insuracce chazge is basically the face amount of the
12 covemge provided by tlle insurarme policy less the accotmt value muitipiied by the
13 cost of iMAurance rate. The resulting cost of insurrce charge fluotuates depending,
14 arnorlg otlaer things, on the gmount of fands i.n the accoant valuc at any given time j1d the cos't of insurance rate. By design, the rates beoome larger each year as the !1
15 an
16 j insure,d ages.
l 7 B. llnder the Express Policy Terms. t14- e. Cost of lnsurance Rate Can Onlv Be

12 Changed Based--on Defendant's 'tExpec-fation as to Fumre Mot'talitç
1 9 F721Y10-9:, R 1l l
l 32 Under the express terms of a Urziverml Life Policy, the cost of20 .l .! insurance rate is comwcted to and dependent solely on the future mortality21

22 expedcnce of the insurance company. For exaïple, as set forth in the Policies, the
23 mortality rate is based on the Sfommissioners 1980 Standard Ordizmry Mortality
24 Table.'' Indeed, under the tenns of the Policies, the. mort-qlity cost adjustments are
25 i, 
premised solely on the future naortality experience of Defendant Conseco Life.

26 33. The Policies provide, irt pel4inent part, as follows: !
27 ', The cost of insktrance rates shown above are based qn the
)

' 

.

28 j ' Commissioners 1980 Standard Ordinary Female
9



1 Mortality Table . . ..Actua1 lontlaly cost of inplmnce
j '2 E rates w2l be detelnnined by the company based on its
3 expecution as to Rture mortalitv experieaAce. However,
4 the acmal cost of insurance rates will not be greater th*
5 those shoMm above.
6 Exlaibit SCA>' at p.4. (èmphasis added).
7 ' 34. ne Policies in tbe CKC',fIST OF XSURANCE RATES'' section,
8 proAride, in pertinent parq as follows:
9 Current monthly cost of insurance rates will be
1 O determined by the Company based on its expeoléon as
1 1 to future .m-ortalit-k-z e-xperiench.
12 Exhibit C'A/' at p.9. (emphuis added).
13 35. Tlzus, tmder the terms oî a Univcrsal Life Policy, including tbe
14 Policies, once the actual cost of insur=ce rates are set by the inskuanoe company,
15 tlwy can only be increased because of anticipated future worsening mortality
16 ' èxperience ofiosurance company (f.e. , more death claims anticipated ilz tlae futuzc
1 - j17 / than were preWoasly expected). .l
1 8 36. ne calculation of the cost of insurance charge is hlgbly complex and
19 it is completely impossible for any policyholder to un' dersyarld the ccmputation of
20 tbe cost of irtsurartce charge becausea among othez reasons, insurance companies,

.
21 i including Conseco Ltfe. do not and will not disolose the actual cost of inslzrance
22 rates (used i.n the calculation of cost of injurance charges) to policyholders. In
23 : other words, Ge policyholder does not krzow or see the actual ceost of inaurance 11 ' lj

24 ) rates charged b)r the insurance company- As set forèuh in paragraph 39 below, the25 insarance compmy, including Conseco Lifs, only advjscs 'as to the moniiy cost of
26 insurance charge deducted from the accolmt value and not the actual cost of

27 ! insarrce rate.
28 W1. 'lile there are maximum costs of instlrance z-ates sct fortll in a

10



I
4 ' .1 Unhzersal Life Policy, Mdthout exception, a Universal Life Polioy, includlng 'the
2 Policies, are p-iced ancl sold by insursnce companies with cost of inqurauce mtes ' ;
3 get substantiily less than'the maximum cost of hlsurance rates. Otheerwise, the
4 insurance policy would be prohibitively expensive and coald not be markcted.
5 Howevm', after a Univemai Life Policy is issued with cost of insurance rates
6 s'ubrnntially below the mnxilùum cost pf insurance rates, the cost of insurance
7 rates and resulting cost of insuracce charges carl 0111), be increased if there is a
8 material change in tlle future expzctations pf mortality cxperienoe for the Universal
9 1. Life Policies of the insurance company.
1 38. Each year, on the snniveksary date of the inception of a Univursal Life10

1 1 Poiicy, the insurance company sends to the policyholdér twith a copy to the listed
12 hzsiu'anoe agent) an annual repon detailing ccrtain values of the inmzrance policy,
13 th.e amoullts deducteda and interest credited during the precading yean nus, the
14 armual report will show for each montb during tlle precedzg year the premiums
15 paid by the policyholder, the cost of 'lnsurance charges, muy expense deductions
16 taken from the policy, as well as the interest ct'edited to the account value. Again,
17 an insurance company does not advise policyholders conceming the adual cost of '

' j) : irlsurancès rates USe,II in the calculation of tlae cost of izlsurapce charges. !) . '
1 9 ) C. As Fotmd by tltis Courk Defendard Materiallv Breached Universal '.(,ife
20 Policies Bv lncreasino,- the Cost of Jmsurance Charûes for a Reason Other
21 . 'l'han Its t'Expectation as to Future Mortalitv Expelience''

:
22 I 39. ln or ahmt 1p92, even thoug,h tlze ccfs.t of insuranee is explicitly tied to
23 . futttre mortalit'y experience, Defcndant Conseoo Life (previously lœown as
24 Massaehusetts Oçneral and Philadelphia Life) decided to increase the cost of
( .l25 insurance chm'ges in its univenal life insurance policies lmown as .Lifetime and
26 Lifestyle policies to pass through some of the D.A.C. tax expense to their
27 policyholdeo. ln or about 1990, as part of the Reconciiialion Aot, Convess had
23 imposed the D.A,C- tp.x on liib insurance compnnies. Defendant made all artiscial

l 11



1 adjustment hl the cost of insurance mte unrelated to it.s expectatioas as to future
2 moztality experience in order to inczease premiums and lhereby collact the D.A.C.
3 TraM from'its policyholdqrga rather than pay it out of compalzy prosts or strplus as
4 intended by Congress.
5 4û. On or aboutNoverp ber 18, 1992, Plaintifflames Rosenbaum C<Mr.
6 Rosenbalmf') filed the Rosenbaum Actiono allcging, amo. ng other claims, thas
7 Philadelphia Life and Massachusetts Oeneral (now Conseco Life) breached the

. 
'

8 Lifet:me and Lifesye policies by increasing the cost oj- insul-ance charges to pass
9 on aportion of the DAC tax liability of Comseco Liib. Mr. Rosenballm maintained
10 that, according to the language of izis insurance policy, the cost of insurance rates
l 1 ' could only be ipcreased due to changes in expectations as to the future morality
12 experience of Conseco Lzf' e.
13 41 . By order and decision dated March 3. 1994 (Exhibit 'QBR' herelo), in
14 the Rosenbaum Action, this Court fmmed the question prescmted mq follows:
l 5 ln tlûs cnse, the Court must detennine whether thc term
16 fïcost of illsulunce'' i'n the Flexible Policy inciudes factors
17 other than the Companies' expectation aj to future
18 mqrtality experieoce. Put another way, the Cou14 must
19 d-ecj-de wh-eth-er-the Flexible Poscy permitted th- e
l20 ! Compaoy to increase the cost of insuratzce to account for

21 a chanze oitpr than in expectations as to future mortality
. '

22 elmerience.
23 Exhibit KLB': at pp. 4-5 (emphasis added).
24 42. In this Ccurt's order and decision, tlais Court ftzr-tlwr held:
25 The natural and reasonabls interpretation of the Flexible
26 Policy, especially in conjunction with tlle Flexible Policy
27 language tm' der tlle chad of t'Guaranteed Maximum
28 Montllly Cost of Instuunce Rates,'' is that expectations as
i
l 12



I
1 ' to future mortality experiènce are tbe basis for the cost of
l2 insumnce rates. Therefore, uny c//angc f7: the cost kf
3 iuzumnce wtxz/tï logically /7c based on a change in the
4 Companies ' eapeefc/ïo?za an ro/zffrc mortality
5 =p. EWezzcaI
6 Exhibit t%'' at p.5 (emphasis in original; italics added).
7 43. As tllis Couz't further held in its order and decision of Mazch 3, 1994,
8 Etttlbe increase in cost of insurance under the Flexible Pclicies was not due to any
9 changcs in expectations as to lture morfality experience.'' Bvhibit 418,, at p.4
19 (emphases added). lndeed, in its order and decision, this Court held:
1 l The Court has no diffculty in concluding that the
12 Flexible Policy did not permit tlae Compnnies to increase
1 3 the cost of insuranee to account for a change otlzer t1:t= in
14 fmuxe mortalil-exrerien-ce * * * gbjecause all
15 nmbiglzities must be resolved agpinst the insurer, the
16 Court fmds th1 LDefendant) breached ita obligvons
17 lmder the Flexiblc Policies . . . when it J-ncreased tlac cost
1 8 of instlrance to pass on t1/ DAC téx.
19 Exhibit *IB'' at p.6 (emphasis added).
20 44. Thereaierz sn +eRosenbaum Actiow PlaintiffRosenbaum, along
21 I with Plaintiff Bernard Gilbertv 151ed a motion to certify a national class action on
i 'larly simated policyholders of Phiiadelphia Lifa and22 j behalf of a11 siml

23 Massachusetts General (now Conseco Life) wsth the same language iu their life
24 insm-ance policies and who also paid increased cost of insuraace charges.
25 45. During the Rosenbamn Action, beczuse Of the sllnmlary adjudication
26 ruling against Conseco Life, Conreco Life returned the cost of insuratwe rates to
27 the level prior to the unlaqrful increane that was not related to future mortality

28 expcrience.
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1 46. By order entered on February l3, 1995, this Coml certifet fôr a11
2 members of tlle Class throughom ihe nation, tbe claims for breach of contract
3 premised on the passing on of tbe DAC tax liability by iucreasing the cost of
4 lnsurance rates contrary to the tel'ms of tlte Lifetl'me aùd Lifestyle polices. The
5 liability of Conseco Life to the class members for this claim was tstablished by the
6 order of this Coad entered on Febmary 13, 1995. 1.n addition, by ozder dated
7 February 13, 1995. this.coat celrtified, as a juyclass for those members of tlae
8 Class residing in the State of California, the claims for breach of 'the implied
9 covenant of good faith and fair dealing.
10 D. Bv Order of This Court. in tl)e Rosenbaum Action. Defendant Was Forced to
l 1 Return thc Wronzful. 1v Yaken Cost of lnsurance Charges trnder thc Lifestvle
12 aad Lifethne Universal Life Policies to its Policvhol-dem
13 47. Afler certiscatfon of tlle clases by this Com4, but before tbe
14 . dissernlnation of the vrritten notioe of pendency of a class action, aud under the
15 1! guidance of this Couzt the part-les reached a seiement of the Rosenbaum Action .
16 on a nationwide basis. In essence, under the settlem4nt, policyholders received
17 100% of the m'ongftzlly taken cost of ins'arance charges, plus interest, Fom
l 8 Defendant.
19 48. 'In addition, under the setllcment, for those class members who
2à wrongfully paid sun'ender charges on tiae teznnination of their insurance policy
21 because of tbe increased cost of insllomce chargeg, Défendant created a sepazate
22 fund. Under the supervision of a special master, as provided for in the settlement,
23 the dsmaged polioyholders applied for and t-eceived their surrender charges from
! this fund.24 ,i

25 ! 49. ln all, Dcfenclant paid in exces: of thc sum of $20 million to settle t13e
26 Rosanbaum Action and to return the ualawfui charges, plus interest, to the
27 impacted policyholders, pay damages to policyholders. and pay atlorneys' fees and
28 costq to class counsel.



!.
;1 B- Respectina the Llfetime and Jaifest-yle P-olicicss in 2003 and-2004. Conseco

2 Life Azain Wronzfullv lneriésed Co-st of tasuz- ance Charaes
3 ! 50. In or about 2003 and 2004, for the Lifetime and Lifegtyle tmiversal k
4 life insmance polides at issue in the Rosenbaum Actiow Defendrt Conseco Life
5 smnounced tkat it was again increasing the cos't of inmrance charges. 'lhis time the
6 increase was based on Conseco Life eliminating some unidentified ''non-
7 guranteed'' Oenefit'' because of the Reconoxniu dowalturn . . . gandl significaptly
8 diminished hwestment A-ields.'' Before this change, lmknowato its policyholders,
9 Conseco Life computed the cost of inmarance charges using an actuarial vmiable
10 (called tbe tfR-Factor'') wllich had the effect of reduci.ng the cost of insurance

h d inst the policyholder's accumulation acpount. Conseco Life's
11 c arges assess; aga
12 lfelilldnation'' of the R-nctor increased the cost of insurarzce charges for many
' 13 Lifes-tyle and Lifetime policyholders.
14 51. As a xsult of thcse cost of insumnce increases, impacted
15 policyholders flled numerous actions agains't Conseco Life and they were
16 consolidated by the Judicial Panel on Multidistlict Litigation in this Court before
17 the Honorable A. Howard Matz in a IWDL proceeding entitled ln Re Conseco Zj&
1 B lnsurance Company Cost oflnsm-ance Zfnka/fon, MDL No. 161 0 ,M84. ln A'IDL
19 No. 1610, omong other Lhings, Plaintiffs and members of thc Class maintairled the

20 cost of insuranc.e chmges under the Lifeûme arld Lifestyle policies could only be j21 increased in the event thal Conseco Life cheetnged its expecvtion as to future '
1 ' .22 j mortality experience irl accordmwe with the langtmge contained irt the cost ofI instkrance provisions. In other words, tbe cost of insurance charges coald not be

23(24 incremsed becauâe of a chvge in the forniula for computing the cost of inssutrance
l25 ' charges. The cost of insttrancc increases allowed Conseco Life to eliminate many
26 of the încrcasingly tmprof Vble policies, to nhe detrirnect of policyholders who
27 were left with life insurance policies that had suddeiy become prohibitively

28 expénsive.
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1 52. Plaiatifs in MDL No. 1610 also alleged that Conseco, Inc., the
2 ultimate parent of Conseco Lifè, exercised Och domirkiou and oontol over tlze
3 affaira aad actions of Coztse.co Life that these companies had no separate existence. <
4 Plaintiffs alleged that Conseco Litb eliminated the R-Factor, and thereby imposed

t' its policyholders, to enhance 'Lhe balance sheet of5 dramatic premium noreases on
6 Conseco, lnc., wllich was attempting to raise capital in the public ûnnncial macketa
7 aher emerging fyol'tï bnnknlptcy in Septembe,r 2003. nerefore, Plaintiffs aileged
i8 that Cohseco, Inc. was the alter ego of Conseco Life aud Conseco, Inc. was liable
9 and zesponsible foz a11 of Conseco Life's actkons încluding tlle unlawful cost of
10 insurance increa-ses on the Lifeime and Lifestyle policies.
1 1 53. By orders dated Apri) 25 and Apzil 26, 2005, this Coud ttlae
12 I TIonorable A. Howard Matz) certi lied a national class of policyholders as to the
13 breach of contract and injtmctive relief causes of action and a Califonlia class of
14 p'olicyholders respecting the causes of action for insuran.ce bad faith arld violation
15 of Section 17200, et seq., of the Califomia Business and Professions Cude.
16 F. Conseco Life Intends to Massivels. Increâse tlw Cost of Jnsurance Rates For
17 the Valulife and Valutcl'm Policies Not Based on its 'tExpecGtion as to
i18 Future Mortality Fxperience''

19 54. As alleged above, under &he rulimgs of tbis Coa'd an.d the explioit
l20 language of thc Policies, an increase in lhe cost of insurance rate,s and attendant

21 cost of insurance charges can only be predicated on Defendant's expcctations as to
(22 ' future mortality experiônce and nothing else. Upon information and beliet
23 Conseco Life intends to dralatically and sruddenjy increase the cost of ipsurarzce
24 charges for tbe Policies beginning in policy year 21 for reasons other thm1 its
25 expectation ws to future mortalit.y expelsence. Jn recent times, mortality experience' 

t
' - ri has not deteriorated. !26 in the United Sfates has improved and mortality expç ence J

27 In other words, it is well known that the populaticn in this cotmtor is iiving
l iguigcantly longer tl'lalz was anticipate,d in tlae past and not living shorter than22 . s
l 16



1 ardcipated. For exnmple, according to the Society of Actuaries, Report of the
2 Individual Life lnsurance Valuafon Mortality Task Force, issued November 2001,
3 moriality has improved for males, ages 55-:0. bl tlle rauge of 1 percent each year ;
4 aad the improvemcnt ilz mol-tality for females, ages 55-80, is in the range of .5
5 percent each year. Thcrefore, Defbndant's expectation as to the future mortality
6 respecting the Polices could not have s'uddenly and precipitously decreased
7 precisely at policy year 21 so as to parmit the cassive increases in cos't of
2 ïs- tu-ance raies for the Policies begkming in policy year 2J.
9 55. Thus, once again, Conseco l-ife has impermissibly încreassd cost of
10 l-nqurauce charges on its lmsvel-sal lifu policies not based on its expectadon as to
l l flzture mortality experience. Under such circlimstances, Conseco Life's increases
32 of tlw cost of insalralwe oharges, in flagrant and matezial violation of the plain
13 Janguage of the Policies, is tmprecedented in the life instlrance industry,
14 padicularly irl light of (i) Conseco Life's prior breach of tlze nhnnte provisioo.s in the
1 5 Lifeth'me and Lifestyle policies as found, as a matter of law, by this Court in the
. 16 Rosenbam Actiofr, and (ii) Cpnseco Life's impel-missible increase in cost of
17 insurance charges as alleged by the class of policyholders irl MDL No. 1610.
18 56. A1 no time did Congeco Life diselose that it intended to impose
19 j mzssive cost of insurance increases begilaning in policy year 21 of the Policies.
' ' lied on the lower cost of20 t 'rhe polkyholdersp including the Plaintiff in this actionp le

21 insurance rates in prrchasing the Policies, continuing to pay prerniumq respectillg
22 the Policies, and not seeking .% stkrance coverage elsewhere.
23 G. Througln îhe Cost of Insurance lnc-reMe- ss Defendant C-onseco- Life q.?ill

. 24 Cause Mauy ofthe Policies to Lapse '
25 f 7. Rhhe increases in cost of insurance charges for the Policies are so
26 (lramatic, sudden, and unexpectedly large that many members of the Class are now,
27 I or will be, tmable to afford to pay these huge and unexpectcd increases in prelnium
28 requiredto keep their insurance policies în forcç. Many polioyhol.derg wtll, or llave)
' j
I



1 b en forced to surrendel- their life irtsllmnce polieies. h addition, uponC )
i2 ' information acd belief, many of tbese policyhclders are elderly and lminsurable
) .13 aad, after sm'render of their policies, they will tbereby be left without insarance
4 protection aud/or adequate instvance protection.
5 58. Upon information and beliefk from itg perspective, Conseco Life came
6 to tb.e realizztion thal tlle Policies could provide a source of additional profits either
7 I tlcough additiolaal cost of inqurance collectior-s or forcing policyholders to
: summder their Poiicies relieving Conseco Life of the obiigation of paying future
9 deatil benefits on this seasoned book of business. Ihe huge increœses in cost of
10 insurance are so large that Conseco Life must have anticipated that maoy
l 1 policyholden would be unable and/or uuwilling to pay tlzese substantially ,
1.12 increaged costs to Conseco Life. Under these circumstances, upoo irtfol-mation and

13 beljeil tlxre is little question that Conseco Life intended, at a minimum, to
14 subslnntially reduce the n'llmber of the Policies llut are in force.
15 '' 59. ln s'um, Defendant Consoco Life's actions have greatly dnmaged
16 many tlmusands of policyholders throughqut the Up-ited Stales. These
17 policyholders depended on the good faith arld honest actions of Consem Life to
l 8 protect tllem arfd to provide life insurallce benefits to their families and loved ones
l 9 v/hen they dje. Ratller than honor sucb trust, particularly when many of these
20 policylwlders are now ill mld/or clderly, Comeco Life has violated and broken that
21 trust with fhe huge and devastating increases in cost of the Policies,
22 60. Plaintiffand members of the Class were unaware of Conseco Life's
23 unlawful misconduct and intentions and Plalntiff and members of the Class did not
24 know anything about Conseco Life's tme intentiong regarding the cost of insurance
25 cbnrges for tl'te Policies. Plaintifl' mld members of the Class were compietely
26 unaware that Conseco Life intended to naatelially and suddenly increase the cost of
27 insllrance charges beginaing in policy year 21 of the Policies.
I .
28 )
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1 FIRST CAUSB OF ACTION
2 (Brèaeh otcöntract)
3 PLMNTIFF AND IGX ERS OF THE CLASS, FORA
4 FIRST CAUSE OF ACRRON AGAWSTDEFENDANT
5 CONSECO LIFB FOR BREACHOF CONTRACT, ALLEGES:
6 61. Pïaintiffrefers to the prior pmagraphs of this complaint and
7 i h4comomtes titose paragrapb.s as though set forth in full in this cause of action. ,
8 62. At all relevmt thnes, Plaintiff and members of the Class have paid to
9 . Defendant al) preluillrns and chazges due tmder the Polides ms establislwd at the
10 inception of the Policies an0 they have pezfol-med a11 their obligations under the

l 1 Policies.
12 As alleged above, Defendmlt ovyed dutie.s and obligations to Plalptiff
13 aod members of the Claas tmder the Policies, among others, to refrain *om '
14 j increasing the oost of insurance charges, exc' ept as allowed lmder the terms of tbe
15 Pollcies and to othenvise comply vith tbe terms of the Policies.
16 64. Defendant materially breachqd the terms and pzovisions of tke
17 Policies by increazing thc cost of irlsurance charges respecting tl)e Policies in order
i : to increzse prenpium revenue when the increase in cost did not relate to any change
19 in the expectatlon a.s to fhe future môrtality experience of Defendant, but was
Il lely reléted to tbe interest of Delbndant izz increuing its premiam lcome in20 so

7 l order to genemte additional revenue and/or force policyholdezs to surender
22 (cancel) their hlsttrance policies. Ddfeizdant did not give adequate notice or
23 explmation of tllis increase to Plaintiff mld memàers of the Class and Defendant .
24 altempted to zonceal the intended (Ira-rnatic increase irl cos't of insuranoe charges

25 1 respecting the Policieq.
l 65. nis change in &he cost of insurance charge is a flagrant and26( .27 j ftmdamental violation of the express terms and conditions of the Policies. By so

28 suddenly and dramatically increasing the cost of insuranoe chargès begimaing in



1 policy year 21, Defendant has effectively conceded that the ihcrease is not and
2 cousd not possibly be bued on its expecttions as to future mortality experience.
3 ! By iacreasing tlae cost, atld tlacreby requiring substanlîal additional prcmlllrns gom
4 Plaintiff and members of the Class, Defendant has matelially breached the Policies.
5 66. By demanding more premiums from Plaintiffand members of the
6 Class a'nd irmreasing the cost of insurance charges, Defendant has materially

7 breached thc Policies.8 67. As a direc: ard proximafe result of Ddkndant Conseco Life's oonduct
9 and material bre' ach of the Policies, Plaintil'f and members of the Class have
10 suffered rlmmages under tb.e Policies in an mnotmt to be determ-lned accordlng to
11 proof at tlle time of trial. ln additiom resmcting future costs of insurance cbarges
12 ubder tl)e Policies, Plaintiffand members of the Class seek an irljtmction agahst
! 3 Defendut requiring it in the futttre to charge only the cost of irxsarance explieitly
14 permitted under the terms of the Policies and to otherwise comply strictly with 'tlle

15 terms of the Policies.
16 SBCONTD 'CAUSE 0F ACTION
17 (fnjunctive aad Restitutionary Relief Pm-suant to
I18 ' Business & Professions Code section 17200, qt scc-)
l psw.mwwp,oxssm cvos.i.- csw - pacIc,soaa
1920 SECONY CAUSE OF ACTION AGMNST DNFENDANTCONSECO LIFE
21 FOR INJUNWJVE AND MSTITI/TIONARY JIELIEF UNDER BUSINESS
' ( .22 AND PROFESSIONS CODB SECTION 17200, ETSEQ., ALLEGES:
23 68. Plaiadffrefers to the prior paragraphs of this complaint and
24 incomorates those pzraraphs as though. set forth in full in t1)1,5 cause of action.
25 69. Defendant Conseco Life oomlnitle-d acts of unfair compelition a.s
lJ .26 j detined by Business arld Prolèssions Code section 17200, etseq., by cngaging in

27 the following practices, among otheo:
28 a. Marketing and selling lhe P olicies on the premise thg.t 'they were a



solid and good
beneft for a cerïa' in'
policyholders from receiving the promised beneiits l'iom those

inslmance pioduct which would provide a certain death
'osi and subsequently tak-ing steps to preveatc

policjes by materiallyartd unlavvfully increasing the cost of the
Policies;

b. Artiscially adjusting the cost of insurance rates for the Poljcies on
grounds umzlated to the Defendmït's expectatipn as to futtlre
mol-talit.f experieuce in order to increase premiums and/or force its
insureds to surrender (cancel) their policies, a1l of which was, lmd is,
conkary 1o, and precluded by, the express terms of the Policies. The
cost of innurance charges were increased so that Defendant could
reduce the size of an unproftable block of insuralme policies and to
cause many of the mlicyholders to Eurrender tllelr insurarzce policies.
PlaintiFis irtformed and believes and thereon alleges Defendant
breached its duties tmder the Policies by improperly hzcreaslng tàe
cost of inswartce oharges irt order to gain or reAnin an unfair
compeitive advatltage over other life insurers;
Ahcr the sale ofthe Policies, ctmtinuiug to send mmual repoMs, policy
sen'icing statements, illustrations alad other documents and
correspondenoe to Plaintiff and members of the Class wsthout
disclosing tlzat tlzol'e would be sudden :tnd drnmalic incrcases in tlle
cost of insprance charges begirmirfg in policy year 21,* and

d. Concealing from its policyholders the matezial incr/uRe in cost of
insurance charges and not providing aùy advance waming that it
intended to massively and suddenly increase the cost of insurance
charges bcginnin. g in policy year 21 .
Plaimtiffij infonned and believes and on that basis alleges that the

unlawful practices allcged above are gcmtinuirg in nature and they are n'idtspread

21



l practices engaged in by Dtfkndant.
2 i 7 1 . On behalf of th: geiteraj public, Plaintiff respectfully request that the
l: o3 Cou!-t issue an injtuaction agalnpt Defendaot preliminm-ily and permnnently
4 enjoining it from continuing to engage irt the unlawful conduct and preventing
5 Defbndant frorn collecting the increased cost of insutance charges in violation of

6 the Policies.
1 72. On behalf ofthe general public, Plaintiff respectfully requests this
8 Court to order restitution to be paid by Dcfendant to its insureds for premium and
i other amounts vzrongfully reqlzired, obYned and collected as the result of the9

10 wrongftll and ualawful incremse in the cost of insaranoe charges based on the
1 1 wrongful increase in the cost of insurance charges that was not based on
!12 expcctations as to flttm'e mortality experience.
13 73. Plaintifrespectfully requests an award of attonlep' fees as the
14 prevailing party in her request for hjtmctive relief against Defendant.
15 i THIRD CAUSE UF ACTION
16 (T'or Declaratory Relieg
17 PLANHFF AND MENDERS OF l7.G CLASS, FOR A
1 CAUSE Oy ACTION AGNNST DEFENDANT
181 . .19 i CONSECO LIFB FOR DECLARATORY RELVF, AI.LEIJES:
20 Plaintif refers to the prior paragraphs of this complaint and
21 incozporates those pp.rsgaphs as though set folth im fu11 in thiq cause of action.
22 75. An actual controversy has atisen and now exists between Plaintiff and
23 tlae nwmbers of the Class, en one hand, auqd Defendant, on the other hando
24 conc'enaing the respective rigbts and duties of tke parties tmder the Policies.
'
25 76. Defendant contends that it b.as lawfully and appzopziately increased
26 the cost of insurrce charges respecting the Pollcies: appropriately collected (or
27 will collect) the lcreased cost of instlrance claargesv and tbat they are pennitted to
28 cont-inue lo collect these charges in the future for t'he duration of the Policies. 0n
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1 the otller handv Plqintiff and membem of the Class mainuin that Dcfendqmt have
2 inappropriately and unlavrfully, ltl rtdterial breach of the Policies, increased the
3 cost of insuralzee charges not based on its expectations cts to future mortality
4 ex-perience as required by the explicit language of the Policies and in violation of
5 tlbe prior adjudkations of this Court tendered in tbe Rosenbaum Action.
6 77. Under these circumstances, tlle pat-ties' desire a declaration as to
7 their respective zights under the Policies and the Plnintiff requtsts that Couli
8 deciare that the cost of irtsurmwe increases at issue are unlawful and in matedal
9 breach of the Policies so tlmt futare controversies tmdex the Policies may be

10 ! avoided.
1 1 RBFOILE, Plaintiff and members of the Class pray forjudgment
12 providlng:
13 i. hjundive rqlief to preliminarily and permanently enjoin Defendatlt,
14 51 zepresentatives, and atl others acting with it or on its behalf:
15 From changing the cost of insurance and l17e attendrt cost of
16 insumnce charges, other than for expectations as to Rture mortality
17 experience, respecting the Policies; and
12 From increasing the cost of insurance eharges for the Policies and .

19 1, 
requiring those chazges to be re'turned to the levels that existed prior to

20 the pmlawlkl increase.s imposed by Defendant. '
21 2. Injunctive reiief requiring Dçfendam, its reprcsentatives, fmd a11
22 others acting with it or on its behalf to reinstate any poiicyholder whose Policy waq .
23 canceiled or surrendered p.s a result of the intended unlawful cost of insurance

24 increases.
25 Incidental or other moneGry relief in the fonn of repayments to
26 Plaintiffand members of the Class of a1l overcharges requlting fiom thc cost of
27 insurance increases complained of herein and/or payment of such amounts into the
28 ' aocumulation accoun-a of the Pollcies.

l



1
): t Alternatively, general danmges, conseqttcntial dnmages, aad otller
2 incidental damages in a sum to be detennincd at fhe time of t-ial.
3 Restitutionary rtlief requirilpg Defendant to disgorge and divest al1
4 money received ikom policyholders as a result of, or causM by, the artifcii an.d

5 sham increase in the cost of insurance (mortality) charges.
6 6. A declaration that the increases in cost of insurance cbazges m'e in
7 mmterial breach of tlle Pohcies and that Defendant must determine tlae cost of
8 inseurancé cbm'ges as explicitly set forth in the Policies.
9 $ 7. Attorneys' fees expended and incul-red irl recovery of benefts and
2 .10 ' ' enforcement of the terms of the Policies against Defmldaat in a sum to be

11 determiaed at the time of t-dal.
12 Costs of suit incurred herein.
13 An award pf prejudgment and post-judgrnent interest
14 Such other and fulther relief as deemed appropriato by this Court.

1516 Dated: Maruh 3, 2008 LAW OFFICES OF TIMOTHY P. DELLON

17 J12 . By:
l Tim-othy P. Ditlon19

20 Dated; March 3, 2008 BONNETT, FAJRBOURN, FRIEDM-AN &
21 BALINT, P.C.
22
23i '
, sy: - pc 7- p24 An ew S. rleam

25 Attorueys for Plaintiffs

26 .
27
28

24
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. 1. M. ASSA IUSETTS GENERAL LIFE
INSURANCE COMPANY

Bosmonz MASSACHUSFTTG

I .
I1
1I r
'iJZ A STOGK COMPANY/HERLINAFTER CALLED THE COMP- ANYAdmlnlatrafive Offleee: 7887 H. BqllevleG AvenD// Hnglewood. X6 80:11

1309) 528-7652
TMs pokzy is a legal contrnct bblweo:z lhe Company and the owner.

RKAD YQUR P0L i CY CAREFULLY .

na Company will pay tlte mocee:ls as defirled hereia to tlle owner on the maturity date jf the insllred is living on
ràat date. Upon retzipt by tlw Company at its Aeministrative Offices of due proof that tàe insured diôd Mfore thematarily dara amd B'h;e tttb polic.y was irl f orce, :he 'Compamy Will immediatdy pay tho proceeds to the beneficiary.
AI1 mNmeuLs aze subfdct .t,0 all of tté ptovisions of this az!d tàe following pves of 'thjs policy sired pn tâc date oîirxsue at ils Administrative Offi-, Fmglewood, Colorado. Tltis mlkyj i: ilailezl in oonsiderakon of t10 applicadon and
xymsnz oî tbc initial premiumL' '

'
Av R l oH1. mo axAu l NB 'r141 pot. 1 cv .j xon-lcn or zo o

'nis mlicy may be cancalled bz delivering or mailing llm mlioy to Maachllsett-s Genm'al Life Insuranoe Company.7:37 Bast Beayjow Avenue. Bnglowood, colorada 8:111. or to tlw insurance agent through wbom it *as effeoted
before midnipt of tlao twcntietll day after reaipt of such polioy b)' the appliv>n: Upon such delizerlr or mailing, tlzz
mlicy shalt be yoid from the boginnln8. Notice give.n hy m#1l and rettux of tlie policy or contracl by mail &re' ' ddressed and pdstage ptepaii 'l''he dompany ml'lst retuz-n a11 paymenB madeqffetkipe on being pasîmsrkcdumomrl) a .for th9 mlicy wiairl ten dzys af ter it receb'es nctix ef cazlcallatlon and tsc reltu'ned policy.

. F ' . > e e.roo
Seu-retary ' PresidepL

FLQX j BLE PREMI t;!é ASJUSTABLE T/RM T0 At7E 1O0 L l FE l NSURANCE PôL l2Y
' Jus#ABLE LEATH BENEF I T .ADPROCBEDS PAVASL.E UP/N. DEATN 0F INSIJRED PR I OR 'Fo 7-NE MATUR I TY DATS .

FLEXIBLR PREMIUMS PAYABLE DURING THZ LIFETIME OF THE (NSURHD UNTIL THE
! MATURITY DATE. NONPARTICIPATING. NO DZViDENDS APPLICABLE.
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ALPHAQEYIGAL CXiDE

k'kl:rtt)lllrt !k ltl:t tz IFI ,- fà!l ()1r- .........-.-.....--...... -..-. -..-..........--...-. t5 --. -1.

Bass' of Compntation ..-..-..........-.--......-........-.-..--...--.-..... 10
JEltll:llst- 1-()y'1L1'.Jr ..,....--..... --.-. -.--..,,...-......- ......--.,.........-..... ...-..---...x..--...... ($
Qash Strrender Value -..........-.-.-...........-.......---...--..-..-.-.- 9
Change m' T.,.I'I zeaefi 1) Option ..--.-..--.-..--......-..... 8
Chancye.e m- Spezified Amounlt ..--.-.... ....---.--......-.....-.-.-. 8
ntta-. uation of Insur-cnce ---........-..,---.-....-.........--...-.-.... 10
Cost of ' tlraîlcs ...-.--..-.....-...-..--....-....-..-......-.....-.--.. 9
Cost of IllsllTanc: Raœt,e.s .-.-...,-.-....--..-.-.-----......-.....-..- 9
Dato of Lsstle ---...-....,.-....--........-,..---.-.--....---.. ..-...-... 3. l5'1(2) isltl:llk 1EI(t1E1t$l*:* t ..-....-....--..........,.p -.. - -...--..,...-........-...-... - -- -.-.-..-.-..--... *-t
Dea.t.h of Benesidary -..-.........-...-.-..--..--..--.-...---.-...--. 6
Ef feclive te of ' verage .,....--.-.-...,..--.....-.....-.........-. 15
Elsctions, Dzsirations, . .angez and' Rcq' 'tlests ...,--.-...u-.... .-..-.--..--..-......-..----- 15
lil!l t11r' i! 111;1* 1lj:) t -..-..--.--.......-...-..-.. --..--......-...-.....-...-., -. ---...-- -....-..- CL-1J*
B. r'r-or = Aga or SeT -.--.-....-.-...-..-...---.........,-.---...-....-.-.- 14

Pen- od *1
lkcontwtah-lity ...-...--.----.-.--=.-.-.---.-.-.-..-.--.--.-----........ 14t Xtial Preml-bm ..---..-..----..-.-...-.-----.-..--..---...-' ---. 1
Initial Specif 1*ed olmt -.....--...-.-.......--..---.-...--.---...... 3
Interest Credil .--.--.-..--......---..--............--......-....---.-.- 10
Loin Interœt -.-..,--.-......-...-.-.-.,-...--.--.--.--.---...--- 10 - 11

1$4! 1qL1)tlj-I' t:çr lEzkltl;fr .-. -......--......- .-.......-.-..-......-....-...- --..- - -.--..-.....--.. :L ts
1b/1I (1 1) I;K ZES/ISIIIJLIS ti (:hJ:l .. -...--...,....-..-- - -...-.-...- ---...----..,,,........ .. .-..... J)

. NorparfwlNting .-...-...-.....-......-.,.-.,...-,-.-..---...,. ..... . ...... 15
Owner anu hmefici Chanp --.-.....-....-.-........ .......-. 6
P&rtial Withdrawals ..---.----. -.--........,.....-..,-.-.-....-'...-.-.-- 9
Pa ' ent of Proceeds .-...-....-..--..--...-.--...--...-........-.-..-. 14
PlannMa Periodic Prerm'um -....-....---...-.....---.-.--..-,..-. 6
lic ' Loart ' ' 10

Projection of Benefia and. Values ..-...-.--....--..-....-..-... 15
pFt.trlipll:rlzlrs-s:-l 1; .....'.......... --.......-.........--..... -. -. -.---.- --.-.....-......-...,...... -... 1( .1L
Rider Cost o' f Iasuranc,e Schedule .-.-..----.--.....-..-.. 3
51 1m- 'tlltaneot'ls Deza,t.'h ..----.-.-...-....-.-,.-...-.-........--....-....,. 6
Suidde Vaclusion ..--.-....--.-,..--.--.........,...-.-..-,-..---.-........ .14
Sllfrendef 3,:176 .-...-......=-.--..-.--...-.-.----.---.....-....-...u.-- 9Table of 'nimum a,th Beaef its -.--.--..............-.. 5
Table of Guaranved Maximum .
Monthly Cost of Insurance '
Table' of Smrender Charges .. --.--.,------......-......-.. 5
Ter - tion .-.---.----..-...-----.-.---.-...--.--,.--......--. 15
Ter - tion of P olioy ---...--.----.--..-.--.---......--...-. 11
U:TepchedulM Preml -..-...--.-----.-...--,.----.----,...- 7
Where PayRble .-...-.-.-...-..-.-......------..-.-..--.-.-...-.---- 6

R0LicY RROViSIONS

122, djll !;.k J1l i! 11(515 11 1: -. .,-.... -,.....-...,...-....--.--..........-.........--...,...- -. -....-..... 'Jr
> . ey m* 1 zl -- 4 G
llll 1: dslrtcl;!i (E:lr (ù:11l t:sp - -......... ---.-....-....-.-. -...-. - --.-..--....-...--.-. --.-.............. JL t)
Nonforfoittk'r e -.......-.-.---.--.-.-----..----...........--..-,.. 8 - '1û
Ownecship, Beneficiary and

JF'IZ/TII* ()J!r j;ts ... - . --...-...........-.....--....-......-.-- -- ,,--.-.....-..w-........ 14
P- pamitlm Payments, Graco Pen'emnd Roirstatement -.....--....-.-.-.-...-..,-.....-.-.-..-..- 6 -. 7
' Mttlemzlft Options -........-....-.-.--....-.......-..,---,..-. 11 - J.4

OPTIONAL BENEFITS

lf you have purchased any optiorml benefit. Lhey
wiil be listzd in t:e Wder Cox of Insurance

Xcheule swticn of a Policy Dala P&,F and the 'benefitwill tm inserted in Lhe ooatraci,

UNL-91
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PoLlcy DATA PAQE

INSURED RUTH S YUE 1090226101
AGS 70 FEMALE SLPYEMDER 25, 5998
PLAN FLEX. RRBM. ADJ. LIFE $400,000

PREMIUM ckAss SDLCCT NON Sl:îO4ER *7.:90.00
DEATH BENEFIT DPTION A $7,89ô.00
MATURITY DATE SEPTEM4ER 26, 2025 ANHUAL

MONTHLY GQST DF INBURANCE SGHEDULE
' INITEAL MONTHLYFORM BEIQBFIT SPECIFIED COST OFNUMBER DESCRIPTION AMOUNT INSURANCE

UNL-aI FLEX. PRBM. ADJ. TEHM $400,000 SEE PAGE 4
NiF=- INSURANCE ToAGL 100

POLICY NUM9EB
DATE OF ISSUH
ISITIAL SPSCIFIED AMOUNT
PLANNED pEnloDlc PRJMIDM
INyTIAL PnEMlG/
PREMIUM FREQUENCY

Fl:sT UA>TyoN HLY MONIHLYDulTlou ococcTloqD=
09/2:/98 03/26/25

MASSACHUSBTTS GGNLRAL LiFE INSUSANCR COMPANYADMINISTRATIVR OFFICE: 7887 tAST BELLEVIEW ANQNUE, ENSLEWOOD, CO
PAGE 3 A-28



PQLICY DATA PAGE
TABLE OF GUARANTEED MONTHLY COST OF INSURANCE RATES PER $1,000

AT#AINED PZLICYAGE ,EAR
707172737476?6(187 9B ()8 18 28 38 4

123
bs7
91 û1 11 21 31 4l B

M TE
0.87680.:76:0.87680,a7680.27683.46753.88454.34384.84116.39716.0!666.7:497.6370a.-02089.7216

ATTAIRED POLICYAGE YEAR
8881S
sl29g091:2
94956667
,8-9

161718192021222324252627282930

RATE
10.930612,235913.:54316.183816.831718.649020.656422.997025.792829.577835.36:546.526456.:47182.333383.3333

rHE QOST OF INSURANCE RATES SHOWN ABOVS AqE BASED ON TH/ COMMIS-SIQNERS 1989 STANDARD OPODINARY FEMALE MORTALIIY TABLE, AGE LASTBIRTHDAY, ACTUAL HONTHLY CSST OF INSURANCH RATHS WILL B= DET>=RMINEDBY THR COMPANY BASED OH ITS.EXPECTATIONS AS Tvn -rUTURE MORTALITYEXPERIENCR, ' MOWEVEB. THE ACTUAL COST OF INSURANCE RATES WILL NOT BEGREATER THAN IHOSE SHOWN'ABOYE. '
DASED UPQN THS MINIMUQ GUARANTSSD DITHREST RATES AND MAXIMUM COST OF
'IDSURANCE, THyS POLICY WILL R5MAlN INFORCE UNTIL APRIL 26. 2:01PR9VIDED: (1) THE PLANNED PERIODIG PREMIUM IS PAID BACH TIME WHHNDU-=; AND (2l NO CHANGES ARE MADE IN THE POLICY. .

UNL-95
y/ASSACHUSETTS GENBPAL LIFE SNBURANCE CDMPANY

PAGE 4
A-29



POLICY DATA PAGE(JONTINIXD)

TABLC OF MINIMUM DEATH BENBFITS

ATTAINED MERCENT 6F ATJAINED PENCENT OFAG6 ACCUMULATION ACCOUNT aGE ACCUMULATION ACCOUNT
0-45 250% :5 120:45 218% 70 11Ep/BO 18-o% 75 105:BB 1B05 90 10B%60 130Fo 95 AND OVER 100%

F0R ACES NOT SHOWNX THE APPLICADLE PERCENTAgE VfZLL BE DITERMINED BXINTLRPOLATINq BETWEL K THE A9ES THAT AR: SHQWN.

EXPENSF CHARGES
THERH ls A CHARQE OF $4.50 PEn MONTH'PER POLICY IN ALL POLICY YEARS.THERH Is AN EXPENSE CHARGE EQUAL TQ $0.54 PrK MONTH PER $1,COO OFINITIAL SPECIFIED AMOUNT IN ALL POL9CY YEARS. . THERE IS # PERCENTAGEOF PRHMIUM CH ARQE IN ALL PDLICY YKARS EQUAL TO 6.5% OF PREMIUMS 0. AlDYo T HE CDMPANY. '

TABLE OF MURRENDER CHARGES
BEG l NN I NGYHAR

123
Q678

SURRENDERCHARGE
1,915.201,918.201,915.201,915.201,s15.201,83-0.4.0l,76-a.6c5,675.80 .

BEGINNING SURRENDERYEAR ' CHARQE
9 4 1.596.00lc 1,516.2:11 1.396.82$2 1,19T.0n13 798.:014 399.0016 AND OVFR NONE

EACH PARTIAL WITHDRAFAL IS SUBJECT TO A $25.00 TRANSACTION CHARGE. INADDITION, A PRo RATA SURRENDER CHARGE FILL B; IMPOSED ON PARTIAL
WITHDRAWXLS IF THE EFFECT OF SUCH FARTIAL WITHDjRAW&L IS TO R-jDUCE THESFEOIFIED ANDDNT. THE AMOUNT OF T9E PRO EATA URR=NDSR CHAR E WILL BEBASED UpoH TH; PERCE NTAQE OF REDUCTIDN IN THE SPQCIFIED. AMOUNT.

NOTE; AT SOMF FUTURE TIME, THE NET ACCUMULATION ACGGUNT VALUE (CASHSUBRENDHR VALUE IF *HERE IS DEBT) MAY N0T COVER THE N=MTNTHLY DEDUOTJON lN SUCH A SITUATION THH ROLICj WYOLYONTER JHE esAc- PiNIOD AND WILL TERMINAYE %T THE EjD OFQHAT P=RIOD 1F SUFrICIENT PREMIUM TO GOVER THE MON HLY
DEDUCTION Is NoT PAID.

UNL-91
MASSACHUGETTS GENERAL LIFE INSURANCE CGMPANY

PAGE 5
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OWNEq, BENEFIGIARY AND ASSIGNMENT PRUVISIONS

OWNERTlte kmner means Ihô owner set 0u! in 'tte applicaeon
mless subRquently çhanged. Durirlg tht insured's
liflttimz, lhe owner àas tlm rkht to receive eYer:fbenef it exsroise eî'm'y riglzt and enjoy e'very privilege.Fan'ted by t,b+ policy. k' t:o owner of this polioy is a
tfut proof of the oxistmwe of 'tlm trust must be
furnished to the Company, .
BENEF I C I ARYThe 'bene,f idary named in the applioation will restive
the 'procezvls upon dratkl of th: insured llnless Lbe
Lsenefidary has been clanged Y tbe owner.
lf mo're than one person is named as 'benericiary, the
proceeds will be paid in gqnal sharu to the Nurvi#il!g
beneficiries. Mnless othonzpise provided.
If the geneficiar.r is ''çhildreny'' this meap.x shildrenborn to or legally adopted by the. imsnrtxii.
DHATH OF BBNEF I (7 1 ARYIf amy beneficiazy diaz before the insured, that
'beneficjary's imeru! wili mss lo amy surviling
benefjciaries or Gontlgent bencfidaries accordir.g to
t#ir respective Lnterest
lf no bensfioim'y or contingmt bepef ioiaa-y suryives
lle insured, the proçxds <. be paid to tlls owner cr
the owncr's cstato. ' .

OWNER AND BENEFICIARY CHANQE
ne owrer may change thc owner and the benefioiary
al any time durhlg the lifetime cf thc iasllred nnlGss
otherwi.se provided in a pzeWocs deslration. My
cbange m'ust. be in pritte.n form satisfastory l.o Lhe
Compuy.
Tlle chapge wk ! take effem on tâe date the request wassjgne-d, bul is will noc .wply to any mymemts Jnade by
fJ): Company beafore tlle Tequest wâs received snd
recordcd by the Cocpany.
S l MULTANEOUS DEATHlf arly benufioiary dies wihitl 1.5 dzys af ter the insured
bu: before due prœf of the tnsured's death is reoeived
by the Companya the proosuds mill be mid as if tlle
Ynefidary died betore such inswed.
ASS 1 QNMENT'Ihis poliay may bz assigned. No xqqirment ' wifl be
recognized by tlm Company unkss'i (i) the ariginalinsrment or a cerlified copy ik filed wilh theCompany az irs Adminkstra.tive Of ficu aad Ui) theConlpâny xnds I1w owner aa acuowledged oopy. The
Company #dll not be Tespansiblc for the validit.y of
any assigmxetll.
The ciaim of am' zssigneé is subordinate to that of the
Compamy, îtmludin: any debr to the Cmznpaay. '
-l'hs Tiêlit% of the. benefidag ahd owner are suiteot to
the dghts of tlae assighee.

PREMIUM FAYMENTS, GRACE PHRIOD AND
KEINSTATEM/NT PROVISIONS

! M I 'T i AL PREM l UMT'he initizl yr-f'um is the pralniup dpe on the date ofissue of thls polioy. It is shown on a Polioy Data
Pagew
PLANNED PEn l OD l C PRFM l (JMna planned periodio premium is shorn on a Policy '
Data Pagev
WHLRE PAYABLEPremiums arc payable in auvance lo lbe. Comrmny at
i'r.s Admlniçtrative Of fice's. Prcmin'cm rnay 'be paid to
a.u authorlaazl regrqsentaîivo of tho Campany upon
delivery of a reczip't sjgned by ti- e Preaidentv Vic:
Presideat Setxotaly or Assktant Secretary.

AMOUNT AND FRZQUENGYThe owner lnay ohmnge tke.amotmt of planned periodic
memimu, T1w Compamy rœerve.s Lhe liglzt to Iirniî the
amount of any increge
ne frequency of premium myment sbown on a l'olicy
Data Page will stniz only as an iniicatien of the
ownez's mefcrenc,e as to probable future freqttency of
paymenlc

UNL-91



' T1u owner may ckange tke frquency of phnne,d
mlieic pralzunz ynaymenl Rr am yime- Bath premium
payment wiil be crsditéd by the ComNy as described
'n the Interest Credir,s provision.
A oheck or drafl zil'ôn f or :.11 or an# part of a
momium. unless paid upon its' presentatj on to tb.e bankor psrson dravfn on. shall not ba considered 4.5
payment
UNSJHEDULED PREMI tYsAdditional preemiunls, but not 1e5s than $25.00, may be
paid al any timo before the maturity date. nz
Commny resemr% lt)e rlp! to kimit the ntlmber mnd
amoant of additional yremiunl m/menB.
Section 7702 of r.lle Jnterlml Re4zezme Cze, as
amoneed. ltmitq the amomg of premimus payabye
nnder tl'xi' s policy for the deat.h bentfit to qmlify forexclusion from grqrxç inoome. If a flremitvn in ùcess
of Iimt promium lindtatioa is rôczivzd. it will lx
refundèd ta tbe owner.
Whea a ohange is macle under the Policy ç-Yangeproeon. tbe memit!m lqmitatlan w51 be adjttstei
IRACD PER l ODA raca period of 61 clays will be allowed to pay arzzernium that will rmer the monthly deductom ff
ltre is no debt the grace pçrilxl will be.gin on the
montàly annh'ersary day cql Mrïch tha àoctlsmlidonaccotmt will not covcr thc nezt monthly deduction. If
theze is any debtv the grac: pericd will berin on the
monlly arznivcrsary ;ay cn which tlle cask s'tlrrendcrvalme wjll mot cover ee next rnontl'tly öeducdom If
paymcnt is not made, tl!e mlioy wm lapse a: the end
ôf suok psriod. The Compsny will send a wrmennotioô 3: dap blfcre the end of tlm pace m'riod to
th: ooer's las! address shown in làe Compuny'srecords and L,) âny assipnee of rccm'd if the premitml
is not previousb' paid- If tlxe irzured dies' durir.g the
grar,e periody any mst dlle montàly ded. uctiomq will bodeducted from lhe prxee:tm The policy wf11 reme in
iorce during tâe graoe period, Mnlea surtendezcd.

DLATH BSNHFIT PROVISION
This mlicy wiil provide one of Elle f ûllowing deu:
benef its in doserlninirg tlm proceeds of the policy:
1. Option A. ne deatll Lenef il will be tà.e greater of:
a. Lqe, smçified amounl on tllz da1 of deazh, or
b. ne acaunmhtion account on the dato of deat'h
nltàlliplied b.y the applicable percentage at theinsure's attained ase ms shopn in the Table of
'M inimum Death Benefits tm a Policy Data Pase.

tRqL-91

Oplipn B. 'f'lle dea:h benefjt will bz the meater of :
e. Tha accumulalion account o!z the data of death,
plus tke sùccified Ynotmt on the daz of death,
or
b. ne zccnmuktion p-ceount on lhe tlale oldeath
multipiîed by ths awlicable percertage at the
insme's ztkirked agt as e'hown in the Table of
Minimum Deatll Benefits on a Pelicy Dala Page.

fl)e daaa 'im efit oplfon in ôffe'ot on the datc ok irssue
is shown on a Policy D'ara Fage.

RE I NSTATEMENTSubjec,t lo mxting tlle following conditions, tb.o policyim'ty ba zeinsraled dnrha tke lifeli' mc of tke ins'med
and btfore tlm mattlrity dals unlc.as i: was surrandere.d
f0r cash. 'l'he requiremenl for rdcsutemon: arK
1. Evidence of imsurability satisfactory to t;e
C'ompmg mast bo submittM:

2. Premium susficient tch pay an; past dus monthiy
deducNons al tlle end of lhe rrase pmsod must be
ra'idi
3. Suffident premittm to lteep the policy irl forcefor
two monl,bs at ti'me of reiMtltement must be paid;
aad '

4. Are de'bt exislinê at tke. end. of the p-aclmriodmgsr 'be paid or reinataA. '
Mtmthly deducîions will not be dus Cor the period or
time lxtwezn 'Jle end of tàe race pedod and t'lle da:a
of reinstatemen' t.
The elfeotive date of reinstalement M'Iâ be tlte date
the application f or relnstatememt is approve by tlle
Crmpany
Upon relnslatoments yurrender chargesy if any, will
tllen 1M rsinstaled in tâo amount slown on a Poliey
Data Pase for tâe policy J'ear or lapse. Suoh surrendcr
Dllar> will be lhe same as if the mlicy had not
hpsed. ' '
'fho luconresliabjliey' seczlon will apply if ic pulfcy hasbeen in force f or 1e..1./ îhan two years. lf tke polky has
bee.n in f orce 'fcr two yexrs during the lifedmc of the
inamrtd. tlle suioide exclusion will no! apply aad it w'ill
'be contastabTa only as to statemenîs made ic the
reinslatemer! applioafon; and, only f or a pe'riod of
Lssro y-cars from tile efTecti-v'e dat'c of rdnst'l. lement



POLiCY CMANGE PROVISICNS

CHANGE I 11 SPEC I F I ED AMOUNT
At any rlmep af te.r yhe first polioy yezr. upon wTitten
-eqllest, the Fecified amlmnt t'aay be changed, subjKt(o t:e f ollow-z'ng oonditions: '
1, spodfied Amonnt DxroLscs
g. An4 dxrease wiII be offtcth'e on the monllyann:versa:y day (m or nezt following receipf of
the requut by the Company. A decrcax will be
applir'd in îhe Jollcving orden
1) Pirstv :,>1st amy increase in îbe spcoificdamount (berinni:l: wit,h 7.4 o most rocznt) anZ
then'.

2) Agest tlle initial spedficd amount
b. Tito spedf lred amotml remnjning in f oroe aftorany requeste.d decre aqe may not tya Itss *..hzn
S1û0r0û0.

c. A mo rata sauxndur charge will be deducted
from tlle acoujnalauon a:count. Such pro ratacharge Wi-1l be calctllated by: determinlg wha!
pearcent of the initial slrified amotml is
repro-qente.d by th, e decrcase; then ypplying îhst
mre,enlge to llle original sunoder charse as
the pro rata sanznder okarye. Future surrcnder
charge: will be redur'ed by the same mrcentagelks determinv for eacll snc' h decreaseu

d. ne cash strrender yalue fonowing the decreana
must be gre'tter than zero.

2, Spezificd. Arnokmt lncremrm
a. Any increase appro' ve,d by the Compan? wi11 beeffetive on lha date slmwn cn a supplemental
Policy Data Page.

b. A supplemental applicaticn mtlst be snbzairted.
G. EYideltoe of insllrability Rtissaztor,r to tb.e
Company natust be submitted.

d. The first month's cost of instlrancc mcst be
paid-

CHANG/ l 14 DLATH BENEF l T 0PT l ON
If the deatk lmefit option ls Option E, it may be
clyanged to Option A. ne, Imw spodfieï alromt will
be :.1:. z deaLh beanefit as of tlw effecive date cf change.
If the doth tvznef h opdon is Option 4,., it mar bechange to Option B. 'Ihe nep swcifjed amoun: M'ill
t''e the death bencf it l=s tha value of t:e aockmmlatlon
axo' unt a,s of tim cf feœve date of chanro.
The sff estiva date o.f çhangc wjll be the monthl>'
arlniVersary day on or neat following tbe i'Lr.e the
Ccmpaay receives th.e requem for cllxngev
The death benefit aption mc not 'be c'hqn. ged if:
1. Such càange will rœult' fa a sgecified amount
below $100,000', or.

2. Af ter suob charngc tà: polioy would not qualjfy as alife fnsuTanoe policy as defhcd at ie dala of
change lg Fedsral 1aw or re>lation,

No chuge may be made dtu'ing the fi'rst mlicy yem

NONFORFHITURS FROVISION

AXUMULAT l QN AJCQUIWI-
The almumzilatitm tcecok'mt on the date of issue will be
the inilhl nct premium-.ne acclmlulation accotmt on
any çtlaer zronlhly amniversary day wil! be oaloulate.d
as (a) plus (b) plls (c) atinus (d) m-inus (e) n'tlnus (f)
whsre:
a. Accumulatlon accotmt on the preccding
' Jnozlthly aciverrry day:

b. G'ne month's interest cn item (a))
-,. hi e.t gremiums . paid sjnoo the pf eoezlingmontiaky anniversary day pzus inte-esv

Paztial witlydrawals ra %d# S'ZC,e th: preeezirg
monthly annhrersar/ (la# plus interest;
Monthly dcdrclien . for lhe nlonth preceding
Lhe monozly amnik-ersary d&y;
One month's interest on item (e).

On a day' oâer llxm a moxthly annhrersary day, theaocumulation account *111 be oalkmlated as (a) plus (ç)
minus k:1) mintls (s) using the a'xve zefinitionx
Net premium is tbe promitlm 'paid less the peroentageof preoiklm expense chargl shown on a PoliGy Data
Pare.
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MONTHLY DEDuc# I ONne rnonlhly dcduction Cor a Jmllcy month .&i11 'be
.cazoulated as (a) pltls ('b) wlwre:
a. Cost of insurartoe plts Llle cost of addïonkl
benefits provided by ridcr for llm mlicy month;
Rnd

b. Menfïy exmnse charg'es a-q shown on apolic:
Daîa Page.

cos'r OF I NGURANGETim monthly cat of Lqsnrance for the policy is
calfralsted as (!) multiptied 'by tLe result Gf (b) minus
(c) w'btre: '
a. Monlly cast oy insurance rzte as describedin
tlle. Ctkst of 'Imml=nce Ratees section;

b. Insured'o deatâ bsnefit at tlle beginnlng of tbe
lxlic3 monlh Jivide.d by 1.*%748: '

c. Acqumulauon aocount at thq begirlrving of tha
palioy moath.

Diyide the result by $tO0. '
The montllly oost of insuranue for p-ny rider b shmvn
in the Cost of Insurmwe Schedule secti. on of a Policy
lata Page. '
cos'r OF l NSURANJH RATESTlte guaranteeed montllly cost cf J.nsurance rates for tllopolic.v are blqe.rp on tlle insurod's sex. attained age aod
menlit'lm tGass lm tb.e date of issue. Altaincd age mearas
age on tlw rzrîoç policy anéiversary. nes: r'ares arc
showi dn a Polioy Dnta Page-'
Cnrfent monthly cost of imsurance rato will be
deermined by Qle Company bwued on !1s expectatiom
as to f lttttru more'ty erperience. Any mhnnre jn suo:
rates will apply uniformly to al1 znembers of tlze ume
age, sex tmd premium claFa. 'l'he current montllly cost
of ' insllrnnrzo mtes will not lhe greate.r than the
gua,ranteed monxy reost of insrurance rau.
Tho monthly cost of insurazce rate for any rgder is

. sbown :T r=f erre to in Ihe Cost of lnstlrance Schednlssection of 4 Folicy Data Pagt.. .
CAS1d VALUEne eash valre.of tbis polie is;
1. Value of (he accumuluion Kcount le>
*. Surrende,r zhargesl
CAZH SUCVENDER VALUE'I'he cash stlrreader value of this policy is:
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1.. Casà value; lesg
2. Any debt.
SURRSI'IDE.R CHARGElY'e sarrendor cbaryo, whlch is shown on a Polioy DataPage, 'Ls a cbxrgo a> t the aocumulatlon nrrount forsurrznde,r i f the mlky. It is not applicabl; to tke
surrcder of a l'iugc attRched l'o tfte mlicy.
SURRENDERThe èwne,r 'mar surrende.r 1tis pohoy' fol' ia cq'tsh
surreader value a.t any time bef oa tbe policy
termimaTes.
na Commny maj- dafer payment for not more thanJix ménths follo>vmg rzcejpt by the Company of tlwstlrrender requtst tmle,ss the surrunde: i.s to be applied
tp pay preminms on poliiies witll tlw Company.
If a surrender is requested witbin ,39 dâyg af?.er amlicy annhrersa'rp: ths ctsll surrender Yalue will not be
1* t'b.pa the raash stlrrender valt!e on tltat inniversary.
1e..u any policy loam and P'aJ'!:L'I.I wlthtkawals made on
or after snflh anniYersary.
PAnr l AL W l THDRAWALSPartial Withdrawab taal' be made from the
acoumulation axount after this policy has beon in
f'orce for onc year. Nc mors tlzan une partial
withdravpal =ay be made in aty policy ycar. We
mlnlmllm paztial wjtbdrawal which lzlay 1;e made is
five hundTed dollars- nz amotmt whicll may l:e
withdrrwn may uot ekoeed the cash surrender valuex
ne speoiflM amolmt will b: rcduced by tlle ammmtot the wimdrawal if deat.h benefiî œtion A 1: in
effect
l'f deatà beae-rit Oplion A is in ef fect a pJo ralasurrender charye will be imposed against fne
acouulaeon aoc<mnt. ne arfmunt of tl2s chargc ïril)be based umn 'the percentage of reduofiion in le
specifieu mounta cealctzlated by: determining what
pdroent of the iniîial spedfied mmouat is regeselztedby the Fartial wildrawal, flec applylny tbat
percenfalge to the orignal s'urrenier clzargs as tlw prorala suzrancler charge A $25.* admtnislrathre cllarga
Mriî1 also bz immsed-
Stlbjec,t to evidenoe of insurability Otisfactor,r tc QmComgany. :he specifiM amount will no: be reduced by
the anwunL of a partial witbclrawal Ia sucll a case. aoharga of only twenv-five dcllars (.$2$.00) w'ill be
irnposed araizst Li)e accumllhtion acrounu
lf death benef it Option B is in effect no pro ratasarrender çlzarge wfll be. imposed; hewever, lhere B'ill
be a $7.5.00 administratik'e ckarge-
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ODNT I IILMT I ON DF I NSUHANCE
If there is no debtk insranoe e111 continue until 'ilze
monthly annivmszfy day on which the accllmulation
aoçount wi-zl not çover !he next monlldy deductiorl. If
i'llere. i: an,y debl, irslzramc,e will continue urlt; ths
. Anontbly anniverzary day cn 'Which lAe ra'tsh surrendervalue wiX cot oover the nezt montill? dMtlotion.
nis provision will not continue the yolioy beyond r.hematuriu date or oontinue any nder Myond its
tlxmlnation date as rzrovidôd in 1hû dder-

BAS 1 S OF COMPUTAT l ONslini'mum uash values azl blt-fl on the Comfni=ioners
19:0 Stacdard Ordlarl' Mortzlity Table, Age I 4qt
Birthday wftll intares't at 4.5% per ye= during Llie first
:weuty policy yrars and 3% Nr year lherealler.
Dc nonforfeiture valuM f oç tltis policy aJe equal to or
greatgr tkan r.1:- reaplre..tq by Iaw. nz nonf orfeitmôvalues are calôulated m ac.çordznce 'with the Standard
Nonforfeiue l.,aw. A detatled slalemenr of tbe
Jnetxod' oî DompuNnê gâl'l)e.s has beO filud wi:h' 1bô
irlnlraocze saperisory of Ciciz.l of the slate in whkh tim
applicalion f or rltixs policy was signe.

Conlpany resezëe.s the risbt to substitute tbe tbree
rnontlA œrdficate of demsit interes: rate of ânotler
national bvawking institution of the Compamy's ohnicexSuoh substilution sha2 t.e subjez! to epproval by .the
ixlsurance regulatory authority of the stp-te of residencs
of tbe owner. if rmuired. '
That portion of t1:: nrnumulatlon 'accotm cqual to an
outgrandieg polioy loan balance will earn irlterest att>e r'ate of 4,5% per year dluiag lhe first twenty policy
vus and 3% mr Jrœr lhareaf*r.

INTERBST CREDITS PROVISION
'I'h: interesl rate tc ixt crediLed montbly to tlle
unborrowe wrtion of tbe acctunulation account
dudng each calendar i uartec or portion lhereot shallbe equal to Tlae greater of (i) or (ji) wherec (i)se.venl-f ipc peroent (75+) of t:e interest Dte payele
on the tllird btlsiness d&y immediately yrtveing eachJazluary 1, April 1 July 1 and (lctoxr' 1s by Lhe$Chemlc.al Bmk, ' Nzw York, New York. or ia
sucxsorts) on three (3) mon!.ll 'lrpe cerlifioates ofdeposit when tix d f coth'e annual rate is 'beiow 16*,
dgi)ty mrqent (i.0%) of the interest rale. Dyabls by the
Chemical R'lkk will be credited wllen the certificates
of depoht cf fectivw nnnllgl interest rate is 16% o'r
Areatec and (ii) the monthll' rate eequiyalezlt lo anffevve amma! rate of 4.5% during t:e first îwentr
polioy years pmd 3% thereafter.
lnterest izl excess of tlle above rate may be credz''e to
Cle acctlmulalion accognt a: 1.121 oplian of the
Compuy tased upun its expoctations ews to future
invresg rau. . .
Shoulcl the Chemiral R't' nk or its suocessorts) cea,sei # tlree (3) montx time Vrtif ica.îe.s of dcposit thess13 ng

Premlums mid tlae Comgamr Mill eanl irlte,resttesnning on tho f izsl bttqineas day Tollowing tllc datl
of dems!t of tke msmiums to th@ Company's aocommbut in no event later fhnn. the fifi btlsin- day

. immediately followittg receipt of such p'emiurns at tlmAdministraAe Offlôes of tl)e Compaay exoept for the
injtial memium. The iniual premium will ezrn intorest
17e111111.1g on . tl:e first buslzness dzy iraras ediatelyfollowjng allFcval for tlw irxquanc: of tltis policy
unless the premîum is raid later. In stlch ce-se. the
premiurn will be creditcd ltl the ssrllo manner for
rtme&/ml pmmiums.

LOAN PROVISIDH
POL I CY LOANne ouer may obWn a loan at any time while thispolic is ln lorce and on Lhe sole xcurity thereof ,
LOAH VALUB'I'ho loan value rnay not excoe:l Lhe cash surrender
value of the. polioy.
ne Company may dcfcr mak'ins a 1c= f of not morethan siz monls arte: applicasion for tho lean is madc
unlea3 t:e l/w.n is to pay prerniums on mliGies pit':k yhe
Company.
DEBT .mbr meaas a11 existiag barss on this policy p1'se earned
interest wâicll has either p-ccrllcd or been fldded.
UNL=91

LOAN I NTERESTLcan infsre-st will accruo f rom tlle date of eâch loan tothe next policy maiversary date- Loas interut is
payable i'a errears al the end of efzch pelicy yeaç. If
inrerest o'Ls not paid wllen due, the Jtmounl of the
inzrest will be added $o t1)e loan and bea.r interest onIhe Mrne îer.ms as Qae loaa- The amolm! wMc.h rnay be
borrcwed is that aznotmt whiol), wit.h interesL to thenezt. mticy aaniversary. will mtml tbc czgh sur' rendez
value as of tbe neyt policy asniversary. Exce'pt as
.povided tïeldlv, a 10= secured W this yolicy w'ill Ixa.rmrerts: a.t the rate of 1% 'per year duri'rig :he firs:
twonty poljcy years amd 5.5% 'Aereaf ter.
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Af ter this Nlicy h!s bcc.n i.u continuotks fcrcs for a,
speoif ied pezi' ods tle owner will 'be eljgible f or a loanat a. redllce.d interec rate of 4.5% per year vntil the
md of fhe lwzntieth mlicy ycar mld 5% per yaar
-nereaf tor. The spezifie period îs:
a. Ton ycars if tlw insured's îsslz: &ge is 55 or l/.s'kl
b. Policy anniversary following the insurM's 65th
bir*day if the insured*'s issue a:e is bcwee,n 55
and 69.' and

u- Pive yeal's if th.o insured's issue age is 69 or
OVCZ. ' '

TMs reduced 10= intereat raV is available snbject lo
the followi,ag oonditions: '
1. nc mazimum arnoun.t wlzich may be
loaaed duriny any ona mlicy year at th:is redux
in+rest rall rnàlr no1 excM the p'eaYr of:
a l5% of the polioy's cash surrender yaluJ attbc
énd of tlm prior ptylie ,ye,al',' or

b. l5% of tàe 0as1) sttrrender 'value on ie mlicy
anniver=ry immeiately prisr lo làe firsl loan
exeroie under this movisioh- '

11215 amolml may bs loaned at this rducûd rate in
fumre mlicy years anttl there is no more cash
sunender Yalue-
2. Amounts lcaned in axcess of the aountq
mrmittH under l abova during any one 'polîcy
Jrëâ,f wi.!s ' bear intur%t s.t aa lrerest rateof 7% per ywr daring the f Hl lwcrly poiky
years and 5.5% per year thereafter.

REPAYMENTA loan mny be repaid at any time wllilo thix wljcy is
in foma A loan that exisl at lâe znd of the grg.oe
period may not be repaid unlezs th% pnlicy is
reinstaf,ed-
TERM I N:T l GN cF POL ! CYAt zny eme the R)IAI debt muals oz elceeds the caslz
value. the mlicy will terminale withbut valuew
At Ieast 31 days befor* tlw uRtq tbo mlicy terminatu,
the Company will xnd a notioe of its intention to A'oid
ths policy. Noeoe will 1>e mailed to llle last 'Mown
addrcsses of the orner and to any assipes of r=rd.

SETTLEMENT OPTIONS PROVISION

EuecTlèk og opTloHsAny amount pzyable aî le deayll of tl)e icsurv or anyothgr termiuation of lhis policy will be paid in one
sum u-qlevqls otherv/ire movidM. A1l or grart of 1*1.6 sum
m&y se applied to any settlument option.
Payment under a. combination of' options, or paymct
to joint or sazcc=ivo payees, or pzymont to abenef iciary that ks not a natural pezson may -ae eiectpm''
orly witù tlx consent of tàz Company.
-4.ny eloztion must be made in writing to Qle Company.The Company may require the mlioy toz endorsement
e I ec t i gn by Own er
Dlzring t:e sfelime oï tt!e inslre-d, the owner mayelect to. ha'?e the y''rotzeds paid unde,r one. of t.b.e
payment options below.
E l e o t i o n b y B e n B f î c l a r yAt 'Lh,'z time prxeeds are payakle to the beneficiaryp
Lhe hmeficiar,y may elecl ene of tha paymenl oplicns
' f pror-r-s are aYailable ro the -oenefîcim'y tn a lump
s'lrrl, Tlm bctlef ioiary Fl-,, q 12 months &fter payment
becornœ due lo elecl one of The followir.g optiens.

-91h-n1

PAYMBNTSPaymtnts will bc made monlhly ualerxs oleqwise
eleoted-
The Compaay has the rjght to change the frKuelw.y of
paymena ia ordcr îo mp-kc a, periodic payment of at
kast $75.00.
Tle ogtion Ja!a tmder Options !. 2 amd 3 is thé date
the; proceeds are payabley or the dale of electione
whiohever ig later. lnterast under Optioas 4 aad 5 will
Ittmrtle from sucl) dals. '
Under oplion 3, proof of tila age of the myee will berequire at thc tin)e the first ' payment is due. ne '
commn.g reserves the riryht tb requize. prpof rhat the
pa.yez is alivc at the îima of each Jament
CHANGE 1 N PAYMENTSPartial wilàdrapal under Options 1 and 2 may 5m ba
mada A11 paymeots undep Options 1 and 2 msy be
puid in one sum orzly with the censent of tiie
C-ornpany. ne valkle of. any one sum p&ymont will be
the sum of apy rbmaiaing guarânle paymcntstlisoounrp,i ar a'n Mterest rars ot ncq less than 3%
compolmde nanuaily- '
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Payments mlder Option 3 will Ix oommuted only ic
event of dea'th of the payee. Any pajrmcne tha: rylain
to be paid unde,r Opdon 3 a.l the dea* of the payeewill be paid in Jne sttm- Tbô yalue of the ore saml
Mymen! BQtl be tha snm of Q)e remabning guaranleed
payments, disccunted at an inteares't rar.e of noL le-ss
than 3% compounded annually.
J.n the eveat additlona.l illrerest is applicabie to
yapue'n'ks under Option 1. 2, or 3, aùy such payments,lf pajd in one smn, sllall be dbcountcd at a:lt imerezt
rate equal to lhat acrually creditdl.
W I THDRAWALThe minimum moeaeeds ttlat pay bo zgplie,d underOption 4 or 5 js $1,K0. T1m palre,e do= net have the
riryht to withdraw aaj portion of the pro.ceeds lmderOption 4. 'i'àe minimmn Mroc-zvlq *at maz 'be applirdor mgy remm'n af :er a wlthdrawal under Option 5 is
11,000. 'The zninimnm amotmt that may be wîthdrawnis 31,003- Protfeds kF,s s'ttan ttds smount will br paid
ir. a lump sum to tbe payee.
The Cumpany may jxcstmne payment qf any amountto 'L7e Vthdrawn for not more thaa s'';x montàs from
tlw date Q'w writton zeyuest for witkdrawal is reteivedin the Compamy's Atlmlniskative Ocflces-
ASS 1 BNIENTMIa procezds payatle under one of t11- opsions may
to'r 'be. assigned.
CLA i MS OF CRED l TORSTo the eztent pormitted by law. proceeds will not be
subject to any cet&irns of a payee's c.reditors.
ADD I T l ONAL l NTOESTAdditicnal interest if amy, paid over the slaranad
3%, will be in a.n amount and by a merhod delenzlined
by th: Compsny-

OPT 1 ON 3 . EQUAL PAYIZBNTS Ftm L 3 FE
Equ'al momtily payrner? for a gtlaranteed period of .10. 15 or 20 years pxs elected and for lifc rheregf lsr as
shown in îhe tlble on tlw followimg page.

OPT 1 DN I . EQUAL PAYMENTS FOR A
GUARâNTEED PER l ODEqtlal mono' y payman!s f0r llle nlsmbef of yelrs
elect.exlx not to excetd 75 yexr' s. Payments will bebn on
the option daX
Quaranseed Minlmum Monshly Faymmnt
for eaoh $:,030 of net proeêeds

Period Income Monthly Peziod Tncome Monthly
fs Payabje Income Is Parable Income
(Years) (Years)
1 $84.47 14 $7.26
2 42-86 15 6.87
3 ' 28.99 15 6.53
4 27.06 17 6.235 17-91 18 5.96
6 15,14 19 5.73
7 13-16 20 . 6.51
8 2.1-63 21 5.32
9 19-53 77 5.15
10 9.61 23 4.99
11 8.86 24 4.14
12 8.24 25 4.71
13 7.71 .

OPT I ON 2 . EOUAL PAYMENTS OF k
SPEC l F 1 ED AMOUNTEqual monthly Irar-nlnt% of a1 least $4.71 pzr montll
for each $1,000 of prcceeds. Payments will begin on
ths option date and M'ill continue until :he procœds
and interœt at Lhe rate of 3% compounded annually
ave evlmmtlxt '
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o/-rl ohl zAmount of eaeh mohthly ingtallment per $1eOO0 net proreeds.
- - -- ' --- -v' -' .-- .. -.- ' .

Morthly Income for Life wtth M ontkly lncome for Life witit
Guarantesd Pedod of : Cruarant-z Period of:

Age of Payee? 1â Years 15 Years' 20 Years Agc of Payeee 10 Years 15 Yezrs 20 Y=s
Mze Femak Male Female
6 10 $7-83 $3-83 $7.23 44 43 $4.% $3.97 .13..92
7 11 2.84 2.24 ' 2.84 45 4.9 4.97 4.03 3.97
8 12 2.86 2.86 2.8.6 46 50 4.14 4.10 4.05
9 13 7.87 2.87 2.87 47 51 4.21 4,16 4.09
10
11
12
B
14
15
16
17
ls
19
2û

. . 21. . '/t '!Z29
24
75
26
27
28
19
30
31
32
33
34
35
36
37
33
39
40 44 3.76 3-75 3.71 7! 82 8.76 6.78 5,51
41 45 3.K2 3.80 3.76 79 83 8.90 6.i1 5.51
42 4* . 3.87 3.85 . 3.81 20 114 .9.û2 6.23 5.51

/'' 43 4-1 3.94 3.91 3.97
*Ago on tbo birthday ooinoiding with or next preeedsng 1he due date cf 1be
fsrst insiallment. Ages not illustrateu are available upon requesi.
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52 4-29 4.23
JJ 4.37 4.31.
54 ' 4.45 4.38
55 ï.54 4.4656 4.64 4-55
57
58
59
61

14
M
16
17
18
1920
21
22
23
24
26
27
28
29
3031
32
33
84
35
36
37
33
39
40
41
4243

2,29 2.89
2,K 2.96
Z.9Z 2-92
2.93 2.93
2.95 7.P5
L91 2.972..99 2.99
3.00 3.00
3.02 3.07
3.04 3.04
'3.07 3.05
3.09 3.09
3.11 3.11
3.13 3.13
3-.15 3.16
3-19 3.18
3.22 3.21
.3.24 9.24
3.27 3.27
3.30 3 .30
5.34 3.33
3.31 3.37
3.41 3.40
3.44 5.44
3.4 3.48
3.52 3.51
3-57 3.56
:.3.61. 3.60
3.66 3.65
3.71 3.79

2.89
2.90
2.92
2.93
2.,95
2.97
7-99
3.00
.3.02
3-04
:.% '
3.0:
3.11
3.13
3.15
3-183.21
3.23
3-26
129
3.32
3.36
3.29
3.42
3.46
3.52
3.54
3-52
3.62
3.67

43
49
50
51
52
53
5455
5657
53
59
61
62
63
65
66
67
68
69
70
71
72
#3
74
75
7i77

4.15
4-71.
4-23 '
4.34
4.41

4.74 4.63 4.48
4.84 4.17 4.55
4.96 4.82 4.61
5.97 4.:1 4.655-19 5.01 4.75
5.32 5.11 4.32
5.45 5.21 4-89
:-59 5.32 4.95
!.74 5.42 5.02
6.89 5.53 5.03

52
63
64

57 6.05 5-64 5-12
88 6.7..2 5.75 5-19
69 6-%9 .5.85 5.24
70 6.56 5.95 5.78
71 6.75 6.05 5.32 .
72 6:93 6.15 5.36
7.3 7.12 6.25 5.39
74 7.31 6.33 5.4275 7.51 :.42 5.41
76 7.70 5.49 5.46
77 1.$9 6.55 5.48
78 ' 8.03 6.62 5.497.9 8,26 6.67 5.49
80 8.43 &71 5.50
:.: 3.60 $.75 5.51



OPT I M 4 . RROCEEDS LEFT AT p NTQREGT -
W ! THDRAKALS h2IIT ALLOWCD
71tI p'x-d* rnay be lcf- t witù tke Company for a
'periM of 1 to 25 years. lnterœ' t on tbe proceeds pill
5e mid at t:e rate of 3% compotmded arnlla3ly. T.!Ae
knk. zest may bc kf t wi* the Company to accuàilllat:
or 'be paid at the following rale for eacb $1,0* of nzt
proceadi.
1) Jznnually $30.00.2) %minnnualîy $14.39.
3) Quarprly $1.42.4) Içfontly $2.47-
At the enö of the poriod sdcotcd, tim proceeds wir.h
accrl'ecl isteret will be paid in one stlm llnlœs
othcrwisl provide; iq tlm eicction.

OPT fON 5 . PROCFBDS LEFT AT l NTEREST --
W I THDRAWALS ALLGWEDne p'roceeds may be ltft witll tke Compény far a
peiiod of 1 lo 25 yenrs. lnterest on the proce q will
be paid at tllo rate of 3% compounded almually. The
lntt-rest may be left with the Ccmpaay to accumulate
or be paitl at the following rate for eaoh $1,9% of net
proces.
1) Annuany $30.00.2) Scmianncally $94.89.
3) Qupurtesl; $7.42.
4) Montllly $2.47.
'f'ho payeo mq witkdzaw portions of the proceeds byrmuest in. writlng to :he Commny. At 1ha end of the
spedlied pedods any remeing proces with acm'ucd
ir-terest will be paid in one sum.

'Dle proceed.ç pal'able an dealh will be tbe death
bcncfit 1- any uebt-
if the mlicy is sqrrendered INe prGzed.s w'il! 'bd tlle
cao szzrrendcr vall7e. On tl)s matuzily dal,e the
prooeeds will la $1:* cash ourroader valueu
PAYMENT QF PROCEDUSThe pronppae acc subjezt first to any dcbt to the
Ccmpanr and 'tàe,n lo the inlfres: of ani assignee of
rec-ord- Parments to szksfy auy debt to thc Company
and any assiree will be paid in one s'um.
PREM l UM ILASSThe hsured's prcmillm ol= iS shown on a Polioy Data
Pagev
AeSAg* mea;r zge lnst birihday.

GENERAL PROVISIONS
ENT I RB JONTRACTnis. poltcy, inclueg aqy attached riders. and th:attached coa of tlle applicalicn and any snpplemental
applioations for additjona) cov'ar' aze are 111/ endre
contzact. nls polioy cannot be changecl ov any of iu
provislons waivezk induding any extlnsion chf time topay memiums, exoept by tile Prœidenl, Vics Wesidenk
Senretâ;y o: Aasislart SeoreVry.
k11 sttemenls made in an application are nssumed, ia
the absenc: of fraud, ro bo rmmesentadons 'and nct
wrzrzaaiiG No stateznent will bô used to xid this
jolicy or defend against a. claim unless it is containeGJ.a t'l:e applicadon or a supplemcntal application.
Any changG. modificltions, or waivers mtkst be in
writing- No agent .1$% authority- to rail'e a complet:
an4wer to any queesuon on t'he applicatiom p!uss on
insurability, make or Etller any contraot or Mraive any
oî the Compznfs otàez rights or requiremènts.
lNc ON' TESTAB IL l T YXlds pozcy B';1. be inooatestblw ka le absence of
fraud, af ter it hrm been in force dtrin: the lifetl'rne t'f
the insure.d for lwo years f rom the date of issue excep:
f or nonpayment of preminms.
Amy reque-ste,d additional benefi! or spezified amount
irksued af ter the poliçy da:e will bs inoonLestable only
a,f tcr sllc'h additio'nal 'benef it has been in f owe f tv two
years during tbe Iifetimè of the. insured following the
effaczive dals of suc,h addiïlonf ctwerage-
F'ROCEEDS

' Woceeds means the amount payable o!l tbe maturityf.. date, or yhe sktrrende.r of th.'is policy prior .to themat-urity dals, or upon thc dcwath of the insuTed.

U')4L-9l

If the insurid conunîz suicide while saae or inKanewittn two years a.f ter the of feative dale of any
requealed additional coMevzge, the amotml Jyyablc bythe Company $<13 be lhnited r,o premiums pald prior totbu tnsured-s deat,h for suuk additional coverage 1=
aay debt and 1= any partiâl withdlawals.

ERROR I hl AGE OR SEXIf the age or sex Qf the I1% !1137% has been misstated, lhe
proceeds mFàble will be lllal wlliob the most recent' monthly deduction would have purchased at the
correct age and stz. No adjustmen.t will 1* znade in th1
casll surrcnder value.
GCJ I û I DE EXCLUS I ON .If tNe insured contmits suldde wllile sane or insat!e
witjlin two years zfte.r the date or issue, the amount
payable by the Company w'ill be limited 'lo yhe
Wemiunnx Iruid prioT to the insuretps death 1= &ny
' debt, and 1- any Nrtial vdLhdzxwals.



ELECTIOHS, DESIGNATIONS, CH/XGBS AND
REQUESTS
..AII eîectionw degnatiom, ohangea and rmussts mllstNe ln a M'ritten. form satisf Actory to tla Company and
eetomc eff Ktive phcn rcceive.d and approved W theCom-y at its Administrative Offix
NONPART I c i PAT I NG '
This Ls a nonpartidpacing mlicy. nis lllcy will notshaze i.n any of tlfe Comparly's profla or surplus
ezrcingy The Company will not Pl: dlvldenda cn tkis
polioy. Any premium or factor chaug. es are datermineliand redetormined prosraectively. ne Company wili not
. recaup mior Iossesp if any, Y means oî premium oz
factor chmves.
MATUR I TY DATEThe maturity dale ks shown on a Policy 17a2 Page. it is
lhe darla on B'hicâ insurar)c,e coverjge will terminate,no more premiums may be paq and tlle cashsurrendc value'is pajd lo the owner- It is mssible tlmtcoverage will :!III mior to the mamrity dat'z if ie '
premiums paid aad imerem orvite-d azo not suffioient
to continue cmyerage to suoh datex
ANNUAL RBPXT
' At leut onoe a yean thc Company will send the owner
a remrt wbich shows premiums paid. exmnse chargcs,
intertx credited, mortality cûargm outqtandiug loarus.

( Lrrent cash vplue, cash surrendc values and all
Dhargo since tha last remrt
PROJ/CT l ON OF BF-NEF l TS AND VALUBS
Tho Company will provide a projeotion of futnrsdeaîiz benefitq and the value of the aooumulatlouaocouat â! any time rwn writtcn request and mymeny
of Jt serviqô f efx 'l'ho fee myablc will bo the one then
in zffec.l for thls KrYice. The proAtion wiil :e basod
on:
1. AssMmptimzs as to s'peoified amoumisz Iype of
cmœage option and f utare premjlzm pamentq as
may be sieifiad by the ownec and

2. such other assumptions as are ne=hsary and
smoified by t:e Commny and/or the owner. '

BFFSCT l VE DATE OF COVERAOE
ne effective date of co#eya.m cder e-ltil mlioy is !ts
fozowx
1. 'lxe ' date of issut is tht ef fexdvc dâte for a11
coverage provided in the orsgiaal application.

2. The eff ectivc dato for aay addiNon to ooveragewill be txe monthly annivozsar.y date on or nextrollowing the date ttze applicltion for the addjdon
j,s approved by the Company.

TERM l NAT l QN-r134*/ polioy will terminale when arly cne of the
following mpents œcur:
1. T11e oëkner rmuests that coverag: terminate.
2. The insm'e,d die-s,
3. Tha mliçy mgmres.
4. The graze mriod ends without myment of tlle
required memiums,

5. The total debt equals or elcseds the cas: valueo
DATB c'F I SSU?Policy years and policy azmiversariu are compllted
from daie of irsslle,w '

UNL-91
15 A-40



MASSACHUSBWS GENERAL LIBE INSURANCE COMMNY
BOSRON, VUACHUSETTS

ENXRSZMBNT
ANYTHING IN THB POLICY TO WHICH THB ENDORSBO 'T B ATTACIO  TO TI'lE CONTRARY
NORWITHSTANDING:
PROJECTION OP BENBFI7'S AND VALUM: T1F COMPAIVY WILL PROVIDE A PROJBGION OF FUTURBBBNEFIO .*1117 Tfv VALUE OF THB ACCUMULATION ACCOUNT AT AIW TIML WON WRITTEN
REQUBST AO PAYMENT OF A SERVIG'E FBE, NOT TO BXCEBD FWE DOLLAM.

AWACHED TO AND A4ADB A PART Oê Tf'V POLIW TO WHIGI IT H ATTACIIED ON THB POMCY DAV
OP LV1JE. .

4.*55 % -
EECRBTARY

UN-M-CA



MASSACHUSZTTS GENERAL LIFE INSSRANCE COMPANY
B/ston, Massarhugette

APPL ICAT 1 ON AMENDMENT

PROPOSF.D mSURBD: RUTH S YUB POLICY NUISIIBBD 109023i101
Plea amond Jny application to Massachusetts Goneral Lif e lnsurance Commny dated
07/14/95 rr.s followp:

PACE .AMOUNT TO I'F AD $400.0*

I hereby agree that these changes shall 'bs azne-nde îo. and f orm a parl of. th: original appliuation and cf are mlicyissued lhereundfr, and tt?a instlzanoe slmll not bo ia f orca urltl a copy of LIIK amendmeat and 'lhe vntire f irst
premiom havz bee.n received by Massachuse'lls Life at il.s Herne Office 1 'further undersland that tf f do not accep:
this amendment I will tke.rz be entitlod to return of any preminm paid.

DATED AT . on 19
City State

Applicant

Owner



'GSACHUSEWS GENERAL LIFE .
lnsuranee Cornpsny

STATEMENT OF GUOD IY/VTH AND iNSURABLZR
-
U . . . . . . . -. .. . .. .7

KMPQTO M k C0NQî1'l0it3 T0 TK XLIVEBY 0R CFIA#G: 9F
y y)c 10:0236101 RU'IE s YOEFXIC . ' - QN T8K uF: 0F .-

1, the undersigned. hereby declare that l amexamfnation (or Daclaration of lnserability ln
Geceral Life lnsuranre Companyq
(11 j have continucd in good Nealth.
(2/ ( have not made en appllcatlon 'for insurance wblch has been declinad. postponed, or

modlf red. 
'

(3) 1 hava not ronsul&eu or been ex4mined by a physiclan or practitioner. nor huspitajized
within the pasx :ô days.

(4) l havo been sctively at work oo e full-tlrne basls as of the dale hereo'f, at least 20 hoursper weak, and have been actjvely at work f or the past 90 days. ('rActively at work'fmeana performlng aI: normat dtzt'les of employment at customary place of employment
itb Employerp) ' ' ' 'W

If 'rlar/ are aJ?y' exzeptions to any of the zsbchp'a sïatementsz VJP', full details !r? ttteJpigz:e provlded and return rh'?.@ statement and policv to the Underwriting
s/pa'rr/rezzr.
Sxcept?àns:

in good health and that, sloce the date of my IastLFe'u of Examinatjon) f or lnsuranoe in Massachusetts

l herebv represcnt that to trle besk ot mg knowledga and bel3ef al@ (.7# tbe for.agolnn statements
are trtle and rcrreat and lllat l hzv/ fully stateö alI excepiîons.
Dqted at ..-..z...--.-....... - thig . - dav of , 19 - ..- ,

Wltnoss Sïgnature of pers.on to be Ensured

Tlle insured sbould sign on the above llne în all casem
If tlgl foym ls requlred Jn eonneotl. on wsth an lnsuranro pollcy appbiad for by & thlrd gartw the
latter should slg.n below.
The underslgned certlf les the aboke sr'd foregoing is correct to the best of my knowledqe and
bellef. arld agrmes to bâ botmd thapeby.

Wltnass Date

SGH-MGL

Sisnatpre of person apglyln: for însuranee
' 4if other tinan proposcd lnsured)

A-43



pA&r' Ap
'rxti'rauslczcaw M/esAcsusu s cEscn-'',:- t.,Frsfxsuranse' compan,. lI.'I1,slIl,ël'',lIl,Il.la11aI'/,l1ali'1,lI,I1pI.lI'

FOa LIH'E, orcmaee First Narne! Middlé t-ast jzl. tl the suln D1 future premlums paid for.proKsed l7ollt)'y enceeda
x - tàe l#ib F'remlum Limilalion, Me exce-ss premium should bel

Isurefl . .C.bt. ..,.54..4: ug I w jq;.j to a oqorred xvuitypolica- .. . s p
2. ,Binh . sirm ? , a4,.%/1. : y Refuoded 'Dale ring'; dajypar ' ' ' place '3 Heii ht V F1, D ln, weighl t.IJV* L%. li UFE INSURANCE NOW IN F0' RCE ;7l nc'n% W'rfle ntmel
' - - 

r..,::1 of rsmh of vear
' dom a Life ins. Acc, feath lssd.

. 4. socol sxura? Number .. --- -- .. . . . , .. , = . ... . zy
5. D Mala rl/arried (:: wîdxed o separaled . -WFemale t'ë Sfngle ID Divo/ced - .. - -' - -
6. RE:IDENCE: -
Street & tso. . . ' .
Gïly ' . -.
Elate- . - - ;Ip ccde .. .- '. . ' Yaars . ..-- .Former Mdress (if less lhan five years at current address) 16a. Do you now rjave any Rpplicatlon Ior lile. accldent Yes No' Qr' lieMth insufance oî relnstatement Df :uch jnsur-arltz Grldlrlg ln any Ompany? ...-...-..-...-.-....-...--. (Z1 E'r

. .- - . - --. .- - -- - . b. Have y:gu gver bad insuranse dadlned, poslpolled. p .'L OCGU PATION If Prnpnsed lnsurql is ucde.r :8, cnmplztt far ()wnezl rated or modifie:? ........ ......, ........-............-.. .,....... O Qî xc..t .j- - . c. Do mu lolend lo malço any flig'l'lts aa a piltd,Duties .' * N . . studenl Pilct or trew member? (1f yes, çomplete
- Smpleer - œ- é o (J'

z . Avlatix (7 u * S2b rl n ife) ..........-.....-...w..-...-........,....Aöureas W Df.l -Gu..iq. t!,1 u & .. cf. save wu. or do you Inlend lo engage io any sxazip 9 nol-'.'h- vears 16.*- . or acth6ty sush as autc or motorcycle racing. sky-
(7()c tl;l ëkt har'lr ftzr ;) a st 15 jll zu-,i 

divin () () r s cu b a cIkln ()1? ......-.-.-.-..-.:...-...-.-.-.,.-.--..- (3
e Do you Intend to repface or change ang Iite in-surance or annuil/ p&llcy Jn connecfon wilh lhis

8a. To whom sllall pfamium notices rnailed?j Pnlos/d Insured D Owner nrher -.- 17. H-wu roke.d cpparctesin tlAepast le- lmonlhsl CI
If wu nchv smoke. bow much per daf?b. Where shall premium àotices be mailed? Rasldspce (X'Bnslness I21 Gher D -. . - - 1B. 0WNP.R:

. -. -- . . . (7 . . - - - J- j (j .CI Pfoimsed lutlre
emag . ! . f 1 n s a J! c () u n l ( I I ap # l 1 () a b le) j,a j j,s . s n e j a t i op sbwjnX / ** % 0 JP XP W Olher & X1 PW Z' q M .vd

. * ''- , '
10 Bremiums pasawe': planne F'ramlum (lncludir,n Rrdsis : A'Sdres* - - . . . - - .
- a Aanuallv o sami-Annuailv ouarterlw D lf tbe Prcpesed Insured i: unui,r age IA tbe owref shall be
o spacîx-Monlbly o Govt. Ajlctm Jn! - ' . . .
.
1t Mdltlonal Beneflr Rlders (Proposed lfxsured) 19- BCXEFICIARY as to prcaeeus at death of Msured: 'i f piemiurn tsee 1:$) I3an 1 ' e4 mhlarrle Q , a) Rtzlatiaaship(:1 l&a ver o Primary l ' w'wO' ! 9 - ?'' ? . 3 ï .r'13
o ADB (:1 Gjo Option unïts(:I Raturn cf Mcumulason Acoouot nider (Lifetrend Seiie's 0nly)
C) Oliyar .- . ..- 

Secondafy. if no prlrnar/ benelidary is Ibszing'.c:l tawft.z ofldren of lhe lnaured (including anp narned bele)72. lrafrlily Xpplem' ental Denelhs O Children born ()f .the marrîaqe of the insured and prlmary(:2 uchs of tbe spouse Ricler be oreiaty (incltl Iq ang named bel-)i::l unl!s of 1he Family lns'urance Rider FD $ Cblld RCder ' . 'D ayor Dealh Riuef ' Benelicia-ies as to jroceeds al ïeatla of any psrson other than
o eawr Deatb OJ Disablej-

Rider Me lnsured shall be the lnsered, unlex omeMrwlse speczed.
3:1. FLEX. PREMIUM Xjuslable tife Onlv (Univefsal Lilc! 20. SPC-OIAL KEQUE'WS: (Seltlement optjoas. policy data. açjer-(:) option A; Level nea!h eenefit ' - nales. APDE *!c.) D lsstle as Specf/ (llass ffxqerlcsecl Term
Ea Dptioa o; lnereesing Deatb Dsncflt lnslafance not aza'Iable)
(:J Welver of tfcost of insuranoe''
E7 lpouse Rlder z-. --...- -' D Gllird Ridef J' U Olher .netzils ()f ''Y:s*. ariswers ta question l1s. 21. 750!1% I 'xqn Interest is lo be qaid in advance 0. of arrears Q:(a: > jgyed E). or variabie D. lf optlons ale no! selaclacl fnteresl wiI(

j /(- /..%0 ; 'kv'J'.4L . 'C lth.'vf be sxed an'd pamble lo auvance.- /

lrorm LcJ.RF-86 . , sopqju ofrncc UsE A-44



MASSAGHUSETTS GFNEML LIFE lnsuranceœmpany
R0R MEDICAL ARLI FAMILYAPPLICAT/OR

f-lxœlk x =. - ,4 % -t p 'Dfoposed fnsured . . . 1 -- - . -2. Persons prmosad for Ia:urance (lnctude only Proposed lnsured's spotlqe and/or ie Promsed lnsured'f tlrlmarriad chldren. irlclud3rpiegally adopled children ard stexhildpen wbo haî'e oot aqaine: hheir 2:s1 birllnday arzd are Tependel on tlne lnsufed uI' ll:e iayprl
seme Belallnnrsltip Dal 11 Plate (d Eirm K1. WL lnsllraflre 1: Fsr7e1a lrorel Bik'l)j ;' Penflll:

. 
' j

1

'j '
' J l :1

3a. Ntame a d M ree.s ()f Personal Physician: o. Reason and dale consultgtkg. /' qtqs tzz-a- o. t1,1 - ôùut?-ap > trl o-p.z,A -- . . - . .QDeclaration of Insurability N'es Ne , Yes No
0 ots any perjpn namgd ajnvu intenl tb replace arlife lasurance or annukty pollcy in connestioncltange a'z/ith this ailllcalion? ' EEI5 Has any perscfl rlamid 'above evzr: .
a, had kitlpey diseasex nephrilis, aljtlininv blaod. Jus orhe urina? /supar in 1
ilsad a,!l a regular basis; Izeroin. mcrihîne o'-hernarlptrcs, rnarviltlanal coçnlne. barbilzrates. amphe-tamlnes, tdt halltlcinngenlc drugsi or alcohol? Y
c. had anr/ bDne cr Jnlnt disnlder or dfsease. temol'.cancer. nel'vousrkass. sypklliss ttlberculosis? Dbad anemla, leukemia or olher disease of tl-le dlopd? 1:2

PAG 11 A@PLICATIDNFon LI:''lE INSLRAIKE

had any tiabetrs. jafl bladlle-r lrtlqble. (ive; or genilo-tea ar othc: dlgcotive disttlrhance? Q Yurinary ö'sorder, tlDad any lleart d.:se ,as:e clles! pain, strake, abpornlaltkloot pressure. h:rnra.' merllal troLlble. rhyrolrldisturbanc: ar Iung lzouble?been a patie/ in or ad:sed k) errler a hosrital,Eanatonun a' other lnstilulbn fcr teervatlon, restdiggrlce. Leeatmenl sr al'lF operYlsn? ' D Y
h. llad anv X-rays, eleclfccar n'dtogrami, bloptf Qr cther1 tesrs or surgical opera -htms?, D Y'mpdlca
had arw known inrlicatgon ()1 an zisease. cnnljlicn orhyslnal dionrtier or def nct mentionqd? E3 Zetl-er p

4!y'''
Details of ''Yes*- answers. (Identify ouestion Numbpr anJ lnclivkual and Cifcle Applicrble Items: irxsude dipnnosis. dates' dutatiçm anJ narrles
arld addresses of aII allendîng physicians aocl meclical lacililies.)

U-lli'JiI/We hereby represent kilal le tfppbest ol xy/our knoiedge and beliel aII slatemenls and answers as wrllhen or prfalcd.llerein are IUp, IlcrnplEla an .Wfe agree that they shaii forTri Iya' rt of ilais applicalon corsistlng d Parts ! and !1 nnd become a pp-q p$ any qtwntracf of instlrarr; issued on sucll allicapnn.l/k'e vrldersl&xl Iàal all stalemèrltz and acswers gâen herjin are malerlal al'i w)11 be refle tlpon by Jhe Cgmharly as baing complete an 'c lrue indetermiins rbelher l/wq qualily forlhe ptan.ol Insurance applleö fQc L%* heraby aulrrl'ize any Ikerlspd physicianry rrieeal praclitiôner. hospstal, cllnic,or olher meckcal G rndlcajy relared IMJIM Jnsuraflt.-q œmpany, Me Meaical Intormûbon Bureatl, or olhaf orjarjzaloq inslilulq c,r pjrson tilal has anyrds f kncwlcdge cf Iha health ol any rognsed Irlsured, Io give !0 Massachtaetts General. Lile lrœrance Compars Qr 1$ Relnsurers Rny suchj'ecû 9 jInformatlon. A photographic copy of this atl orlzatbn shall :.a is valld as the' original.l/We qnderslari and agree: (1) that il the ful) 5r.Jt premium amompanies this applicatiorl, the coverage lnot tô exceed $350400) applied forixcr--. 'effedNe according to tbe tefms apd contstlor:s ol the (zoralional receipt' (2) t1st il a sljnd lulhcflzativn fœ tlllrd ?art! pqmellt Which i3 n0t accpmlrznlef by the.11tl11 fifsl planlla is tezzsùred Aitklhg apglicatiûl prqr'age shall llnt de zlkctlvz nnill lhe eqtleslel effedlï'e &te entezed tm fàe apprfcatjc :nï rençipl by fhe Cllmpzny nl 112fll11 IIr psl ramlnm;'(3) mat if nelther lha luil Ik'M premium nor a signed auljmrizaton la. thi7d party. yayment is lend:rec! wuln lhe a;. picalior', no insuranc:
..8..q effect urlass and undl a policy ha! been defitzared to and received and accepted ty I'ca and Iha Itlfl fkst premium paid dainâ lhe liëetima andshall t-insurabihty nf prwœed insvreds. 'na Company has kha right ta accept or reject (ll;s eppscatlon or to ofier covksage at a diflereat rate, I furtl'te,r agfe, tllat any pillc'.y lsswed àased (?l'llhis appr:calion ssall conslituîe a Iatlficaliori ef addijoro c,r correcfc.ns mads by the Gcmxny and noted kl llle space ''I-lome œkce Osen; My chanqefn arqctlnt. agc at issue, classirlcalkn. plan of insuuace t:v' benelits shall be rrlade Dnly with my wrzllen consanl ln those slales Whar: stlcb consenlhs

requlied. .lf the gemkm ftv éis aplicatkc 1$ pre;.glt l ackccrledge pnssesrikn af tàa remkl cl .tizk &reia grd bza M;; tlle l'ms ln3 Cpndjbns pl c:z/mge anr! jnclare lhal l
urlirst.arkd ant' ër.,u k3 tlmsellrms arz xndiiipnrw ..7 ,4 . g.'-f, q'. . g g g . o o /q. .-'.ç' Z depcgit made w'itl, this application sl'gned al .
. 'e ' ' 'Y)5- g skate Morgh oay Year! '>' .
.'.- - - . .- -- .. - .h. .u-.6 X.q..t - .. -slgxalure o1 .5pouse :1 pmptseG lQr insufanc; ' Siqcsttlre ol PiJjl '(1s5'J lnsurp
A rl Dacemenf 'llcs ' n: wjr-bis ctwefage Jeplacr anclr,el .'nstlrancv ol anntlil? p 'cy? .---hfcs - Mc.
-%- ture ol ïvilness (Llcchscl Açent fntjsl witpcss wwre Ieqtlireè-ih. Iaw) siqnulk!ra .o1 owrlu/ 'il otllgr tfk-an pmporcd. .-nrel .?k- -45



. . s, j J
Dacfaralirlns tts Medlcal Eyaminmr or te Agenk if sxr.minalion Is not requlred, in contru8scn of qncl re a part of my appl'lcauon to theuAsgncesrrl- s GFMFQAL LîF'E IMSLIEANr!F CoMpaœr pajj jjj

- j! . ' . a l e, ()a is t:è ' ' . - 'A ,. rnsulmd . -' hiz œe 1*''' al ' I we rf-rre K*>n' 11 Day VeErNIK nw ,
1 a llnr!w and e' ress of JIOUr mrsonal prfwician? . ' î'N . ï' ' G- V- V / A X%. l '(Iî ay)s so ata>) . ' - ' '' reaaon wvt consulted? O ' V n.n ts . V /- N - A Q- ) --b. c-erz k q' ck co txvx? 9 LCi'- jk , zt--lh:. - j k:::,s k,-:,

. c. Wret l'rxtrre was gjvskn ôr rreœbo prrsscde? . m l *
?. i''lee mu > lxen N.A#>rI Ior or B%r llad aay Ilr.o%m indication d: Vea No oelays of ''yqs'l anveps. (luenlily quevlion rmmber. csrLlea. Disb rer ()f eyx. eeao. ncve or tbrœt? .. . . œ'. . .. . . - - .. . . - . . . L-J ''V appfkablp ilw= lpauöe dlagnoses, Kales dkltalion :nd.. - . . . . . .-- . . :b E:aziro.tq fal' ting œlwulsl cms hmrlaolx: s defpat. narni.'.f ânG a:ldrBBses of aII attenölnp physiclsps and m7d!+
pand y:s ce ' -, or ne-  dkso . ....-..--. E) *G%c. Pyhortnexs Df br-th, Drslslent boarseness or cough. bloe ' o ( DD > Wl ...- z u.x--w (amittirN'. itis. plesy, astlrna, ernphroerrm. t'Ib-ulœisor dnronk resri' ratofy dl!>=m? . . . . . . . . . , . . . . . . . . . . A . ...z. . . . Q --P
d. *a, Aplîallon.hil ble p , rheurrec f-.b'zad murmur.bv d arœck or other disorder cl the he,a1 çw

'=r -'-.'>  fe. Jaurdke. inerY buWl; ulori lvmîa, apmrdiclV, *119:divertictœs. lwmorihoid:, recurrent lnd' 'Qn Gothet dloTderN tre s'bmch. kntc-itllv, ster, or gallblaker? . . . . . . . . . . .. . . E1 Wf. Sugar, Rlbolnln. blM or >k5 in urine'. enereal rP>R*D'. AIX: .or o>r d' of kldrey. bLnrldef, prt'state t)r reprcxlaclive? ' ' . .-.-.-----'.-.'*,p' D WFD .................u.*.'.-- ..p - . .Q. Diaoto; thYXld Or OOr erldMril'e CZVXWS2 . - ' e ' ' ' e * ' . * @ . E1 'W
h- lœritls: sclefca, rlveurrkqtKm. arthrie, 9c>I1. ce dkmröerof L'Ae rntvlw or , îxluding the splœ, back Or jdnts? . . Z 81. ElekiT'ln'4'y'- . la 'œ arrlpldqiion? - . . - . . . - . . . . . . . . ' . - . - . - Q '%9
1. Nsorder of sein. lympll gfands. (7yal. tlrFlor G-onœr? . . . . . . . CJ Rk. Allerge'. arernla or otlx'v dixrqk''r of ti'e blce? . . . . . . . . - , . . . C1 V! 1- Fazessive Izse of alr.nlxt lobacco or any habitvfolming des? IDtgung be mœt? .-.......... 1' pâb3. Are wu now unöer o litm or .4- Hake y@u bpd any change în weigllt in ll-le past year? . - . - . - . C1 '
5- Other than almge, have you within trle past 5 yeprs:
a. Had any mantal o: physica, disorder not Iisted above? . . . !ZI F
b. Rad a checkup, coqsultation. illnes3. lnlury K)r sblrgerY? - - E1 'F'' c. Been a palient in a hospitaly clinlc. tanaioritlm Or Other1 ' n3edical facility ? -...-.....-........-.............-.....- E7 W.d. Had electrocardiogram, X-ray or otber diagnostic test? . . . C!
e Been advisad lo havè any diegnostlq test. haspltaljzation- . oor sur ,:1-:, whlcb was nct completed? . - . - - . . . . . - . - - . . . . -

' 6 Have y$u ever l-kacl miiitary service deferrnent. rejection or' dicharge because of a phx-sicsl or mental condltion? . . ., . . o r-
'?' Ha'vk yQu ever requested or reoeived a pension, benelilsk or' a rrier,k bacause of an injurv. alckness or uisability? . .. . . . . o %.
.a Faraily history ol tuberculosis. diabeles. cancer. hlgh bloodl'learl zr kidnay disease. mental jllness or suiçîde? I::Iresstlre. A e 11 - Gause of Deam? Age AtgLiving? Death?
Falhe: 9. a Have yGu evêr lnad any dlsorder ofMotrler . VV ' menstrtlatioll pregnancy Of of theBrothe,.s s. sisters reprxuotivo oraans or'breaststz... . n v.o

-4 - 'E D'b b. To the bestc ' .'o!.,r. qnowledge andNo. Llving t.xo pead -- -lief, are ' xregnant?---... o Eta-
TO THQ BF-ST OF IY KhDWLEDGE AND :ELIEF l HQRE9Y DPCLARE thal @1. slltamerll: *nc artswerç lo lhe above q th lhtse 1 Nave fnade lq Pgrl 1,œc complelc ancl lrtlew antl I agree lhâl they shall Iofrn a J7:r: t)d :he Gmîlacl Df lncance appiied Iar. l hereby atJth'. .'sicidrl rrzclicsl pQmener.( hosphla'i. clilliq c.r Qmtkr me(11r,1!1 o: medlcasly relateö IKRiN. inNuranre cfllbpan/. Qï9' Meel Insarclalion Bureau. or t)1 . Jfikm lr nefse.n thul 1+s ynyi rurmr:: o? Ilrmw.eege of me ormy heaR: Io give lMe MassscauRlss Gmere! LIl* lraranee CompYy ez ie Flelnztzre.'e ' .g*legraplnic co& ol lhisMhorkatlon sbaq by as v'allll as .%e oripinil. '-w , =X '- i' . c.e c i 1 g 91. QZ ' ' > .' 'Daled lhls .- ' I(u'r day' I c m. . . .3. V 1 ' ' ,.- z --.zj . , $ ' ' . . .' Witness '.G  ' A.*..'w1 t7 ..?' . 'e' . ' ''e . . z. / k .Medlcl '- m f o: AplalMrx: oul op@ (TM narn* 1/ bm xipre in lulll PTœtyeqnEurmd : siçrmlum W lvacm i'kwnçCttsey ol Frçepoecl lnpvred
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THIS IIIIRS-CITOIES IYIICE OF ENI8Y
M REQIJIRED BY FRSP. RULE 77(d).
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CASE HO. CV 93-0834 KRPJMWS YCEEVMOAUMr )1Plûintïrf, : ORDRR
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*
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))

PDILADELPHIA LIF2 INSNP' ANcE )
cozpANf; MxssAcsuszTTs QENAR'X )srFz lpsupxxce coxpxwY; tI#= )PAORTWER& GXOUPJ JAMES BRENNAN )
and DOES I tbrouçb IODe incâusivez )' )15 Dezendlnts . )' )

elaintiff aaxes Rosenbaun's (uRosensaupte) xotion ror purtial
sur-mary ludgxemkr an; deTendants rhiladelphia TuLfa Incurancq Company
(uehiladelpbfalf) and Hassaèhusetts General Life Insuranca companyrs
(coilectively the ''companiea'' or >defendantru) motion for summary
judgxent and/or specïfying facts to ba without substœnttol
àontro-gersy, an4 hotïon ror s'arxhry adjuaication caao cn ror heorinq
on J'esruaré 7'e a9:4- After considerlhq. the partiesz papera and tho
arFanenta of connsel, and havlng rendered its decis'ïon in accordance
with thc Statenent of Dncorkroverted eacta ana ConcAusions of Lawr

IT IS HEREBXQRDERED that :
Nosenbaux'smotion fbr partlal summ/ry judgxanton the first

clailt Cor breech ot contract ia granted. PhilRdœlFhia
flexible premïum univarsal life ânsurance Dolfcies (che ''Flvxlbàe

brean-hed &ts
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1 Policy'') with elaiptffr by lncreaafng
z reason ctber than a chanqe in Philaealphia's axpectatlona as to .future
3 xortality eiperierce. The courk will set a hearing to determine which
i Plexible Policiqs held by Rcsenbaun kere affected by the increase ln
5: cost uf insurance, and the danages evailable on thosa Flexible

6 PQà1CiE1.
7 Rooenbaœm'? motion for partial aumnary 3'udgaent tbat
g Phlladelphla breache; -zts speetra policies wîth Rosenbaum by Eaîling

i f tbe default in payxent on those poiiciex is9 to give proper not ce o
Io, denied. The Spectra polieies were not affected by thG increase in
al cost of insurancey aNd therafere arG not at issue in this lavsuit.
12 Roaanbaka may not recover danâges on the Spectra pplicier-
' 13 Rcsanbauazs Motion nor partlal sunmary 3'uigwant that
14 aofandants engaged' in &n. unfair business praetica in vioiation o:
As e'alîfprnia Busîness hrzd Profassions Code 5 17200 is denïed.
16 4. Philalelpkia's motion for skmmary judgment vith rasrect ta
17 tbe fifat elafm for braach oxa contract is denied-

' ï for a'ummary ju'dgxent with respect to18 Philadezphâa s Dot on
ln th' e sacond ulaim.för breach or.the îpplied covenant of good faith and

20 Cair dealing is denied.
ai 6. The Companies' motion for su=mary judgment witx rcspect to
2z *he third clain fcr violation ot khe califorria Pusiness'and
23 Proeeasions code : 27209 is denâed. .
24 on tha rirst czalm, xoaenbaua is vntltled to breach of
' tract damaqes am to the plaxible pollcies'.held by h. km on 'whluh --:e

2s, c=n .
IG cos-- of inaurance was incrsased by thG DAc tax.
27 The follouing facts are not in controversy:

28 'g - 4. g

tbe coat of insurarce for a



@ @' . )ii.
-....-j::)(522),:
a. sy stipuletion of the partâes, Rasenbamm is not peexing

recovery for loss o-= eommisslons: loss Df earnings or loss of earosng
capacity on his first or second claix-

b. BY stipulation of tl-'e parties. R/senbamR is not scek ing
racovery for Xnxiety? vorry: and mental and eootional diskress on his

second claim.
By sttpulhtion of the parties,
sacond claLm for daxage to his reputation.

Rosenbaun is not seeking

cover un hiSre / . tmoxzso: ' /, / z/ 6'f-
ariana R. Pfae zergnitnd states Distric-- Judge
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5 CGNST9TUJES NZT6CE OF LQIRY
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, k- ....-......-... .-... . . .l (KLBJ4L e..c. czkx k'alc: ctxmrCENI'JIAL Dllnmcl OF llrii/l
e: 

DEPUTY

YQGTED GTATES DISTRXX Cr!mT
CZHTRALDISTRICT OF CJXIEOMTA

JANIS ROSKVBAUM, ) CASM
) 'Plaintiffe ) STATEMDNT OF DNCONTRJVERTaD) FACTS MND COA-CL(1SIDNS Db LAW
)
)PHIT.ADELPHIA LTFE INEtLBXû2 )COMPANY; MAZSACHUSZTTS GENEQhT. )

LI.BE IHSURANCE COHPAHY; LIPE )PIZRTNERS GAOUPJ JAMES BRKSN-LN )and DOES * through 15D, inclusiver )
-)Defendents. )

--.. )
Plaântiff Japes Hosenbaunrs (kRosenbauad'j uotion for partial

stpxmarg judgxent, anJ Jefandants Philàdelphia Life Insutance Coxpany
('zphïladelphlals and Massatbusetts GemeraA Life Insurance Coxpanyla
(collectïvely the ''CoapaniesN or Stdefendants'') notion A-or surrary
judgment and/or speci:.yinq factl to be without substantial
controversya and motlon for sumnary adjuâicatâor caDa on for hearinq
on Tebruary $, 2994- After considering the partles' papers and the

f l the Cour? dêteraines that the folzrwlngarqwoents o counse z
unaontroverted facts hnd concRusicns of law 5ûve been established.

10. CV 93-0834 Mpwp
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:L uxcopzrRosqarrEo i'rsca's
2 Rosenbalrn purchased a nr,mhaz of fltxible prœaiun univêrsaz l
a life ïnauranue pollcles fthe ''elexible yozicy'l) âastad by Philadelph4é
4 Lifa Inauranee company (Hphlladelphial).
5 2. A Flexible Policy allov's a polfcyholder some Qiscretlon over
c the araant and timing of preniums. Pr-xiup.s ebox'e tbe minimun
@ requircd to keep thû Flexible PolLcy in Iorce go to an aocuxulation
E acconnt which earns llcxeditad intercNtl' at zlcrediteo interest ratas''

g9 for tha policyholdet. The Flexibla Policy may ba adjuswod ru4 changes
to in the applicable credited interest rate on the acclamûlat4on hccountr
11 byt >ay not fall balow 4.5:. The cost af fDsuranca may not axceed a '

. 
Aa guarantaed raxixum sqt forth on a ''Policy Datan paga-kd the Flexiblû

13 Policy.
14 . The issua in thxs case is whekber the Flcxible golicy
Is allowa adjust.uents to tbe cost oi insurance rates for anythlng
i6 ather than cs&nges ln tbe antïclpaked mortalâky experleoce.
27 There are tuo rqlevant seetions o: the elexible Policy.

$ 
;ia All re'erences to tba Flexible Polioy ara to tho generic Piexible j

. ' j
1: TokicY provided in dcfendants; motion for sumoary judgxent and/or '. ;

. j25 specifylng factH to be uithout substantial controversy, erzibit !

21 One.
22 on page foar, tba Flexâbâe Polioy provides a I'Table or
za guarantaed Maxixux' Monkhly cost o: Insurance Rates Pex $1003..,
24 Undarnaath the table, the Flexible Poliey statss, in capital

25 lsbLers:
2 6 THE COST O2F INSLQRMCIE WWEà SHO K31 ' ABOVE ARE BASED Ol1 THE
27 COHMSSIONER!J 19. 8 0 STMfDARD ORDIXJAY M-KLE ZOTALZTY TAIBL:Q ,
28 AGX HYST BIRTHDAV. AUJUJX MONTHLY COST QF XNSURFZICE RATE::

B-5l
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I WIbL 2E DETERMIIfED BY THe CQMPANY BASED ON ITE EXPECTATQONS
2 AS TO FUTURE MORTALITY DXPVIBIICE. HJWEVSR, THE ACQDAA CosT
3 Of RXSDQL>ACE RATES WILZ HOT BE GREATER THM; THOSE SSOWN

4 ABOVV.
5 On paqe elgven, tha >%leMib1n Poltcy states:
6 Cost of Inaurance Rates
v The monthly cost or insurançe rate for tha palicy' ia baaea
8 on the insured's sax? attained agG and preoluw class on the
D poliay date o: the polioy. Attained aga neans aga on the
lo pricr Policy hrOiversary.
11 The' Fuaranteed maxiMum Donthly Cost Lf insurance ratea
1z are shown on n eolicy oata Paqee
ZB houthly cost cf insuraoce rates vill be detazmined by
14 the company based on its expectation as to futurg mo'rtaliey
15 experience. Any chnnqe ïn such zates wi1l apply uniformly
16 to =l1 kembers of the same aqe, sex end clasa. Ttne laonthly
17 oost of insurance rates will not be greatar tban ttose ahokr
18 on a Poliey Data Page.
19 In IR9D CDngress Paasod Yhe Revenue Reconciliation Act
zc (tha .'Act''). ooe of tha provisions of tha xct increased toxts on

3 ' I'DAC taxlp). Dnder the DAC tax' 7.7& of21 lzfa insurance (the
22 aècual prwmâums paid by a policyhoàder nr2 consïiàraâ additional
23 taxabAe ineomz to the lnsurer. The tak; 1=s n=t only applicable
2: to nev pollciesj where it could be Cactoted Jnto tlze oost
25. structure, but alio to Gxisting policlas.
26 The Cclpanies sought to cbtain cotpensatlon :o= at
27 least part of tbe DAc ta> by palBing it on to poliayholdera who
2a owned policies that coald 5e udjusied to nccounc ror such a tqx.

8-52
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l The cohpanies aould not obtlin compenaation on terx life œnd
2 ehole life policfcs slnca those policfes do nut cantain any
3 variabAe elements. The Companies deciâed not to obtain
4 cobpznmation on a class of nniversel life polkcies calkad
S Spactra.. The Conpanics dfd obtain compensatlon fDr the DA= taM
s tbrough adjustrents to t5e 'lexibàe PoRicies at ïssue ïn this '
7 lawsiât.
: To pass Ehrouqh the DAû tax on its PlexibAe Policies,
9 tbe cowpanies incrcasad tba cost of insurance rates on those
nn poliries by IDA. effective April 1, lS92. On on% policy form tha
z7 lncrease was The ïncreaae in cost of insurance under <ne
12 Flexihla Policies Was not ;uD to any changes in expectations as

!13 to Tutura Mortality expcrlencl.23.4 CONCLU3 KOI?S QF- T..AW
15 1.' Wbether a tarm in Gn inaurance contract ia ambsguous is
a6 a guestion of lawe not facE. Under Californih law, worda uaad in
17 œq insuranee oontract are to be given tha plain meaning' thak a
18 lay pereon would narmally attach to them. A cohrt shoald nct
19 étraln for interpretakions to create ambiguitles where none

!20 exilt. Xf tbere iB an hMbigulty: however, it shouRd bc raaolved .
21 against khe ânsurer and in favor of covera.ae. Poland v- Martl'n?
22 761 1.2: 346, 54B (9tb Cir. ISB5) (cikations Dmâtted). This rule
23 protects Dot the Eubjective baligfs of tb& inaurer, but, rather,
zl the obn'eccivaly reasonable expmctations o: the lnsured- lxztiplu
25 tne west v. suoerior court, lo cal. Rptr. 2d' 5ap, 545 (cal-
26 1972),
27 k. In this' case, tkG Court must ietermine whether tbe term
za r'cost of insuranca'' in the FAexible Follcy includes fwctoro othar

8-53



l tban the Corpanies' expeotacion as to Xuture.xloriaoity
2 experience. Put anotber vay: tbe Court Rust decide uhether the
3 ylexible Policy Permitted tNR Company to increa.se tha cost of
4 in&urance to account for A chang? other than in tx/ectotiona as
5 to Tutare Dortality erperiance.
6 The Plexible Polïcy statez: ''Actua: monthly cost of
7 insuranca ratez Wi;l b2 deterained by the company baxcd oo its
8 expectations as to future-aortality arperience. Any change in
s . suab xacqs will apply unitormly to all =ombers c: the Game sex
10.* and class.u Thia language eïther clearly supports plakntiff's
a1. readimg 'oJ the rlcxibla Policy, or is at least v-ohiguous. The
12 natural and reasonable interpretation of tha Flexibla Policy.
13 especfaAly. Gn conjunction w1th the elexâble >pkicY language'under
14 tho chart of NGuatanteld Naximum Monthly Cost Df InGuranca
15 Ratesygl is that expcctations as to Cuture Rortality experiencg
2: a:e the basis for the cost ok insuzance rates. Tberefore. any
17 uhange in the coGt o: insurance kouid logically be ba&ad on a
la change in the Conpanies' expectations as to future mortality
19 experience. Defendants contend that Lhe ylexâble boïkcy only
20 requires that any cbanga in eost of insurance ratcs apply
21 uniformly to all xcmbcrs of the sane sex and clasa-- wkthout
22 liniting the types o: changes in coBt of insurance that ére
23 permfssible undsr the F'lix-âble Pollcy. HokeNrer, .that the change
: . ':4 in cost of insurance rates Dust be baseû on k'hakever faGtors =;e '

2s Flaxâble Policy pernfts is Lmpllcit in the phrasa lany chrase ïn
26 stnch rates'f immediateRy followânq khe sentence that desaribes the
27 cost of insuranca. The previous senteno'e already stated that the'
28 cost of insurance is based 6n the Companies' exmectations as to

8-54
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!51L.:j;hk.''' '%
a - :uture xortality experience. œhe court has no eifflculky ln

I2 conoluding chat the FleMible Polley di< not perait the cowpanies
3 to inlrease the erst of insurance to aGcoRnk for' a changa other'
4 thmn in future mortality erperience.
5 Defandantr conkand khat tberê ia nothing in tha Fàexible
6 Policy to suggest that tbe l'cost vf insurantel' is baced solelv cn
7 expeotatïoms aN to,future mortality experience. Houevcr, even
a giving *ie defendants =he bert cf the argumcnte thare ïa no'ezin:
B in thG Flexibze Policy languaga whjch suqgests that the cost of
zo insurance ls basad onr aro-nq other factors, its expectations as
zl so ruture Mortality experiencew To interpret the Flexlbla Policy
za as the defezdants do would requâre reading additional words into
13 i:. At the very least, tbe elexible Policy is azabiguous.

.e14 Because a7A ambïguitlas Dust be resolved against tba insurer, the
15 coort finds ehat Phifadelphâa breacbed its obligations under the
ls Flexible Pollcies with the tnsured Rcsenbaum vhen it ihcraased
17 the cos-- o: inGurancc to pass on tXe DAC tax.
la Thera is a queation of fact regarding uhich o=-
19 Rosenbaam's PlexibAa PoAâcies Wero affecteo by tbe ïncrea%e in
zo th' e cost oE insurance. A bearing v$lA be necesaary to determ.sne
2z th. ia âssua, and to assess tbe daxagew frox the breaah of
22 contract. The Coûrt notee that Rosenbaun's Spectra poaicies vete
23 not dffected by che increase in t'oe cost of insurance.
24 Thereforer plal ntifc ïs nok entitled ko any dapaqes on thasa
25 policies. PlainEiffrs alleqations regarding' a lapse in tbe
26 'Spactre pclfcles due to impropet Dokice are nD* at issue in thls

27
23
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lawsu'it and Iay not be addressed at the bearing Qo assesa danages
i i s aréected by the in/reasc. in tba oost okon khe rlexible Po1 c e

insurancc.
s.s t 

' 
, g f yyzjyDAC ? J . -.

Marlana R. PraelzeUnited states District J'udga

8-56



UITED STATES DISTRIW COURTr CKNTR.G DISTRIG O1P CALIFORNL&
CIVILCOWRSIGET

rtal.PJaAWrlF#s (Checklx ifyoe are 'ngmarselfDl DEFENDANTS .CONSKO I.IbvR PISI/MNC-ECOA,I11ANY.=C=SJrIOCREDONIAX. YUE, M.D.. on bnnlf of fhe claas oç ,JI (,l1)= Philadcba Life Tnmtr.wte Companyand formerly lmmvn assl'milarly situ'aeA an; on behqlfof the Genural Publlc Massachlretts Geaeral Life rnmlracc.e Compuuy
(0 Ceunky of Rzbizw-' Ilfbvtrstl-isted Plaintiff (Excq:t iu U.%. PIaMSCP-SIU: Cnurnyof Redcate of Firsttise nefendzm (1n U.S. PG kndjfcases Oaly):LOS Mgeles
(c) Atlonw'p (Finu Namt. Add- and Telephwie Nvmbir. lfyœ are Itra'etmdng Attsmrys (lf Knowalyonraelâ prgvidosoe.)Thno!hy P. DI'RC ICSB Ne. 123953)LAW OFFICM OF TIMOTRY 11. DILLON3: l Fores't Avvnura Suke 20J, LaglmaBeach, Czlifornh 92651(949) 376-28*
E. BAKS (IFJYVLSIIICIRONIPIRO an X io one box @nly.) m. 'TKIZENKAIP OFPRINCDALPARTIF'S- RrDiversi:y Cases Ooly '(P1ara Fm X in cne btkx forplain:fxd orf for defodeot)
D l 1;.9. Cmv=rncltplaifdff U. 3 Fmlersl Qeesticn (U.s, DK'F PTF D*FGovelumcntNet aam''.l Ciïizen ofnis Sttte 1 D 1 Lncerptxwzeol Mncipi Placc D 4 0 4

. ' nf Bus'm= iu +is state
2). 2 U.S. Go'/ernrrox Defrndam 14 Divexi!y (Irkdituxlecitiz=lip tlitlzm of Aneer JlaLe Ilworporatrd and Principal Plnce D 5 15'' ef P-ies in Jtem m) d'BUSI- inztnohlw'r Stra

Eilizctt cr Sobject orayortigoce'am E) 3 EZ 3 FoairnNatioa I:I 6 CI 6
IV. OYGIN (Place = X in ox lxx oôly.)
EZ ockin,l ::i 2 Runn..?ed frcm n 3 Rzrxnuod e:rn E:l 4 Rmipsrated or E1 s Transrened fionk anukber dixrim (swciryl:proc-ing suate coux Appcna:c ciart . Rxpmed . .

IZI ö M(I1tl- C) 7 Appral te JJirrictDistlict Judge flom
Lilipticn Magisuule Juége

V. llEoWsrlm MOMPUINT: JUJW bllM/kNpl (7:% DNo (C.1eck *Y=' ûnly ifitmantlcd in oomplaint)
O,ASSAKTION un4etllAczv23: VW D No D MONEYD ED IN C'OMPIAINTLS .
S''L CAIIS.V OlrAcrIoNt(5tc tlw U.S.CNJ Stalute unA wllicbya are rlicg mlu wrstra briçfmatzrnctof mllse Denl ciejariMictbr:al slxutœ ualrs's divtvsity.l28 IJ.S.C. 13324a) Breac,h of Contraa haseon' incrcase in ' rance ht Unh'erW 12fc 1tw7$r:t11c Policies
Wt NAnmE OFSIFJTIPIMA a X ln @n: bemoaly)
E-it--m ', .- ' . ' - '- -wp . - . x' . .' . . ,, , +%bw'* ! - ' : ' ' ' 'w !q, -

' . s. 1 x ,.!j. '. pltx/kt4. 7#ê, , >*', -..l%uo .xu..,u,o 4on svx Rapportwnmu:f l ltl 'nm,rance 5k'>- , - --..!mz 2 vt-.z ' '';A ' - 'E '(.-qp: -a.k#.. ., . , - ..-zx=, o 7lp eair Laborstandards' o anrirx. o lzt) Marino u ..'lp zirywnv slqts., ...:-- T. 'n,,d--gouxs,o . Acxo.: , - - . ...-- , :'.O 470 Banks and Mking 13Q Millr.r Ml EZ )15. Airplancproduct E1 h76 éitbc Mud Wrai Senlemce D 7.1: I-abar/M#mtQ 450 CI/IURIiIJ=/ICC 1:t' NsgotiubloTnstrtlznrnl Ligbîlks' (D 37( Trtnh ln Lenlidnt I'Iabeas Corpl1s ltrlatielukales/âlêw D l50 Rtcove pf Cl 32ê A-tvdnlty Libe! & O 58û O+tr Perxnk Cl 530 GOrAI E3 '/,'.W Labor/MgmtD çdo Dcwrratîon OveqmmodtA Slandœ Pr:pezty IMmage 5S5 Deati Penalty Reponiny &.(ZI 479 RackAl Inflecnced Enfomwnrnt of t'3 33() F1. Fmmloye' C) 385 Propely Dmnzge MQ Maemus/ Disclere/wctd'znd Coral zucpwnt Liabilily PredztLiibtp Okntr Ei 740 Ral.llmyl.aborAœOrganizaTiow D 151 Mcdiearc Act C1 NE'' M&rine 5..e0Z ' k:* ' i Wr. E) 5.59 CV! Rights Q :% Olilcr laabcr. . . .. !(71 480 ''Jaasarwoedit E:I !52 Recovy ornerhultcd E::I J45 Marin: lNodut't O 422 A;mzl 29 USKC D 555 Pj#ItCOJ#I!1On Dtiraation(3 49@ Cablefal TV . stutleht -.u= (*1, Liebilitt 153 /Pn1l*- .*- ' ..tJm Q'79I Empl. Rçl. lnc.w i lkrawal 2 s EXP' ..' ' ttl X-sx
' 
CLV..-=X m . .5 s j sAcox.q . , .y.. aajD 8.10 Selective Sarvicr. Velemns) 13 351 Mer hlet;h (:? 423D g50 Seaurili-cnm-iêjes (:1 l53 Rrcovuy of (:I 355 Mervrliich USC I.!J C1 61n Apictl z . zabilùy 1..=N7#-d.el,'' . N' '' EI 6w Otlar Fcwd & D ZS-t-' ' 2 1 lsfExchen& (lvelpayaler)l œf Ptodncl U . -,1. epyœ ïqh a7s custocw rhnnzngc lz veteau-s seoe!s I:) 36o oLlw pwz:,nal 441 vcuca Drag Ea 83p l'utentusc 3410 Ia 1&J slockholdws: sults Injnry a42 Employmeut (3625 Dlugl?vzlatti I:I 840 nademar% 'L 80 oavea sukutqry Acutns (:1 ,90 oier cccmacz a 3u2 wrxo.al hgua- ID 443 HovsitïyA,';ce- se'nve of F!#,.5 -ya.u' z ' = . L-- 1.1J>1:1 89l Aviualltulxl Ac( D 195 Contracyrpxlue MëMzplactice mmedMions Promrtyzl USC C1 &61 1111113950(:2 212 EOnemic Suibilizatinn r.hbility (3 365 P:rrnwlallfiury- 4(4 Nream 881 O 867 BMck lluns (P23)AJS CI 196 FrancVe PaxluuLLiabxi:y 415 Amxricgn with C) 630 LiquorHws C1 8e:1 DIWWDIWW

E1 893 Environmennl Khtte.rs 1?'C- T. .#--L ' .......PTGZ D Me Aztesxs Per-al Dixb:lises - E1 649 R.lt- & Tzur.k (405(a))C1 894 Enmo Allccstiœ Act :2219 I-alkti-l:Yaœmxan lrzjzpy Procruœ Employmem El 65.: Airlina rs.egs E1 864 SSm Titlo X71Cla s Rsjj4qk)ln a'as Frccxm of hro. Act o aan Fexaesuro uabuih. o 446 Americ-ao wifb o s6,a occupauom.xl ! sô(a px appeal of Ft.e Dtum,;- (E) a3o Rent taase a Bjecxepc Dîsabnilies - .sarew /Ht.alq, '1m31-=- .. ' .KQ''s1A''K' '..u.$.* :* :K.R---tj>: 'Lr.. owx. - .....r t..nnlien Under Eqllal IZI 21p Rh? to lazad Otht'r C1 690 Orhe D i7û Tlkxcs GJ.S. PlclntifrAccessto Juslice (:1 245 Torl Priluat Liabilily D Vû Ome.r CM CT Defûntknt)Z1 950 Coaztitlltjaflali: nf Q 29: A11 OlhrzEeeIpromrty Risrhts D 27T llts-nird Party 26Sta'o Stzlme I;SC 7609
5qH(a). DF-NI:IGI-CAAKq:LHD Tbis acicn bzsm proionslyfild Mll dismusxd: r'mqrvkd or clesed? N@ 0 Y:s
lf yew lisq tax numur@l',
FOROEFIH USf OXWZ Case Nurnben ' .' . . . -. . -- .
ûV-7l (27/.25) (215% COVER SIIEL?T . Page 1 of 2

' ;e'*' % r - Tb -'' F* g ..*. e- . . k. ' ! j ï) ., t.) , t 7 ï9 v. ..e>



tlb'rrlm STATF.% msllttCT comt ,T cK> hr DISYRICT olP CALIFOIIMA
GG COURSHRET

AFn!k COALKTINGTEE FXONT SmE DFFORM CWVLUMPLETKTC GAAMATIONREQWSIEDRELOW.

5rm@$ REL/Q!IE'D CASM; Hmany cKsc b= Fevlûusly file QlM RRIMDC to :be >5en! case? ED Ne VM=
jlIryx ljst ca nambcrtsl: 93-0834 MRP aad MDL. No. 0<1610 A'i'Nj sr.e Nclict of Relared Caxs fle,'l eoncurrezltlyllezew

Cbfl 'AJM ârt lle*trtd relaled la Prelifks!y f112:1 Case *Rd fbe PrGat f'*Q>:
tcbeck :1I boxu thRt applyl D A. Arl.st tipm the satae or clesdy rezated >MuoMy Mpmnings. or rvr,nl Jr1B. C,1LI feréeMniecn cf rhe me or substanria:y rrlated or simihr qxotieas cf 1&w a:d f<% or

XC. Far otheJ reascns weuld e,alnz zubslantial duplicatiqn ofbbcw if heard + diFeretzljœgc pr 'DD. hvolwthe Jpmltpatentv tademark or copyrighta e enz orodefaclqo ideadfltd abix izl a, bœ c ,abi: Ls preut

IX. S'XNErEILi? tkecvfornlu Ciuaty, or Stalo iroklr tbM C'zliforaia, iZtV./NiCLEACH named plaiauffiesidu (Uswao utkliuowtl xilev! ifnxxsalylEI Chee;v bw': 1:t1x U.S. govammcla jts agowio or employx's is a named plaiotc
I-os MoeelM Cmpty - Celezionia X. Yue, 1k1r.

Lktlhe Califomia Counm tlrs--Ate if ellher tbalz c'alj%rnih jn which EAcanamed (lefenianl rzzid'!q t'tht an adâilitmtl slvt L'Mœsaryl.i7 C.bcr,k kcrt if :$e U.S. gtwemlnent its amclo cr tmployxs is a named tkfezxlanl.
Los Angele: Coumty - Comqcco lzifc lpscrar.tcee Compmzy

IJ>t t:e Calbfprqb Cphnty, yr State ifotW Thtn Califomiaa in whfe:q EA.CH cleim erûse. (tJGe aa aâdiéocal sheol irrrcessarylNele: In land oondemkatio: e'axx usrle Iocaljon of lhe lzact eclllxl involvei '
Lag Angeles Couaty

x sscxà.'rf.mx OFATTORUY4OReROPER: pate March 3, 2K7
Nolieejocopmqtœarlicgl ThcCV-7; (J&-44) Civil Cmrerslu! Rndtle inforn:ationctmyaiced hereill aeitbœfeplazonorsuppleroealtlm hlirgarxlservjcsofpleadù''lg:nr otbez opers lts J'mQh'A by lam Wi; 19m1. gpprQvedkytlte Judlckl Ctmferltctotlllckfrihr:l dtatei in Sqlterab:tr 1k74, is r.zquirr.d pursuant lp Jmcal Ru1: 3-l is notfile.d bfll -Is usr,d by thoclerk eftlx Courtforûwpurfxlrmoruat'lucaxvur=d iniLiating fbr civil dockds-bee (F(yr rnire drzatk4 inslrucîions s:z svzate insmlctiorsullrmkl

Koy to Slatistkal :.0t1* relatirq tv Secial Acafity Ca-'
xatmre oj'sxlu.v f.?-: Abbreyiatkm substuxtive swtcmem ercaus. prAaoa

:6;

T53

864

R5

BL
DIWC

DIWW

SSID

2S1

AlI claima fer heaLth insr-ûce benefits (Medi-e) under Tà1: l2, Pcrl A, ef 1bq Secif.: Stclzily h<. a5 amrrkq.ed.Also. CDCIIZI!: clni'v,s by lospiesskill:d pursing faclliuoyqtc., for t=ifiœtit)n us providers orsarvire.z unde,r tlxeprowam. (42 U.S.C. 1935FFtY))
A11 daims f4r ''BlKk t.xge benztlB unlc rllle 4. Pert Bxcfllke Feeral Coal Mine Heallh zrzl Sasezy AcI of l M9.(X U.S.C. 923/ '
A11 celnircs f-led b.f insurd workœ fcr âishability imurancebenerits under Ti0e2 ofme Sacial Secltrrty' Act. asunemdedk plm g11 clain's rued for child's irksurarm- beaelie based or dimbility. (42 U,&C. 405(g))
AB çlgims fi leZ fnz wie';e or widtmw: tnhulunce bepefikl buszd on dhability ustler Title 2 oftbe social SecurityMk >ï amrmld. (42 Uâ.C' 105.::))
All vlnplah' DJ yupplrmmntal xcurY inoeme pnlrmrn!s basew'l umR dksbllîty filrd tmde-r-ritle ! 6 orrhe sccial
Sec-rity AG as amrmdezl.
All claitns for retirlrzn! lotd agc) lmd survivfàr: brncfits ntuier Title 2 of tbe Sxinl SecUIW Ack ai ameadei (42
U.S.C. (g))

CV-7' (D725) Clvœ COVER SHEET Pzge Z *2



Timothy P. Dillon (CSB No. 12J953)
LAW OFHCES OF TIMOTHY P. DTLLON
36 1 Forest Avenues Suite 205
Luuna Beach, California 92651
(949) 376-2:00
(949) 376-2808 Facsimilo

UNITED STATES DISTRICT COV'RT
CKNTRAL DISTRIW OPCALIFORNIA

CBLBDO'NRA X. YUE, M.D.. CASENLTMBER
c zzs savscscn? ., c y j g 6 cAs (cu)pcarxrsvx cg c g -
CONSECO LIFE WSURANCE COMPANY,(%Bs arryp//ep)

SUMMONS
DEFENDANTX.

TO: RMEABOW-NANJED DEFENDANTIS):
YOU A.RE YIEREBY SUMMOOD and reqtèed to file with 'lis court and serve upon plainf-iff's a:lonuyTimotby P. Dinon whose adàress is:
'rimotby P. Dillon, Esq. .
LAW OFFICEg OF 'IRMOTHY P.DILLON
361 Forest Avenuey Suhe 205
Laguna Beacb, Calffornia 92651

lm answekrlo the IK complaint O - mmended complaint IEEI countorclaim D cross-clahrwhich îs herewjth s:l'ved upor 'you wklain 20 days after service of this Summons upon yow exclusive
of tlm day of servîce. If you fail to do so, Judgement by ddàult will be taken against you for thc reliefdemanded in tlie ooznplaint.

Clerk, U.S. Dislrid Court
l.l'PE2 H02I1

By;
Clerk

g NK k* > .+ . . .'#' - , t)

%. .
11.9e

RAR 4 M:Dated:

CVw()IA (ç.121) ' MJAIMIINS '



UMTED STATES DISTRICT COURT
CENTRAT.DISTWCT OF CALIFORNIA

NO'l'1CE OF JQSSIGNM NT TO UMTI;D STATES AMGISTMTE JUDGE FOR DISCOVAIW

This case has been assi>ed to Distriat Judge Christina A. Snyder and tlte assiaed
diseovcry Ma#seate Judgo is Cearolyrl rRlmlli14.
The ease number on a11 doctuncts ftled with the Colzrt should read as follows:

CV08- 1596 CAS (CTx)
Pmsuant to General Order 05-07 of the United States Disdct Court for the Centlal

Distrid of Californiw the Ma/strate Judge has bem designated to hear discovery related
motions.

A1l digcove related motitm: shculd bo noNced on tlm calendar of tlle Magistrate Judge

A copy N//#J n&ce must be SE#TH wll/ the .f;&/zJ?zm.% ard complalht tprl all (9//ê?d&1/l F a removal ac/ep is
5led, a copy of thls nol/m rnust be aareetf on a# plaintifs).
Sub-uent doxments must be filed at the follxkxg H-='Aon:
IX1 Western Dlvislon L1 Soumern Divlslon LJ Easern Divlsi-312 N. Sprlng St.. Rrn. G.â 441 West Fourth St, Rm. 1-053 3470 Twelfth Sl., Rm. 4M
Los Angeles, GA 9*12 SantaAnav CA 92781-4516 Riversidey CA 92591

Falure to &e at the propçr loastien w191 result in wur dorarnerlt belng retumed to you.

CV-18 (03/06) NO'f1C.E OF ASSIGNMEG TO UNITED STATZS MAGISTRATE JUDGE FOR DISCOWRY



O
UNITED STATES DISTRJCT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL
Case No. CV 08-1506 AHM (JTLx) Date December 8, 2008
Title CELEDONIA X. YUE v. CONSECO LIFE INSURANCE COMPANY

Prcscnt: The A. HOWARD MATZ, U.S. DISTRICT JUDGE
Honorable

Stephen Montes Not Reported
Dcputy Clcrk Court Rcportcr / Rccordcr Tape No.

Attomeys NOT Present for Plaintiffs: Attorneys NOT Present for Defendants:

Proceedings:

1. INTRODUCTION

On March 4, 2008, Plaintiff Celedonia X. Yue, M.D. filed this putative class action
alleging that Defendant Conseco Life lnsurance Company (<ronsectf') has wrongfully
decided to increase the cost of insurance charges for its ttvalulife'' and Ktvaluterm'f life
insurance policies (collectively Gtpoliciesn). The Complaint alleges breach of contract
and violations of California Business and Professions Code jl 7200, c/ se61., and seeks
injunctive, declaratory, and monetary relief. On Jtme 25, 2008, Defendant tiled a motion
to dismiss under Federal Rules of Civil Procedure 12(b)(1) (lack of subject-matter
jurisdiction) amd l 2(b)(6) (failure to state a claim upon which relief can be granted),
which the Court took under submission on October l , 2008. The Court now DENIES the
motion to dismiss, and holds that the controversy alleged in the Complaint is ripe for
judicial review.
II. FACTUAL BACKGROUND ALLEGEDIN CONVLAINT

IN CHAMBERS (No Proceedings Held)

In 1995: Plaintiff Yue purclmsed a 'çvalulife'' universal life insurance policy issued
' ith a face arnount of $400,000. Compl. ! 7. The insured is Plaintiff'sby Defendant, w

mother, Ruth S. Yue, and Plaintiff Yue is the beneticiary. 1d. at Ex. A, pp. A-28, A-44.

' The policy was acmally issued by Massachusetts General Life Insurance
Company, which became Conseco Life in 1 996. Compl. ! 8. Philadelphia Life Insurance
Company also issued policies at issue in this action, and in or about l 998 it merged into
Conseco. 1d.C:'-O (06/04) f2lvlI= MINUTES - GENENAI . Page l of 13
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVTL MINUTES - GENERAL
Case No. CV 08-1506 AI!M (JTLx) Date December 8, 2008
Titlc CELEDONIA X. YUE v. CONSECO LIFE mSURANCE COMPANY

At the time of purchase, Ruth S. Yue wms 70 years old. 161. at A-28.

The Complaint alleges that Plaintiff's life insurance policy and the policies of the
putative class are Runiversal life'' policies. 1d. Owners of universal life policies pay
premiums into an account that earns interest. The account represents ( 1) the total
premiums the policybolder has paid, plus any credited interest, minus (2) expense charges
and a monthly ttcost of insurance'' charge. A universal life insumnce policy will remain
in force as long as there are enough funds in the accgtmt to pay the expelzse charges and
the monthly cost of insurance charge. Compl. ! 29.

The cost of insurance charge covers the cost of paying out death benefits, and it is
designed to increase as the insured ages. Compl. !! 23-26, 31. It is calculated based on a
fonnula that takes into consideration the alnount of funds i11 the account and a factor
called the t'cost of insurance rate-'' Compl. !! 30-31 . Under the terms of the universal
life policies at issue in this action, the cost of insurance rate is dependent solely on the
insurer*s expectation as to its future mortality experience. Compl. !! 32-34. ln other
words, itonce the acmal cost of insurance rates are set by the insurance company, they can
only be increased becatlse of anticipated fmure worsening mortality experience of
insurance company (sic) (Le., more death claims anticipated in the future than were
previously expectedl.''z Compl. jl 35. Conseco does not disclose its actual cost of
insurance rates. lt discloses only the monthly cost of inslzrance charge deducted from the
insured's account. Compl. ! 36.

Plaintiff alleges tlzat Conseco has decided to raise the cost of insurance charges
beginning in the twentpfirst year of the Valulife and Valtlterm policies (specifically, in
the year 2016 for Plaintift-'s policy). Compl. ! 54. Plaintiff further alleges that there is
llo way that the substantial increase could be due lo the insurer's anticipated mortality
experience because itit is well known that the population in this country is living
significantly longer than was anticipated in the past . . . .** 1d.

2 Plaintiff's policy states, CIACTUAL MONTHLY COST OF INSURANCE
RATES WILL BE DETERMINED BY THE COMPANY BASED ON 1TS
EXPECTATIONS AS TO FUTURE MORTALITY EXPERIENCEP'' and ttcurrent
monthly cost of insurance rates will be determined by the Company based on its
expectation as to future mortality experience.'' Compl. Ex. A at A-29, A-34.
CV-90 (06/G1) CIVIl= MINUTES - GENERAL Page 2 of 1-%
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Plaintiff alleges that when policyholders were procuring coverage Conseco did not
disclose its intent to impose massive cost of insurance increases beginning in policy year
2 l , and policyholders thus t'relied on the lower cost of insurance rates in purchasing the
Policies, continuing to pay premiums respecting the Policies, and not seeking insurance
covemge elsewhere.'' Compl. ! 56. Plaintift- also alleges that the increases

are so dramatic, sudden, and unexpectedly large that many members of the Class
are now, or will be, unable to aflbrd to pay these huge and unexpected increases in
premium (sicj required to keep their insurance policies in force. Many
policyholders will, or have been, forced to surrender their life insurance policies.
In addition, upon information and belief, many of these policyholders are elderly
and uninsurable and, after surrender of their policies, they will thereby be left
without insurance protection and/or adequate insurance protection.

Compl. ! 57.
Plaintiffs Complaint alleges that the increase is consistent with a history of

wrongful increases by Defendant, begimning in 1992 with ttan artificial increase in the
cost ofinsurance rate unrelated to (Conseco>sj expectations as to future mortality
increase,'' and contilluing in 2003 or 2004 with Conseco's allegedly unlawful increase in
the cost of insurpmce chcarge for ceri-ain policies.S Compl. j'l! 39, 50.

Plaimiff purports to bring this action on behalf of lzerself and a putative class of
ççgajll owners of ValuLife and Valu-ferm çuniversal life' insurance policies . . . issued by
Massachusetts General or Plziladelphia Life and that were later acquired by Conseco
Lifer'' with exceptions for ofticers and actuaries (and their families) of these companies.
Compl. ! l 2. As noted above, she asserts claims for breach of contract and violations of
California Business and Professions Code j 17200, et seq-, and seeks injunctive,

; The Complaint states that the former allegations were adjudicated in 1he
plaintiffs' favor in Rosenbaum, et t'f/. v. Phîladelphia L tfc lnsurance Co., et t7/.. Case No.
93-0834 Mltp (Eex). The latter allegations were brought before this Court in a
Multidistrict Litigation proceeding and the parties eventually settled the claims. See In /-é?
Conseco Llf e fn-&lf/wncc Compan-b' Cost oflnstlrance L itigation, MDL No. 1610 AHM.CV-90 (06/04) CIWI= MINUTES - GENERAL Page 3 of 13
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monetary, and declaratory relief.

111. LEGAL STANDARDS

A. Motion to Dismiss under F.R.C.P. 12(b)(1)
A party may challenge a Complaint's assertion of federal subject matter

jurisdiction. Fed. R. Civ. P. 121)(1). The burden of proving that a claim is within the
jurisdiction of the federal coumts rests on the party asserting federal jurisdiction. McNutt
v. Gen. Motors Acceptance Corp., 298 U.S. l 78, 182-83 (1936).

A Rule l 209(1) attack on jurisdiction nzay be either facial or factual. Safe Wfr/t?r
Evell'one v. Mq'er, 373 F.3d 1035, 1039 (9th Cir. 2004). Rln a facial attack, the
challenger asserts that the allegations contained in a complaint are insufticient on their
face to invoke fedeml jurisdiction. By contrast, in a fachaal attack, the challenger
disputes the truth of the allegations that, by themselves, would otherwise invoke federal
jurisdiction.'' 1d. When a Rule l2(b)(l ) attack is facial, as it is here, the allegations in the
complaint are uken as true and a11 reasonable inferences are drawn in favor of the
pleader. Woljk v. N//-azzklnt'f?i, 392 F.3d 358, 362 (9th Cir. 2004)., Saridakl's v. United
Airlines, 166 F.3d 1272, 1276 (9th Cir. l 999).

B. Motion to Dismiss under F.R.C.P. 12(b)(6)

On a motion to dismiss pursuant to Rule l2(b)(6) for failure to state a claim, the
allegations of the complaint must be accepted as true and are to be construed iI1 the ligllt
most favorable to the nonmoving party. Wj'ler s'l/?nmf/ P 'y/7j> v. Tllrner S?-t?tlfl ïj.,b'., 1nt..,
I 35 F.3d 658, 66I (9th Cir. 1998). A Rule l 2(b)(6) motion tests the legal sufficiency of
the claims asserted in the complaint. Thus, if the complaint states a claim under any legal
theory, even if the plaintiff erroneously relies on a different legal theory, the complaint
should not be dismissed. Haddock v. Bd. ofDental Fxc?n ,1-.%, 777 F.2d 462, 464 (9th Cir.
1985).

Federal Rule of Civil Procedure 8(a)(2) requires
only a short and plain statement of the claim showing that the

(N-90 t0&'04) CIVI1, MINUTES - GENERAL Page 4 of l .'
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pleader is entitled to relief,'' in order to give the defendant fair
notice of what the . . . claim is and the grounds upon which it
restsl-l'' . . . While a complaint attacked by a Rule l2(b)(6)
naotion to dismiss does not need detailed factual allegations . . .,
a plaintifrs obligation to provide the t*grounds'' oflzis
tçentitlelmentj to relief''' requires more than labels and
conclusions, and a formulaic recitation of the elements of a
cause of action will not do . . . . Factual allegations must be
enough to raise a right to relief above the speculative level.

Bell Atl. Colp. v. Tnvombb', 127 S.Ct. 1955, 1964-65 (2007) (citations omitted).
tçGenerally, a distriet court may not consider any material beyond the pleadings in

ruling on a Rule l2(b)(6) motion. . . . However, lnaterial which is properly submitted as
part of the complaint may be considered'' on a motion to dismiss. Hal Atltlcà Studios,
Inc. v. Richard Fel-ner (f Cb., 896 F.2d 1542, l 555 n. 19 (9th Cir. l 990) (ciGtions
omitted). Documents whose contents are alleged in a complaint and whose autlzenticity
no party questions, but which are not physically attached to the pleading, may be
considered in rtlling on a Rule l2(b)(6) motion to dismiss without colwerting the motion
to dismiss into a motion for summary judgment. Lee v. Cit?' f?/-Z.W, 250 F.3d 668, 689
(9t11 Cir. 2001 ). Ifthe documents are not physically atlached lo the complaint, they may
be considered if their ttauthenticity . . . is not contested'' and ttthe plaintiff's complaint
necessarily relies'' on them. Parrino v. FHP, Inc, l46 F.3d 699, 705-06 (9t1z Cir. 1998).
Furthenzlore, under Fed. R. Evid. 201, a court may take judicial notice of çtmatters of
ptlblic record.'' avack v. 50ï1th #t()' Beer Dl-strib., 798 F.2d 1279, 1282 (9th Cir. l 986).
tt-l-he district court will not accept as true pleading allegations that are contradicted by
facts that can be judicially noticed or by other allegations or exhibits attached to or
incoporated in the pleading-'' 5C Wright & Miller, Fed. Jh-ac. &: Pro. j l 363 (3d ed.
2004).

Where a motion to dismiss is granted, a district court should provide leave to
amend tmless it is clear that the complaint could not be saved by any amendment.
s'lanzarek v. St. fklaf Fire tt Mal-ine Ins. Co., 51 9 F.3d l 025, I 03l (9th Cir. 2008)
(citation omitted).

CV-90 (06/04) CIVI1= MINUTES - GENERA.L Page 5 or 13
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IV. DISCUSSION

Defendant's motion to dismiss argues that Plaintiff s breach of contract claim is
not ripe, that Plaintiff has no standing to assert a claim pursuant to California's Unfair
Competition Law, and that Plaintiff has not mesented a case or controversy warranting
declaratory relief.

A. Ripeness of the Breach of Contract Claim

Plaintiffs breach of contract claim is that

Defendant materially breaclled the terms and provisions of the Policies by
increasing the cost of insurance charges respecting the Policies in order to increase
premium revenue when the increase in cost did not relate to any change in the
expecution as to the future mortality experience of Defendant . . . . Defendant did
not give adequate notice or explanation of this increase to Plaintiff and members of
the Class and Defendant attempted to conceal the intended dramatic increase in
cost of insurance charges respecting tlle Policies. . . . By so suddenly and
dramatically increasing the cost of insurance charges beginning in policy year 2 l ,
Defendant has effectively conceded that the increase is not and could not possibly
be based on its expectations as to future mortality experience. By increasing the
cost, and thereby requiring substantial additional premiums from Plaintiff and
members of the Class, Defendant has materially breached the Policies.

Compl. !! 64-65. Plaintiff also alleges that ttlals a direct and proximate result oP' the
breach tEplaintiff and members of the Class have suffered damages under the Policies in
an amount to be determined . . . at the time of trial.'' /(l ! 67. In addition, Plaintiff and
the putative class ûtseek an injunction against Defendant requiring it in the future to
charge only the cost of insurance explicitly permitted under the terms of the Policies and
to otherwise comply strictly with the terms of the Policies-'' Id.

Defendant levels a scattershot attack on this breach of contract claim. First, it
contends that the claim is not ripe because the cost of insurance increase is speculative
and may never occur. Second, it arglles that the claim is invalid because Plaintiff has
sufered no damages. Third, it argues that the claim is not ripe because performance of
CV-9() (06/04) CIVIla MINUTES - GENERAL Page 6 of l-'
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the policy's relevant terms is not yet due. Finally, it contends that Plaintiff cannot, as an
alternative to the breach of contract claim, assert a claim for anticipatory breach of
contract because Plaintiff has not terminated the insurance policy and she has not alleged
that Conseco's repudiation of the contract was made in clear and certain terms. The
Court is not persuaded by any of these arguments.

'The alleged increases are not speculative

The question of ripeness goes to the Court's subject matterjurisdiction. Haiv.
Nclte/vwer Agenc-b' v. Bronster, l 03 F.3d 742, 746 (9th Cir. 1 996). Ripeness has both a
constitutional and a prudential componem. Thomas v. Anchorage ékl/t'f/ Rlkhts Comm 'n,
220 F.3d 1 134, 1 138 (9th Cir. 2000) (en banc). With respect lo PlaintiYs breach of
contract claim, Defendant challenges the pmdential colnponent. ltln evaluating tlle
prudential aspects of ripeness, our analysis is guided by two overarching considerations'.
tthe fitness of the issues forjudicial decision and the hardship to the parties of
withholding court consideration.'f' 1d. at 1 1 4 1 (quoting Abbott 1,t7:.6-. v. Gardner, 387
U.S. l 36, l49 (19679. An issue is not fit for adjudication if it involves tçcontingent
future events that may not occur as anticipated or indeed not occur at all.'' 18 Unnamed
John Smith Prisoners, 87 l F.2d 88 1 , 883 (9th Cir. 1 989) (quoting Thomas v. Union
(R/r:ftfc Agric. Prods-, 473 U.S. 568, 580-8 1 (1 985))', see t'f/s'o I 5 James Wm. Moore,
lvlooé-e 's Ftidrt-f/ Practice j 10 l .76( l q(a) (3d ed. 2008) (KçThe critical question concerning
titness for 'review is whether the claim involves uncertain and contingent events . . . .'*).
ç&ln the absence of an immediate and certain injury to a party, a dispute has not çmatured
suYciently to warrant judicial intervention.''' Clinton v. Acequia, Inc., 94 F.3d 568, 572
(9th Cir. 1996) (quoting Warth v. Seldin, 422 U.S. 490, 499 n.10 (1975)).

Defendallt argtles that Plaintiff's claims hang on future events that naay never
occur: Rplaintiftos (cost of insurance) rates under the Policy majb' increase in 20 I 6. But
they may not. Only then, ythe (cost of insurance! rates increase, will it be possible to
fully explore the reasons and effect of such increases.'' Mot. at 3. Defendant contintles,
tiAt present, there may (or may not) be an intent to raise rates in 20l 6, but Conseco may
decide not to; it may decide to raise them even lkrther, ifmortality continues to
deteriorate . . . .>' ld. at 3-4. Furthenmore, Detkndant says, Gplaintit'fmay, ox may not,
own the Policy in 20l 6', it is also possible that alI benefits tmder the Policy may be paid
before 2016- should Plaintims mother no longer be wilh lIs.'* 1d. at 4.
CV-90 (06/04) CWIL MINUTES - GENERM- Page 7 of 13
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Plaintiff replies that her complaint squarely alleges that Conseco
adopted the cost of insurance increase, albeit one that will begin in policy year 21 . See,
e.g., Compl. ! 4 (ttDefendant has unlawfully re-priced those policies and drastically and
precipitously increased the cost of insurance charges'l; ! 5 (Plaintiff seeks tçan injunction
requiring Detkndant to reverse the unlawful increases''l; ! 2 l (questions common to class
include Rwhether Defendant's actions to increase the . . . charges on the Policies violated
the tenns of the Policies''l; ! 64 CtDefendant materially breached the terms and
provisions of the Policies by increasing the cost of insurance charges'').

has already

Plaintiff also points out that the Complaint alleges
on herself and members of the putative class. An increase in the cost of insurance
charges shortens the period of coverage becatlse it depletes the funds in the instlred's
account more quickly, and a policy with a shortened period of coverage is worth less.
Opp. at 2. Moreover, if Plaintiff wishes to maintain the period of coverage she expected
when she purchased her policy, she will have to deposit additional funds in the account.
Thus, ttlplolicyholders like Plaintiff Yue are immediately confronted with the need to
decide, now, whether to increase funding to deal with the cost of insurance increase.'' 1d.
at 3. Plaintiffalso notes that Rpolicyholders purchase life insurance to plan for tlae future,
not to face the insecurity of a possible precipitous surrender or lapse late in life, when
securing alternative life insurance will be cost-prohibitive and highly uncertain'' because
life insurance is much more expensive to obtain in later years. 1d. at 4 .

an ilnmediate and certain inlpact

The Court fmds that although some parts of the Colnplaint do describe the increase
il1 prospective terlns, wlzen the Complaint is read as a wlzole it is clear that Plaintiff
alleges that Conseco has already made a decision to increase rates. The Court holds that
this allegatiolz is sufficient to make the issue fit for adjtldication. Conseco has given not
even a sliver of a reason to believe that if the allegations are true as the Court is
required to assume they are it does not intend to increase cost of insurance rates later
on. Althouglz Plaintiff may decide before 2016 to abandon the Policy for reasons
unrelated to this lawsuit, and her mother may pass away before then, those possibilities
do not negate the fact that Plaintiff must decide ntluz whether to continue funding her
policy at the current rate, to increase her monthly payments, or to seek altenlative litb
insurance coverage. These are important and difticult decisions. They are ttripe'' in the
practical sense, and it would impose a hardship on Plaintiff if the Court were to decide
that this matter is not I'ipe for adjudication.
CV-90 (06z'04) CIVIL MINUTES - GENERAL Page 8 of 13
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The cases relied upon by Defendant do not alter this analysis. In Clinton v.
Acequia, Jl/pm, Clinton alleged that he and one Ms. Haley had entered an aceement to
liquidate the defendant coporation, Acequia, which she and Acequia breached. The
Ninth Circuit addressed whether Clinton's breach of contract claim had sufficient federal
character to support removal. At oral argument in May 1996, Clinton's counsel conceded
that the claim ttmay not be ripe tbr reconsideration, or even to come befoxe the court,
lmtil 1997.** Clinton, 94 F.3d at 572. Counsel for Acequia contended that Acequia was
not required to liquidate but that ttas a practical matter'' it would have to be sold by 1997
in order to meet its obligations to its largest creditor. 1d. The Ninth Circuit held that the
contract claim was not ripe becatlse t:ltlhe parties agree that, if an agreement to liquidate
the corporation even exists, Acequia has until 1997 to perform its obligation. We have
no way of knowing whether Acequia will acttzally do so, but a case is not ripe where the
existence of the dispute itself hangs on future contingencies tlmt may or may not occun''
1d. Unlike in Clinton, the parties in this case do not agree that Plaintiff need not take
legal action before 2016 in order to prevent Defendant from breaching alleged contractual
obligations. Nor is there any basis for the Court to tind that Defendant will otherwise
11t111 those alleged obligations ç'as a practical matter'' or for any other reason. Clînton
therefore is inapposite.4

For the above reasons the Court holds that it is prudent to review Plaintiff s breach
of contract claim and that she has stated a basis for it to do s0.

Plaintiff seeks available relief

Defendant next argues that Plaintiff does not state a breach of contmct claim
because she cannot (and does not) allege that she has suffered any immediate or certain
damage from future increases in cost of instlrance rates. Mot. at 4. See ad/wl-î'frt?n,g Petro.

4 Defendamt also relies on a series ofdecisions in New Yo'rk state court that it refe'rs
to as the ttvanishing premium'' cases. See Gt/g'lt??i v. Gttardian L lr/è 1yts. Co. o.fAm., 96
N.Y.2d 20 l (N.Y. 200 1),. Hesh'n v. Metro. L fe ./z?.$. Co., 733 N.Y.S.Zd. 753 (.N.Y. App.
Div. 2001 ). Those cases are, of course, not binding authority, and the Court does not tind
their reasoning persuasive. Moreover, at least one other state court has come to a
different conclusion about the justiciability of vanishing premium claims. See u$'z.!.???t/n,5'J'/
v. Boston Mut. L ife 3:.$-. Co., 778 N.E.2d 1 6 (Mass. App. Ct. 2002).CV-90 (06704) CIVIL MINUTES - GF-NER.G Page 9 of l .'
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Colp. v. Tri-vallç' Oil & Gnls Co., 1 16 Cal. App. 4th l 375, 139 l n.6 (Ca1. Ct. App.
2004) (ttA cause of action for damages for breach of contmct is comprised of the
following elements: (1 ) the contract, (2) plaintiff s performance or excuse f0r non-
performance, (3) defendant's breach, and (4) the resulting lcznagaç to plaintiff.'' (internal
quotation marks and citation omitted) (emphasis addedl).

Defendrt naaybe correct that the monetary damagesPlaintiff Yue seeks are not
now supported by any l-ate increase (since there has
before resolution of the medts of her claim, she may
funding in order to niaintain her expected period of coverage.
seeks injunctive relief. Such relief is not contingent on the availability

not yet been an increase). However,
be forced to provide increased

Moreover,Plaintiff also
of money

damages. Gtl-l-llze fact Eplaintiq may have suffered no monetary damage would not defeat
(plaintiff's) right to specilic performance.'' Union Oil. Co. ofcal. v. Greka fnfp-o'
Colp-, 165 Ca1. App. 4th 129, l 36 (Cal. Ct. App. 2008) (internal citation omitted).
Defendant correctly notes that specitic perfonnance is available only where the Plaintitrs
legal renwdy is inadequate, see id. at 134, but also asserts that tKgijt is usually reserved for
cases involving real property or uniquc services, and has no application here.'' So what?
Defendant cites no case supponing the conclusion that stlch a remedy could not be
applicable in this case, and the Court sees no reason to conclude that it is not.

Performance is due

114 Defendant's Reply in support of its motion, it reframes in new terms what is
essentially its basic argument about ripeness'. that Conseco could not have breached the
instlrance contracts because under California law a breach of contract by nonperlbrmance
occurs only when there is ttan unjustified failure to perform a material contractual
obligation bvhen s/zer/ilrznylncc is due.'' Cent. Ft'l#t(1. Gen. /./fM'#. v. Smith, l 62 Cal. App.4th 50 I , 51 4 n.3 (Ca1. Ct. App. 2008) (emphasis added). Perfonnance is not due,
Defendant argues, until 20l 6, the year that Defendant allegedly intends to increase the
cost of insurance charges for Yuefs policy.

Plaintift-'s insurance policy simply states that the insurer will only raise the cost of
insurance charge under certain conditions, but does not otherwise provide when
pedbnmance is ttdue-'' llnder California law, if a contract does not specify the time of
performance, and the act cannot be done ttinstantly'' (such as with an obligation to pay
CV-90 (06/04) CIVIt, MINUTES - GENERAL Page 10 of 1.5
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money), performance is due within a reasonable time. See Ct/l?.j.()l World Invs. v. Lido
Prqferred L td., 9 Cal. App. 4th 373, 38 1 (Cal. Ct. App. l 992),. Standard Box Co. v. Mut.
sf.&cz/f/ Co., 10 Cal. App. 746, 750 (CaI. Ct. App. 1932),. I Witkin, Summan' t?f Cal. L t'/psz
j 762 (2005). What constitutes a Rreasonable time'' for perlbrmance is a question of fact,
and depends on the circumstances of each case. Consol. World. lnv,%., 9 Cal. App. 4th at
381 .

The Court fmds that it is reasonable to construe the Complaint to allege that
Conseco may not decide to raise its cost of insurance rates in violation of the policy's
terms at an-j' point during the life of the policy whether the increase will take effect
immediately or at some future point in the term of coverage. Allowing an insurer to
decide at any point to increase cost of insurance charges for reasons not permitted by the
policy would constitute a breach and require the insured to face the burdens discussed.
above, including uncertainty about the cost and duration of the policy and the pressing
need to decide whether to continue to fund coverage. The Court thus holds that Plaintiff
has stated a valid breach of contract claim. It therefore is unnecessary to address whether
Plaintiff has also stated a valid claimfor anticipatory breach of contract.

B. Plaintlfrs Standing to Assert a Clalm Pursuant to the UCL

Plaintiff brings her second cause of action pursuant to California Business and
Professions Code j l 7200, et seq., also known as the Unfair Competitioll Law (UCL).
She alleges that Defendant committed acts of unfair competition by, among other things,
changing the cost of insurance rates for the Policies on grotmds tmrelated to Defendant's
expectation as to future mortality experience, and sending almual reports to policyholders
without disclosing sudden and dramatic increases in the cost of insurance charges.
Compl. ! 69. Plaintiff asks the Court to enjoin Defendant f'rom continuing to engage in
this conduct and preventing Defendant from collecting the increased cost of insurance
charges in violation of the Policies. 1d. jl 7 l . She also asks for restitution to be paid by
Defendant to its insureds for premiums and other amounts wrongfully obtained as the
result of the allegedly unlawful increase. 1d. j 72.

Defkndant axgues that Plaintiff does not have standing to bring this claim because
as a result of Proposition 64, passed in 2004, a private individual may bring a IJCL claim
only if she ithas suffered injury in fact and has lost money or property as a result of Ethe
CV-9O (06/04) CIVIt, MINUTES - GENERAIV Page l l of l-R
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alleged) unfair competition.'' Cal. Bus. & Prof Code j l 7204', see Dt/ztz//ftlzl v. Devi'?'
Univ, Inc., 46l F. Supp. 2d l 12 1, l l 54-55 (C.D. Cal. 2006). Defendant contends that
Plaintiffhas not suffered any injury in fact or lost any money or property as a result of the
cost of insurance increase allegedly slated to take effect in 2016, and that it is speculative
whether Plaintil'l- will ever sul'fer any damages from that increase.

The Court holds that Plaintiff has stated a claim pursuant to the UCL, because the
alleged diminution in the value of Plaintiff s insurance policy is a tlloss of property''
sufficient to bring a claim. For a11 the reasons discussed above, Conseco's alleged
decision to increase the cost of insurance charges means that the life insurance policy is
worth less to Plaintiff than it was previously.

C. Declaratory Relief

Plaintiff's third cause of action seeks a declaratoryjudgment that the alleged cost
of insurance increases are unlawful and in material breach of the Policies. Compl. ! 77.
Defendant argues that the absence of a case or controversy bars this request for a
declaration.

To determine whether a controversy exists such that declaratory relief may be
granted, ççthe question . . . is whether the facts alleged. lmder a11 the circumstances, show
that there is a substamtial controversy. between parties having adverse legal interests, of
sufficient ilnmediacy and reality to warrant the issuance of a declaratoryjudgment.''
Golden v. Zkviclder, 394 U.S- 103, 108 (1969) (citation omitted).

Defendant contends that the Complaint does not identify a controversy t<of
sufficient immediacy'' regarding Conseco's decision to increase the cost of insurance
rates. In her Opposition, Plaintiffraises the issue of whether there is a itsubstantial
controversyr'f and states that there is a controversy ltas to Conseco Life's intepretation of
the Policy as allmving it to assess the cost of instlrance increase withotlt any regard for its
expected future mortality experience.'' In its Reply, Defendant argues that no
tisubstantial controversy'' exists because the Complaint does not plead that Conseco has
an intenxetation ofthe Policy allowing it to assess the cost of insurance increase without
a'ny regard for its expected fumre mortality increase. This exchamge is a red herring; as
1he Complaint makes clear, the source of the stlbstantial controversy Ktof sufticient
fN-90 (06/04) CIVIL MINUTES - GENERAL Page 12 of 13
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inzmediacy'' in this case is the allegatitm that Defendant already has raised cost of
insurance charges for a reason not permitted under the terms of the Policy. Whether
Defendant interprets the Policy to permit it to have done what Plaintiff alleges is
irrelevant.

For these reasons the Court holds that Plaintiff has properly stated a claim tbr
declaratory relief.

V. CONCLUSION

For the above reasons the Court DENIES Defendant's Motion to Dismiss.s

TMs Order is not intended for publication.

Inilials of- Pl-eparer RJ
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PRELIMINARY STATEMENT
Not every case can be certitied as a class action. Diversity cases involving

putative nationwide classes, which require the application of numerous state Iaws,
present particular due process, cohesion and manageability concems. Because Yue
ignores al1 of those concerns, her class certification motion should be denied.

The Supreme Court has made clear that the Constitution requires district courts to
apply, for each class member, the substantive state laws that govern that class member's
claims. This case involves a breach of contract claim arising out of policies that were
issued for delivery in, and therefore governed by the laws otl almost each of the 50
states (49 states, plus the District of Columbia, Puerto Rico, Guam and the U.S. Virgin

l D fendant Conseco Life lnsurance Company (Rconseco'') is domiciled andIslands). e
headquartered in lndiana. The Constitution and Califomia choice-of-law rules bar this
Court from applying Califonzia 1aw to the claims of the non-california class members
where California law diverges from the laws of the jurisdictions where the polices were
issued.

The party who seeks certification of such a nationwide class bears the burden of
proving either that the stlbstantive state laws at issue are uniform or that the divergences
can be reasonably managed. Where state laws diverge, the class proponent must submit
a trial plan showing the Court how it can try the case under the ever-changing
kaleidoscope of the divergent state laws. Yue has not even tried to meet this burden.
She has submitted no trial plan. Slle made no effort to identify wllether state laws are
uniform or diverge on the key issues in this cue. She fails to even recognize that the
laws of other states will apply on policies isstled for delivery outside of California.

We demonstrate below that this case raises complex issues of state contract law
upon which state laws vary significantly. This Cotlrt's decision denying Conseco's
motion to dismiss the Complaint gDocket Entry (ççDE'3 5lj is ûçExhibit A.'' Tlzere, in

lSee Declaration of Keith Turner, submitted with this Memorandum.
l



1 footnote 4, the Court rejected as çtlunjpersuasive'' the reasoning of the New York's
2 highest court in the Nanishing premium'' cases (under which Yue's claims would be
3 premature), finding M%sachusetts' divergent approach more appealing. Alabama,
4 Texas, Pennsylvania, North Carolina, and Temwssee follow New York's approach,
5 ruling that claims predicated on future changes in rates or premiums are premature until
6 the changes take effect. See Point 1, below. 1l1 adjudicating class clainas, the
7 Constitution, Supreme Court precedents and California choice-of-law rules require the
8 Court to understand and apply nuanced differences in the laws of each of the
9 jurisdictions in which the policies were issued, even if that will lead to divergent results.
10 In this motion, Yue bore the burden of identifying state 1aw variations such as these -
1 1 and state laws vary on many issues in this case - and proving to the Court that trial will
12 be manageable despite many variations. Yue did not bother trying to meet that burden,
13 and her motion should be denied for that reason alone.
14 Class cehilication should be denied for other reasons. First, the proposed class
15 lacks the requisite cohesiveness. For example, this Court will need to apply a
1 6 Hdiscovery rtzle'' to detennine whether the claims of class members from certain states

are time-barred, because their claims are subject to state laws that use that rule. That
18 will require individualized proof and Ifmini trials'' to detennine when those class
i 9 members learned of the 2002 cost of insurance (ç6COP-) increase, thus defeating the
20 purpose of class treatment. Second, Yue is not an adequate representative because
21 Califonlia's applicable four-year statute of limitations bars her individual clailns.
22

STATEMENT OF FACTS23
24 Plaintiff Celedonia Yue seeks to certify a class of t*galll owners of Valul-ife and

Valurfema tuniversal life' insttrance policies (the tpolicies') issued by either
26 Massaclmsetts General or Philadelphia Life and that were later acquired by Conseco

Life.'' See Complaint (DE I ) ! l2. The gravamen of Yue's Complaint is that Conseco
28 allegedly increased CO1 rates in breach of the Policies oMmed by the putative
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nationwide class. 1d. !! 2-3. Yue seeks declaratory and injtmctive relief from the
alleged çtstaggering (COII increases'' that Conseco tltmlawfully imposed,'' even though
the COI changes will not affect her policy until 2016, assuming that her policy is still
active and that the insured, her mother, is still alive. 1d. jl 2.

Yue posits t'hat this case involves a tisingle, straightforward, determinative,
ptlrely legal issue.'' See Plaintiff s Motion to Certify (DE 70j at 2. Her actions
contradict this. She has adopted a scorched earth approach to discovery, noticing six
depositions and issuing subpoenas for several of Conseco's advisors, including its
attorneys. See Declaration of Adam J. Kaiser CKaiser Decl.''), ! 8.

The Conseco document on which Yue relies in this motion shows that Conseco
fully studied the contract language underlying the proposed COl increase. See
Declaration of Timothy P. Dillon, Ex. A. The Conseco actuary concludes that a1l of the
internal and outside achlaries ttbelieve it gtlze proposed CO1 increase) is well within
actuarial standards of practice and satisfies policy contract language . 1 am
comfortable signing the yearend certification of nonguaranteed elements, in which 1
will state that coi change meets actuarial standards of practice, and by implication
satisfies policy contract language requirements.'' 1d. This affirmation continns that
skilled and well-respected outside actuaries concltlded that the proposed increasing COl

2rates met policy sindards.

2 ' t& dural gamesmanship'' in Gling a motion to transfer this case toYue complains of Conseco s proce
Judge Snyder and then later, to transfer the case to the district court in lndiana. The Court undercut
those complaints. In the Grst motion, Conseco advised the Court of a relationship between a court
employee and an associate at this firm, as the 1aw required. The Court noted that Conseco's
application was made in good faith. (DE 25j. On thc second motion, thc Court's tentative rulinggranted the motion, thus destroying any complaint of 'Qgamesmanship.'' But this was gamesmanship:
Yue did not sel've Conseco with her notice of transfer of this case when she served the Complaint, in
violation of Local Rule 83-1 .3: See Local Rule 83-1.3.1 ('q'he Notice of Related Case also shall be

d concurrently with service of the complaint''). Lat'er, Yue argued that Conseco's motion toserve
transfer the case to Judge Snyder was ''untimely,'' even though she did not disptlte that she violated the
Local Rules.



ARGUMENT
KBefore certifying a class, the trial court must conduct a trigorous analysis' to

determine whether the party seeking certifkation has met the prerequisites of Rule 23.'5
4 Zinser v. At.()tlh.x Rfowirc/l In.9t., lnc. 253 F.3d l l 80, 1 1 86 (9th Cir. 2001) (citing

Valentîno v. Carter- ll''t-fpt'/ce, lnc., 97 F.3d 1 227, l 233 (9th Cir. l 996)). See /7/.5./ Gen.
6 Tel. Co. ef the &v. v. Falcon, 457 U.S. l 47, l 61 ( 19824,- Sweet v. Phzer, 232 F.R.D.
360, 366 (C.D. Cal. 2005). Here, Yue has failed to meet her burden under Rule 23

8 because she: (i) fails to identify the variations in govenling state laws that apply to the
putative nationwide class; (ii) deprives the Court of the infonnation necessary to

10 conduct the required choice-of-law analysis; and (iii) fails to present a trial plan for
managing the application of the divergent state laws. Accordingly, her motion for class

12 certitication should be denied.
13 1. YUE HAS FAILED TO IDENTIFY THE VARYING STATE LAWS THAT
14 GOVERN THE PROPOSED CLASS' CLAIMS
15 Applkable Prlndples
16 ttlF,jven though Rule 23(b)(2), tlnlike Rule 23*)(3), does not specifically contain

predominance and superiority requirements, a class tmder Rule 23(b)(2) must not be
l 8 ovemm with individual issues.'' Sbveet, 232 F.R.D. at 374 (citing Balmes v. Am.
19 Tobacco Co., l 6 l F.3d 127, 142-43 (3d Cir. 1998)) (Kl-W-hiie 23(b)(2) class actions have
20 no predonlinance or superiority requirements, it is well established that the class claims
21 must be cohesive''). Thus, ûûthe problems that are fatal to Rule 23(b)(3) certificatioll are
22 Iikewise fatal to Rule 23(b)(2) certitication.'' Sjveet, 232 F.R.D. at 374 (citing ln re
23 Paxil L l-tig., 21 2 F.R.D. 539, 552 (C.D. Cal. 2003(9.
24 ln Philhps Petroleum Co. v. Shutts, 472 U.S. 797 ( l 985), the United States
25 Supreme Court recognized that due process guarantees reqtlire a federal court sitting in
26 diversity to use the choice-of-law test of the forum state to identify the substantive state
27 laws that should be applied to eaclz individtlal class member's claims. The Court held
28 that the Kansas Supreme Court erred i1z upholding the application of Kansas contract
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law class-wide, without flrst determining whether Kansas law conflicted with otller
potentially applicable states' laws. 1d. at 822-23 and n.8. Shutts made clear that the
class action device cannot be used to avoid the due process mandate that the appropriate

4 state's substantive 1aw should be applied to each class member's individual claims. 1d.
at 821 .

Thus, before certifying a nationwide class action in a diversity case, the district
7 court must perlbrm a choice-of-law analysis, analyzing the laws of each state that will
8 apply to the class claims, and then apply each state's law as required by the forum
9 state's choice-of-law rules. As one Califomia court stated:
10 To determine which state's 1aw applies, the court must cornpare the interest
1 1 of each relevant non-forum state with the law of Califonlia in order to
12 determine first if there is a conflict, and then if so, which state has a greater
13 interest in having its Iaw apply to the dispute. . The choice of 1aw
14 analysis must be applied to each claim upon which certification is sought. .
15 . . Here, the proposed class is natiomvide, and therefore, each of the fifty
1 6 states may have an interest in seeing that its law is applied in an action

involving one of its own injured citizens.
l 8 f ewallen v. avedtronic USA, Inc, No. C 01-20395 RMW, 2002 WL 31 300899, at * 5
19 (N.D. Cal. Aug. 28, 2002). See Jl/5't? Spence v. Glock, 117 F.3d 308, 3 l2- l 3 (5th Cir.
20 2000) (district court pedbrmed inadequate choice-of-law analysis; proper choice-of-law
21 analysis required consideration of every state's laws); In re Am. Med. 5)w.. Inç1., 75 F.3d
22 1069, 1085 (6th Cir. 1996) (nationwide class certitication reversed when court t&failed
23 to consider how the 1aw of negligence differs f'rom jurisdiction to jurisdiction''l; In re
24 Rhone-poulenc Rorer, lnc., 51 F.3d 1293, l 302-03 (7th Cir. 1995) (class decertitied

where district court skipped choice-of-law analysisl; Rhlsh v. Ford Motor Co., 807
26 F.2d 1000, 101 1-1012, 1016- 1 017 (D.C. Cir. 1986) (class certification reversed where

district court failed to perform nationwide choice-of-law analysisl; L-b'lm v. Catelpîllan
28 lnc, 194 F.R.D. 206, 21 3 (E.D. Pa. 2000) (citing Shlltts and acknowledging need to

5



l apply tçindividualized choice of law analysis to each plaintiff s claims'') (citation
2 omitted).
3 The analysis Shtttts requires is a critical component to the class certification
4 determination. Absent class members have a due process right to have their own state's
5 laws applied to their claims. nus, it is critical, in protecting the rights of absent class
6 naenabers, to fully analyze state 1aw variations. Similarly, as the Supreme Court has
7 stated, ttldlue process requires that there be an opporttmity to present every available
8 defense.'' Lindsql' v. Normet, 405 U.S. 56, 66 (1972). Conseco has the right to assert
9 every defense available under the laws of each state. Only by conducting the choice-of-
10 law analysis that Shutts mandates can the Court vindicate Conseco's due process rights
1 1 and those of the absent class members. ln this case, Yue has not even bothered to

identify the varying principles of state laws that apply to the putative class claims, a
3 Y bore that burden: Gwhen a request for class13 dereliction that defeats her motion. t1e

14 certification encounters differing state laws, the burden is on the party seeking
15 certification to creditably denaonstrate, through an extensive analysis of state 1aw
1 6 variances, that class certification does not present insuperable obstacles.'' Duncan v.

Ns.v. xdfr/fnat Inc, 203 F.R.D. 60l , 61 3 (W.D. Wash. 2001) (citation omitted).
18 Here, state law diverges widely on numerous issues and presents insuperable
i 9 obstacies to ciass certification. Mf/hen a plaintiff, such as Y ue, sues her insurer for
20 breach of contract based on the insurer's decision to increase rates or premiunns in the
21 f-uture, at least the following issues apply:
22 l . When the policyholder's claim accrues;

Whether discovery rules apply to the accrual of such a claim;
24

3 tG ', ill defeat certification of a26 jven minor state law differences, or varying state law nuances, w
natlonwide class. See e.g., In re Stucco L /&k., 1 75 F.R.D. 2 1 0, 2 16 (E.D.N.C. 1997)4 Wask. -!..f!//. Bank
v. Slfperior C.b//rl, 15 P.3d l 07l . 1083 (Cal. 2001 ) (reviewing federal case law and noting that Kteven
slight variations and nuances in agplicable state laws may affect predominance and manageabilitf').28 Here, Yue ignored all state law varlations, major and minor, all of which are of important to this case.

6



1 What tolling rules, if any, apply to the timeliness of the
2 policyholder's bringing suit;
3 Whether, based on the state laws identified in response to items l
4 through 3, above, the policyholder's claim is premature;
5 Whether, based on the state laws identified in response to items 1
6 through 3, above, the policyholder's claim is time-barred;
7 6. Whether state law deems the claim as one for (a) a present
8 breach of the contract, (b) an anticipatory breach, or (c) either (a) or
9 (b), at the policyholder's election;
10 Whether state 1aw requires a policyholder to make an election of
1 1 remedies where the policyholder has a choice of treating its claim as
12 one for either a present breach or an anticipatory repudiation; and
13 8. Whether specifk performance is an available remedy.
14 Space limitations preclude us fzom discussing the divergent state laws on all of
l 5 these issues. but the burden was on Yue to identify these issues of divergent state laws

and present a trial plan proving that they could be reasonably managed. Yue made no
17 attempt to meet that burden. We nonetheless identify a few state law variations
18 involved here, highlighting how they may be outcome detenuinative.
1 9 B. California's Choice-of-Law Rules Require the Court to Apply
20 the Laws Of 53 Jurisdictions
21 A federal court sitting in diversity must look to the forum state's choice-of-law
22 rules to determine the controlling substantive laws. Shutts, 472 U.S. at 815-823.

423 California applies the govemmental interest approach to contlict of law qtlestions.
24 Under this test, the Court should not apply California 1aw to the claims of non-
25 4Under tbe first step of this approach, the applicable rule of law in each mtentially concerned state26 must be examined for material differences from California law. Where the laws differ, the court must

dctcrminc what interest cach statc has in having its own law applicd to thc casc. Where a material
conflict exists and the court determines that each state has an interest in haviny its own law applied, thecollrt must select the law of the stale whose interests would be bsmore impalred'' if its law- were not28 applied. Zinsers 253 F-3d at l 1 87.
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l California, putative class members where California law differs materially from the
laws of the jttrisdiction where the puttive class member's policy was issued.

3 California has no interest in applying its laws to claims of putative class members who
4 bought their policies f'rom an lndiana-domiciled insurer in states other than California.
5 Yue deprived this Court of the infbrmation it needed to perform the choice-of-
6 law alzalysis. First, she did not identify or discuss the substantive issues on which state
7 laws diverge. Second, she did not compare competing state interests that apply to the
8 varying state laws. These omissions are fatal to her motion.
9 Sweet, A'r/lvw, is on point. There, like here, the substantive state laws that
10 governed the claims of the nationwide class varied significantly. The court declined to
1 1 certify a class under Rule 23(b)(2) for the same reason it declined to certify the class

under Rule 23(b)(3)'. plaintiff's failure to ttaddress potential difticulties with the
l 3 possible application of numerous state Iaws (whichj weighs heavily against
14 certification-'' 232 F.R.D. at 374. Thcrc, unlike here, plaintiff at least attempted to
15 organize putative class members into subclasses based on the varying state laws, but the

Court found that class treatment was still unmanageable given the individual issues that
517 remained. 1d. Many other courts have denied certitication on similar g'rounds.

C. An Example of State Law Variations: Prematurity
19 This case involves future COI rate increases that may take effect in the 21st
20 policy year for putative class members (which would occllr in 2016 for Yue), assuming
2 1 sSee, e.g., S/tptr/f 1z: Abbolt Labs., No. 99 C 7457, 2002 WL 485364, at * 8 (.N.D. 111. Mar. 29, 2002)

(''significant variations in applicable state laws . . . preclude any finding that 'the intcrests of the class
mcmbers arc cohcsivc and homogcncous''') (citation omittcd); Clay v. Anl. Tobacco Co., 188 F.R.D.23 483, 495-96 (S.D. 111. 1999) (legal variatio'n precluded certification); A4arino v. Home Dcpot U.S.A.,
Inc, 245 F.R'.D. 729, 734 (S.D. Fl. 2007) (A district court's ç&duty to determine w'hether the plaintifr24 has borne its burden on class certification requires that a court conslder the variations in state law when
a class action involves multiple jurisdictions''l; Sanders v. Joknson (f Johnson, lnc, Civ. No. 03-25 2663(GEB), 2006 'W'I- I 54 1 033, at * 1 0 (D.N.J. June 2, 2006) (plaintiff must show that the proposcdclass is cohesive on issues of law, as well as issues of facll; In re #rt?#l//.W# Prods. L p'J:. Litig., 208

26 F.R.D. 133, 147 (E.D. La. 2002) (plaintiff bears the burden of providing an extensive review and
analysi.s of the varying applicable stale lawsl; Agoslino p. Queu D/tzgptaxpk.y lnc, 256 F.R.D. 437, 45027 (D.N.J. 2009) (courts must determine whether the laws in each of the 50 states are Mniform beforeeertifying a proposed class', otherwise class treatment is Iikely to be unmanageable and inefficient).

28
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1 the instlred is still alive then, the COl increase is not retracted for reasons ulzrelated to
this case, and the insured's policy did not lapse for other reasons. Conseco argued that
Yue's claims are premature under the substantive laws of California, where Yue lives

4 and the policy was issued, and under federal law. This Coul't ruled that, even though
5 Yue will not need to pay increased premiums, if ever, until 201 6, the Complaint stated a
6 claim for a present breach Of contract, as opposed to an anticljmtozb' breach, because,
7 under California law, Conseco's performance under her policy is continuously due and
8 there is a breach when Conseco t<decidels) at any point to increase cost of insurarlce
9 charges for reasons not pennitted by the policy'' (DE 51 at 10q. The Court also
10 concluded that Yue's claims are now Gtripe in the practical sense'' under Califonaia 1aw
1 1 because her policy is allegedly worth less due to the distant COl increase. 1(1. at 8.
12 State laws vary on this issue. Numerous jurisdictions have ruled that similar
13 Rvanishing prelnium'' claims are premature unless and tmtil the day arrives when future
14 premiums become due. As this Court noted, New York follows this approach. 1d. at 9
15 n.4. Alabanaa, North Carolina. Texas, Tennessee and Pennsylvania, for example,

6follow the New York rtlle.
17 In denying Conseco's motion to dismiss, this Court intepreted California law as
18 rejecting the New York approach and favoring the Massachusetts approach. In doing so,
1 9 the Court reeognized that state laws vary widely on this issue and produce opposite
20 results. 1d. lf a class were to be certified, however, this Court will be required to apply
2 1

ti * ' ' ' 7 Nat 1 L# lns. Cas 786 So. 2d 1090. 1092 (Ala. 2000) (vaniyhing prcmium22 3ee DeAl ?Flzp? r. L lbel J.7claim premature until thc policyholder is rcquired to make a premium paymcnt aher thc date upon
23 which the policy was to become self-sustainingl; Stratcgic Outsourcing, Inc. v. Cont ,1 Cas. Co., 4 14 F.

Sugp. 2d 545, 550-51 (AV.D.N.C. 2006) (breach of contract claim is premature when insurer merely24 notlfies the insured that it will raise rates in the futurel; Fritk Iz. Guardian I## Ins. Co. (?/'-d,?1., 9 F.
Supp. 2d 734, 738 (S.D. Tex. l 998) (ttTo datea Plaintiffs have not made the eighth and puportedly25 final premium paymcnt on this policy. Since Plaintiffs' claims . . . involve unccnain and contingent
fumre events, such ms the insured's status in November of 1998 and future premium and dividend

26 payments, the Court fmds that such claims are not ripe for adjudication''); AicDonnell 1,*. Conseco .1,4A
Ins. Co., No. C7--003288-04, 2005 WL 6149704 (Tenn. Cir. f.'t, Oct. 1 3, 2005),. Solonum v. Guanlian
.lr#-e lns. Co. qf Ant. , No. CIV.A. 96-1 597. l 996 WL 74l 888. at * 4 (E.D. Pa. Dec. l0a 1996 c)''Aln., No. CiV.A. 98-CV-1564, 1999 WL 820452, at *Renkiewicz 1.,. Comntel'cial Union 1#è lns. Co. oj

28 3 (E.D. Pa. Sept. 29, 1999).
9



the varying laws of each relevant jurisdiction, with their subtle nuances, to class
members whose policies were issued in that state. See Shutts, 472 U.S. at 8 l 5-23. Yue
has not provided this Court with any analysis of the divergent state laws on this

4 prematurity issue (or any other issue), as she was required to do. She ignored her
burden.

The certification of a class in the absence of such an analysis threatens to deprive
both Conseco and absent class members of constitutional due process rights. Lindsa-?' v.
Normet, 405 U.S. 56, 66 (1972) (ttgdque process requires that there be an opportunity to

9 present every available defense'') (citation omitted). McDonnell v. Conseco .l#è lns.
10 Ct)., No. (27--003288-04, 2005 WL 61 49704 (Tenn. Cir. Ct. Oct. 1 3, 2005), illustrates
1 1 this point. There, a Tennessee court analyzed varying state laws on breach of contracl
12 claims when plaintiff's claim was predicated on an alleged impermissible premium
13 increase. Just as this Court did, the court tlzere explained that the ttlcjourts tlzat have
14 heard Evanishing premium' cases have reached divergent conclusions as to when a
15 plaintiffltjs claim accrues.'' McDonnell, 2005 W'L 6149704. Ultimately, after
1 6 reviewing the law of several states, the Tennessee court adopted the New York nlle and
l 7 dismissed the complaint. 1d.
18 Conseco must under Shutts be able to make its ççprematurity'' argument under
1 9 each jurisdiction's laws. in states where these claims would be deemed premature, that
20 mtlst be the result here, too. And, in jurisdictions where there is no clear nlle, this Court
21 must under Shutts review each state's 1aw and predict, based on available precedent,
22 how each state would resolve the prematurity issue- Anything less would result in a
23 violation of Conseco's due process lights. L fnlxçt'tl', 405 U.S. at 66. This is an
24 enormous undertaking. considering that the Iaws of 53 jurisdictions apply to the class'

claims. Yue ignores this.
26 What is more, each state should be allowed to address these issues for itself.

Renkievn'cz v. Commercial Union L k'fe ./zt&l/rélzlcc Co. (1f adrncrgkJ, N0. CiV.A. 98-CV-
28 1564, l 999 WL 820452 (.E.D. Pa. Sept. 29, 1999), demonstmtes the point. There,

10



plaintiff sought certification of a nationwide class of vanishing premium claimants.
Plaintiff made the same arguments as Yue as to why the claim was not premamre: that a
current breach caused the policyowner to suffer a present harm. The court dismissed

4 the conplaint as premature, and in doing so noted that other jurisdictions llad their own
ripeness and prematurity rules, which might differ fkom t'hose in Pennsylvania:

Plaintiff cites Mb'ers v. Guardian Lfe Instlrance Co. ofAmerica, lnc, 5
F.supp.zd 423 (M.D.Miss.1998), which ostensibly applies principles that
ttare fundamental and are therefore not likely to vayy signiticantly under ...

9 different state lawsy'' id. at 428 (quoting Judge Reed's first opinion,
10 Solomon v. Guardîan I,lA 1n.% (%. qj'America, No. CIV.A. 96-1 597, I 996
1 1 WL 741888, at *2 (E.D.Pa. Dec. l0, 1996)), but nonetheless reaches a
12 result directly opposite to that in the second Solomon opinion. Taking
13 Myers' subtle lesson to heart, this opinion will apply Pennsylvania law as
14 set forth in Solomon, fI?z# it will rey#ec#hl@ leave dedsions concerning
15 other states ' law for #eelf/zr fzz other cases as other courts Jeezzz
1 6 appropriate.
17 Renldejvicz, 1999 WL 820452, at *3 n.l .
18 By tlze same token, certification should also be denied where divergences in state
1 9 substantive laws relate to novel issues, because ûçthe differences in state law are likely to
20 be stlbstantial.'' Lesvallen v. Medtronic USA, /?;c., No. C 01 -20395 RMW, 2002 WL
21 3 1300899, at *5 (N.D. Cal. Aug. 28, 2002). That is the case here. Some states have
22 adopted an approach to cases such as this, involving changes in future rates or
23 premiums, and the law's developmem is diverse, ntlanced and ever changing. Yue bore
24 the burden of proving that this Court could reasonably manage applying these slte law
25 variations, with all of their subtle nuances, but utterly failed to make any attempt to do
26
27
28



1 The Court cannot begin to determine whether class treatment is appropriate here i11S0.
the absence of Yue's meeting her burden of identifying these variations and showing
how they can be reasonably managed.

4 D. Another State Law Variation: Anticipatory Breach rA; Present
5 Breach
6 Yue has also ignored state 1aw variations that abound on whether her breach of
7 contract claim is one for a present breach, or only an anticipator?' breach. As was the
8 case in Subpoint C, above, divergent substantive state laws on this issue are nuanced
9 and often outcome determinative.
10 nis Court, applying California law, ruled that Yue stated a claim for a present
1 1 breach of contract. ln vanishing prenzium or other cases where a contracting party is
12 sued for instituting a future price increase, however, courts applying the laws of other
13 jurisdictions have taken the opposite approach and viewed the policyholder's contract
14 claims as ones for anticipatory breach. See, e.g., x4à'(ffJ v. Harford L 4/c Ins. Co., 1 16 F.
15 Supp. 2d 960, 963 (N.D. 111. 2000) (viewing plaintiff s claims çtunder an anticipatory
1 6 repudiation theory'' under lllinois law),' Hlkgin.s & Hlkgîns lnc. v. f angenkamp, No.
17 16668/08, 2009 Rq- 565292, at *2 (N.Y. Sup. Ct. Feb. l3, 2009) (tinding that under
l 8 New York law, RplaintifFs hlsistence o1a what amounts to a gfuturej 30 percent price
19 increase . . . constituted an anticipatory breach of the contmctn).
20 lf an absent class member's contract claim were analyzed as one for anticipatory
21 breach only, as New York and lllinois law would require, then the class lnember's
22 claim should be dismissed because, under anticipatory breach doctrines, the non-

breaching party must either (i) terminate his or her contract and sue for breach or (ii)
24 7ln making decisions about class certiscation courts should carefully avoid doing 'eviolence not only7 see In ,.e arîdgestone/Firestone, /??c., 288 F.3d 1f)1 2,to Rulc 23 but also to principlcs of fedcralism.

l 020 (7th Cir. 2002). ln In re BndgestonelFirestone, the Seventh Circuit reversed a grant of class
26 certification, stressinq the importance of respecting federalism: ''Differences across states may becostly for courts and lltigants alike, but they are a fundamental aspect of our federal republic and must

not be overridden in a quest to clear the queue in court. . . . Tempting as it is to alter doctrine in order
to fkilitate class treatment, judges must resist so that all paniesf legal rights may be respected.'' 1d.

28
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l await the time of performance -- for Yue, that would be 2016 -- and then sue for breach
unless the anticipatory breach is retracted. Under the Iaws of states that would deem the
contract claim here to be one for anticipatory breach, a plaintiff cannot, as Yue does

4 here, continue perfonning the contract and simultaneously sue for breach of contract.
5 An election ofremedies is an essential element of the anticipatory breach doctrine.
6 Yue bore the burden on her motion to identify these state 1aw variations in
7 whether class naenabers' claims would be deemed ones for present breach, or, on the
8 other hand, anticipatory breach, as well as the nuanced consequences that might flow
9 from these divergences in state law. She has not done so. And, because she has not
10 done so, she llas not met her burden of showing the Court how it can reasonably
1 l naanage these divergences in state law.
12 Moreover, as noted above, certification is inappropriate where, as here, the issues
l 3 are novel because Kthe differences in state 1aw are likely to be substantial.'' Lewallen,
14 2002 WL 31300899, at * 5. That is certainly the case here. We have found that no
15 state law consenstls exists on whether contract clairns such as these should be
1 6 considered as a claim of an anticipatory breach or a present breach. This court has
1 7 viewed the claim as the latter, while the court in Asad, l 16 F. Stlpp. 2d at 963, viewed it
18 as the former. Our research leads us to conclude that a number of the 53 jurisdictions
19 whose laws are reievant here may not have taken a position on the issue (although this
20 was Ytle's burden to research). Given the novelty of the issues, the differences in state
2 1 Iaw are 11o doubt Rsubstantial'' enough to deny certification. See L tovt7//cn, supra.
21 E. Another State Law Variation: Accrual of Contract Claims for

Statute of Llmitations Purposes
24 States have divergent rules on when a breach of contract claim accrues for statute

of limitations purposes. iiTlle general rule governing the commencement of the nmning
26 of the statute of limitations is that the statutory period is computed from the time when

the right of action that the plaintiff seeks to enforce first accrued; ordinarily, in an
28 action based on a contmct, accnlal occurs as soon as there is a breach of contvact, with

l 3



some courts qualifying this by stating that accrual occurs when the promisee discovers
Or should have discovered the breach, and others stating that accmal occurs upon
breach, whether or not the promisee is then aware of the breach.'' 31 Williston on

4 Contracts j 79: 14 (4th ed.). Thus, in some jurisdictions a Rdiscovery'' rule applies to
actions for breach of contract, while in other jurisdictions the st-tttzte of limitations will
begin to run when the breach allegedly occurs, regardless of when the non-breaclzing

87 party discovers or should have discovexed the breach.
8 And, other approaches exist. In some states, like California, no discovery rule
9 applies in most cases, but a discovery rule may apply where the non-breaching party
10 presents evidence of fraud or that the breach was intentionally conducted in secret. See
1 1 43 Cal. Jur. 3d Limitatîon ofActions j 45. Not only does Yue ignore the centrality of
12 the accrual issue, but she also overlooks that different states have different statutes of

9 lt was Yue's burden to address those differences.13 linaitations.
14 gYue's claims for a declaratory judgmcnt (Count 11l of hcr Complaint) will be subject to the same
.15 statute of limitations that would apply to contract actions undcr statc substantivc law. See e.g., 3t/'/##/E'

Tenn. Occtlpational and Envtl ;j4ed., Inc. v. First Health Gr/lw Colpv No. 3-05-02 l 8, 2005 W'L
1 6 3216282, at *5 (M.D. Tenn. Nov. 28, 2005) (tinding that if the substantlve claim underlying a claimfor a declaratory judgment is breach of contract, the declaratory judgment claim is subject to the same1 7 statute of limitations that governs contract actionsl; Chenl. tw?tf Eqlt ip. Specialîies: lnc. ),'. Vinson, No.

CIV-05-599-C, 2006 WL I 892594, at *3-4 (W.D. Okla. July 10, 2006) (dismlssing a claim for a
18 declaratory judgment under Oklahoma's five-year stamte of ltmitations governing contract actionsl;

Howard .A;3zJ.ç Taxpa-q,ers zlv%.%n. v. C%j' f?/'fl Habra, 23 P.3d 601, 608 (Cal. 2001) (%çlDleclaratory1 9 judgment (is a remedy) available to enforce a variety of obligations; choice of the statute of limltations
applicable to gtl'tis remedy) depends on the right or obligation sought to be enforced, and the statute's20 application gencrally follows lts application to actions for damagcs or injunction on thc samc rights
and obligations''); Alltbase Colp. n City lnvesting Co., No. 1 8207, 2001 WL 167698, at *4 (De1. Ch.21 Feb. 7, 2001 ) (tçbecause Ambase's injunctive and declaratoly relief claims are based on a breach ofcontract theory and lhe complaint was not filed until August 2000, 1 held that tlle operation of the three

22 year statutc of Iimitations barred its claims unless somc basis for equitable tolling of the statute
cxisted.'') (Delawarc Law'). See generallv, 26 C.J.S. Declaratory Jl/t'/gplepa # 1 12 ('tin thc abscncc ofa stamte providing othelwise, the period of iimitation applicable to the underlying action at law or suit
in equi!y should be applied to an action for declaratory relieft. if a statute of llmitations would bar the24 claim, lf it were asserted in an action for relief other than a declaratory judgment, then the same
limitation period will bar assertion of that claim in a declaratoryjudgment actionn).
9 ' , - hic Soc ')? No. 02 Civ. 6441 L.A.lf HBP 2003 WL 2353 l 750See e.g., adl/srtzre 1nt l !z. Nat l Geogl ap , , ,at * 16 (S.D.N.Y. July 25. 2003.) (G-The specter o? a multitude of choice of law analyses is not a mere26 demic possibility. Clearly, contlicts of laws do exist among the fifty states. For example, a surveyaca
of thc statutcs of limitations for breach of contract revcals that thcrc arc considcrablc diffcrences
among the states. Nevertheless, plaintiflk have ignored this issue and atlempt to dismiss defendants '
choice of 1aw arguments in one page of their reply brief . . . . Plaintiffs' 'back-of-the-hand' argument is

28 simply insumcient to sustain plaintiffs' burden of proof . . . . (Pllaintiffs blore) thc burden of providing1 4



These state law variations are important in tl'tis case. Under the tçpresent breacll''
theory that this Court applied to Yue's individual claim, Yue alleges that the breach
occurred around October 2002, when Conseco decided on a future rate increase. See

4 Declaration of Timothy P. Dillon, Ex. B. Yue liled this case in March, 2008, more than
iive years later. ln states that (i) do not apply a discovery rulep (ii) would deem the
claim as a present (rather than anticipatory) breach, and (iii) have a stattlte of limitations

7 of less than tive years, the class member's contract claim would be time-barred, unless
8 other specific state law tolling provisions would rescue the claim.lo As this hypothetical
9 example illustrates, the variations and nuances in governing stte laws will present this
10 Court with mind-numbing and utlerly unmanageable permutations as to how it should
1 1 apply the appropriate laws to each of the absent class members.
12 Yue dealt wit.h none of these possibilities. She ignored identifying the many
l 3 distinct and subtle variations in state law and thus failed to present the Court with a plan
14 for reasonably managing the state law differences. We presume that she failed to mcet
l 5 her burden intentionally. She knew that any identification or discussion of her burden
1 6 would highlight the unmanageability of class treatment for Yue's claim, particularly

given the novel issues tlzat her claim raises.
18 F. Anotller State Law Variation: Specifc Performance

In many states, specific perfonnance is an 'textraordinary'f remedy and rarely
1120 granted. ln other states, such as California, tlle renledy may be more liberally applied.

2 1 an 'extcnsivc analysis' of state law valiations to dctcrminc whcther thcrc arc iinsupcrablc obstaclcs' to
class certification. . . . Attempts at such textensive analysisf ohen include model jury instructions and22 verdicts forms, as well as an attempt to group state laws by their relevant differences. Plaintiffs madeno such showing here . . . .'') (citations and internal quotes omitted).
l oCalifornia has a four-year stamte of limitations. See Cal. Civ. Proc. Code j 337 (imposing a four

24 year statute of limitations for breach of written contracts in California)
11 .See, e.g., Tas Df.&p-//7. Co. v. Cumnlins Englne Co., 491 F.3d 625, 637 (7th Cir. 2007) (interpretinglllinois breach of contract law); Dialog4 ,.7.10.. Eng k G.MBH pz. Circuil Research fwlu. Inc, No. CV 07-
2534-PHX-MHMa 2009 WL 891028, at * 10 (D. Ariz. Mar. 31 . 2009)4 .8.0. I/ennlres, lnc. v. Loucks26 Fantib: Irl.evocable pwsi, l 59 P.3d 870, 874 (ldaho 2007); rF. Willow-Bay Co!/?'J, f f C v. Robino-Ba-j,
Ctpl/rr Plaza, CA. No. 2742-VCN, 2007 WL 331 7551 , at >:4 12-13 (Dc1. Ch. Nov. 2, 2007),* Spolar 1z.
Poecze, No. 88549, 2007 WL 2008692, at *3 (Ohio Ct. App. July l2, 2007),' Cattail A&%oc.%. n Sass,907 A.2d 828, S44 (Md. Ct. Spec. App. 2006)', Kirkle), v. Jones, 550 S.E.2d 686, 690 (Ga. Ct. App.

28 2001 ). 
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1 Yue has not addressed these state law divergences, though it was clearly her burden to
13do so.

3 II. YUE HAS FAILED TO SUBMIT THE REQUIRED TRIAL PLAN
4 A plairttiff seeking certification of a nationwide class to wllich the laws of tlle
5 several states potentially apply must demonstrate a realistic plan tbr the adjudication of
6 the clainas at issue. Zinser, 253 F.3d at l l 89 (ttrblecause gplaintif: seeks certification
7 of a nationwide class for which the law of forty-eight states potentially applies, she
8 bears the burden of demonstrating ça suitable and realistic plan for trial of the class
9 claims''') (citation omitted). Failing to provide a suflicient trial plan in advance, has led

1310 this and other courts to sumnlarily deny class certification.
1 1 A sensible trial plan is critical where a plaintiff seeks to certify a national class in

a diversity case. Class actions are easy to tile. They are dimcult to try. We are not
l 3 aware that a federal court has ever tried a class action requiring application of the laws

' i tions.'4 Federal courts routinely deny class certification motions14 of fifty or morelurisd c
. 1515 based on the difficulties of trying claims govenzed by the laws of many Jurisdictions.

laMany other state law variations exist, which we cannot fully explore given space limitations; And,17 more importantly. Yue bore the burden of identifying these state law divergences and showlng the
Court that it could rcasonably managc thcm. For example, in somc statcs, such as California, any

18 breach, material or not, allows the non-breaching party lo sue for breach of contract. See Riechert v.
Gen; lns. Co. /./*-,1,?,., 68 Cal: 2d 822 (Cal. l 968). The law diverges in other states. For example, inJ 9 Florlda, Maine and lA/isconstn, among other states, only a material breach gives rise to a breach of
contract claim. ajiarino v. Honte Depot &.u%z1.a lnc., 245 F.R.D. 729, 734 (S.D. Fla. 2007.); ivaine20 Energ)ï AErove/rlz Co. v. U.S. xs'p-l/crlfre5', 724 A.2d 1248, l 250 (Mc. 1999)., Rieglenlan v. Kdeg. 679
N.W.2d 857, 862-63 (Wis. App. 2004). ln Afarino, the court refused to certify a nationwide (b)(2)2 1 class alleging a breach of contract because, among other reasons, some states (such as Florida) required
maleriality, wltile otller states (the àtarino courl specilkally noted Califonlia) do not require

22 materiality. lçlarino. 245 F.R.D. at 735.
13 . - j tjon toSee Yalentlno 1.z. Carter-*allace, lnc., 97 F.3d 1227, 1234-35 (9th Cir. 1996) (abuse of d scre23 certify class where plaintiffs failed to show how class trial could be conductedl; Sweet 232 F.R.D. at
370 t''tThc Ninth Circuit has clcarly stated that plaintiffj sccking ccrtification of a nationwidc class in24 which numerous state Iaws may apply bear the burden of demonstrating a trial plan''); Wash. alTlfl.
Bank v. Superior Cblf/-l, 15 P.3d 1071 , l 083-86 (Ca1. 2001 ).
14 z- lks v Ford 3r/èltpr Co. (1n re Ford ajiotor Co. fgrzfn't??? Swl.tch Prods. L iab. L itig-), 1 74 F.R D.See 14 i S qç I rt hals) tried a class action which w'ould require tie applicatfon26 332, 349 (D.N .J. 1997) ( no federa cou
of the laws of Gfty-one jurisdictions''l; Chin p. Chrvsler Corp. , 182 F.R.D. 448. 461 (D.N.J. 1 998)(samelp' C'alpenter yJ. B54W ofN. -d??l., Inc, No. CIV. X. 99-C:/-214. 1999 WL 41 5390, at *6 (E.D. Pa.
June 21 , 1999) (samel; Cla?' n zz1,?1. Tobacco Co., l 88 F.R.D. 483. 498 (S.D. 111. 1999) (samel; ln re

28 Fol-d Jrftp/'tlr Co. .!',gr?ZWtM Switch Prods. L iab. 12X'g.. l 94 F.R.D. 484, 490 (D.N.J. 2000) (same).
l 6



1 Here, because Yue fails to identify the many variations and nuances in state law
that will bedevil this case, she does not present the Court with any plan, let alone a
suitable plan, for addressing those variations and nuances at trial. The examples of

4 divergent state laws discussed above are merely a sample. For this reason alone, Yue's
165 motion for class certiGcation should be denied.

6
7
8
9
10

l 5Jcc, c.g., Adams 3.,. Kansas t7(!' L f/è lns. Co., 192 F.R.D. 274, 277-78 (W.D: Mo. 2000) (quoting Inre Am. Jr/el. S5's-, Inc, 75 F.3d 1069, 1085 (6th Cir. 1996)) (denying class ccnlfication. rcasoning that12 Kvif more than a few laws of the fihy states diFer, the district judge would face (an) impossible task''l;
In re J'tzclxtpp Na: '1 J-#E? Ins. tlb. Premiunt 1p/'g., l 83 F.R.D. 2 1 7, 223 (W.D. Mich. I 998) (samel; Chin13 
v Chlysler Co/p.. 182 F.R.D. 448, 458 (D.N.J. 1998) (samel; ln rd Ford 3:#/?53- C'o. Yehicle Ftsfzl!L l.tlk., 182 F.R.D. 2 14, 224 (E.D. La. 1998) (dcnying class ccrtification where an ttaccuratc jury chargc14 would have to reflect the proper definition and tests . . . under each statefs laws'')', In re Ford Jlrftvtv
Co. Ignition Switch J'mzl. Liab. Litig., 174 F.R.D. 332, 350 (D.N.J. 1997) (denying certification where15 laintiffs had 'ûnot explained how their multiple causes of action could be presented to a jury forPresolution in a way that fairly represents the law of the tifty states''l; ln re -à4asoniîe Colp. Hardboard1 6 siding 'roJ.g. Liab. Litig., 170 F.R.D. 41 7, 424 & n.16 (E.D. La. 1997) (dcclining to ccrtify classwhere jury instructions would need to be tçcomposite instructions accountiny for . . . (state law)differences gandj would hazard a chaos'' because i'the july could be put in the lmpossible situation ofemploying, and then not employing, presumptions, and then acceptiag, and then not accepting, the18 same facts as afrirmative defenses''l; In re sh/cc/ Lidg.? l 75 F.R.D. 21 0, 2 16 (E.D.N.C. l 997)(dcnying ccrtification whcrc instructions accounting for vanations in state law tçwould surely bafllc a1 9 
jury''l- Hardl'ng v. Tanîbrands Inc, 165 F.R.D. 623, 632 (D. Kan. 1996) (dcnying ccrtilication whcrctjury lnstructions . : . would be extremely complicated given . . . numerous differences in the Iaw20 
apyicable to the vanoll,s claims'n and where ttinstnlcting thejul'y in a manner thal is both legally sollndand understandable . . . would be a herculean tasknl; Calpenïer 4.,. .dM:fIP ofN. .,,17?1., lnc, No. CIV. A.21 99-CV-214, 1999 WL 415390, at Sç 6 (E.D. Pa. Junc 21 ,1999) (denying ccrtification whcrc jury couldnot Gtmeaningfully be instructed on the laws of (multiple) jurisdictlonlsl''l; Cunninghant v. PFL L ?J/è22 Ins. C0., No. C 98-67 MJM, 1999 WL 33656879, at * 6 (.N.D. Iowa Aug. 25, 1999) (denyingcertitkation where task of instructing the jury would be 'timpossible'' because of the differences in23 
state law) (citation omitted).
1624 Yue cannot cure these defects in her reply papers, as that would deny Conseco due process: Seegc??érrl/l.$ Adriana ./1/ '/ Com. v. Lewis &. CO.. 91 3 F.2d 1406, 14 l 7 at n.l 2 (9th Cir. 1990) (refuslng to25 address an argument raiscd for thc first timc in a reply bricfl.. In Sweet, 232 F.R.D. at 369, likc herc,plaintiff failed to address state law Iegal variations affecting putative class members. Plaintiff sought

26 to cure the defect and supply a trial plan in reply papers, but the court declined to consider the new
material because Gçit is improper for a party to raise a new argument in a reply brief.'' 1d. (quoting U.S.

27 v. Bojttce, l48 F. Suppz 2d l 069, 1085 (S.D. Cal. 2001 ). See also ln re Paxil Litig. 2l2 F.R.D. 539, 545(C.D. Cal. 2003) (critlcizing plaintiff's ''cavalier'' reshuffling of putative class members into groups in
28 its reply).



1
2
3
4
5
6
7
8
9
10

12
13
14
15
16

18
19
20
21
22

24

26
27
28

111. CERTIFICATION IS IMPROPER BECAUSE THE CLASS IS NOT
SUFFICIENR Y COHESIVE DUE TO THE PRESENCE OF
INDIVIDUALIZED ISSUES
REven thotlgh the rule (23(b)42)5 does not contain a predolninance and superiority

requirement, the requisite cohesiveness lacking whe're individual issues
predominate.'' Lebvallen v. lvedtronic USA, lnc, No. C 01-20395 RMW, 2002 W'L
31300899, at *3 (N.D. Cal. Aug. 28, 2002). For several independent reasons, that is the
case here.

First, as set forth in Section I (E), many states have adopted a discovery rule for
statute of limitations purposes in breach of contract actions. Individual issues will thus
predominate and destroy cohesiveness for clmss members whose policies were issued in
states that use (i) a discovery rule and (ii) have limitations periods shorter than six
years. nis Court will need to conduct individual mini-trials for class members whose
claims are govemed by those state laws, making clmss treatnzent unmanageable.
O 'Connor v. Boeing .NL Am., Inc, l97 F.R.D. 404 (C.D. Cal. 2000) is directly on point.
There, the court noted that it was appropriate to consider how statute of limitations

2) class.l? The courtissues would affect the claims of class members, even in a (b)(
decertified a class, largely on the basis of its post-certitication decision that the
discovery rule vvrould apply to the tort claims at issue. The court held that class
certification was untenable in light of the discovery rule, becatlse the court wollld need
to detennine, for each class Inelnber, ççwhen and how each Plaintiff actually discovered
his or her claims.'' 1d. at 41 l . See t'J&f) id- at 4 14 Ctthe limitations defense raises
stlbstantial . . qtlestions that vary among class members . . (blased on the
individualized, fact-intensive nature of the necessary inquiry in this case, the statute of

1? èt have denied class certification on the qround that the limitationsThe court stated: (sjome cpurts
defense made class treatment lnappropriate Many other courts, includlng some of the courts in
cases cited by Plaintiffs, have taken into consideration a limitations defense in evaluating a
certitication motion. Thus, tstatute-of-limitations defenses are appropriate for consideration in the
class certiscation calculus.' Waste lrft/??tz.gcpicpl, 208 F.3d at 295.'' Id. at 41 1 . (citations omitted).

l 8



1 limitations issues preclude a tinding that common issues predominate''). The court
explained (id. at 41 5)-.

3 Plaintiffs argue that tçthe appropriate method for addressing individual
4 issues such as statute of limitations defenses is via questionnaires at the
5 claims stage.'' . . . Plaintifl-s' proposal, however, eviscerates the role of the
6 limitations defense in this case. . . . (T)he application of the limitations
7 defense in this matter is not based on easily veritiable tçobjective'' cdteria.
8 The individualized analysis contained in the court's order illustrated that
9 the limitations defense cannot be applied across the board to the class. . . .
10 Thus, ultimately, tlle limiGtions defense would require individual trials for
1 1 each of the class members.
12 The same is true in this case. Certitkation is inappropriate because individual
13 trials will be needed to detennine when many putative class members discovered or

1814 should have discovered their claims.
15 The same problems bedevil the ptltative California class, which asserts a claim
1 6 under Cal. Bus. & Prof. Code j 17200 et. 5'ct?. Yue's individual claim under the UCL

appears to be time-ban'ed because the UCL lzas a four year statute of limittions. Cal.
18 Bus. & Prof. Code j l 7208. The Ninth Circuit has held that ççclaims under (the UCL) . -
1 9 . are subject to a four-year statute of linûtations which began to nm on the date the
20 cause of action accnled, not on the date of discovery-'' Karl s'/tprz Endoscop-l'-Am., lnc.
21 v. Surglkal Techs-, Inc'., 285 F.3d 848, 857 (9th Cir. 2002). Under Karl Storz, Yue's

19 M tl however ççthe Califomia22 UCL claim accrtled in 2002 and is untimely. ore recen y, ,
23 Supreme Court has stated that Ethe application of the discovery nlle to UCL claims) is
24 ItIYue exemplifies this point. She says she Iearned of the rate increase of which she complains in a
25 2007 meeting with hcr Gnancial advisor, during which Yue rcvicwcd a 2006 projection from Conseco.See Deposition Transcript of Celedonia Yue ('&Yue Tr.''), 47:21 - 48:25 attached to the Kaiser26 Declaration at Exh; A. Individual inquiries would be needed to determine when putative class

members received slmilar notice of rate increases where discovery rules apply.
19 ' b d she cannot represent class members who may have viable claimsIf Yue s claims are time- arre ,
and is therefore an inadeqllate class representative under Rule 23(a). See Point 1V, g'r/-fz.28
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1 not settled law.'' See Grï-&/lt'lzn p. Philllp Morrîs U.S.A., lnc-, l 51 P.3d l l 51 , 1 157 at
n.7 (Cal. 2007) (comparing Snapp &, Assocs. lns. Senw, Inc. v. Robertson, 1 l 7 Cal.
Rptr. 2d 331, 335 (Cal. Ct. App. 2002) in which the court held that UCL claims were

4 not subject to the discovery rule, with lva.ss'. Mut. L fe 7'z?â'. Co. v. Superior CWi/r/, 1 19
5 Cal. Rptr. 2d 1 90, l 99 (Cal. Ct. App. 2002), in which the court stated that the discovery
rule tprobably' applies). lf the discovery rule applies to the putative Califonzia class
claims, individualized inquiries will be needed to determine when each California class

8 member knew or should have known about Conseco's decision to increase COI rates.
9 Certilkation of a California class thus poses the same manageability problems that
10 aftlict the putative national class.
1 1 Secondn the pyoposed class is not cohesive because certification will precipitate
12 intra-class conflicts. As discussed above, some states deem the contract claim here to
13 be one for anticipatory breach and require a stling plaintiff to elect between terminating
14 the contract and suing for breach, or continuing with the contract until year 21 of the
15 policy and suing then. Certification of this claim will force class members governed by
1 6 the laws of those states to make an individtlal decision, based on their own tmique

2()circumstmzces, as to which remedy they want to elect now. Not only can Yue not
18 make that individualized election for tlzem, but her certification motion, if granted,
1 9 would force them to make that decision now even if they do not want to. That creates
20 an intra-class conflict and detèats certificatiom.
21 Yue cannot resolve the conflict by clailning that all class melnbers have a claim
22 for a present breach only, and not anticipatory breach. By doing so, Yue would
23 subjecting thousands of ptltative class members to statute of limitations defenses they
24 could otherwise avoid. For an anticipatory breach claim, the statute of limitations
25 20 -'i rtant and difficult.'' (DE 51 at 8q. YueAs this Court has already found, such decisions are mpo26 cannot make such an important and individualized decision for others.
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ordinarily does not begin to rtln tmtil the non-breaching party has made his or ller
election. Yue's argument that her claim is not one for anticipatory breach, however,
conflicts with the interests of putative class members who would be better served to

' h 21 A d because absent clmss memberstreat this as a claim for an anticipatory breac . n ,

may not opt-out of a class certified under Rule 23(b)(2), certification creates a serious
risk that absent class members will be dellied their due process rights and the
protections of their own states' laws. Perhaps this is why Yue has chosen not to address

22this issue, althouglz it wms her burden to do so.
Third, many, perhaps most, class nwmbers lack the requisite Article lI1 standing

to bring suit, and their claims are not ripe under this Court's analysis. This Court ruled
that Gtplaintiff must decide ntnlz whether to continue ftmding her policy at the current
rate, to increase her monthly payments, or to seek alternative life instlrance coverage.'*
(DE 51 at 8a' emphasis in originalj. But discovery has revealed that class members other
than Yue are llk' ely not engaging in this analysis. Yue has cited to no complaints made
to Conseco by tln-l' class member with respect to the proposed COI increase, even
though Conseco has produced all relevant documents. Even Yue has given this very

23little thought, hardly believing that she needs to decide what to do at this time. This
Court should not certify a class of people who may lack standing to sue both under the
Constitution and state law.
21 .Rational clmss members would want to treat this as an anticipatoly bl each. That allows class
members to avoid limitations problerns and elect between a litigation and awaiting complete
pcrlbrmancc. Only Yue sceks to lltigatc now.
22 - -- l znw,?g lnslll-ance -- Fee zl-r,-gf'r?b,', 195 .F..R.D. 684 IM.o.Yue relies on ln re Consoiidaîed hon-
Ala. 2000), see (DE 70 at 13), but fails to advisc this Court that thc dccision in that case was rcvcrsedon appeal, see Christ v. Ben. Com., 547 F.3d 1 292 (1 1th Cir. 2008).
a3Yue testiscd that hcr linancial advisors/insurancc brokers (same people) adviscd her that hcr
premiums would increase in the 21st year of her policy, but she has no clue how much her premium
will increase and has never asked her advisors to calculate the increase. See Yue Tr., 47:25- 48:9,'
66:14-16 (Kaiser Decl. Exh, A). Nor has Yue discussed wilh her advisors whether she should increasefunding of her accumulation account in her policy. /#. 53:4-1 0', 76:12-77:7. She has not thought about
that on her own either. 161. 53:1 1-17. Similarly, she has not seriously considered altemative life
insurancc for hcr mothcr; shc has not evcn spokcn to hcr advisors/frokcrs about that possibility. 1d.
55:21-56:6,* 71 :24-72:5. Yue also acknowledged that she bas six years to think about what to do in
Iight of the fact that her policy will not be affected until 20 l6. ld. 55:9-20', 77:24-78:7. This testimonyseems to undcrcut Yue's legal position that she's being kLforced'' into making difticult decisions Linow.

2 l



1 lV. CERTIFICATION SHOULD BE DENIED BECAUSE YUE IS AN
INADEQUATE PLAINTIFF: THE STATW E OF LIMITATIONS BARS
HER CLAIMS

4 A named representative is an inadequate class representative under Rule 23(a)(4)
24 Y is an inadequate classif her own clainls are barred by the stamte of limitations. ue

6 representative because Califonzia's four-year statute of limitations bars her claims.
tt-f'he general rule that the sutute of limitations begins to run against a cause of action

8 for breach of contract at the time of the breach ordhzmily applies even though the
injured party is unaware of his or her right to sue.'' 43 Cal. Jtm 3d f imitations of

2510 Actions j 45. A narrow exception to this general nzle exists, but does not apply here.
Yue admitted that her claims accrued in October 2002, when Conseco adopted a Board

12 resolution with respect to the 2002 CO1 increase. See Yue Tr., 83:20 - 85:23. This
13 admission shows that Califonzia's four-year statute of limitations bars her claim,
14 making her an inadequate class representative.
15 ln response, Yue may argue that her claims are not time-bmed because
1 6 Conseco's obligalions are continuous, and hence, she can sue at any time. But that is

24 . ,See, e.g., Hudson ,z. Capllal 3t/'gall. 1nl 1, lnc, No. C-81-1737 M1-1P, 1 982 U.S. Dist. LEXIS 10070,18 at *9 (N.D. cal. Jan. 6, I 982) (*&1f the named plainti/s are time-barred. they cannot serve asreprescntatives of the class''); Hollowav 14 Best #l?-!z Co., No. C 05-5056 PJH, 2009 U.S. Dist. LEXIS19 5:994, at *26-27 (N.D. cal. May 28, jt09) (same); Afedîntatck v. Lucent Techs., Inc, l20 F. Supp. 2d842, 854 (N.D. Ca'1. 2000)-, see also Liel.boe v. State Ftwwl liut. -,1!/1f). 1n.%. Co., 350 F.3d 1018, 1022-2320 
(9th cir. 2003) (if named represenlatives do not have a claim, they cannot represent others who do).
25 .2 1 A discovel-y rule may apply to contract actiolzs under California Iaw where the breach was
conducled in secret and there was some duty to disclose it. In that case, the accrual of the claim is

22 tolled to the time the plaintiff could, through thc exercise of itreasonable diligcnceq'' discover thc
ncccssary facts. See Perez-Encinas n-dplcrl/.î f #; lns. C/., 468 F. Supp. 2d 1 127, 1 l 34-36 (N.D. Cal.23 2006). Here, every policyholder began receivlng illustrations, just like Yue did, showing that theirpremiums would increase in year 21 of the policy. That is the opposite of a secret. Moreover, as the

24 Perez-Encinas court held, the discovery rule for contract actions does not apply in the absence of afiduciary relationship, and as the court held, there is no fiduciary relationship between and insurer and
25 its insured. ld. at l 1 36-37. If this Court rtlled, however, that thc discovery rulc could apply, that

would necessitate a plaintiff-by-plaintiff inquiry, thus further militating against class certification.
26
27
28
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wrong. Yue claimed at her deposition that Conseco breached the policy in October
2002 and that her claim accmed at that time. 1d. Moreover, if the case is viewed as one
where one party breaches in the face of an ongoing contractual relationship, Califomia
law would require Yue to make an election: declare a breach and sue now; or await the
time of Etcomplete perfbrmance'' (which would mean waiting until 201 6) and sue at that

, 26 ytime. See Romano v. Rockwell 1nt /, 14 Cal. 4th 479, 489 (Cal. 1996). Because ue
has not decided to terminate her policy, she would if such a Rcontinuous relationship''
theory was advanced to dodge the statute of lilnitations be lefl with a premature claim,
which could not be brought under Romano until the time ftcomplete perlbrmance'' was

11 1 ither case, Yue has no claim and thus is anrequired by Conseco in 20 l 6. n e
inadequate class representative.

26ln Romano, an employer told an employee in December. l 988 that he was going to be ftred in 1991.and thcn, in 1991, the cmployee was tcrmlnated. Thc cmploycc sucd, and the cmploycr argucd that thc
claim was barred by the statute of limitatioms because the employee's claim accrued in 1988, when he
was told that he was going to be terminated. The coul't held that where there were beongoing
conlractual obligations'' between the parlies, the non-breaching party could terminate the contract and
sue for a breach or ukould wait until the time arrived for a colltplete pEvfo/wltzpce by the other party and
then'' suc for breach. 1t1. (cmphasis added).
a7Moreover. such an argument by Yue would only further highlight state law divergencesa as differentstates apply diffkrcnt rules to so-called 'tcontinuous'' contracts. Under Tcxas law, for examplc,''lljimitatlons begins to run on a continuous contract at the earlier of the following: (1 ) when the work
gunder the contrac't) is complete; (2) when the contract is terminated in accordance with its terms; or(3) when the contract is antlcipatorily repudiated by one party and this repudiation îs adopted by the
other party.'' Ae Packard v. OIN, lnc.. No. 4:05 *6.V273 2009 W'L 334645. at *8 (E.D. Tex. Feb. 5,'t
2009). Claims governed by Texas law would not be untlmely -- but they would be premature under
this test, just as Yue's claim would be, since none of the threc accrual triggers would be satisfied.

23
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I 1, ADAM J. KAISER, hereby declare as follows:
2 I aIM a partner at Dewey & LeBoeuf LLP, counsel for Defendant
3 Conseco Life Insurance Company (ttconseco''). I make this declaration upon my
4 own personal knowledge.
5 In support of her lnotion for class certitication, Plaintiff submitted a
6 declaration of Timothy P. Dillon dated June 9. 2009, in wllich Mr. Dillon purports
7 to address several discovery disptltes. The discovery issues are irrelevant to this
8 motion, but as Mr. Dillon>s declaration is mistaken, 1 am constrained to stlbmit this
9 declaration to correct the record.
10 Mr. Dillon and I have been confening for several months concerning
1 1 both parties' discovery obligations. As Mr. Dillon knows, Conseco has been
l 2 diligently looking for relevant doculnents responsive to Plaintiffs' broad discovery
13 requests. Conseco has produced nearly four thousand pages of doctlments froln its
14 paper files and has completed its production of paper documents. We have
I 5 provided Mr. Dillon with a detailed privilege log indicating which documents have
16 been withheld on the basis of privilege.
l 7 4. Conseco has also produced electronically stored infonnation that
18 reasonably accessible without an undue burden or cost. Conseco has retained an
19 outside vendor who has searched through approximately 250 gigabytes of data that
20 consisted of hard drive images from three former employees, but that search of
21 massive documents produced only approxilnately 1 00 non-privileged, rcsponsive
22 documents. Many of those documents had already been produced. The electronic
23 search cost over $ 1 5,000 in vendor fèes and far more than that amount in attorney
24 time working on various technical and other issues associated with mining the
25 massive amotmt of largely irrelevant data on the hard drive images. Despite the
26 significant burden and cost associated with seal.ching these hard drive images, and
27 the fact that such costly searches have produccd only a tiny number of relevant
28 documents, Mr. Dillon has asked us to search more hard drive images. I have



1 informed Mr. Dillon that images do not exist for most of the people he has
2 identifed, and as to the few hard drive images that do exist, they are not fiom key
3 individuals and hence are likely to have even less relevant documents. We have
4 offered to search them ifplaintiff wants to pay for the expense. Mr. Dillon has not
5 responded that request.
6 Mr. Dillon also refers, in ! 7 of his Declarationa to Slsweeping and
7 unsubstantiated claims of privilege.'' Conseco has made no such claims. Conseco
8 previously hired counsel in 2002 to assist it in considering potential cost of
9 insurance rate increases, including the litigation risk exposure in doing so and
10 providing a Iegal opinion on what the policy at issue permitted. ln connection with
l 1 rendering that advice, Conseco's counsel hired actuarial consultants to review
12 potential cost of insurance increase scenarios. Ultimately, some of the work
1 3 perfbnned by 1he consultants hired by the lawyers was used by Conseco when it
14 decided in 2002 to implement cost of insurance rate increases in year 2 l of the
l 5 policies. l have previously explained this to Mr. Dillon in great detail.
l 6 Because some of the actuarial work performed by the consultants was
1 7 ultimately used by Conseco in its decision concerning the cost of insurance rate
l 8 increase, Mr. Dillon and l came to an agreement, at my suggestion, memorialized
19 in a stipulation filed with the Court (DE 63J, pursuant to which the consultants
20 would produce aI1 actuarial documents related to the cost of insurance rate
21 increases, but that the consultants would not produce documents in which the
22 consultants were providing advice to Conscco's Iaw-yers for the purpose of
23 enabling those lawyers to rcnder legal advice to Conseco.
24 Mr. Dillon and I also agreed, as set forth in the stipulation, that by
25 agreeing to produce these documents, Conseco would not be waiving any privilege
26 between it and its atlorneys, or any of the attomeysh work-product privilege, which
27 includes communications between such attorneys and their consultants. This was a
28 sensible and practical solution that satistied Plaintifl's need for relevant actuarial



l doctlments and Conseco's need to maintain its privileges and that of its lawyers.
2 Ultimately, the consultants produced 8,709 pages of documents. Conseco provided
3 a detailed privilege log of the documents withheld liom production.
4 Contrary to Mr. Dillon's Declaration, Conseco has cooperated with
5 Plaintiff every step of the way in discovery. For example, although we have no
6 obligation to do so, we have arranged fbr the deposition of six non-party witnesses.
7 Plaintiff has demanded to take the deposition of Conseco's attorneys who in 2002
8 advised Conseco with respect to the cost of insurance increase, and we have
9 arranged for that deposition even though we believe it is urmecessary and an
10 offensive attempt to invade privilege.
1 1 9. W'hile Conseco has undertaken, at a substantial expense, a good faith
12 effort to locate and produce documents, the same cannot be said of Plaintiff. As of
l 3 March 25, 2009 Plaintiff produced 78 pages of documents. For more than two
14 months, in letters, emails, and during our meet and confer sessions, we demanded
15 that Plaintiffproduce documents in the possession of her lawyers related to the cost
16 of insurance increase, including documents that Plaintiff may use at depositions.
1 7 Mr. Dillon did not respond to my letlers or emails on the subject.
I 8 l0. During the late afternoon of July 7, 2009 - iess than twenty-four
19 hours prior to Plaintiff's deposition scheduled for the next day -- Plaintiff produced
20 an additional 429 pages of documents. Thc documents could have been produced
21 at any time, but Plaintiff chose to produce doctlmellts on the virtual eve of her
22 deposition. It is unclear if Plaintiff has completed her production ofdocuments.
23
24
25
26
27
28



1 l l . Attached hereto as Exhibit A is a true and accurate copy of the
2 deposition of Celedonia Yue taken on July 8, 2009.
3

4 l declare under penalty of perjury under thc laws of the United States of
5 America that the foregoing is true and correct.
6
7 Executed on July l3, 2009 in New York, New York.
8
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PMe3
THE VIDEOGRAPHER: The time on the record

ïs 2:29 P.M. Today's date is July the 8th of 2009.
My name is Courtney Bates. I'm here with

4 our court reporter, Harry Hansen. Welre here from
5 Veritext National Litigation Servicea. O2:27PM

This deposition is being held today at
6673 Foothill Boulevard in Sunland. California. The E

8 caption of the case is Yue versus Conseco Life
9 Insurance. The case number is CVQ8-01506 AHM .
10 (JTLx) This begins the videotaped deposition of Q2:27PM 2

11 Celedonia Yue.
12 Please note that the audio and vldeo .
13 recording will continue at al1 times untii we go off
14 the record. Microphones are sensitive and may pick
15 up whispers and private conversations. 02:281M
16 At this time Will all counsel present
17 please identify themselves.
18 MR. WALSH: This is Matthew Walsh for the
19 defendant Conseeo.

.J20 MR. DILLON: I'm Timothy Dillon for the 02:28PM
21 plaintiff and the putative class of pollcyholders
22 for the case pending in the Federal Court in the
23 Central District of Los Angeles.
24 THE WITNESS: IIm Dr. Celedonia Yue. ::
25 THE VIDEO OPERATOR: The court reporter 02:28PM

Veritex't National Dtposition & Litigation Services
866 299-5127



PVe4
may swear or affirm the witness.

;

'

:

CELEDONIA YUE :
';

having been first placed under oath, testified as
5 follows:
6 :

EXAMINATION :
8 BY MR. WALSH: '
9 Would you state and spell your name for
10 the record, please. 02:28PM
11 A. My name is Celedonia Yue. First name is
12 C E L E D O N I A, last name is Y U E .
13 Q. Have you ever given testimony in a :

'r,14 deposition or a courtroom before?
15 A. Yes. O2:29PM ê

16 Q. Approximately how many times? è
17 Two or three times.
18 Q. You're probably familiar with the ground
19 rules. 1911 just go over them quickly, if I could.
20 First, the oath you took today is the same 02:291M
21 oath you would take if you were testifying in a :i

23 Do you understand that?
24 Yes.
25 Q. And the court reporter is taking down all 02:29PM

Veritext Nalional Deposititm & Litigation Services
866 299-5127



Pue5
the questions I ask you and a1l of your responses (

2 and will transcribe them into a little book. ::è
!3 Do you understand that?

A. I understand. 1
;

You'll have the opportunity to review that 02:29pM :
6 book or the transcript later and make corrections

you deem appropriate. And if you do so, that may
.1

8 impact your credibility at trial. ;
Do you understand that?

10 A. Yes, I do. 02:29PM

11 And so it's very important tbat we j
l

12 understand each other. So if I ask you a question ,
13 you don't understand, please tell me that you don't

;
14 understand and 1111 try to rephrase it.

:
IS Do you understand that? 02:29PM
16 A. Yes, I do. '.(
17 Q. And finally, we have to make sure we don't '

18 use uh-huhs or uh-uhs because it's difficult for the '
19 court reporter to transcribe that. So please try to
20 give yes or no answers or other answers that are 02:30PM
21 verbal.
22 Do you understand that? !

L23 I will try my best.
24 Q. Tf you need a break at any time, please )
25 let me know. Just answer the question that's 02:30pM

Veritext National Deposition & Litigation Services
866 299-5127



ïPage 6
1 pending and we'll take a break. t

:2 Do you understand?
3 A- I understand. '
4 Q. Have yDu been involved in any prior
5 litigations? O2:30PM
6 A. Do you mean myself being sued or being a '

9
laintif f ? .'P J:

8 Q. You either a defendant or a plaintiff in a '
9 litigation?
10 A. No. 02:30PM
11 Q. You mentioned you've testified a few times .
12 before. In what context were those testimonies? '

r
13 A. One was a medical case where one of my L

J
14 patients was taken to the emergency room and the '

)

'

15 paramedica dropped her off the gurney and she O2:30PM :
16 suffered some fractured ribs. So I was required to

17 do a deposition and testified in court on her
18 behalf.
19 The other case was a case where a
20 physician was being sued by a patïent in regards to 02:309M

21 medication that was prescribed.
22 Any other times you've been deposed or
23 testified at trial?
24 A. No.
25 Q. Now it's correct that you completed your Q2:3lPM

J

Vefittxt National Wposition & Litigation Servicts
866 299-5127



Page;
undergrad work at Case Western Reserve University in

Cleveland, Ohio? :J,That is correct. '
Q. And you graduated in 1985 with a BA in

anthropology and natural sciences; correct? O2:31PM

That's correct.
During college did you take any finance or

8 accounting courses?
A- I don't think I did. .

10 Q. Did you take any investment courses? 02:31PM
11 No.
12 Q. Did you attend any gradaate schools other :
13 than the University cf Southern California Keck ,

:
14 School of Medicine in Los Angeles? '
15 A. No. 02:3lPM :.

16 Q. And you did attend that school and ',
17 graduated in 1992 with a Doctor of Medicine;

:
18 correct? i
19 Actually my medical school was finished in
20 1989, I finished my residency in 1992. 02:3lPM
21 Q. Okay. So for the record, you graduated
22 from the USC Keck School of Medicine in 19897
23 That is correct.
24 Q. And you completed your residency in 1992? E
25 That is correct. 02:32PM J

Veritext National Deposition & Litigation Servicts
866 299*5127



PMe:
l Q. When you were in graduate school at the
2 USC Keck School of Medicine did you take any .;

finance, accounting or investment courses? :
No.

.'Since you matriculated from USC Keck O2:32PM :
6 School have you taken any finance, accounting or

:
investment courses outside of your college or an

8 investment club?
9 A. No.
10 Q. What did you do to prepare for today's 02;32PM
11 deposition?

f12 I spoke briefly with my lawyer about ,
13 meeting with you. And I went over some papers that
14 had been given to me.
15 Q. Other than speaking to your lawyer, did 02:321M
16 you speak to anybody else in preparation for today's i

17 deposition? .
18 A. Not in preparation.
19 How much time did you spend to prepare for
20 today? 02:32PM :
21 A. A night.
22 Approximately how many hours would that
23 be?
24 Two or three hours reading over some
25 papers that I'd gotten. 02:32PM :

Vtritext NMional Deposition & Litigadon Services
:66 299-5127



PVe9
When you Say yOu read over Some papers, do

you recall what those papers were?
A. They were copies of the initial complaint. :

There were some papers fn regarda to the case trying )
to get transferred to another judge and to get 02:331M '
transferred to Indiana. And also there were some
papers in regards to *he class certification. .

8 Q. Do you recall revlewing any other papers
in preparation for today's deposition?

10 I believe my the answers to my 02:331M :

11 interrogatories were in there as well. '
12 Q. D1d you review any other papers?

J13 No.
6

14 Could you briefly go over your employment !:
15 history since you completed your residency in 1992. 02:339M
16 For one year I did locum tenens where I .
17 traveled throughout the United States and worked in '
18 different practices for a short period of time.
19 I spent one year in private practice in
20 Glendale. And then in 1994 I came to this office 02:33PM :
21 and have been here since then. :.

22 Q. What is locum tenens?
23 A. Locum tenens. That is filling in
24 temporarily for a physician, for a doctor.
25 For example, if a practice is missing a 02:34PM
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physician due to illness or some other unforeseen

Ereason or they were not able to fill a position, .
7.

sometimes they will hire a doctor through an agency 'r
to fill in for several weeks to a couple of months
until they can find a permanent replacement. 02:34PM

6 And you said in or about 1994 you came to
work here. And where is here? '

8 A. This is my office, my private office. The

: address is 6673 Foothill Boulevard, Tujunga,
10 California 91042. 02:341k
11 Q. And your interrogatory responses list the

l12 title of medical director at the Toluca Lake Skin ''

Esthetics?

15 Q. When did you hold that position? 02:341M
16 A. I believe it was 200S.
17 Q. Do you continue to hold that position '
18 today?
19 A. Yes. '
20 Q. Did you ever have any association with O2:35PM
21 Verdugo Hilàs Hospital?

22 Yes. .
23 Tell me about that, please. '
24 A. I served as vice-chair of the Department
25 of Family Practice for two years. And then I served 02:35PM

:
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for, I believe it was four years, as chair of the '
Department of Family Practice. .

3 Q. What Were the two years that you were the '
vice-chair?

' mb r O2:35PM 1A. Off the top of my head I can t reme e .
i:6 think it was 2000 Excuse me. It was

think it was A9 I believe it's in the
8 interrogatories. It's been a few years and I cantt

remember exactly what years it's been.
10 You took over the chairman position or 02:35PM

:
11 chairperson position directly after the vice-chair :

?.12 position --
'q13 A. Yes.

14 Correct? '

15 So tWo years as the vice-chair followed by 02:359M

16 four years :
17 A. That's correct.
18 so two years as the vice-chair followed by

2
19 four years as the chair?
20 A. That is correct. 02:361M E

21 Q. Do you invest, Dr. Yue?
22 Yes. '
23 Do you invest in equities, stocks?

24 A. No.
25 Q. Do you invest in fixed incomes like bonds O2:36PM

Veritext National Depositicn & Lhigation Sm-vice.s
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or CDs? :

A. Yes.

Q. Do you invest in annuities? .
4 No.

When did you start investing? 02:361M
6 A. When I finished school.

:Q. Undergrad or medical school? :
8 A. think I started investing probably when

I was done with my medical training. I would say it
10 was probably after 1992. Because prior to that I 02:36PM '
11 didn't have any money to invest.
12 Q. And what sort of investing were you doing '

i

'

13 when you began investing in 1992? ::

14 A. Initially just putting money in a savings
15 account and then gradually buyinq mutual funds. 02:371M
16 Q. So you do invest in mutual funds; is that

E

'

17 correct?

18
i

19 Do you invest in any real estate? .7
20 A. No. I have -- I own a houye. But not any 02:37PM '.

21 other property.
22 Q. Do you have any financial advisors?

t
24 Q. What sort of advisors do you currently
25 use? 02:3VPM

i
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2

A. Charles Russo serves as my advisor and
2 he's also my insurance agent. !

3 Q. Any oeher financial advisors?
A. He works with Ellen Horn as his partner.

5 Q. Ellen is -- 02:37PM
A . E L L E N , H 0 R N . '

:Q. And they're partners, Mr. Russo and
8 Ms. Horn? ,

A. Yes. E

'

lo Do you have any advisors or finaneial o2:37PM
11 advisors or insurance agents besides these two? '

13 Q. And does Ms. Horn alsc serve as your .
14 insurance agent? '
15 Yes. 02:37PM

16 Q. Did Mr. Russo and Ms. Horn serve as your '
17 financial advisors at the time you bcught the policy

18 in issue in question here?
19 Yes. '.

i29 Q. And that was approximately 1995; correct? 02:389M
21 A. Correct.
22 Werll get into that a little bit later. .
23 Other than Mr. Russo- and Ms. Horn, since
24 youlve been investing have you used any other
25 investors or insurance agents? 02:38PM ,

L

Veritext National Demsition & Litigation Services
866 299-5127



Page 14
A. I had an account at Charles Schwab for a :.!

2 short time. But I didn't work with anyone '
(

3 specifically there. :
4 And that was an account for mutual funds

or something else? 02:381M '

6 A. That was for mutual funds. That account '.

no longer exists. i

'

8 Q. Approximately how long did you have that
9 account?
10 A. Several years. 02:381M

11 Q. Approximately what time frame?
12 A. I think I got rid of that account in the

13 early 2000s. :
14 Do you utilize any tax advisors?
15 A. My brother is an enrolled agent and he 02:381M

16 does my taxes.
17 When you say enrolled agent, what do you

18 mean?
E19 A. That's his title. He has the ability to

20 file my taxes and T don't know a1l the details of 02:29PM
J

21 the credentialing that goes behind the title, but I
22 do know he ls what is called an enrolled agent.
23 Q. Is your mind is that like a CPA?
24 A. It's not a CPA.

(.25 And he does your tax returns? 02:3:PM ,
:
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l A. Yes.

Q. Do you utilize any other tax advisors? '
3 A. No.
4 Q. Have you since you began investing in .
5 about 1992? 02:391M

6 A. No. :
S stion for accountants, do you '7 Q. ame que

8 utilize any accountants?
9 A. No.
10 Q. How did you first meet Mr. Russo and 02:391M
11 Ms. Horn? '.

12 A. I believe it was 1993 or 1994. And I met
13 them through a seminar I attended.
14 What sort of seminar? .
15 A. A seminar on how to prepare yourself 02:39PM

16 financially fOr the future.
17 Q. And Gere they participants in the seminar

18 or were they speakers?
19 They were speakers.
20 Q. And did you approach them at some point 02:40PM .
21 and becoKe a client of theirs? .

22 Yes.
23 Approximately when did you become a client
24 of Mr. Russo and Ms. Horn?
25 A. I believe it was 1994. O2:4OPM :
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And was it through Mr. Russo and Ms. Horn

that you bought the insurance policy at issue here? *5

A. Yes. J
4 Q. Have you purchased any other insurance

products through Mr. Russo and Ms. Horn? 02:40PM )

Q. What other insurance products?
8 A. There's another insurance policy on my
9 mother. I've also purchased a disability policy for
10 myself. I have a life insurance policy. And my 02:40PM
11 husband has a life insurance policy.
12 Q. You have And you have two -- Strike
13 that. .
14 You mentioned you purchased another policy '
15 with respect to your mother. Is that a life 02:4lPM
16 insurance policy? )
17 A. Yes.

E18 Q. And which company is that policy
19 associated witb?
20 I just thought about that this morning and 02:41PM ;
21 forgot to look at the name of the company. .
22 Honestly I can't tell you. I believe you should

23 have a copy of that.
24 MR. WALSH: I donlt know, Tim, I haven't
25 seen it, but I don't know whether or not it has been 02;4lPM
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produced.

2 MR. DILLON: Yes, we agreed to produce the
other policy on the doctor's mom.

4 MR. WALSH: Okay. And that's been
produced? O2:41PM :

MR. DILLON: Correct.
BY MR. WALSH; '

8 Q. When did you take out that policy,
Dr. Yue?

10 A. It was approximately the same time. 02:4lPM
11 And you did that through Mr. Russo and '

l12 Ms. Horn?
13 A. Yes.
14 Q. Do you know why Mr. Russo and Ms. Horn
15 Strike that. 02:41PM
16 Why did you take out two policies instead

17 of one larger policy?
18 Because she didr't qualify for a larger

19 policy.
20 And why was that? 02:42PM

21 don't know.
22 Q. Were you just told she didn't qualify for
23 a larger policy?

(24 Yes.
25 Q. Was it your initial desire to take out a 02:42PM f
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larger single policy and that was unavailable to J

you? .
:'Yes.

4 Q. Who told you she did not qualify?
5 A. Mr. Russo. 02:421M
6 And as a reault of that you pursued the

YYCV YCCVCOYWC 9C
8 A. Yes . '
9 Q. What's the face value of the other policy,

,.i0 the non-conseco policy? 02:421M

$250,000.
12 Q. Is that policy still in effeet?
13 A. Yes.
14 Q. Do you know what type of policy that is,
15 term life? 02:421M
16 A. I wouldn't be able to answer that.
17 Q. You mentioned you have a disabïlity policy
18 on yourself; is that correct?
19 That is correct. :
20 Q. Is that a policy that protects you in case 02:421M ;
21 you become disabled?
22 A. Yes.
23 Q. Which company is that with?
24 A. Again, I'm sorry, I would have to look
25 that up. 02:42PM
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When did you take that out?

;
A. I would have to look that up. ?
Q. Do you recall anything else about that

disability policy sitting here today?
No. 02:431M

You mentioned there is a life insurance
policy on your life; is that correct? '

J
A. Yes. .

Q. And who is the beneficiary of that?
10 My husband. 02:431M
ii And when did you take that policy out?
12 A. would have to look up what year that is.
13 Q. Could you give me a best estimate? J
14 would guess '

15 MR. DILLON: He doesn't -- You should O2:43PM
i

16 say .
:

17 There's a different between an estimate
18 and a guess. So if you have to guess, then probably
19 he'd want you to say -- the correct thing would be
20 don't know.'' If you have an estimate, you know, 02:431M '
21 which is something more definite
22 THE WITNESS: would estimate about ten

23 years ago.
24 BY MR. WALSH:
25 And that's your best estimate? O2:43PM
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A. That's my best estimate.
Q. Understood.

Which company is that life insurance

policy with? E
That is Again, would have to look 02:431M

6 that up. I don't remember the names of a11 the
companies of al1 the policies.

8 And the life insurance policy on your
life, ia that still in effect?

:10 A. Yes. 02:441M

11 Now there's a life insurance policy on
12 your husband's life, too; that correct?
13 A. Yes.
14 Are you the beneficiary of that?
15 A. Yes. 02:44PM
16 Q. When was that taken out? '
17 That was more recent. would estimate in
18 the last three to five years. '
19 Q. Do you know what ehe face value of that
20 policy is? 02:441M
21 would have to look that up.
22 What's the face value of the policy on
23 your life?
24 A. I believe it goes down as I get older.
25 Originally when I took it out was 3 million. O2:44PM :
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Q. But you believe itls the kind of policy

that declines over time?
Yes. :
Now do you know the company of the life ,

insurance policy on your husband's life insurance? 02:44PM r
would have to look that up.

Q, And is that policy still in effect today? ,
8 A. Yes. '

How did you come to learn about life ,
10 insurance products in the first instance? 02:44PM :

11 A. Through conversations with Charles Russo. è;
12 Q. Are you familiar with the different types
13 of life insurance products, term life and whole

14 life?
15 A No. 02:45PM

16 Q. Are you familiar with the term universal i
17 life? 'T.
18 A. I've heard of it. .
19 Q. Are you familiar with the term variable t
20 life? 02:45PM

21 A. No, I'm not.
22 Could you tell me off the top of your head
23 what universal life is or what you believe it to be?
24 A. I don't think that I would be able to
25 explain it to you. 02:45PM
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I'm not an insurance agent and I don't

understand insurance very well. Most of this
information I've relied on Mr. Russo to interpret ;

4 for me. ?
5 Q. So to the extent that you're familiar with 02:45PM n

different aspects of life insurance, did you obtain i

that familiarity through conversations with
8 Mr. Russo and Ms. Horn? ;

A. Yes.
E10 Other than the policy that you mentioned a 022451M '
:11 minute or two ago thatrs on your life in

12 approximately $3 million originally but perhaps
13 declining, are you aware of any other policies on

14 your life?
15 No. 02:461M

16 Q. And what was the first life insurance
IV policy that you were involved in of the four life '

18 insurance policies we've discussed, one on your
19 life, one on your husband's life and two on your
20 mother's life? o2:46PM
21 A. I believe it was my mother's. .
22 Q. The Conseco policy or the other policy?
23 A. I don't know which one I obtained first.
24 Q. And tell me how you Strike that.
25 The two policies on your mother's life, o2:46PM :

:
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the Conseco policy and the other policy, did they
replace any other insurance policies?

A. No. ;,
4 Q. Did you take them out at approximately the 2
5 same time given that you wanted a larger policy but 02:47PM .

6 were unable to qualify for it?

A. Yes.
8 MR. WALSH: I'm going to mark as

9 Exhibit 1.
10 (Deposition Exhibit was
11 marked for identification and is
12 Qnnexed hereto.)
13 BY MR. WALSH:
14 Q. Dr. Yue, I've marked as Exhibit 1 a copy .
15 of a document entitled HMassachusetts General Life 02:4VPM
16 Insurance Company, Boston, Massachusetts.'' And
17 Bates stamped YUE0000l through YUE00021-

';
18 Do you see that? '.

19 A. Yes, I do.
20 Q. D0 you recognize this document, or 02:47PM
21 actually looks like two documents, do you recognize
22 these documents?
23 Yes.
24 What are they?
25 This looks like a copy of my insurance 02:479M '

Veritext National mposition & Litigatioa Services
866 299-5127



Page 24
:policy.

And beginning on page Bates stamped 18, is '
(that your application in support of the policy?

A. Yes.
MR. DILLON: Or you mean l9? 02:48PM

1
MR. WALSH: Thank you. That is correct. k

Page l9.
A. Yes.

And that's your signature on page 2o?
10 Yes. 02:48PM

11 And to the left of your signature, is that '$
12 Mr. Russo's signatures? :
13 A. Yes.
14 And above your signature, is that your
15 mother's signature? 02:48PM

:16 A. Yes.
17 Q. How did the purchase of this life
18 insurance policy marked as Exhibit 1 come about?
19 A. With discussions with Mr. Russo. In terms
20 planning finaneially for the future, he suggested 02;48PM
21 that it might be a good idea to get a life insurance

22 policy on my mother. :
23 And what did he tell you in that regard?
24 A. I don't understand. l
25 Q. Why did he tell you it might be a good 02:49PM L
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idea from a financial plnnning perspective?

Well, in case something happened and I '
needed more money in the future, and he thought that

we should think about ways that I could use my money
5 so that if there was some catastrophic event in the 02:49PM
6 future that I would have some insurance in the ,

future if something happened.
8 Q. Did you have discussions with your mother .

:
9 about taking out the life insurance policy or '
10 policies on her? 02:49PM
11 A. Yes.
12 Q. And what was her response to that?
13 A. She said it was fine. '
14 Q. Did Mr. Russo talk to your mother, to your
15 knowledge? 02:499M
16 I don't recall. He may have.
17 Q. Do you recall anything else Mr. Russo told
18 you in eonnection with his reccmmendation that you
19 take out this Conseco policy?
20 A. No, Q2:50PM '.

21 Q. Did your mother at the time support you or J
22 other family members financially?
23 Not at the time of this pclicy, no.
24 Q. Could you recount for us your dlscussion
25 with your mother about taking out this particular O2:5OPM
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policy marked as Rvhibit 12 '

A. As far as I can remember, I mentioned to :
her that I spoke with Mr. Russo about getting a life .

4 insurance policy on her and if it was agreeable to ither and would she mind getting the exam done, and 02:50PM ,;
she said it was fine. '

7 And she did get an exam done in

8 conjunction with this policy?
9 I believe so.
10 And do you recall your discussions with 02:50PM :'
11 Mr. Russo about the potential pros and cona of this

!
12 particular policy?
13 A. I donlt remember any specifics.
14 Q. What do you remember generally, if

15 anything? 02:51PM
16 A. Generally that was a good idea to get
17 one.
18 Q. And did you two discuss different kinds of
19 insurance products? 'é
20 I don't recall that. 02:5lPM
21 How long with respect did Mr. Russo
22 explain about whether or not to take out the life
23 insurance policy that's marked as Exhibit '

24 A. I don't recall that.
25 Q. Were they lengthy discussions, do you 02:51PM

VeritextNational Deposition & Litigation Services
866 299-51 27



Page 27

recall that?
A. I don't recall. J
Q. Did you discuss this Rxhibit life

4 insurance policy, whether to take it out with my
other family members besides your mother? 02:5lPM

We talked about gettïng a life insurance
policy for my father, but he did not qualify- .

8 Q. And in what regard did he not qualify?
I believe because he was a smoker and had

lQ hypertension. 02:51PM
11 Have you told me everything you recall '
12 about the circumstances leading to the purchase of ;

13 this Exhibit l policy?
14 A. Everything that can recall, yes.
15 Q. Do you recall how many discussions you had 02:522M
16 with Mr. Russo? T

17 A. Nc.
18 Q. Did you talk to Ms. Hcrn about it?
19 A. I may have.
20 Well, you told me a few minutes ago that 02:52PM
21 initially you were going to get a single policy with
22 larger amount but you ended up with two policies.

23 Do you recall that?

24 A. Yes.
25 Q. When you were going to get a single policy Q2:52PM :
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:

for a larger amount, was that with Conseco or with :

another insurance company? .
A. I relied on my agents to help me with

4 that. They thought that the idea of getting a life '
;insurance policy on her was probably a good thing. 02:52PM

6 And they looked for companies that offered that.
I don't know the process of how they :

8 settled on this particular company. But I do know '

: that we talked about it and they seemed to think it
10 was a good company that was honest and would honor 02:531M

11 the contract. And I trusted them.
22 Q. And what were you hoping to accomplish
13 with the purchase of this particular Conseco life

14 inaurance policy?
15 MR. DILLON: I'm going to object as vague 02:53PM
16 and ambiguous.
17 But, you know, please answer if you

18 understand
18 THE WITNESS: Well, T wanted to have
Q0 financial peace of mind. I wanted to feel that if 02:S3PM

3
21 something unfcreseeable happens in the future or if
22 my mother becomes ill at the end of life and I had :
23 to pay for healthcare expenses, that there would be
24 some kind of financial money that would help to
25 cover that. 02:53PM
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'

l BY MR . WMSH :
2 Q. Did you explore any other alternatives T

l
3 with Mr. Russo or Ms. Horn?

. (A. What kind of alternatives?
Q. To this Exhibit l life insurance policy. 02;53PM

6 A. In terms of other insurance policies?
Q. Or in terms of financial alternatives. '

8 A. I don't recall. 1.

9 Did you do any independent investigation
10 with respect to this Conseco policy or did you rely 02:541M '

11 solely on Mr.' Russo and Ms. Horn? '
12 I relied on Mr. Russo and Ms. Horn.
13 Q. Could you deacribe your mother's health at
14 the time of the purchase. .
15 A. Rxcellent health. 02:541M
16 Q. And she was 70 years old; is that correct? :
17 A. 70.
18 And that was in approximately 1995; is

19 that right? :
20 Yes. 02:549M

21 Q. And so today she is about 84? ,
22 That is correct. '
23 Q. Could you describe your motherls current
24 health?
25 A. Excellent health. 02:549M
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l Q. Does she have any chronic illnesses or

2 injuries?
3 A. No. (

4 Q. Is there a hiatory of longevity in your
mother's family? 02:54PM

MR. DILLON: 1'11 object as vague and
ambiguous.

8 But if you understand it.
THE WITNESS: I donlt know. ,

10 The rest of the family was in China when O2:54PM :

11 the war hit. I don't know much about that at all.
12 BY MR. WALSH;
13 Q. Are you aware of any history of illness or
14 disease on your motherls side of the family?

15 A. No. 02:551M
16 (Deposition Exhibit 2 was
17 marked fcr identification and is

18 annexed hereto.) !
19 BY MR. WALSH:

20 Doctor, I've marked as Exhibit 2 a 02:5SPM
Q1 document Batea stamped, if you holâ if up
22 vertically, CLIC 00093 through 97. :
23 Please take a look to review this document
24 and please let me know if you recognize it.
25 A. I don't know if Ilve seen this exact 02:56PM
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document. '

''q:.

'

Q. Have you seen documents similar to this?
I have seen similar documents.
Do you see on the first page Bates stamped

)if you turn to a landscape portrait like you 02:56PM
6 have it, and the policy years lining vertically

;
through 20 with some figures and columns after that?

Yes, I see that.
9 Q. Have yOu seen documents with similar
10 set-ups before? 02:56PM

:
11 Yes. ,(.

':
12 Q. Did you understand that the policy that )
13 you purchased from Conseco was essentially a zo-year :
14 term policy?
15 A. No. 02:56PM
16 Q. What was your understanding?
17 My understanding was that it went until

18 ahe was a hundred years Dld. .
19 Q. So you understood it to be a 3o-year 5

J'
20 policy? 02:56PM ;
21 Yes.
22 And did you understand that there is a
23 particular time Strike that.
24 Did you understand at the time you
25 purchased the policy that there's a particular time 02:S6PM

(:.
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èthat the premium payments might go up? :

Did you understand when you purchased the .
policy that there is to be any significance about

J.
the zo-year policy mark? O2:57PM

But you did understand some significance
8 with respect to the 3o-year mark; is that correct?

A. Yes.

10 Q. What was your understanding of how the O2;57PM
11 premium on the Conseco insurance policy, Exhibit (i
12 was to be paid?

13 A. I understood that it was $7,890 that was
14 to be paid every year. And that I would continue
15 funding it until either she died or she became a 02:57PM (
16 hundred years old.
17 Q. And who did you expect would be paying
18 those premium when you bought the policy?
19 Myself.
20 Was this policy purchased for estate 02:57PM
21 purposes? (

22 MR. DILLON: 1'11 object as vague and
23 ambiguous as to what you mean by nestate purposes.''
24 If you understand, you can answer.
25 THE WITNESS; Yes, I don't understand what 02:58PM

Vtriyext National DtKsition & Litkation Sma'icts866 299-5127



:
Page3: .

you mean, what you're asking. )t
BY MR. WALSH:

Do you have children? ';
A. No. :

Q. Was this policy purchased in conjunction 02:58PM
6 with a trust or other similar set up?

No
8 Q. When you purchased this policy, did you

:
have any intent of assigning or selling the policy

10 at some point? 02:581M

11 A.
12 Q. Do you currently have any intent of
13 assigning or selling the policy at any point?

14 A. No.
15 Q. Have you ever had any intent to assign or O2:58PM '
16 to sell the Conseco policy? '

17 A. Nc.
18 Looking back at Exhibit 1, there was a
19 point in time when you purchased the policy that you
20 saw this contract; is that correct? O2;5RPM

21 Yes.
22 Q. Was that before you purchased the policy

:
23 or after? .
24 A. I don't remember exactly when I got the
25 policy. I think I paid the polïcy and then I :2:599M
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lrecelved this copy.

2 Q. When you received this, did you read it? '

3 A. I glanced through it.
4 I'm not an insurance person, so I don't
5 understand a lot of the insurance terminology. So I 02:591M .
6 sort of looked through it briefly. But I really :

rely on Mr. Russo and Ms. Horn to inform me about
8 the policy and anything important that I need to

9 know. ,
:

10 Q. Have you ever read it cover to cover? 02:59PM :
;

11 A. No, don't think so. '

12 Q. Now you said you glanced at it. Have
13 there been any time since you received the policy in
14 the mail in about 1995 Lhat you glanced at it again?
15 I don't recall. I think I glanced at it O2:59PM r
16 when I first received it. And then since this has .
17 a1l come about, I've glanced thrcugh it again. j

18 Q. More than once since then?
19 A. Since When?
20 Since this dispute came about? 03:0QPM .
21 A. I may have glanced at it a couple of

22 times.
23 Q. When you read the pollcy, did you 'J
24 understand it? ;
25 A. Not fully. 03:00PM
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f

1 Q. Did you ask anybody other than your .
lawyers questions about the policy? '

A. No.
L4 Q. Is it correct that you paid the premiums ,
:every year as they become due on the policy? 03:OOPM .

6 A. Yes. .
Q. And have you paid those premiums?

8 By check.
: Do you receive something in the mail from
10 Conseco notifying you? 03:00PM ',

i
11 A. That theydve received the money? ,

12 Q. Or that a premium is due, either way?
13 thlnk they send me I think they send
14 me something in the mail that tells me it's coming '
16 due. O3:0OPM
16 Q. Do you understand that your premiums under
17 this policy are not fixed or do you believe them to
18 be fixed? E
19 A. Well, I understand that there is a cost of
20 insurance which can only go up if there's an 03:01PM 1
21 increase in future mortality experience. I believe

22 that wording. Which was explained to me that only
23 if there's more people dying or you're dying sooner,
24 and not for any other reason. '.
25 And who explained that to you? 03:0lPM 7
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1 A. Mr. Russo and then also my lawyer.

Q. What else did Mr. Russo tell you mhnut how
the insurance policy worked? ;

I think that's about it. .
So going back to the question, you 03:01PM

mentioned cost of insurance.
Do you believe that your premium payments

8 encompassed more than the cost of insurance?
I don't know how the money is divvied up,

10 I just krow that this is the amount I need to pay 03:02PM
11 every year.
12 (Deposition Exhibit 3 was
13 marked for identification and is

:
14 annexed hereto.)
15 BY MR. WALSH: .

16 Q. Dr. Yue, the court repprter has marked as
17 Exhibit 3 a document Bates stamped YUE00022 through
18 71V00945. L

19 I should say documents, plural, because I
20 believes this is a collection of a number of o3:02PM
21 policyholder statements pertaining to your policy.
22 Do you recognize these documents?
23 Yes.

24 Q. What are they?
25 This looks like a policyholder statement. 03:O3PM
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Or a group of them.

Did you receive these on some sort of '
regular basis? :

4 I donlt remember if I received these or .
maybe Charlie received them. I don't usually go 03:03PM '

6 through al1 of this in a lot of detail.
Q. So it's the case that you may have

8 received them or perhaps they were just sent
directly to Mr. Russo and he maintained them?

10 That's possible. I don't remember. 03:03PM
And going to the cost of insurance, is it

12 your understanding that the cost of insurance is to
13 be static except for future changes in mortality :

exTectationg? C

16 A. That is how I understood it. 03:Q4PM
16 Q. If we could look at first page of
17 Exhibit Bates stamped 00022.
18 Did you recognize this format, have you
19 ever seen a document like this before?
20 A. Similar. 03:O4PM
21 Q. If you look at the top, beneath HConseco
22 Lifez'' it says ''Policyholder Statement for September '

23 26th, 2006 to September 27, Q007.''
24 Do you see that?
25 A. Yes. 03:04PM
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Q. And then below there it says ''Owner'' and !l

therels your name.
Do you see that? ,
Yes. :
Do you believe this to be the statement 03:04PM :

6 for this particular policy at issue here for the
date range indicated?

It appears to be so. .
9 Q. Do you see the insured is your mother Ruth .
10 S. Yue; do you see that? 03:04PM (

?11 A. Yes.
:

12 Q. And the issue date is September 26, 1995?
13 Yes.

14 Q. And the specified amount is $40o,Q00?
:15 A. Yes. 03;04PM l

16 Q. Now going to the summary of activity, you
:17 see therels a payment column second tc the left?

18 A. Yes.
19 Q. And do you see where says $7,8907
20 A. Yes. 03:05PM
21 Q. And do you believe that to represent the
22 annual premium you paid? l
23 Yes.
24 Now looking at the top of the cost of
25 insurance column, do you see that number increases? 03:05PM
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1 A . Ye s .
2 Q. Do see it increasing lightly each month :
3 over time?
4 A. Yes. è

)5 Q. Did you know that that was the case, that 03:05PM
6 this cost of insurance was increasing slightly each .

month over time?
8 A. It looks like it does change a little bit,

but not in a huge and massive way.
:10 Were you aware before today that the cost O3:O5PM
:

11 of insurance on this policy was changing slightly .

12 each month?
13 There's a slight change, yes.
14 Were you aware of that before today?
15 I don't recall really looking at these 03:05PM

16 this closely.
IV Q. Were you aware before today that the cost

:
18 of insurance under this particular policy would

19 increase slightly over time?
20 A. WRs I aware Sorry. Repeat that. Q3:05PM E
21 Q. Were you aware before today that the cost

:
22 of insurance under this policy would increase

23 zlightly as the insured ages?
24 Yes.

25 MR. DILLON: I was going to object as 03:Q6PM q;

Veritext National De>sition & Litigation Sewices
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vague and ambiguous.
THE WITNESS: Okay. ,
MR DILLON: But she answered. '

BY MR. WALSH:
5 And you understood the question? 03:06PM :i

A. I believe so. :

Q. on the right-hand column it says J:
8 NAccumulated Value.''

Do you see that?
10 Yes. 03:O6PM

11 And do you see that it looks like in

12 September of l06 the value was about $20,991 &nd
13 change. And then in September of 2007 it had rlsen

14 to $25,000 and change. r
15 Do you see that? Q3:06PM

16 A. Yes.
17 Q. What do you believe the accumulated value

18 refers to?
19 A. believe that has to do with how much
20 money is - I can't really explain this very well. 03:06PM
21 I think it has to do with how much money

;
22 has built up, like it has a cash value. So after
23 they subtract the cost of insurance ard the expenses
24 and I get paid a certain interest, thatls what's
25 left over. 03:079M
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Whatls your understanding of how the

insurance policy, Exhâbït 1, works? .
MR. DILLON: 1111 object as vague and '

4 ambiguous and overbroad.
5 But, you know, if you understand, please 03:07PM

6 answer.
7 THE WITNESS: I mean ïn a general way I :
8 think that I pay money to have an insurance policy,
9 that there will be a little variation in the cost of J
10 insurance, but not a huge and massive one. And I'd 03;07PM

eventually my mother will either die or she
12 becomes a hundred then I get the $400,000 after I've
13 purchased the policy as long as it doesn't lapse.

:
14 BY MR. WALSH:
15 Q. Did you understand that if your mother 03:07PM
16 turned a hundred and she's still with us that you
17 would receive the full pay out on the policy?
18 That is my understanding.
1: Q. So lf your mother would live to lO2 and
20 the policy didn't lapse, you would receive the full 03:07PM
21 pay out if she lived to a hundred? t:

22 That is correct.
23 Q. Do you have any understanding that could
24 increase or decrease the payments you made
25 annually? 03:08PM
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l A. I don't understand how all that works. ;')
2 Q. Do you know what happens if the
3 accumulated value in your account, this right-hand
4 column in Rxhibit 3, goes to zero?

A. I think it's not worth anything then. 03:O8PM
6 Q. Do you believe your insurance policy would

still be in effect?
8 MR. DILLON: 1'11 object as vague and

ambiguous. And incomplete hypothetical. .
10 But please answer if you can underatand. 03:08PM l

11 BY MR. WALSH:
12 Q. If you know?
13 Not really. 1.
14 In the past have you had questions about
15 how your insurance policy worked? 03:08PM :

16 I basically rely on Mr. Russo to keep me

17 informed.
18 Have yOu posed any questions you may have

19 about how it works to him? :
20 A. Queationa? If I have questionsz I 03:08PM
21 ask him, which he tries to explain to me.
22 But, again, like I said, I'm not an
23 insurance expert and therefore I heavily rely on him :

24 to interpret information for me.
25 Q. Has he ever told you that you could pay 03:09PM
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1 more or less in your annual payments? .

A. I think he has mentioned that, although T

don't really At this point I just maintained it
4 the same so we haven't really dlscussed a lot about J

that. 03:09PM
Are you aware whether you could take loans

against the cash value of your account?

8 A. I believe I can.
9 Q. Have you ever done that?
10 ND. 03)09PM
11 Do you understand that you get an interest '

12 payment on the cash value in your account?

13 Yes.
14 Q. And do you understand the interest may or
lB may not vary over time? 03:09PM

16 Yes.
17 Q. What do you understand, it may vary or it ':

18 may not vary?
1: A. I think therels a minimum where it can't
20 go under, if I'm not mistaken. 03:09PM
21 Q. What's your understanding in that regard?
22 think it can vary, but I think there's a l
23 certain number that a percentage that it's not
24 supposed to go under. '
25 I may be wrong because, again, I'm not a 03:09PM
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1 insurance expert.
2 Q. Do you know how you got that
3 understanding?
4 I think through conversations with
5 Mr. Russo. Q3:lOPM :

q'6 Q. Do you monitor the cash value of the t
OIiCY? lP

8 No . .
9 Q . Just f or clarity, do you recall ever
10 receiving any of the these annual statements from 03:10PM

11 Conseco?
12 A. think I get the annual statements, but
13 don't spend a lot of time looking at them. i
14 Generally I will meet with Mr. Russo and '
15 Ms. Horn periodically, at least annually, to go over o3:l0PM
16 basic ideas. don't spend a lot of time looking at
17 them. Usually I open the mail and I file

28 everything.
19 Q. Do yDu recall receiving anything from

)
20 Conseco that tells you how the policy is doing? 03:10PM
21 A. Other than annual statements?
22 To the extent you received them, yes.
23 A. Other than the annual statements, I don't
24 recall any other communication from them.
25 Q. So when you received the annual 03:1OPM
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statements, do you just glance at them or do you '

:.
study them?

A. glanced at them.
And then you file them?

A. Yes. 03:11PM

Q. Do you ever discuss how the policy ïs

doing With Mr. Russo?
8 A. When we do our reviews, if he feels that f

there's something that we need to talk about, he'll ç
10 bring it up. 03:1lPM
11 Q. Do you have periodic reviews with

12 Mr. Russo and Ms. Horn?
13 Yes.
14 How often? '
15 It can range from every few months to once 03:11PM

16 a year.
17 And have you ever used any other insurance
18 agents other than Mr. Russo and Ms. Horn?

19 A. No.
20 Q. Are you satisfied with how the policy is 03:11PM :

21 performing?
22 A. I'm not happy about this increase that is
23 supposed to happen in year 21.
24 Q. And that's year of the policy; right?
25 A. Yes. O3:l1PM
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Q. Which would be 21 years after 19957 ;

Q. So the increase welre talking about would
occur in 20167

A. Yes. 03:l2PM

6 Are you nnhappy with anything else
associated with the policy?

8 A. No. .
9 Q. Now what's your understanding about this

lD increase in year 21 that you just mentioned? 03:l2PM
11 A. That there is going to be an increase in
12 the cost of insurance which will raise the price of
13 the policy to the point where I would really have to
14 decide if I'm going to put a lot of additional funds
IB into or let it lapse. 03:l2PM
16 Q. And what's the price of the policy going
17 to be increased to?

L
18 A. I don't know. ;
19 Q. So you don't know whether it's going to be :
20 small or large? 03:lQPM '

21 MR. DILLON: Object as vague and
22 ambiguous. And an incomplete question.
23 THE WITNESS: I don't have an exact :
24 amount. But I was told that it would likely be a
25 high amount. 03:12PM
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1 BY MR. WALSH:
2 Q. Who told you that?

A. Mr. Russo.
Q. And did he give you any sort of ,

5 understanding of what he meant by high amount? 03:l3PM .

He did not give me any specific numbers. ;
Do you know how Mr. Russo came to learn or

8 believe that there would be an increase of a high

amount in the 21st year?
10 don't know. 03:l3PM

11 Did you ever ask him?

12 A. No. .
13 Q. Did you ever talk to Ms. Horn about this?

14 A. Yes. :
15 And what did you talk to her about? 03:13PM
16 A. I think she was there when Mr. Russo told
17 me about So basically the same thing, that
18 there was this increased cost of insurance which was
19 proposed Lhat was going to become effective very

i29 soon- 03t13PM
21 Q. Did they give any sort of âdea of how much
22 your payments would change in year 2l? '
23 A. They did not give me any specific dollar

24 amount, they just said it would be very large.
25 Q. So sitting here today, you don't really 03:l3PM
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know how much your payments are going to change in
the 21st year; is that right? '

A. That is correct.
4 Q. Have you ever asked Mr. Russo or Ms. Horn

to calculate how much your payments would increase 03:14PM
f

ln year 21? :
No '

Q. Why not? :
A. just didn't think to do that.

10 Other than this issue with the year 21 O3:l4PM
11 increase, have you had any other concerns about this

12 Conseco policy?
13 A. No.
14 Q. Have you discussed any of these year 21
15 issues with anyone other than your lawyers and 03:14PM
16 Mr. Russo and Ms. Horn?
17 No.
18 Q. Have you ever talked to anyone affiliated
19 Conseco about this policy?
20 A. No. Q3:14PM

21 Have you Strike that.
22 When did you first learn from Mr. Ruaso
23 and Ms. Horn that they believed there would be a
24 very large change in year 21 of this policy?
25 A. I think it was probably in 2007- O3:l5PM
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Q. Was this in conjunction with a regular .J
:review or was this a review specific to this issue? (

A. I think was in conjunction with a 5
4 regular review. :

Q. And so this issue as well as others were 03:l5PM

6 covered as part of that review?

Yes.
8 Q. And what did you do when you learned about
9 Mr. Ruszo's and Ms. Hornts belief as to the increase
10 in year 21? 03:l5PM
11 Well, he seemed rather alarmed by it. And
12 so I asked him if there was perhaps a lawyer that he
13 knew that I could talk to about
14 Q. And how did he respond?
15 A. He gave me Tim Dillon's name. 03:1SPM
16 Q. And yDu subsequently consulted Mr. Dillon? J

17 A. Yes.
18 Q. And how long after your meeting with
19 Mr. Russo and Ms. Horn did you consult Mr. Dillon?
20 Probably I'd have to guess. I mean O3:l5PM
21 think it was pretty soon after they gave me his name
22 and phone number. '

23 Q. don't want you to guess.
24 Was
25 What?s your best estimate? 03:16PM
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A few weeks, a couple of weeks. .

2 Q. At what point ln 2007 did you have this
3 meeting in which you learned about this increase in '

year 21, first part, second part, do you recall?
ë

5 I don't recall specifically what month it O3:16PM E

6 was.
Q. Do you have annual reviews at a partieular .

8 time each year?
9 A. Usually before the end of the year we'll !
10 have a review. But, again, periodically sometimes 03:l6PM J
11 they will come up, you know, during the year if
12 therels some other issue going on.
13 I don't specifically remember if this was
14 at our review at the end of the year or if it was
15 prior to that. O3:16PM

16 Q. And after this discussion with Mr. Russo
17 and Ms. Horn in which you learned about their belief
18 about the increase in the 21st year, they gave you
19 Mr. Dillon's name, have you discussed this
20 particular issue with Mr. Russo and Ma. Hcrn since? 03:17PM '
21 A. They know that I'm in contact with
22 Mr. Dillon. I have not spoken with them about any

23 specifics regarding the case.
24 Have you spoken to them about this year 21
28 increase since that initial conversation? 03:l7PM
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l A. Not in great detail. I don't recall

specifically talking about that increase. He gave
me Tim Dillon's name, I contacted him and primarily '
have been working with him since then. 1

.;
Q. You said lnot specifically.'' 03:17PM

6 Do you recall any discussions with '

Mr. Russo or Ms. Horn subsequent to this initial
8 discussion in 2007 about the increase in year 21

about this year 21 increase?
10 A. I'm sorry, say the question again. O3:l7PM

:
11 We just heard about the discussion you had J
12 the first time with Mr. Russo and Ms. Horn when you y:
13 learned about --
14 Yes. :
15 -- the year 21 increase. 03:17PM
16 Were there any subsequent discussions with

J17 Mr. Russo or Ms. Horn about this issue? t
18 A. Not specifically about the issue itself. '
19 may have mentioned this happened, oh, I'm talking
20 to Mr. Dillon about it, but nothing specifically 03:18PM

21 about the content of what's going on. '
22 Q. And since then have you come to learn what
23 the size of the year 21 increase might be with

24 respect to your policy?
7:25 A. No. O3;I8PM :
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Q. Have you talked to Mr. Russo or Ms. Horn

about whether you should continue funding at the

$7,890 rate or ehange your funding rate?
A. Thatls what we're trying to figure out at

this point. Depends on what happens with this case. O3:l8PM
So you and Mr. Russo and/or Ms. Horn have '

discussed whether to increase your monthly payments?
8 A. No. I'm just saying that at this point '

I'm trying to figure out what to do with thia policy
10 and have been working primarily with Mr. Dillon. 03:l8PM
11 Mr. Russo and Helen Horn are aware that this case is
12 proceeding, but I've not specifically come up with a

(

'

13 strategy with them.
14 Q. Okay, I'm Herels What I'm trying to get
15 03:l9PM

16 A. Yes.
17 Q. I donlt want to know about discussions you
18 had with Mr. Dillon. Those are privileged.
19 A. Yes.

è20 Or I suspect that theylre privileged. O3:l9PM
21 But I'd like to know what other '

22 discussions yourve had. That's Why I'm trying to
23 separate, pull apart discussions you had with
24 Mr. Russo and Ms. Horn
25 A. Right.
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Q. -- separate from discussions with .
Dillon. Thatls why I keep going back to

Mr. Russo and Ms. Horn.
4 You said, nWe're trying to figure out what .

to do with the policy.'' Do you mean ''wedren as in 03:l9PM
6 Mr. Dillon and you or Mr. Russo and Ms. Horn and you

are trying to figure it out? !
8 A. Mr. Russo and Ms. Horn and I have not had

any specific discussions about whether or not to .
10 increase the funding for this policy at this time. 03:l9PM
11 Have you considered whether to increase
12 the funding at this time in order to increase the
13 cash balance of the policy?
14 It would depend on the amount of hoW much
15 the funding would have to increase. 03:20PM (
16 And do you know how much that might be?

17 A. No.
18 Q. Have you actually put more money into the '
19 policy yet other than the $7,890 you?ve historically
20 put in per year? 03)20PM

21 A, No.
!

22 Q. And you Bay it would depend how much more
23 funding were necessary. '
24 What do you mean by that, is there a
25 certain threshold level where you would make other Q3:2QPM
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decisions?
MR. DILLON: 1.11 object as vague and

3 ambiguous and incomplete.
You can respond if you understand.

!
THE WITNESS: I donït have a specific 03:20PM :

6 dollar amount in mind. But if iL is, again, a large
increase, then I would really have to think about :

8 Whether or not it was affordable. :

9 BY MR. WALSH:
10 Q. NoW you understand the increase here isn't 03;2lPM
11 going to happen until year 21; is that correct? '
12 A. That is correct.
13 So until then there's no need for you to

14 make any adjustments to the amount yourre putting
15 into the poliey? 03:21PM

16 MR. DILLON: Objection.
17 Vague and ambiguous. :
18 BY MR. WALSH:
19 Do you understand the question?
20 A. I understand the question. 03:21PM
21 I urderstand that I donlt need to put in

22 more, I'm just in my mind wondering what Ilm going
23 to do when year 21 hits and I need to come up with .

24 all this extra money.
25 Q. And in the unfortunate circumstances that 03:21PM :

:

. :
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1 should your mother pass away before year 2l, this

wouldn't be an issue; is that correct? '
3 A. That's correct.

Q. Have you considered obtaining a
B replacement policy for this particular Conseco 03:2lPM

policy marked as Exhibit 1?
A. I have considered it, but have not

8 actually pursued it.
Q. Do you feel any urgency to pursue it given

10 that there will be no adjustment until 2016? 03:22PM
11 A. Of course I have to consider it.
12 Q. And what's your time line to consider it?
13 I need to find out what I1m going to do '

14 before the six years six further years are up.
Q. Sometime during that period before 2016 03:22PM

16 you must make your decision; is that your point?

Yes.
18 you know when during that period you
19 must make your decision? .
20 A. No. O3:22PM
21 Q. Have you considered specific alternatives
22 to this particular policy marked as Exhibit I or

23 just the general idea of getting a new policy?
24 General idea.
25 Q. Have you explored that general idea with 03:221M
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l Mr. Russo or Ms. Horn at all? '
2 A. No.
3 Q. Have they approached you with any

:4 alternatives with respect to this policy since they
F

first informed you about the year 21 increase? 03:231M
A. No. .

MR. WALSH: Tim, how iong have we been

8 going?
MR. DILLON: I don't have a watch. She

10 does. 03:231M
11 THE WITNESS: Itls about 50 some minutes.
12 KR. WALSH: Five or ten more minutes and

13 wedll take a break.
14 MR. DILLON: Okay.

'(15 (Depositâon Exhibit 4 was 03:23PM :
16 marked for identification and is

17 annexed hereto.)
18 BY MR. WALSH;
19 Q. Doctor, I have marked as Exhibit 4 a
20 document Bates stamped YUE000502 through YUEOO05O7. 03:23PM
21 Do you recognize Exhibit 4*
22 I believe I've seen thia in the papers
23 that I was given from Mr. Dillon, although I don't
24 recall specifically reading this cover letter.
25 Did you recall receiving this letter from 03:241M
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Conseco in or about January of 20062

!
A. No. a
Q. Do you have any belief that you did

receive it or is it the case that you did not
receive 03:241M

6 I'm not sure.
Do you know where this letter came from? '

8 A. It looks like from Conseco Insurance

Company.
10 Well, I can represent to you that the 03:24PM f
11 Bates stamp on the bottom indicate that it came from 3
12 your side. 9
13 I'm just curious as to whether if you '
14 know whether -- Strike that. Let me start all over
15 again. 03:251M
16 Do you know if Mr. Russo made any
17 inquiries to Conseco on your behalf in or about 2005

18 or 2006? (
19 I don't know.
20 Looking at this letter, it says, first 03:25PM

paragraph?
22 ''Thank you for the opportunity J
23 to serve your insurance needs. We
24 are pleased to provide you With
25 information reflecting the 03:25PM
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performance of your policy in the
event of the following:''

And then therels an X and it says: '
wMinimum continuous premium to

age 92 and age 100.11 O3:25PM :
6 Do you see that? ;

A. Yes. (
8 Was there a point in time that you

requeated Mr. Russo to take a look at what the
10 premiums would be should your mother reach age 92 O3:25PM 7

11 and age 1002
i 2 A . XO . ''
13 Did you ever ask Ms. Horn to look into
14 that?
15 A. No. 03:261M

IG Did Mr. Russo or Ms. Horn ever report to
17 you in or about 2005 or 2006 that they had made ;
18 inguiries to Conseco with respect to the Conseco
19 policy?
20 A. No. 03:261M
21 And itfs your testimony you donlt believe
22 you ever received this letter?
23 A. Yes.

24 MR. DILLON: Objection.
25 Mischaracterizes the record. 03:261M 'l
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MR. WALSH: I don't mean to do that. J

Q. want to know if youlve ever seen this .
letter.

4 A. donlt recall. E
You did receive annual statements from 03:26PM

6 Conseco; correct?

A. Yes. j
8 Q. Do you recall receiving anything else from
9 Conseco in the normal course?
10 A. I don't recall. 03:26PM '

11 However, often I get so much mail,

oftentimes we just open it and file it.
13 Q. Did you make any inquiries of Conseco in
14 2005 or 2006 With respect to the policy?
15 A. No. 03:27PM
16 Q. Did you in 2005 or 2006 ever ask Mr. Russo .
17 or Ms. Horn how the policy would perform should your
18 mother live past age 90?
19 A. Nc.
20 Q. Ms. Yue, do you have any understandïns or O3:27PM
21 knowledge as to why this letter was generated that's ;
22 Exhibit
23 No.
24 Q. Have you received any other letters like
25 this from Conseco since you took out the policy? 03:271M
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l A. I don't remember any others.

MR. WALSH: Thia is a good time for a '
3 break. Let's go off the record. ,
4 THE VIDEOGRAPHER: The time is 3:29 P.M. :

and we're off the record. 03:279M 5

6 (Recess taken.)
THE VIDEOGRAPHER: The time is 3:39 P.M.

We are back on the record.

9 BY MR. WALSH:
10 Q. Do you understand you're atill under oath? 03:37PM

i
11 A. Yes.
12 Q. You testified earller you don't recall any
13 conversations with Conseco since you purchased the
14 policy. But I want to ask you some more specific
15 questions to see if I can trïgger any memories of 03:37PM '
16 conversations that might have occurred. '
IV Have you ever placed a phone call into
18 Conseco at any time since purchasing your policy?
19 A. No.

20 Q. Have you ever reviewed any policy 03:38PM
21 statements and had questions and called Conseco?
22 A. No. '

23 Q. If ycu have questions about your policy

24 you just ask Mr. Russo and Ms. Horn?
25 Yes. o3:3sPM

Veritext National œposition & Litigation Services
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Other than the statements welve seen, do :

you have any recollection of receiving anything in .
the mail from Conseco?

No.

Q. Other than Ms. Horn and Mr. Russo, have 03:38PM :'
6 you ever communicated with any other insurance

agents regarding your Conseco policy?
8 No.

Do you know who Jim Hawke is, H A W K E?
10 A. No. 03:38PM
11 Q. Youdve never heard the name Jim Eawke (
12 before?
13 A. I believe I saw his name on one of the
14 papers. I don't know what his title is or anything.
15 I think he's affiliated somehow with Conseco. Iïm 03:39PM
16 not sure if he works for them or is a consultant or
lV what. I remember seeing the name on a piece of

:
18 paper, but really I don't know who he is.
19 Do you know anyone that's ever spoken to .
20 Mr. Hawke? O3;39PM .
21 No.

22 You mentioned a few minutes ago that
23 Mr. Russo gave you Mr. Dillonls name and phone
24 number.
25 Yes. 03:39PM

Vàritext Nadonal Dtpesition & Liîigaîio: Servicea
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Q. And then at aome point you consulted '

Mr. Dillon; is that correct?
A. Yes.

4 Did you consult with anyone else besides ;
;

Mr. Dillon and people in his office with respect to 03:40PM
1-6 whether to bring this lawsuit? :
;.

A. No.
8 And about how long after you first
9 consulted with Mr. Dillon was this lawsuit brought?
10 A. Probably within a couple of months. 03:40PM E

ld ou tell us in your own words whatCou y 'j
12 the lawsuit here is about?
13 Basically we feel that the cost of
14 insurance increase in year 21 is a breach of '
15 contract and that is not right and that it should be 03:40PM
16 stopped.
17 You say it should be stopped.

18 correct that you're seeking an injunction to stop
19 conseco from making adjustments to the cost of

l
20 insurance in year 21? 03:40PM
21 Yes.

22 And if that injunction were received, that
23 would mean that you Wouldn't have to pay the higher
24 cost that you envisioned in year 21 of the policy?
25 That is correct. 03:4lPM

ù 'E'.77U-Q'- '-
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Q. And if the injunction --
THE VIDEUGRAPHER: I'm sorry, can we pause '

for a moment.
Okay, wedre back.

BY MR. WALSH: 03:4lPM

6 Q. And if you're successful in getting that

injunction before year 21 on the policy, you won't i18 be out of pocket any money; is that correct?
That is correct.

10 And you would continue to be able to pay 03:41PM
11 the same premium that youdve been paying; is that

12 your understanding? .
13 That's my understanding.
14 Now in addition to seeking this
IS injunction, are you seeking on behalf of yourself O3:4lPM
16 any money damages in this case?

Nc.
18 Q. Are you seeking on behalf of the class any
19 money damages in this case?
20 A. No. 03:42PM

21 (Deposition Exhibit 5 was
22 marked for identification and is
23 annexed hereto.)
24 BY MR. WALSH:
25 Q. Dr. Yue, I've marked and handed to you a 03:43PM

. ww aa . . . ... . . . . . K . . . .. .. w . .. .. . .. . . . . .. . n w u.- . .0 o > . .. .g -O-L.L7-7 . ï r-rI . .
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document marked as Exhibit 5, which is the Complaint '
in this action complete with some attachments that

3 came with the Complaint.
4 Do you recognize this document?

A. Yes. 03:43PM
6 Q. Did you read the Complaint before was :
7 filed?

A. No. '

Q. Have you read the Complaint since it was
10 filed? 03:43PM i
11 A. Yes.
12 Q. When did you first read
13 A. A few days ago.
14 Q. So before a few days ago youlve never read :

.''15 the Complaint? 03:431M
l 6 A . No . .'

1J Was the Complaint presented to you, a

18 draft, that you just didn't read before it was
19 filed?
20 I believe so. 03:43PM
21 And do you recall having any Dral input
22 into this Complaint? :
23 A. I spoke with my lawyer about
24 Q. But you did not read it before it was
25 filed; correct? 03:441M

.. . . . . . . . .u . ..c z ... . .... -. . - . ..1. . x.. -LLXL' I--7-Q-.I;JC .. .. . . a . .w ... <..... .-x . . .....r.... -. ..x . .. . x. . .'.rz - J . . . ..% . . . .. ' .. . . . . . . .e . . .. . . . . .. . .. . .. . .. J . . '
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l A. Correct.

2 Q. And you first read it just a couple of
3 days ago?
4 Yes.

f clarity, the year 21 03:44PM 15 Q. Now, as a matter o
:

increase youIre talking about, you understood that
wouldn't go into effect until the year 2016 on the

8 policy in place here; correct?
9 Correct.

10 Q. And before then your premiums would not 03:441M
11 rise as a result of thia year 21 increaae that :
12 you're complaining about? )
13 MR. DILLON: Objection. f

Vague and ambiguous and unclear and
15 incomplete hypothetical. 03:44PM
16 BY MR. WALSH:

17 Do ycu understand?
18 understand.
19 would have to consider what to do with
20 this policy, whether or not I needed to increase the 03:441M

:'
21 funding. Whether that happened the next year or in

l
22 year 2l, knew that in the next several years I had C:

23 to prepare for that.
24 Q. But if you did nothing, true that the
25 premiums would not actually rise until year 21? O3:45PM

l
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A. That is correct.
Q. And in year 21 your mother will be 91; is

that Correct?
A. I believe so.

Now, you mentioned earlier that you don't 03:45PM
know the precise amount of increase in year 2l, but

you believe it will be very large
8 Yes.

do you recall that testimony?
10 A. Yes. 03:45PM

11 Q. Do you know how much your cost of
12 insurance on the policy will increase in 2018?
13 Not specifically.
14 Do you have any understanding of the order
15 of magnitude how much it will increase? 03:45PM

16 No.
17 And it's correct that you can't puL any
18 sort of dollar amount on what your increase will be
19 other than you believe it will be very large?
20 A. That is correct. 03:45PM
21 What's your understanding of how your
22 attorneys will be paid in this case?
23 I don't know.
24 Do you know whether your attorneys have

represented policyholders in previous cases against 03:46PM

Vcitext National Depositkm & Litigaticn Szrvices
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l Conseco? '
2 I believe he was involved in a case.

don't know the specifics of who he represented, ,
'
.7

4 those policyholders. :
5 Q. Have you reviewed any materials from this 03:462M
6 earlier case? :

A. Only what was present in the papers that
J

8 were given to me.
fQ. When you say the papers given to you, do

10 you mean to prepare for your deposition or some 03:47PM

11 other
:

12 No. Just the papers to look over before

13 my deposition.
14 Q. And when did you receive ehose papers? :
15 A. Last Week. 03:471M '.
16 Q. And you said you reviewed them for a :
17 night. Was that last night or some other night?
18 A. I think it was Monday night. 1

J19 Q. And you believe that there might have
20 been some materials from that prior ease in those 03:471M

21 papers? .
22 A. Yes.
23 Q. If you look at the Complaint towards the
24 end, starting on 847, B as in boy, 47, the pages are
25 numbered sequentially, there's a document there from 03:4VPM .

:

. - ; ; .' .. . . . . . . . . . . . . . , h . . u .. . . . . . . .. . . . . . .. . . . . . . . .
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what appears to be the Rosenbaum case.

Do you see that?
A. Yes.

4 Is that what youdre referring to? 'q
Y o3:47PMeS.

6 Q. Do you recall seeing any other materials t
from the prior case when you went through the

8 documents in preparation for this deposition?

I don't recall seeing any other ones.
10 Did ycu authorize the filing of this O3:48PM
11 Complaint? :

.712 A. Yes.
13 Q. What is your understanding of what a class

action complaint is?
15 A. My understanding is that there's a bunch 03:489M
16 of policyholders that are a1l in the same boat and k
17 that I'm representing them or I would like to
18 represent them. .
1: Q. Do you have any other understanding,
20 further understanding, any more details on that? 03:481M

21
22 Why did you decide to fâle a alass action
23 complaint rather than an individual complaint?
24 A. Because ï It's my understanding that
25 there are approximately 50,000 of these policies out 03:48PM

Verivxt National œposition & Litigation Services
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there, and that many people are in the same
situation that I'm in. And I think it's wrong for
them to do what they are trying to do. And
therefore I thought it was a good idea to represent
everybody. 03:489M 7

Q. And where did you get the 50,000 number l
f rom? 1

8 From my lawyer.
Do you know anyone else that owns a

10 Conseco life insurance policy? 03:49PM
7.

12 Q. Are you aware of anyone else who alleges :
13 that Conseco acted improperly by increasing the cost
14 of insurance rates on his or her policy?
15 don't know anyone personally. 03:49PM
16 Q. Other than conversations with your
17 lawyer --
18 A. Yes.
19 Q. have you learned from anybody else?
20 A. No. 03:49PM
21 you allege that Conseco made any false :

:22 or misleading statements about the premiums in

23 conjunction with the sale of the policy to you?
24 A. As I understand it, the way the
25 contract -- the original contract is written, the 03:49PM :

VerittxtNalional mposition & Litigation Services
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cost of insurance is only to go up if there is an '
increase in mortality experience, in other words, if .
there are more people dying. And I don't think that
that is the case. If anything, people are living
longer now. So it didn't really make sense. 03:49PM ;

Did you come to have that understanding
;from an individual reading of the policy on your own ,

8 behalf or d1d you get that understanding from
someone else?

10 From someone else. 03:50PM
11 And who is that?
12 A. My lawyer.
13 Q. D1d you get that understanding from
14 Mr. Russo or Ms. Horn?
15 A. No. 03:50PM

16 Q. So your understanding how the policy works
17 comes from your lawyers and not from your own
18 reading of the policy?
19 That is correct.
20 Q. Now with respect to the purchase of the 03:50PM
21 policy, did you have any interaction with any '
22 Conseco representatives?
23 A. No.
24 Do you know if Mr. Russo or Ms. Horn did?

')
25 A. I do not know. O3:50PM

VtritextNational Deposition & Litigation Services
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Q. So is it correct that you're not aware of

any statements made by Conseco in conjunction with
the purchase of this policy?

A . I am not aware o .
Q. Do you believe that Mr. Russo and Ms. Horn 03:50PM

made my misleading statements to you with respect to .
this policy when it was first purchased?

8 A. do not believe so.
:

'

Q. You mentioned earlier that you have j
7.10 considered terminating your policy -- Strike that. 03)51PM

11 You mentioned earlier you have
12 considered other life insurance products to replace
13 this policy but haven't made any decisions yet; is
14 that correct?
15 I've only considered it in a general way, 03:5lPM '
16 nothing specific.

!
17 Q. When you say considered it in a general
18 way, what do you mean?
19 mean should I put more money into
20 this policy, will this increase not happen, will 03:51PM
21 able to find a life insurance policy to cover
22 my mother at this age? General questions like
23 that.
24 Have you gone any further in considering
25 whether to get a replacement policy other than 03:521M

. . . . . , .. . .. . - , - .. .. - . .. . . - . -.'. . . ... . . .. -. . . - . . . . .. . . . . . . .- .. . . . o .
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thinking it tbrough in your head?

2 Not at this time.
Q. Have you asked Mr. Russo or Ms. Horn to i

4 look into a replacement policy?
5 No. 03:52PM

6 Q. And I take it neither you or your mother,
to you knowledge, has applied for new life
insurance?

9 A. No. .
10 Q. So you don't know today whether or not 03:S2PM
11 she'd be eligible for an additional life insurance ;
12 or new life insurance?
13 A. That is correct.
14 There's something on the in relation to 1

15 this poliey called an accumulation account. 03:521M
16 Are you familiar with that term?
17 A. I think I've heard it before.
18 you could look at Exhibit if you '
19 could.
20 Do you see the right-hand column, 03:5QPM

21 ''Accumulated Valueu?
22 Yes.
23 Q. Have you heard of that value called an
24 accumulation account before?
25 Yes. 03:52PM

. . . . Z Q . 7è
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And is it correct that the payments you
make on an nnnual basis get credited toward this

account?
Yes.

5 Q. And if you increase your payments, the 03:531M .
account will increase over time more than if you :

7 didn't inerease the payments; is that right?

8 Yes.
9 Q. Is it your understanding that if you keep
10 funding this policy at the current rate, there will 93:531M
11 be insurance at least through 2015? '
12 A. Yes.
13 Q. Do you believe the value of your life
14 insurance policy has diminished as a result of
15 the what you believe to be the cost of insurance 03:531M

16 increase in 20167
17 A. Yes.
18 Q. In what way has it diminished?
19 A. Because at year 21, if the increases are
20 prohibitively expensive the policy will lapse and 03:83PM

21 will not 5e worth as much. '
22 Do you believe that the value of the life
23 insurance policy diminishes today or are you
24 speaking of future diminished --
25 MR. DILLON: IIm going to object as vague 03:531M :

:

'
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l and ambiguous and incomplete. '

1,11 allow her to answer subject to my
:

objection.
BY MR. WALSH:

Q. I haven't fïnished my question. 03:54PM
6 future diminished value. So let me :

repeat the whole question again subject to
Dlllon's objection.

Do you believe the value of your life :
10 insurance policy has diminished today or that 03:541M
11 just suffers from possible future diminished value
12 should it still be in effect in 20162
13 A. I think it's diminished today because I L
14 need to consider now what I'm going to do. If this .
15 change in effect happens, my mother is 84-year-o1d 03:541M
16 now, I'm not even sure she can qualify for any other
17 policies. So if it's not effective until age 10O
18 changes a lot of different things
19 Q. Now if your mother in the unfortunate
20 circumstance she would pass before 2016, O3:54PM
21 correct that the value of the poliey would not .

22 diminish in value at all?
23 MR. DILLON: Objection.
24 Vague and ambiguous. And incomplete
25 hypothetical. 03:541M
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-- F.3d --, 2009 WL 2526622 (C.A.9 (Cal.)), 09 Cal. Daily 0p. Serv, 10,7 16
(Cite as: 2009 WL 2526622 IcA.9 (CaI.)))

United States Court of Appeals,
Ninlh Circuit.

Alejandro RODRIGUEZ. Pctitioner-Appellant,
V.

James I'IAYES, Immigration and Customs Enforct-
ment Los Angvles Distlicl Field Officer Director;
Gcorge Molinar, Chief of Detention and Removal
Operation as San Pedro Detenlion Facility; Janet1--00- Secretary, Department of HomelandNapolitanô,
Security) Eric H. Holder Jr., Attomey General: Paul
Walters; Lee Baca, Sheriffof Los Angeles County;
Sammy Jones, Chief of the Custody OperalionsDivislon of !11e Les Angeles County Sheriff's
Deparlment, Respondenls-Appellees.

No- 08-56156.

Reversed and remanded.
West Headnotes

I1l Federal cou rts 170B &22%
I 70B Federal Courts
Court of Appeals reviews a district court's decision to
deny class certification for abuse of discretion; hcw-
ever, district court's dccisioll as to class cm-tification is
not afforded îhe tr-aditional deference when the deci-
sion is not supported by sufficien! findings. Fcd-Rulcq
Civ-proczule 23. 28-U.S.C.A-
I2j Federal Courts 170B Cizz?tl
170B. Federal CourtsWhere the district coull

Background: Petitioner sougbt writ of habeas corpus,
o)1 bellalf of himself and class of aliens detained
during immigration proceedings for more than six
months withoul bond hearing, seekillg iqiunctive anddeclaratory reliet- p3'oviding individualized bond
hearings with burden on governmenl. cellification of I3l Habeas Corpus l97 0
class, alld appointmenl of class counsel- The Unile.d
Stales District Coul-t for the CentT'al District of' Califbl-nia Terry J. Hatter J. denied pctition . Habeas petitioner's proposed class of aliens detained: 3 'J

'

Petitioner appealed. for more than six monlhs pursuant to t'general
Holdings: The Court of Appeals, .Q.S-F. Ietç-l-gr, Senior immigration stalulesy'' without bond hearîng, wasCircuit Judge, held that: adequaloly defined for certification. sinçe petition and
(J.) proposed class was adequately defined for certi- rtquost for dass ceel-tification together nan'owcdfication; general retkrçncq to specific provisions of lm-
(2J petitioner's claim was not moot despile llis release; migration and Natjonality Act (INA) geverning(3J olass claims were ripe for adjudication; delention of alicns at different stages of admission and
(4J çlass certiticatitn) was not barred by lllegal IIn- removal process. .C-.U.S.C.A. . j*$ l l 82(dX5)(A).Injgration Reform and Immigratpt Responsibility Açt 122..1(k), 1.23...Q, 12;..1 (a).
(1 l Rl RA);(5J class satisfied commcnality rcquîrement for certi- j41 Aliens, lmmigration, and Cstizenship 24 0ficat ion;
(.6) clau satissed typicality rcquirement for cerliGca- .24 Alielps, llnln ëgI atiollx alld Citizensllip(ion- and' Once relnoval of art aliell is l1o Iollger 3'easollablyL-lj class satisfiell primarily injunctive or declaratory' fbl.eseeables continued detention is 11o longer au-relief requiremenls for class certification. ized by Imlljipution and Natiollalily Act (INA) pro-r

vision autholizing discretionmy detentiol) of aliçns

made no indings whatsoever
in suppol't of i1s denial of cfass ccrtificatiolx but 1he
rccord is sufficiently developed, Court of Appeals
may itself evaluate whether the proposed class should
be certified. Fed.Rules Civ.proc.Rule 23. 28 U.S.C.A.

Argued and Submitred May 5, 2009.
Filed Aug. 20, 2069.

f) 2009 Thomson Reuters. No Claim lo Orig. lJS Gov. Works. -2-
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afler removal peliod. 8 U.S.C.A. 1 l211(a)(6).
I51 Alienss Imnligrationp and Citizenship 24 0

24 Aliens, lmmigration, and Chizenship
For six months following the beginning of the admis-
sion or rcrrlpval pcriod, dïscretionary detention of
alicn is presumptively authorized. under Immigration
and Nationality Acl (lNA)) however, after that period,once thc alicn providc.s good reason to believ'e lhat
thcrc is no signitkam likelihood of admission or
removal in the rosonably forcseeable futures !he
governmen! musl respond wilh evidence Sufficienl to
rcbut that showing in order to continue to dctain the
alien. ...IXS.C.A.. Si L225(b), l 226(a), .1211 (aJ(6)..
I6l Aliens, lmmigration, and Citizenship 24 0
14 Alienss Immigration, and Cilizenship
Evel) when discretionary detention of an alien is au-
thorized, undcr the lmmigration and Nationalily Act
(INA), due proGess requires adequate procedural
protections to ensurc that the govcrnmcm's assm-tcd
Justification for physical confinement outweighs thtindividual's constitutionally protecled intercst in
avoiding physical restraim. :z.îuCaA.....C-g,p>.!c.Am.ç,n.#r..5....;
.% U . S.C.A. $ $ 1 23 J..9.), 17-l6(g), .1,-271.(A)(6).
171 Aliens! Immigration, and Citizenship 24 0
24 Aliens: Inlmigration, and Citizeltship
Iltlmigration and Nationality Act (lNA) provision.governing discretional-y detention of alien pending
decision on removals authorizzs the Attorney General
to release tlle alien from detention on bond, following
a bond hearing, tlnless government establishes that
alicn is a flight risk or will be a danger to the com-
munity. 8 U.S.C.A. ô l 226(a).
I8l Aliells, Imllligratioll, altd Citizeylship 24 0
24 Aliens, lmmigration, and Citjzcnship
Altllough Immigration and Nationality Açt (INA)provîsion governing mandaîory detention of criminal
aliens for expedited I'emoval does not raise any due
process concerns, the provision authorizes mandatory
detenlion only for !he limilcd pcriod of thc alicll's
rcmoval proceedings, gcnerally lasting roughly a

month and a halfk and about five mtmths in the cases in
wbich the alien choosas to appcal his removal ordcr to
tlle Board of Immigration Appeals (BIA). .U. .S.C.A.
çon. s.1aA.lqç-(l.4=J.- LU. .S.C.A. $ 1226(c).
19l Aliens, Immigration, alld Citizenship 24 (777%

14. Aliens, Ilnmigration, and Cilizensâijln order to avoid the serious conslittmonal questions
raised by an indcfinitc mandatûry detention of an
alitn, the dctcntion of an alien beyond an cxpedited
period ceases to be mandatory and instead becomes
discretionary, under Immigration and Nationality Act
(lNA). 8 U.S.C.A. 54 12266aJ, 1226(c).
I !9l Aliens, Immigration, and Citizenship 24 t)
24. Aliens, immigration, and Citizenship
Regardless of whether removal of the detained alfen is
foreseeable, under lmmigration and Nationality Act
(INA) provision goveming mandator.y detention ofalien wbo has bcen found inadmissible or removables
bccausc thc provision auiorizes detention for only the
g0-day removal period. the provision does not create
any danger of indefinite detention implicating con-
stîtutional concems. #-.U.S.C.A. 1 1231 (a)f2J.
l l 1 I Aliens, lmmigration. and Citizenâhip 24 677:10

14 Aliens. Ilnmigration, and Citizenship
Alfen calmct asser! a viable constitutional claim wlden
his illdefinile detention is due to his failure to coope-
rate with the government's efforts to remove him,
under lmmigration and Nationality Act (INA)
provision extending removal period and allowjng
mandatory delcntion of alien who has been fotlnd
inadmissible or rcmovable lo extead beyond 90 days if
alien conspires or acts to p'evcnt his own rcmoval. j,
U.S..V-,A, C 1 :.).A i.(#)t)Xç.).
1121 Habeas Corpus I97 C=20
l 97 Habeas Corpte
While crdinarily disfavol'ed, class actions may be
brought pursuant to habeas corpus. FedmRule.s
Civ.laroc.Rule 23. 28 U.S..QA.
I 13I Habeas Cprpus 197 6=0
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l 97 Habeas CorpusAlthough habeas petitioner had been released from
detention, rthioner's claims for injunctive and dec-laralory relief were nol mooq bu: ralher still presentcd
live cûntrovcrsy on grounds thal he retained personal
stakc in determination of clalms on behalf cf himself
and clus of aliens derained during immigration pro-
ceedings for more +an six months without bond
hearing. since petitioner's release was subject to re-strictions and subjecî to discretionary rcvocationwithout llraring before neutral dccision-lnakcr and
without burden of justifkation ell govclmmcnt.U.S.C.A. Const. Art. 3. 4 2. cl. 1', 8 C.F.R. 5 24l -4.

l 1 41 Federal Courts 1708

J-''g..o Fcdtral CoutlsTh: failure of a party in its openfng brief to challenge
an ilternate p'ound for a district court's ruling given
by the district court waives that challcnge.
I 15I Habcas Corpus 197 *7:770
1 97 Habcas Corpus
Habeas petitioner did no! waive in his opening brlef on
appeal any challenge to any ground for dcnial of cer-
tification of progosed class of detained aliens that wasnot relied upon m the dislrict coud's order. j'.qkt...l.l.!?lq.
Civ.proc.Rule 23. 2: U.S..X,.8..
I 161 Federal Courts I 70B * 0
170B P'ederal Cout-ts
A claim js llot 'slipt'' for adjudicalion if it rests nponcontingent fulure event,s that may not occur as antic-
ipated, or indeed may lkot occur a! all.

1171 Habeas Corpus 197 i'h
J-97 Habeas CorpusHabeas petitioner's request fol' certification of claints
on behalf of hilnself and class of aliens detafned dul'-
ing immigl-ation proccedings for more than six months
without ixmd hearing was not barred by ripeness re-
quirement, on asseded grounds that government had
not yd refused to comply with intervening 1aw re-
quiring bond hearing and that proposed class also

referred to future class members, since govcrnmcnt's
compliance with intervening law by holdîng bond
hearings would merely redtlcc sizc of class, but would
not render claims of rcmaining class lnembers unripe,
and future persons' claims would llecessarily be ripe
when they bccame mcmbcrs of class, -8 U.S. ..C.A. i
1 226(a).
1 l*1 Habeas Corpus 197 4722h8

1 97 Habeas CorrmsHabeas petitioner's request for cenification of claims
for injunctive and declatalory relief on behalf ofhimself and class of aliens delained during immigra-
lion proceedings for more than six months without
bond hearing was not barred by Illegal Immigration
Reform and lmmigmnt Responsibility Act (1IR1RA)sprohiblting federal courts from granting classwide
injunctive relief against operation of alien detention
provisicns, tmder lmmigration and Nationality Act
(lN A), since IIRIRA did not bar declaratory relîef-and
did not bar relief seeking to enjoin violation of> rather
lhan operation ofy detention stamtes. .3 U.S.C.A. $1
1 22 l - 1 23 l , 125;iQ(1)-
l 19I Aliens, Immigration. and Citizenship 24 0

24. Alicns, Immigration, and Cîtizlmslliplllegal Immigralion Reform and Immigranl Respon-
ssbijily Act (11R1RA) prohibits federal coul-ts ô-om
granting classwide injundive relief against the opera-tion of alien detention provisions, under lmmigration
and Naîionalily Ac1 (INA): bu( specifies that this ban
does not extend to individual cases. B .U.S.Q&A... 11
122 1 - 1 231,, 1.752(f)6 l J.
120) Aliens, lmmkration, and Citizenship 24 * 0
24 Aliens, Immigration, and Cilizcnship
lllegal Immkralion Reform and Ilnmigrant Respon-
sibilhy Ac1 (IIRJRA) prohfbits only injunctfon of 1heGoperation oP' thc dctcntion provisions, under lmmi-
gration and Nationalily Acî (lNA), not ûn injllnctionof a violalion of the provisions. 8 U.S.C.A. $6
1 27-b-Q:l, 1 252(t) ( lJ.
I21 l Fedel-al Civil Proeedure I70A 0

o 2609 nomson Reuters. No Claim to Orfg. US Gov. Works.
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JIOA Fedcral Civil Procedure
For class aotion ccrtification, the commonality rc-
quircmcnî is consîrued permissivcly. jlcd.Ell!.ç..i
Civ.proc.jlplc 23(aJQ). 28 U-S.C.A.
1221 Federal Civil Prccedurv 170A 0

l 70A Fcderal Civil ProccdureTo satisfy the commonality requirement for class
ccrtifications il is not neccssal-y that a1l questions of
fact and law be common lo class members, but rather,
the existence of shared legal issues wilh divergent
factual predicates is sufficient, as is a commoll core of
salienl facts coupled wilh disparate legal remedies
within tlle class. Fed.Rulerciv-proc-Rule 23(a)f2). 28
U.S.C.A.
1231 Federal Civil Procedure 170A 67=0

1 7QA Federa, Civil ProcedurcI2or çlass action cel-tification. %'comlnon'? within
meaning of commonality requirement does not mean
complete congruence. Fed.lkgl,çq- ., .çiy!.P...1.-Qç,-R,,.,.q.l.ç
2.. .344.1(2), 28 U.S.C.A.
1241 Habeas Corpus 197 CX=* 0
1 97 Habeas Col-pus
Habeas pctitioner's ciaims fbr injunctivc and declara-tory relief on behalf of himself and class of aliens
detained during immigration proceedings for more
than six months witllout bond hearing sllared suffi-
ciently common questions of law regarding constitu-
tionality of prolonged detainment, as necessary to
satisf'y commonality requiremeltt fol' class certifica-
lion, even though class members wçre desained fol-
diffcrcnt rcasolls and under authority of different ste-
tuses, since constitulional issuc was at hcart of cach
class mcmbcr's claim for rclicf- .F.ç.tt.R!?l(>
Civ-pl'oc.Rule 23(aX2)a 28 U.LC.A.
1251 Federal Civil Pl'ocedure 170A 0
1 70A: Federal Civil Procedure
The typicality requirement for class certification looks
to whether the claims of the class represenlatives are
typlcal of those of the class. and is satisfied when each
class member's claim arises from îhc samc coursc of

cvcnts, and cach class member makes similar legal
argumcn? to prove the defendant's Iiability. Fed.Rulel
fz-i-v-proc-Rule 23(a)(3). 28 U.S-C.A.
1261 Federal Civil Proeedurc l70A CzzDû

I7OA Fcderal Civil Procedure
Likc thc commonalily requirement the tyjicalityrcquirement for class cerlificalion is permfsmve and
reqtlircs only that the class representative's claims are
reasonably co-extensive with those of absen! class
membcrs; but the claims need not be subslantially
identical. r..ç. d-Rules Civ-proc-Rule 23(a)(2). (3)a 2. 8D.S.C.A ,
1271 Habeas Corpus 197 * 0

JX7 Habee: COI-IAUS
Habeas petitionelw's claims for lnjunctive and declara-tol'y relief were reasonably co-extensive with claims
of class of alicns detained during immigration pro-
ceedings far lnort than six months withotlt bond
hearing, as neccssary to satisfy typicality requirement
for class oellificalions cven tbough petitioner alld class
members were detained for differenl reasons under!
autbority of differenl statutes, and were at dlffel'ent
poims in removal process, since all class members
raised similar constitutiollally-based al'guments and
were Jtllege..d vicliyus of same p'actice t).f- prolonged
detention. F-çd-Rulcs Civ-P)'oc.Fu1t....2.:3.-(,%)(3). . 28
MT.VzA..
12:1 Fcdcral Civil Procedure l7BA tj

170A Federal Civil ProccdtlrcDcfcnscs tmiquc to a class represenlative cotlnsel
against clams certifkation only where they threaten to
bccome the focus of the litigation. Fe4,Rllles
.Ci. v.P!.'œ.RuIc 2.1(a)(3). 28 U.S.C.A.
1291 Federal Civil Procedure 170A 0

J-7.QA Federal Civil Procedurc
l'hether the class representatives satisfy the adeqaacy
requiremen! for cel-tification of the class depends on
îhe qualiticalions of counsel for the representatives, an
absence of antagonism, a sharing of înteresls betq.eell
rcprcscnîatives and absenteesa and 1he unlikelihood

Ch 2009 Thomson Reuters. No Claim to Orig. US Gov, Works.
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thal thc suit is collnsive. Fed-Rules Civ-.procaR-tj.x
23(a1(4)v 28 U.S.C.A.
1301 Fcdcral Civil Procedure 170A 0 0
l 70A Fedeml Civil Procedure
Class ccl-tification undcr rulc requiring that the pri-
mary rclicf sougllt is declal-atory or injunctive docs notrequire examination of thc viability or bases of class
membcrs' claims for dcclaralory and injunctive rclictbut examination of whether class members seek uni-
form relief from a practice applicable to all of them.
F. cd.Rules Civ-proc.altule D.(#V2/. 28 U.S.C.A.
I31 1 Federal Civil Procedlzre 17()A 0 0
170A Federal Civil Procedure
lt is sufficient to meet the requirements of class certi-
fication rule. requiring thal the primary relief sought is
declaratol'y oI' iljunctive, tllal class mtmbers com-plain of a pattel-n ar praçtice that is gencrally appli-
çable to the class as a wholc; the fact that some class
menlbers may have suffercd no injul'y or different
injul'ies froln the cllallenged practice does not prevenlthe class from meeting tltesc cellification require-
menls. Fed.llg.k3-.criv.br.clule 23419(2J..7.8 IJ.=.%f=A.
1321 Federal Civil Procedure 176A o 0

J.R.CA F''ederal Civil ProcedureUnlike class actions brought under tlte otlxer prongs of
class certification rule, questions of manageability and
judicial economy are irrelevant to class actions in
which primary relief soaghl is declaratory or injunc-
tive, Fe4=Fulçî.Qi&'.?z0c.%lrD(b). 23 U.S.C.A.
1331 Habcas Corpus 197 ()

1 97. Habeas CorpusPy'oposcd Tnelnbers of class of alitn detainees al1
sought injunctive and declaralol'y relief from gov-elmlnent's singlc praclice of prelonging aliens' deten-
lion dul.illg imrnigration pl'occedings fbr lnore lllan six
montlls without bond hearing, as required to satisfy
class certiicalion requirement that primary relief
soughl was dcclaratory or injunctlve in form of indi-
vidtlalized bond hearing with burden placed on gov-
ernmcnty cvcn lhough somc class membel''s may havc

suffered rlo injtlry or diffcrcnt injuries f'rcm proltmgcddetention alld were dctaincd fbr diffcrcnt rcasons and
under aulhority of differcnt statulcs thal would mcrcly
control typc of- proccss that class members would
rcccive. iklkFtllcs Cfvz-l-lmc.Rule 23(b)(2)q 2$
U . S.C .A .
P..qlg.r J. .Ql iasktrg and Ahitgn 4-. Anllanantham (ar-gucd), Amcrioan Civil Liberties Union Follndation of
Southel-n Callfonlia, Los Angeles, CA; Jlldy Rabi-
nowitz and ç-tçillia D. Wanp., American Civil l aiber-
ties Foundation lmmigrants' Righls Prnject, NewYork, NY, and San Fmnciscoa CA; Javashri Srikan-
l-i.ê, Stanford Law School lmmigrants' Rights Clinic,Stanford, CA) a:d Steven A. Ellis, Jvilliam Tra-n, andrBrian K.. Washinzlon, Sldley Austi)! IaIwP, l-eos An-
geles, CA, fbr llle petitioner-appellant.

Greaorv-G. Kulsas, A. ssistant Attôrney Gelkeral, CivilDivision; Davj-d J. . Kli!x, Director, Distfict Coul-t
Section; Gjoll Jtmcaj (arguedlv Sellior LitigationCotlnse3; and Nancy N. Safavi, Trial Allorlleys Oflice
of lmlnigration Litigation, United States Depal-tment
of zustice, Washington, DC, for the respon-
dents-appellees.
Appeal from the United States District Court for the
Central Districl of California, Tel'ry J. Hatter, District
Judge, Presiding, D.C. No.
2:07-CV-03'239-TJH-RNB.

Befort BETTY B. IRVTCHLI!, B-AYMOND C.
JHSHV and RONALQ-Y., GOULR, Circuit Judges.

OPINION

KTXE. TCJJR, Senior Circuh pudge:
*1 Pelitioner Alejandro Rodriguez Cpetitioner'')secks a writ of habeas corpus en behalf of himsclf' and
a class of alitns detained in the Central District of
Caljfonlia for more than six nlonlhs withtml a btmd
hearing while engaged in immigration procecdings.
Petitioner reque'sts injunctivc and dcclaratol'y reliefproviding individual bond hearings ro al1 members of
tlltl class. Petitioner appeals lhe disfrid coulc Cleninl
whhout explanation of Petitioner's reqtlest to certify
the proposed class. Respondenls: seeking lo fill the
gap left by 1he dislrict collrt's concltlsory order, assert

t()) 2009 Thonlson Reuters. No Claim lo Orig. US Gov. Wol-ks.
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that thc district court's dcnial was justffied on any ofthe follcwing grounds: 1) thc prôposed class is tlnde-
Gncd; 2) thc claim of Pditioncr is moot; 3) the claims
of lbe proposed class are unripe; 4) class relief is
barred by 8 U.S.C. $ 1252(9,. 5) the colll't lacks jtlris-diction over the claims of the proposed class in light of
the hclding in Rumsfeld M Padlîla; and 6) the pro-posed class does nnt med the requirements of Eedera)
Rtlle of Civil Procedure 23. We havejurisdiction overthis interlocntory appeal pursuant to 28 IJ.S-C. i' 129:.
We clmclude thal none of- lhe gronnds offbred by
Respondents justify denial of class cerlification andthal the class meets the requirements of Eg-k- 23., ac-
cordillgly, we reverse.

1. Bnckground
Petilitmer is a citizen of Mexico wllo came to tlle
United States al the agc of 0lle il1 1 979, He becalne a
Iawfbl permanent resident tight years later. Petitioner
was arrested in April 2(04, charged with being re-
movable based on past drug and lheh convictiolls, and
detained thereaher by the Departmem of I'Iomeland
Security. Petitioner contoted his removability beforean immlgration judge ClJ'') who detennined be wassubject to mandatory rtmoval based on çither of hispast offenses. The Board of Immigration Appcals
CBIA'') reversed the IJ's finding that Pelitioncr wasl'emovable on the basis of his drug of-fense: but uphcld
the lJ's snding that his theft conviclion was an ag-
gravated felony requiring removal. Pcthioner alypealed the BIA's finding that his theft offense constl-
tuted an aggravaled felony and we stayed his removal
pending our decision. The appeal has been held in
abeyance yending determination of a separate appealto tbe Unlted States Supreme Court. During his de-
tention Peutioner received three custody reviews ffoln
lmmigration and Customs Enforcement lhat dclcr-
mined to conlinue Ms dctenlion, the latcst occurring in
Septembcr 2006. In conjunction with tbese reviews,
lktitioner rcceived no Iwaring or noticc cxplaininjICE'S dccision beyond mention l11a! his Ninth Cîrcull
appcal was pcndïng-pN'

On May 1 6, 2007, Pctitioncr filcd 1hc cun'cnt Pclition
for Writ of Habcas Corpus against thc sccrclaries of
thc Dcpartments of Horneland Securi!y and Justice,
the field oflice director in lhe Central Dislrict of Ca1-
ifornia for lmmigration and Customs Enforcement

('ICB''), and the head ofticials of various alien deten-tion Gqcilities in the district CRespondentsnl- Peti-tioner seeks relief on behalf of himself and a class of
aliens in the Centml District of Califbrnia çtwho 1) are
or will be detained for longer than six months pursuant
lo one of Ihe general immigration detention statutes
ending completion of removal proceedings, includ-?lng judicial review, and 2) have not been afforded ahearing to determine whether their prolonged delen-
tion is justified-'' (Pet- for Writ of Habeas Corpns !
39.) Petitioner asserts that 1he detention of the meln.
bers of llle proposed class is not atlthorized by statute,and, in 1he alternative, that if their detention ls autho-
rized it vlolates the Fifth Amendment's guarantee of'
due process. Petitioner's requtsted relief includes thc
certîfication of the proposed classz agpointment of
Petitioner's counstl as class counsel. and injunctiveand declaratory relief providing al1 members of the.
class Ktçonstitutionally-adequate individual hearings
before an immigration judge ..., at which Respondentswill lxar the burden to provt by clear and convincing
evidence that Petitiener and each class member is a
sufficienl danêer or risk of flight to justify his deten-
tion in lijhl of how long he has been detained alreadyand the Ilkelihood of his case being finally rtsolved in
favor cf the government in tbe reasonably fareseeable
fuLure.'' (Pet- for Writ of Habeas Corpus (2 1 .)
*2 On Jnne 25. 2007 Pelitioller filed a Molion for
Class Certificatior, which was opposcd by Rcspon-
dents on tht same groullds now raised in this appcal.
ICE released Pditioner from detention under an order
of supervision approxilnately a month later pursuant
to 8 C.F.R. 9 2- 4 I .4. Respondents sttbsetlllently filed a
motion to dislniss Pethioner-s aclion on mootness
grounds in ligltl of llis release.

Thc district coul't dcnicd Petitioner's Molion for Class
Certification and the Respondenls' Motion to Djsmiss
on March 1 9, 2002 in a lwo-sentence order. Petitioner
filed !he ctllmenl appeal of the (lenial of class cellifi-
cation on July 1 7, 2002.
I1. Standard of Review

I-J-EZJ We review a distrïct court's decision lo denycla% certiticatioll fol' abuse of discretion. Zinso' v.
A ccuflx Research .r?'l.FJ.. -7...j3 F.3tI l 1 8Q. . 1. l plt-.(,#.!chL-
Cir.20O IA amende4 I'?J F.3d 1 26b (9tlà-(J-t(,.7#.Q!).

(D 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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However, a district courss decision as to class cel-ti-
tication is not afforded the çt çtraditional deference' $:
when it is not Itsupported by sufficîent snd-
ings-'' klolski v. Gleich. 3l8 F.3d 937- 946 (9tà
Cir.2003J (quoting luocal Jfg/l?f Execuêive Bd OJ-F.J.ICIinarb/Bartende. rrw-s-? Fund >. Las P'efl'tz.ç Sandç. W/cr.
244 F'àd l 152. 1 16 l (9th Cir.200l )). Here, where the
district court made no findings whatsoever in support
of its denial of class certificationy but the record before
us is sumciently developeds <'we may evaluatt for
ourselves'' whethcr the class should be certified. Lg..LJzrcctz: Sanih. 244 F-3d at 1 1 6 l .E!11 Respondonts cen-
tend that we should aflbrd the ftlll dtference normally
accoy'ded the dislrict court's order on the basis that its
findings and reasoning can be dcrived implicitly from
Respondents' opposition to class cel-tification filed
below. Respondents, llowever, offered multfple rea-
sons for denying class cetlification. We would be
engaging in mere guesswork were we to assume the
district coull relied on any yarticular reason or rea-
sons. We, therefore, follow L as Yegas Sands in rv-
viewing the dislrict court's delennination.

1)1. Deinition of Proposed Class
l31 Pclitioncr seeks to certify a class of delainees who
arc hcld punuant to what Petitioner labels the Gçgeneral
immigratiûn stalutes-'' Respondents assel't lhat Pcti-
tioner's use of thc phcdsc ugcncral lmmigration sta-
tutes'' creates an tlndefincd class. Whilc no1 a modcl of
clarhyz Peîitioncr's habcas corpns pcthion and rcquest
for class cellfflcation togcthcr ïndicate that ugeneral
immigration stûtutes'' mfers nan.owly to 8 U-S.C. û
1226, 8 U.S.C. 6-1225(1), and 8 U.S.C. i 1231 (a)..W'hethcr 2 U.S.C. 1 1 182(d)f5)(A) is also included in
the definition is ambiguous, as it is only referenced in
Petitioner's subsequent filings. This is of no practical
impollance, however, as Section l l 82(d)(5)(A)
merely provides fbr discretionary parole of cletainees,
whfch, uplm revocalionh retums the detainees to the
lbrm of lepal detention they were in prior to parole. ;
l J . S.C. b 1- 1 &2(d)(5)', see Clark v. Martincz. 543 U . %:
37 l . .385-86. ..l.CJ..J.j.lt. 7 1 6. 1 60 I..Ed-2d 734 (2005)(discussing efrect of 5qç!j-pp-..I..!-1.7z(.kI.)(5. .) on detention
Malus). Hence, we conclude Petilioner's proposedclass is adequalely delined for certificalion.

IV. lmmiêraiion Detention Statutes

*3 The three immigration detention statules impli-
cated by the proposed class govenl detention of aliens
al different stages of the admfssion and removal
Process. 3-.l1,.S.ûl=9.J2.7J.f#) prtwides for discretionarydetenticn of aliens pending a determination of admis-
sibility.îM LU.S.C. 4 1226 provides fbr both discre-
tionary detcntion generdlly and mandatory detention
for certain narrow categories of aliens pznding a de-termination of- theîr removability,?'fe 8 U.S.C. ;
12311.1 provides for mandatory detention of aliens
ordered relnoved during the 90 day removal period
and discretionarz detention after the end of the re-moval period.o-'- Pelitioner's requcst for rclief raises
the question of whether prolonge'd detention without a
bond hearing is authorized under any of these statutes
and, in the altelmative, even if i! is authorizett whether
such detention is çonstitutional. These are not new
queslions for this court. In a series of decisions, the
Supreme Cou:4 and tkis court have grappled in
pfece-meal fashïon with whether tlte various ïmmi-
gration detemion statutcs may authorize indefinite or
prolonged detention of detainees and, if so, may do so
without providing a bond hearing. Each decision bas
undertaken interpretation of !he immigration detention
statqtes against the backdrop of the serious constitu-
tional isslles rdised by indesnite or prolonged deten-
tion. We rcview these decisions to provide the ne-
cessary contexl lo aid in deîermining the appro-
prlateness of- class relicf'.
A. Dàçc?-c/l-tl?:fzry Defention

g41îj1 In Zadvvdas v, Davis.. 533 .D.S. 678. 1 2 I.-S.Ct.
2..49 1 . 1 59 L.Ed.2d 6j3 (2001 ), 1hc Suprcme Courtfirst took up the qucstion of whether an immigration
discretionary dctention statutc attthorized indefinite cr
prolonged delention. The alien there was detaincd
pursuant to Seqéon -1-23l(a)L6.), aulhorizing discrc-tional'y dctention of aliens after !he removal period.
The Coun held lhat a Rla) stattlte permitling indcsnitedetention of an alien wonld mise 11 seriotls constilll-
tional problem.'' ld at 690. The Courl found Sec:ion
123 I.(a)(6) ambigllotls as to whetber it puthorizedindefinite detention anll, thereforey ttinterpreting the
statute to avoid a serjotys collstitll:ional threal, ... con-
cludeld) that, once removal is no longer reasonablyfbreseeable, continued detention is no longer autho-
rized by statute-'' Jd. at 699. The Court determined that
tbr six months following the beginning of the removal

(t) 2609 'rholnson Iteuters. No Clainl to Ol'ig. U S Gov. Works.
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period an alîen's detention was presumptivciy autho-
rized. ld at 70 1 . I Iowever, after that period, S'onçe tlzc
alien provides good reason to believe that there is no
signiflcant Iikclihood of- rcmoval in thc rcasonably
forcsccablc futurc, thc Govcrrllncnl must rcspond with
cvidcncc sumcicnt to rcbut thal showing'' in order to
continuc to dctain thc alicn. Id Though Zadvydas
dealt only with alicns dctained pursttant lo Scc-li.p..q1231(a)(6) who wcre l'emovable under Section
1 227@)(1)(C), 1227(a)(2) or 1227(a)(4), 1he Supreme
Court subseqtlently extended its holding to the other
two categories cf aliens governed by tlle sralute: aliens
inadmissible tlnder Seclion-l-l 82 and aliens deter-mined by (he Secretary of Homeland Securily to be a
risk tc the ccmmunily or a tlighl risk. See C/fzrk 543
U.S- at 378-. see Jg(? Xl' lz. iNs. 298 F.3d 832% 834 (9(h
j7r.2002). We have further extended the Zadvydas
framework to discretinnary detention pursuant to
Section 1225(13 and 1226('a), finding that indetinite
detention under lhese statutes poses the same consti-
tutional concerns present in Zadvydas. zvdc Prie-
.tfl-Rf>?pel-r) v. Clark. 534 F.3d l 053. 1 062-63 (9thCir.2008J; Nadaraiah v. Gonzales. 443 F.3d 1 069.
l 078-20 (9tb Cir.2006).

*4 (-6117-1 Llaving applied the Zadydas framework todetm-mine when prolonged discretlonary detention is
atlthorized, wt have also begnn to determine what sort
of bond hearings if any, is nteded tojustiry prolonged
disçretionary detention for individual petitioners. As
we stated in Pl-ieto-Romero, even when detelltion is
autherized by statutes çbdue process requires tadeqttate
procedural plmtections' to ensure lbat the governmenl's
asselled justitication for physical conGnement fout-weiglls the individual's canstitutionally protected
interest in aveiding physical restraint.' tt 534 F.3d al
lolllquoting Zaclvvdas. 533 U.S. at 690-91 ). ln Ca-
.S'a.!z-(a.Y.5'/,'ï#on v. Dep't of Homeland 'S'et'.. 535 F.3d942. 949-52 (9th Cir.2008), we determined that Sec-
lkp 1 2261) authorized dctention of 1he pditioner atissue and proceeded to discuss wha! bond htarillg. if
any, 11e was entitled to. We concluded tllat .S...eq!ipI)! (126(:) providcd atllhority ror tlle Attorncy General to
relcase an alien detailled under the section on bond
following a bond hearing. ld be3ecause tbc prolonged
detention of- al1 aliell withotlt a11 indivitltlalized de-
terminalion of llis dangerottsness or flighl risk wcufd
be tconstitutionally doubtfuly' tt we furlher concluded
'utllal $. 1226(a) musî be constrtled as reqtliring the

ALtorney Gencral to provide the alien with such a
hcarinp'' Id. (cmpllasis omitted). Hence, we beld thatan alicn dctaincd tlndcr Section 12264a) C'is entitled to
release on hmd unless the government eslablishes that
l1e is a flighî k'isk or will be a danger to tbe commu-
nity.'' 1d. at gsltinter11al quotatiop marks omittedl; .çccalso Flores-Torres v. jvukasev. 542 F.3d 708. .709 n. -.-2
(9!h Cir.2008); Prie:o-Rolnero. 534 F-3d al 1 065-66
(Gnding three bolld hearings for Sectio. n 1226(a) de-minee satisried due processl; Tlianî v. Willis. 430 F.3d
124 l a 1242 (9th Cir.2005.) (Gnding alien detained fornearly thrae ycars could no1 be mandatorily detained
under Action -1-7-26(ç.) and ordering bond hearing,impliedly finding alien was detained under Section
1 226(a)).
In Diouf -vulfq!'.g.J:raza-szlz F.3d 1222 f9th Cir.20O8). by
colktrast, we refused to reach the issue of whether a
bond hearillg was required under S. .ection .1.23 l (a)f6).
We held the deteation of the pditioner at issue beyond
the six monrit period was authorized under Section
1-2- 3 l falftg. lzlj al 1 233. We th/n lumed fo the issue ofwhat bond hearing, if any, the petitioner was entitled
to for determining llw necessity of his detention. We
concluded that While release on bond was clearb'
authorized by Section l23 1 (a)(6) and itî implement-
ing regulations. it was unclear whetber a bond hearing
was required undcr the statute for petitioner and what
burden if anj should be placed on the government atsuch a hearlng. 1d. at 1234-.1..% Because the district
court had not had an opportunity to reach this ques-
tioll, we declined to reach it in tht f rst instance and
rcmanded. id at 1235. However, in doing so we noled
that the issue was Hsomewhat sfmilar'' to that fn Ca-
sas-caslrillon. strongly implying that the distric:
courr's delennination shotlld a! least be informed by its
reasoning, Ilë!(/;.J!;..r.7d. .:!...l.2.14..cJJ-
#. Mandalorv Detention

*S 11g91 We havc also dealt with indcfinitc or pro-
Ionged detention undcr immigration mandatory de-
tcntion provisions, includlng Sections 1226(cJ,
I 231(a)(2), and JZJ.JI.AXIIICI. Section 1226(c) pro-vidcs fbr mandatory detention of criminal aliens for
cxpcditcd rcmoval. rl'he Suprelne Court has held that
detenlion pursuant to :ection 1226(:) does nut raiseany due process concerns. Demore tz. Kim. 53: U.S.
5 1 0. 53 1 s 1l3 S.Ct. 1 708. 1 55 L.Ed.2d 724 (2003J-

ttE'l 2009 Thomson Reuters. No Claim to Orig. US Gov. Wurks.
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Howcvcr, in upholding section l226(c), the Courlintcrpreted k to authorize mandatory detention only
for the %çlimited period of Ithe alien's) removal pro-
ceedings,'' which the Court esîfmated f'lasl's roughly a
month and a half in the vasl majority of cases in whichil is invoked, and about five monlhs in the minority of
cases in which the alien chooses to appeal'' his re-
moval order fll the BIA. Id at 530-3 I . Wc have sub-
sequently clarified that, in order to avoid tbe serious
constitutional questions raised by indefinite manda-
tory detention, delention of an alien bcynnd an expe-
dited peliod ceases to be mandatory under Açtion
.12261) and instead becomes discretional-y underSection 1 2266@.). Xq-Luqrigk-qatl-Ma.qMkp. 535 F.3d at
95 1.x- Tii-qqi. 4 lû-lïnlttgt !.24.7..
LI-QJIJ.J.I We have additionally held that detention
gursuant to iection--l-z.z 1 (a)(2) poses nc due processlssucs, regardless of whether removal of the detained
aliel) is foreseeable, because the stalute authorizes
detention for 01,11), the ninety-day removal period and
therefore does not create any danger ef unçonstitu-
tionally indejinite detcnlion. K- h-otesoltvan v. 'Vorones.
/86 F.3d- 1298. 1299- 1 3G1 (9th Cir.2004J. We havetaken the same view when an alien is delained pur-
suant to the relatqd proviszon of &-!z1...%.C..-.,j.
-1.2A1..(a-)(' 1)(ç1, which allows the removal period to beextcndcd and detention to continue beyond ninety
days if an alien conspires or acts to yrevent his own
removal. Pelich p. IN.L .329- r- .3d .j 057. 1.9&-6 1 , 9th
Cir.2003J. The ceurt, while t%expressly declinging) toendorse or reject ally inferred Z/fxlzJrzl-inspired 1i-
mitation to $ l 23 l(a)f 1 WCJ'' found that, in any case,
Han alien cannot assel't a viable constitutional claim
when his indefinite detention is due to his iàilure to
cooperate with the INS'S effblls to remove him.'' lçl. 41
1.9..I.9J1 1-a' see z7/.5.c' /.@??!44 rz. IN& .34 1. F. ,3d...8. .5..3, .,-8,..57. (9.41.1(71..4,2...90. 3) CWe concqude that 8. , ,...U. .,S:C...........j,
1..23 1,(@)()).(C...) ... atlthorizes lhe INS'S contintled de-tenlion ofa removable alien so long as lhe alien fails lo
cooperare ftllly and honeslly w'il'i officiâls to obtein
travel documenîs-n) Key ro lhis detel-mination was the
court's view that ttgtlhe risk of indeflnite detemion thal
motivaled the Supreme Court's statutory interpretationin Zatlvydas does no't exist when an allen is 1he catlse
of llis own detention-'' ?t?lîcl?=329 F.3d at 1069.
V. Allegcd Bârs to Class Relicf

f l21 Petitioner seeks to end our piece-meal rulings in
habeas acticns on the necessity of bond hearings to
juslify prolonged detention in the immigcation contextand bavc the courts address the issue on a class-widt
basis across the variaus general immigration detention
slatutes. Nvhile t'ordinarily disfavored,'' the Ninth
Circuit has recognized that class actions may be
brough! pulsuant ta babcas corpus. Coz' Iz. Mccnarthv.
.8..7.2-:-..1d 80e. 804 (9th Cir. 1 987); see a/v$'a Mead v.Parker. /1&1 F.2d l 108. .1-1..1,2-1 3 (9th Qir-l 972)
(finding habeas relief to be appropriate in casesefwhere the relief sougit can be of immediate benefit
to a large and amorphous gl'oup''). Respondents assert,nonetheless, that various constitutional, statutory. and
procedural bars to class relief exist in this case.

.4. A'M/J/?eJ'J
*6 r131 Respondents initially challellge class certis-
cation on the ground that Petitioner's individual ciailn
llas been relldered moot by his release f'rom detention.
In fàçl, mootness of tlAe IYtilioner's claim is Ilot a Lasis
for deniaf of class cellification, Lut raîher ïs a basis for
dismissal of- Petitioner's action. Because the district
coul-t did not dismiss Petitioner's action, but only
dcnicd class certification, we see no reason to con-
cludc il based its denial on a Gnding of mootness. Jf it
had made such a finding, it would have been in error.
Petitioner was released pursuanl to 8 C.F.R. i 24 1 -:!swhich provides that i'Itlhc Exccutivc Associalc
Commissioner shall llave authority, in thc cxcrcisc of
discretion, to revoke releasc and rcturn lo Scrvicc
custody al) alien previously approvcd for release under
the procedtlres in lhi.s scclion.'' R-Q-F-R. f-.')!-) .4flX2).
Whilc thc rcgulalion previdcs lhe delainee some op-
portunity to rcspol3d to 111e reasons for revocation, it
providcg no other procedural and no meaningfk'l
subslantive Iimit on thfs excrcise of discretion as it
allows revocation t'xvhen, in the opinion of the 1'e-
voking official ... (tlhe pllrposes of release have been
served ... (orlgtlhe condllct of tlle aliell, ol. any otho'cf?'(r?lzpsltll?re, indicates that l'elease would no longel'
be appropriale.'' Nl ..1 :.)4 1 .4(I)(2)(i), (iv) (emphasisadded). This places Petilioner in a position analogousto 1he petitioner challcnging his prolonged detention
in Clark r. Mal'tînez. wbo was released fi'om detsntion
pul'suant to a discrelionm'y parole provision while his
sui! was ongoing. The Supreme Court found his case
was n0! mooted:

t'l 2009 Thtlmson Reulers. No Clalm lo Orlg, US (lov. Wol'ks.
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If Benhez is correct, as his suit contends, tllat the
Government îacks the authorily to ctmtinue to de-
tain hims he would have to be released, and could
not be taken back inlo custody unless he vfolated the
cenditions of- release ... or his detcljtioll becalnc
necessary to eflkctuate llis removal-... His curfellt
release, hewevel'. is not only lirllittd to one year, bul
Jl/è-/cc/ ftz the Secreiaty 2g discrztivtïary fll/f/lfprf-ryz lodcl-z??p'ntzle .... Tltus, Bellitez colltinuels) to have apersellal stake in the outcolne of llis petition.

E'/&6'1'..-..J.!Q--i1z.$=.I8r3.76 n. 3 (citations and illternalquotatioll Jtlarks olnhtted) temphasis added). Petitioller
assel'ts that the govelmment cannct detain him ullless it
calt delnollstrale by clear m)d convincing evidence at a
llearilkg before an imllligratioll judge that he is a suf-ficient danger or flight risk to justify his detention. lfPetitioner is succfssful in his mtition he would be
elltitled to such a heal'ing where the government would
need to meet its burden or offer him a nondiscretio-
nal'y release until such tilne as il can Inake thc requi-
site showiltg or has an independent statutol'y basis to
detain him- This would place Petitioner in a far dif-
ferent situation fi-om his current one, released pursuant
to the government's independent determination but
subject l.o revocation on the government's discretionwithout hearing before a netltral decision-maker and
without burden of jtlstiGcation on thc governmcnt.llence, like the petitioller in Clalk Pctilioncr hcrc
retaills a personal stakc in thc dctcrmination of his
claim sncl, tbat it is no1 moot.
*7 %M% ftlrlher note that Petitionel''s current l'elease is
subject to a number of restl'ictions, including tllc rc-
quircmcnts tllal 1!c remain within 50 feet of his honlc
frolm 7:00 p.ln. lo 7..00 a.11!. every nigllt and wear an
anklc monitoring dcvice at all tinles. Petitioner pro-
poses thal he receive a bond hearing to deterlnine not
only whether he should be released, btll also tlnder
what conditions such release would take place. The
stricl llmitations on PeIitioner's freedoln, therefore,
provide an additional reason why his case presents a
Iive controvel-sy. C,y.' C<!.#ct#J(?z.!., .A(!1/..t-?./1.çû-.29.1.-.l1...S. .. .
234..- 23ya..%-5.:(;.t.-.)J.J.ûa. 2Q.-.Jzz-U,N-.J5!..(l-?é.O(holding that when habeas petitioner was relvased
fron) uustudy, bu( his fbleny conviction prrvented Ililn
fi-onl engaging in cel-lain busirloses, votillgs afld
serving oII jurits, ullderlyillg lubeas case still pre-

sented live controversy).
B. Sîyezlcots-
.I.J-4.111 511'1611 1 7.1 Respondents additionally argue thatclass certification must be denied because thc clagms
of the promsed class are not a1l yet ripe .VX6 HIAJ
claim is not rîpe for adjudication if it rests upon con-tingent futtlre events that may not ocçur as anticipated,
or indeed lnay not occur at a1l.'' pova v. Citv of Y.!!#r
ford.-qy F'.3d 1093. 1 096 (9th Cir.20û9) (internal
quotation marks onlitted). Respondents tlrst argtle tllat
tlle claims of proposed class members detained pnr-
suant to Sedfon 1226(aJ are unripe because tllere is no
indication yet that the govejmment is refusing to
comply with Casawcastrillon (ç ruling. This argument
rests o11 a misunderstanding of whal constitutes
ntembership ln the proposed class. Members of thc
proposed class are by detlnition aliens who have becn
detained without a bond hearing. If an alicn who
would otherwise be a member of the class reccivcs a
bond hearing pursuant to Casas-cast,.illon or any
other ruling they would ccase to bt a mcnlLcr of the
class. ilence, the govclmment's full conlpliance with
Casas-castl-illon could rcducc thc size of the class,
but it could not nmdcr tllc clairlls of class lllembers
unlipc. Rcspondcnts additfoTlally al'gue that the pro-
posed class suffcrs from ripeness issues because it
refcrcnccs f'ulure class members. The inclusion of
ftlltll-c class melnbers in a clnss is no1 itself unllsual or
objcctionable. See, e.g., /?z.qtg...:. .S(ql.q 7:t,c/?fN..î' Ac/a41..780 F.2d 776. 780 tgth.-fir..l 986)-, LaDuke v.
Nelsol'. 161 1-J.2d 1 3.1.8....1.12.1-26 9th Cir. l 985 . Whcnthe future pel.sons referenced become members of the.
clnss, their clailns will necessarily be ripe. l-lence, we
concltlde lbat tbe reqllirement of-ripeness l'aises no bar
to certificalion of the class.

C. j' &.d.C. $- 1252@.
Respondents asser! that 8 U.S.C. kq. I 252414.2.1), Section
306(a) of the lllegal lmmigration llefbnn and Imlni-
glunt Respunsibility Acl (t'llRlllA''). bal's class certi-licalion in lhis casc. s.t.tU.oll 1.252494 1 ) provides;
Regardlcss of'the nature of thc action or claim or of the
identity of the party or parties brillging the action,
no court (other lhan tht Supreme Court) slzall have
jul'isdiction or aulllority to enjoin cr restrain the

C) 2009 -rholnson Reuters. No Claim to Orig. tJS Gov. W'orks. -1 1 -
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operatien of the provisions ()l- pafl IV of this sub-
chapter, as amended by (IIRIRAJ, other than with
respect to the application of such provisions to an
individual alien agaënst whom proceedings under
such parl have been initiated.

*8 j. U.S.C. 9 12526f)111. Pal'l IV includes 8 U.S.C. 161.32 1.-123 l . .see Culholic .S/C. Servs. . lnc.u. INS, 232
F.3d l l 39. l l50 (9th Cir.2000) (en banc), Respon-
dcnts argue that Section 12524f1 bars the proposed
class frcm receîving any injunclive relief, lhereby
requiring denia) of class cvl-tification.
f l 811'19.1 Respondents are doubly mîstaken. Section
1-7J.2(fJ cannot bar certification of the class unless itbars tlle proposed cl%s fi'om receiving any class relicf.
Resgondents do not argue, and it is not the case. thatSectlon 1252(9 bars Petitbner &om recefving decla-
ratol'y relief on behalf of the class. The Supreme Coull
has recognized as much: UB' y its plain îerms, and even
by il.s thle, I.%ectio.n..1.iszff) ) is nothing more or less
lhan a lilnl! on injnnclive relief. lt prohibhs fedcrzl
couns from glxting classwide injunctive reliefagainst the operalion of 91-122 l -12,3.1, but specifiesthal this ban does rlol extend to individual cases.''
Reno v. Am.-Arab ./lnfl'-D9o-fzzl tnalîon C/?')?zl.. 52J
U.S.- 47 1 . 48 1-48.2. :..1-9 &.Vt. 936., 1 42 L. Ed.2d940(9$ Cir.l992, Hence, fbr this reason alonc, Scc-
tion 12- 5-.2(f)(1J did no1 provide the district coul't with abasis to dcny class ccrlification.

1.201 ln addiliony we conclude that Stg-ion 1 252f9
does not bar injundive relief for the proposed class.Seqlion l2J.2(D prohibits only injanction cf t4he op-cration oP' 1hc detcntion statutcs, not injunction of a
violalion of !he sîatutes. This is a distinction we have
made before in a decision vacated on unrelated
grounds. See Ali p.----4. slwrofl, 346 .E.,.2/-273. 88549thCir.2003), vacated on unrelaled grt??fzzç sub nf)?ll. A1i
v. Gonzaleuu4zj F.3.#. 79S(9tb.-#ir.2005). We held
there:

tslsection) 1252(9( l ) lilrits (I1e districl oourl's atl-tllority to enjoin the lNS f'rom can'ying out Iegiti-
Inate removal ordelws. Whtlre, however, a petiEioner
steks to enioin conduct lhat all/g' edly is no( even
authorized by tlle stalutes the court is not enjoillingtlle operatjol) of part IV of subcllapter 1 1, alld .(
1..:52f (IIJ.I tbercfot'e is llot illlplicated-''

1(L Analogously, Petitionel' here does Ilot seek to en-
joia tlte operation of the immigration detention sta-tutes, but to enjoin condtlct it asseds is not authorizedby the statutos. Petitioner argucs enly that the immi-
gration detelltion statutes, to the extent they cannot be
inlel-prettd as requiring provision of a bond hearings
must be tnjoined Rs unçonstitutional. Howevcr, as thislatter al'gument for rclief may never be reached, it
cannot be a basis for denial of class cellification.

Respondents assert lllat we should not adopt the rea-
soning of the vacated opinion inWft but instead fbllow
our decision in Calholic Scc Serv.%.. Jnc. v. INS, 1 82
F.3T1053(9th-C.kJ 992), aRd 1% part tpl#rep'# in ptw'r
en banc, .232 F.-.3. d J.J-3T (9th Cir.2000). Thcre wefound that injunctive relicf for a class assedipg that the1NS misinterpreted Iegalization provisfons of thc
Immigratioa Control and Reform Act was barrcd by
S-euçtion 1252(9. We stated:
Iloegardless of the fact that the injnnction prtwidesrclief for a harm osttnsibly crealed by the INS' mi-
sinterpretation of the legalization provisions of pan
V: insofar as it would interfere with the operallon of
part IV, lhe injunaion here is contrary to the plain
Ianguage ol- $ 1. 252. (f). and the district cou!'t lacked
lbe jurisdiction lo enler i1-
*9 l'tl at l 062. W'e stlbscquently reversed fllis con-
clllsion on en banc review, however, on lhe basis that
the ordel-ed injunction was issued under part V of tl'esubchapter, rather than part IV and, theretbl'e, not
within tbe terms of Section--lzsztI). Catholic Soc.
ls'crv.î., .2..37 F.3d at l l 5Q. Were we nonetheless toaccepl tlle panel's reasoning as persuasive, it would
not control here. Tlle requesttd injunttioll al issuedoes not stvek to enjoin the operation of Part IV pro-visions to reiieve hal'm caused by Illisilltelpretatioll of
otllt!r staiulol'y pruvisions, but to eljoil) collduct al-Ieged rltll lo be authtuized by Il)e proper t'lpel'ation of
Pa14 IV provisiofls. 'l-lle soulld reasoning of AIi per-
suades tilat lllis is not bal'red by the plain tenus of
i l 2 52 ( fJ' . fX?sect o1'

D. S2/zp.ç.#J# v. Padilla
Firlally, Respcmdents clajln lha! îhe Supreme Court's

C) 2009 -l-honlson Rellters. No Claim to Orig. tJS Gov. Works.
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holding in #;/. nlsf-q-x-yu-fadjlla. 542-125. 426.-1 24S.Ct. 27l 1 . 1 59 L.Ed.2d 51 3 (.2004J, rcnders chssaction rclicrillappropriate in this case. In Pudilla, the
Stlpreme Coul-t stated tha! tflongstanding practice
conf rms that in ilabelts clmllenges to present physical
conllnement-tcore challengese-the default nlle is lhat
the proper respondent is the warden of the facilily
where the prisoner is being held, not 1he Attorney
General or some other remote supervisory pfficial.''
l(3 al 435- Resptzndents argue r-ha! this statement
mandates that tlle proper respondenls for members of
the proposed clalz are the various wardens overseeing
their ilydividual custody. Respondents assert that this
renders class relief impossible be-cause, Qsat a jurisdic-tional nlinimumy's aIl proposed class members must be
under !he immediate supervision of the same custo-
dian. (Resp'ts Allswering Br. 16.) Respondents fail torecognize lhat Padilla specitically reserved (he ques-
tion of whether the prcper resgondent in habeas chal-
lenges brought by q'an alien delained pending depor-
tation'' would be the immedjate custodian of the alien.
Padilla. 542 U.S. at 436 n. :. We need not l'each it
because, even were the Suprtme Court's stateluent in
Padilla applicablç here, Respondents' argument is
basclcss. Respondents cite no autholity or ralionale for
the gl'oposition that we do not have jurisdiction toprovlde class relief in a habeas corpus action lhat
meets the requirements for certification merely be-
cause class membtrs are in the immediate custody of
differtnt facilities. Such acticns llave been maintained
previously agaillst single and multiple respondents.
See Schall It Marlin. 467 U -S. U.3. l 04 S.C/. 240341.
Z.u1.ï#.2(L7-Q'! ( 18.1.4) (class of juveniles sought habeas
corpus Klief fi-om pretrial ddention under state law),'
V,.$,.....-qh-...'-.q(.-... 8....#!'.f?.,--!-zn--.C6f./.;/!;... .5... 0. .6.. .17. t.2. d. . ..). 1 ..I 5. .(2. d.
flirkl 9. 74.) (class of young adults sought habeas corpusjrelie fi'om serving rerms in slate reformatories). Re-gardless of whc the proper resxndents for tlle class
are, we conclude cel4itlcation of 1he class will not pose
anyjurisdiclional concerns.
VI. Rule 23
ln addition lo raisjng various bars to class relicf,
Rcspondenls asscrt lhat the proposed class fails to
comply with rhe requirements of Federal Rule-p.f Ci.vil
Procedure 23, governing class cenitication. Rule 23(a)
provides tbal a class may be celified only if:

*1ô (1) tbe class is so numerous that joinder of allmembers is impractlcable;

(2) there are questions of law or fact comlnon to theclass;

(3) the claims or detbnses ofthe repl'esentativu parties
are typical of t'hc claims or defbnse-s ofthe ulass; and

(4) tlle representative parries will fairly and adequately
proted the interests ofthe class.

Fed.F.=.Qiv..e=22.(g). The party seeking cek-tificationmust meet alI of lhese requirements and Rule 2.3(b. 1
ftmher provides thal for oe/ifjcation the class must
fall into one cf thrve categories. Zilîser. 251-.1:-.3d at
1.186 C(T)l1e party seeking class cel-tification ... bearsthe burden of demonstrating that shc has met each of
the four reqtzirtments of Rule 23(.a-1 and at least one of
the requirotlents of Rttle ..;3(b.)..'') Pelitioner seeks
certificalion under the category provided for in KI.I..I..C
23(b),(:D, which requires that t'the party opposing the
class has acted or refused to act on jrounds that applygenerally to the class, so that tinal lnjunctive relief- orcorresponding dectaratory relief is appropriate res-
pecting the class as a whole.'' Fed.R.CIV.P. 23(b1(;.).
Respondents chailengc thc proposcd class's com-
pliance with aIl aspccts oî Rule 23 cxccpt lhc numc-
rosity requirement, which Respondents concede is
met. We discuss the proposed class's compliance with
the remaining renuiremcnts individually.

A. C'ozlpllcwsff/.y

17....).112...2...112. 32g2.4) The commonalily requirelncntttserves chtefly lwo pumoses: ( 1) ennlring lhat ab-
sentee members are fairly and adeqtlatcly represented)
and (2) ensuring practical and emcient case man-
agement-'' Wallers y. Reno. l45 F.3d 1032. 1 045 (9t1't
Cir. l 9931. q'c havc constnlcd this rcguirclncnt ''pcr-
missively-'' Hanlon p. C/l/'p-s'/er.-fp?pu,-!J.Q-F .3d 1 0 1 1 .
10 1 9(9th Cir. 199:). It is not nectssary that ççlajllqtleslions of fact and law ... be colnlnon to satisfy the
nI1e.'' 1(1 We have found <'ltlhe existence of sharcd
legal îssues wilh divergen! factual pl'ed@cates is suffi-
cienta as is a common core of salient f-acts coupled
wiTb disparate legal remedies within the class.l' 1d. '
see, e.g., A.fJ?rlçz'J/ A v-- GhLligni. I 26 P'.3d 372. 376(2d
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Cinl 997) Cvhe colnmonality requiremenl is met ifplaintiffs' grievanccs share a common question of law
or of fact.g>); Babv Neul for tf bp Kanter !.. Casev. 43F.3d 48. 560d. Cir-l 994) (<$The commenality re-
quirement wil! be satisfied if thc namcd plaintiffs
share at least one question of fact or law with thc
grievances of the prospcctivc class.n). Nor does
'*common'' as used in Rule 23(a)( I ) mcan ç'completc
congruence.'' In re Ff?-açl Aill-ance M. o. 1.-.Jz Cp.., 47 1 F.3d
977. 990(9th Cir.20Q(). We 5nd the claims of theclass aharc sufticicnlly commcm questions of lau' to
mcct thc rcquircment of Aule 23(a1(1 ),
Respondcylts challenge the comlMonality of class
mcmbcrs' claims on the ground that class members
suffcr dctention for diftkrent reasons and under the
authority of different statutes. Respondents asscrl that.
as a result, the question of whethel. îndividual class
members' detenlion may be continued wilhout a bond
hearing turns on divergent qtles-tions of statuttu'y in-
tcrpretatfon and considrration of differelll factual
circumstances. Respondents are undoubtedly correct
thal members i)f the pruposed class do ,,4)1 sllare every
fàct in common or completely identical legal issues.
This is not required by Rule 234a)( l). lnsteead, lhe
commonality requiremenls asks us to look only for
some shared Iega! issue or a conlmon corô of facts.
This the proposed luembers of (he class ccrtainly have.
ln each case in whioh we have interprded the sçope of
various statutes providillg for L0th discretionary and
mandatory detention i!) tlle inllnigration context, our
determinations have been juided, if not çontrolled, bythe question of whelller ll:detinite or prolonged de-
tention generatillg serious constitutional concerns is
present. A form of that question is posed hel'e: may an
individual be detined f0r ovcr six months without a
bond hearing under a statute that does not explicitly
authorize detention Cor longel' than thal time wilhout
generating serious conslittztional concernsz This
question wil! be posed by the detention of tvery
member of the class and their entitltment to a bond
llearillg will largely Ix determined by its answer. tslq.q.
Crpxfz,j--tTkâ.p-l-//gpp, 535 F.3d a1 951. (ttBecanse the
prolonged detention of an alien witlloul an individua-
lized determination o1- his dangerousness or flight risk
wouid be fconstilutionally doubtftlt ' we hold that j
1UJ-(:) musl be constl'tled as requiring the AttorneyGeneral to provide the alien with such a hearing.''
(empllasis omitledll; F#45.fa..#.3...9....E..C;.M-.N#2 (inter-

preling statutory framcwork to provide bond hearillg
because 'iit is constilulionally dotlbtflll that Congress
may authorize imprisonlnent of tlAis duraîion fol'
lawfblly adlnhted resident aliens wbo are subject to
rcmoval.''). The ltatute of thc particular statute autho-rizing thc detenlion of inclividual class members will
play some role in determining whether class mcmbers
arc enlitled lo reliefy as well. Nonetbeless, the consti-
tutsonal ismle al !he heart of each class member's claim
for relief is common.
*1 1 %Ve also nole that a finding of- conlllltlllality llere
serves 1he purposes of the requirelnellt. Allswel'ing
colnprehensively il1 a ulass selling lhe collslilutional
question thal is ut the center of the proposcd class's
clailns will faoilitate developlklent of a unifol'm
framework ror atalyzing detaillee claims to a bond
heal'ing. Tllis would render managelnellt cf thest
clairns more emcient fbl' the courts. lt would alsc
benefit Inarly of 111e putative class Inembel's by ob-
viatlng llle severe practical collcenls that wopld likely
attend thelll were tlley forced to pl'oceed alolle. Il1
lllally of tke cases wbere we have adjudicated theseimmigration detention clailns, the petitioner had been
detained well beyond six months, the point at which
coumsel contends that the putative class members
should b: et-ltilled to a bond hearing. See. e.g., Tt-iani.
430 F.3d aI I 24249t11.-6.1.4,.7005 (ordering a bondhearing after an alicn was detained for nearly three
years). Without certification, therefore, many of th:
putalive class mcmbers likely would no1 bt able to
adjudicate tbeir claillled need of a bond hearing agersi: months of dettntion-that claîm would become
moot before the district coul-t could come to a dccc-
sion. Thus, fcr many of the putative class Inembers,
class treatment in this case is likely llecessal'y to pro-
vide 1he remedy sought.
To the extent tbere may be any conccrn that the dif-
fering statutes anthorizing ddention of lhe various
class melnbers will rcndcr class adjttdication of classmembers' claims impractical or undennine effective
representation of thc class, it may counsel lhe fonna-
tion of spbclamscs. See Fed.R.Civ.P- 23(cJ(5J) klarl'sol
z1.. l 26 F.3-4..>1-37.-79 (Gnding stlbclasses appropriatewlterc groups of class membars each had tçseparate
and discrcte legal claims pulsuant lo pallîclllar federal
and stalc constillltional, statutory, and regkllatory ob-
Iigalions of 1he defendants''). Because the possibilily
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of sttbclasses was no1 raised below, we leave it to the
district col)14 to reaclt h in 1he first instance. The par-
ties may slsbmlt propasdls for formation of stlbclasses
on l'emand and the district coul't shall exercise its
discrelion to determine wbether adoption of any pI'o-
posal wotlld be approprfate. See l1..%-parole Contln..'.n
v. Gerazhtbb 445 U-.S--. :! s8x 4.07-08, 1 00 S.IX. 1 202+ 63
I.,.Ed.2d 479 (19*9..1 (holding that caurt of appeals mayorder district cotlrl to consider any proposals for sub-
classes Inade on remartd). Tlle distl'ict court. however.
should 110( lose sjght of lhe overarchill: isâue; The
circtlmstances, if any, that would warrant prolonged
detention withoul hearing.

B. W.vpfcc/l'f)i
1251f2611271 '1-l1e typicality requireJnent looks to
wiletller hçtlle clailtls of tlle class l'epresentatives (al'e)
typical of tllost of the class, and gisl fsatisfitd when
eacl) class lllelllbelw's claim m'ises froln the same course
of cvents, alld each class nlelllber makes similar legal
arguments to prove the defendant's liabilîty-' t;
Armstl'on.e 1z, Dtwis. 275 F.3d 849. 868 (9th Cir,200 1
(qtlol ing 'Varito? A.. 1 26 F.3d at 376). l-ike theconlmonality requirtmenta the typicality requirement
is Stpermissivlr' and rcquires only thal thc represcnta-
tivc's claims are ttrcasonably cœcxtensive with thosc
of absent class membersa- they need not be substan-
tially' identical-'' 1/!:!.(.(1qd!....l.5.-0.-,l-.,;!4..q). -t%.9. We con-
clude that Petitioner's claim for a bond hearing is
teasollably co-extensive wi+ the claims of the class.
Though Petitioner alld sonle of tlle otller members ef
1he proposed class are dttained undel' differellt statutes
and are at diffek-ent points in the removal process and
bence do not raise identical claims, they all, as already
discussedy raise similer constilutionully-based argu-
ments and arc allegcd victims cf- thc samc practice of
prolonged dGrention while in immigration proceed-
ings. Cf .?d!?'??',5.l?'o?'?z 275 F.3d at 869(t1nding typicality
whel'ç class representatlvcs suffcrcd wilh rcs! of class
%'a rcftlsal or failurc lo affcrd thcn! accommodations as
rcquircd b)' slatutc, and (wcrc) objects of ditcrkmina-tory lrcatlncnt on account of their disabîlities'' in pa-
role and parole revocalion proceedings).
*17 L:-l.3j Rcspondcnls argae thal Petitioner's claimsal'e not typical of tlle class because of his supervised
release and because of his azgravated felon statusa
currently under appeal. Bolh are imlnaterial. Tlle sin-

gle relevance Petitioner's supelwised release has to his
clailn is to whether it renders Petitioner's claim moot.
Defenses unique to a class representative counscl
against class cerlification only where they ttthrsaten to
become the focus of the litigationa'' Hanon vq Data-
?J?'zW??rJ.$- C/7zp.. 976 R2d 497. 508 f9th Cir. 1 992)
(internal quolation marks and oitation omitted). Wehave determined lllat Pctitioner's supervised release
does not moot his claim and, tllerefore, nc mcotness
defbnse particular to him will interfere with the on-
going class Iitization.
Pethioller's aggravated felon status is similarly of no
significance to the typicality analysis. The claims of
Pethftmer and the class on the whole are that they are
tntitled to a bond hearing il1 which dangeropsness and
risk of flight are evaluatvd, While Pethioner's criminal
Ipistoly is cm-rently çtntral to the question of whetber
Petitioner will ultimattly be removed and will allnost
certainly be mlevant to any bond hearing delermina-
tion, the determination of whether Petitioner is entitled
to a bond hearing will rest largely on interpretation of
the statutc authorizing his detention. The particular
characteristics of the Petitionel' or any individual de-
tafnee will not impact the resolution of this general
statutory question and, therefore, cannot render Peti-
tioner's claim atypical.

C. zl#E't.?l/t'fcy
(291 ttWhethcr rhe class repp'eseptatives satlsfy llle
adequacy requirement depends on Qthe qualificationa
of coullsel for 01c l'eprescntatives, an absence of an-
tagonism, a sharing of interests between representa-
tives and absenlees, and the unlikclihûod that the suil
is collusive-' 'G Wakers. J 45 P-J-/-AI-J-Q!.I (qllolingCl-awford v. Honiz 37 F.3d 485- 427(9th Cir. 1994'9.CPetitiener alleged the qualificatlons of his counsel and
thc Iack of conflïct or collusfon in the court below.
Rc-spondcnts do not qtlestion these allegations. ln-
stcad, thcy cllallenge Petitioner's adequacy only by
re-asserting their commonality and typicalhy argu-
ments. S'ee Gen. Tel. Co. of ?kk?. v. Falcon, 457 U.S.
I 4 7. 1 57 n. 1 3. l 02 S.CL 2384. .1î LTd.2.rJ 744.(..1:4.7)(noting thal commonality and typicality conuerns alsû
relate to a representative's adequacy). As we do nolfind that tbese arguments have murit, Respondtllts
have provided no l-eason ttl conçlade tllat class certi-
fication js prepurly denied for the reason tlmt Peti-
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tioner is an inadequate class representative.

D. JtWe 23tb) JJJ.
Respondents challenge certification under Rule
234b)t2) on grounds parallel to their challenge under
Rule 23(a).. Respondents assert tllat as class membel'sare potentially delained pulsuant to different statutes,
Respondents have not rejksed to atl or acted on
grounds generally applicable to tlle ulass. ln particular.
Respolldents note that some class melnbers may not
ultilnately be entitled to a bônd hearirlg because they
are properly subject to lnandatory detentioly and lllatthe regulallons currelllly implelnenting llle various
discretionary detentiolls sf-atutes provide for a differ-
tmt burden of-prrxf at bolld llearillgs tllall tllat fottnd to
be required by us i1l Cusas-custrt-ilon for aliells de-
tailted pursuallt to Sectioll )226fa),
*l3 1I1)E.7.J..'E.3, 21133) Respondents' contentions missthe point of Rule 23(b)(2J. tfclass certification tmderKule 23(k..4(2)3' requires that ttthe primary relief sought
is declaratory or injunctive-'' Zinsen 253 F.3#...@l-1..L?-j.,The rule does not reqnire t2s to examinc the viability or
bases of class membeo' claims for declaratory and
injunctive relief, b:t only to Icok at whether classmembers seek tmifol'm rclief from a praclicc applsca-
bl* to aI! of thcm. As we have previously stated, ttil is
snlxcient'' to mecl the requiremenls of .FuIe.23..-(l))(.;)that ççclass members complain of a patlcrn or practice
that is generally applkabie lo the ciass as a wholc.''
K9lLqrs. -.1A1.-1.=k 1.4..M..-1.Q47.- see diliance /ö End. Re-prtfz-yïtm v. Rochfori 565 F.2d 975. 979 (71L
Cir l 977) (finding Kule 23(19/,21 met despite 'tindi-J..
vidual qualities ot- gthe) suit'' because of 'tpattern orpractice characteristic of defendants' conduct that is
generally applicable to tlle class'' (intcrnal qntdation
marks omittedl). Thc fact thal some class members
may havc suffercd no injury or diflbrcnt injurics fromthc. challengcd practicc dots not prevent tbe class from
meeting tbt rcquiruments of !lg.k.-.2)(b)(2. ). .kq-lq-tl.qrîx
1 45 F.3d a. l ! 047: tz/ Gibson v- Loç'-tll-.qo.z--tq'ypqt-cal-z
ucoey an-d (:.q>ct;Jer.!u-J4à-.E.2d 1 259. - 1264 (9th
Cir.).%'!I.) ttA class action may be maintained tmder(RuIc1 23(kX.g.), alleging a gegeral course of racialdiscrimination by an employer or union, though the
discrimination may have ... affectged) different
members of lhe class in different way's....'') Further-more, unlike actions brought under one of the olber

23(b) prongs, S'questions of manageability andjudicial
economy are --. ilTelevant to 23(b)(2) class actions,''Forbush v. .LC. faczlzlcv Co., lnc.. 994 F.2d l l 0 l . l 105
(5th .C- ir. 1 %.9.J.); .sec Ellioll v. Weinberqer. 564 F.2d
.1.;.-.#-?=...l-229..L1h Cir.l9-77J CBy its terms, Rule 23makes manageability an issue important only in de-termining the proprlety of certifying aI1 action as
a(b)(3), not a(b)(2), class action.n). afd in zper/faearpart ond rev'd IW pcr/ su6 nom. Califano v- Yamq-kg.iix
9-42 U.S. 682. 99 S.Ct. 2545, 6 l L.Ed.2d J..1.6 ( 1 9791.
Tlle proposed members of 1he class each challenge
Respondenls' practice of prolonged delention of de-
tafnees withont providinj a bond hearfng and seek asrelief a Lond hearing wlth the burden placed on the
government. The particular statutes controlling class
members' detention may impact the viabitity of their
individual claims for reliefk but do not alter the fact
that relief fi'om a single practice is requested by a11
class mcmbers. Similarly, although the ctln-enl regu-latjons conlrol what sorl of process indîvîdual cliss
members receive al this time, all class members seek
the exact same relief as a matter of statutol'y or, in the
alternative, cons-titutional righl. Hence. we conclude
that the proposed class meets the requfrements of Ilule
23(bX21, Cf Ekl(f.c.$.a.-...!.!.j F=3.d. . at tQ17 (cellifyingunder Rule D-(t9.(7) class ofaliens seeking declamtory
and injunctive relgef on ground tha! they receivedconstitutionally deficienl notice ot- deportation pro-
ccdures following charges of documenl fraudl; A/J-
3-itb'91 -z1,a. . .1..Rft-..F=3d at 378 (ccrtifying undor Rtlle22(b.. /2. ) class of children seeking declaratory andL Jlnlunctive relief f'rom systemic failures in child wel-
fare syslem despite differing harlns experienced by
class membersl.
VII. Conclasion
* 1: Having found lhal ntme of the bars to class relief
raiscd by Respondents pl'event certitlcation of the
proposed class and that the class meets tbe require-
ments of Rule 23, we reverse the district cottrt's denial
of class cerlification and we remand for fullher pro-
ceedings. We leave to thc district courl's discretion the
qllestion of wllether folvmation of subclasses would be
appl-ojriate.
REVERSED AND REMANDED.

j2N-* Jand Napolitano js substituted for hel'
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predecessor, Michacl Chertoft as Sccretalyof 1he Department of Homcland Security.
pursuanl to Fed. R.Apn, P.43(c1(2),
FN l . Petitioner also was al one point deemed
eligible for release on a bond of $ l 5,000,whlch Petitioner could not pay. This bond
order was laler revoked aier the B1A deter-
mined Ilis appeal.

FN2a We do not opine on the appropriateuourse for the reviewing court when a district
ccurl makes some, but insutlicienl, l'indirlgs,
justifying i1s class cerliticalion determina-
tion, as that is not the posture we fàct here.

,EN3. 8 II.S-Q,-# l 225*)( l.XB)(ii) provides:
If lhe lasylunl) oflicer determines at the
time ()t- the interview Eujon al'rival in thtUnited States) that an allen has a cïediblefear of pelsecution ..., the alien shall be
detained for furlher consideration of the
application for asylam,

.i U.S..-Qm-j-l2.25(b)(2)rA) provides:
Il)n the case of an alien who is an applicantfor admission, if tlx examining immigra-
tion nfficer dttermines that an alien seek-
ing admission is not clearly and beyond a
doubt entitled tc be admitled, the alien
shall be detained for a proceeding under
section 1229a of this title.
FN4. 8 U.S.C. $ 1 226(a) pxvides:
On a warrant issued by the Atlorney Gen-
eral, an alien may be arrested and detained
pending a decision on whether the alien is
to be rcmovGd from the United States.
3 U.S.C. i 1226/c1 provides:
The. Attorney General shall take into cus-
tody any alien wbo ... is inadmissible by
reason or having committed any oilknse
covered în section I l 82(a)(2) of this title,

..- Es deportable by reason oî having com-
milted any offense covered in section
I227(a)(2)(A)Ui), (A)(ifi), (B), (C), or (D)
of this thle, ... is depol-table under section
1217(#(2)(A)(i) of this title on the basis ofan offense for which the alien bas been
sentencelslc.l to a term of imprisonment ofat Ieast l yeary or ... is inadmissible under
section 1 1 82(a)(3)(B) of this titie or de-
portable under section 1227(a)(4)(B) of-
tllis tille, when the alien is released, with-
out regard to whetllcr the alien fs released
on parole, supervised release, or probation,
and withou! regard lo whelher the alien
may be al-rested or imprisoned again for
tlle same offense.

j-N5. : U.S.C. i 1 23 I(a)f2) provides:
During tlle removal period, llle Attorney
General sllall detain the alien. Under no
circunlstance during the removal perjod
sball 'rlle Attolmey General release an alien
wbo Ilas been found inadmissible under
Kçlktp-.l 1 82(a.:2) or 1. 1 82(a)(3)(B) of this
title or dtpollablc under sectitm 1 227(a)(2)
or 1 227(a)(4)(B) of- this titlc.
# U.S-C. ( l 231 (a)('6) provîdes:
An alien ordered renloved who is inad-
missible under section l l 82. of this titlea
rcmovable under seclion 1227(a)(1)(C),
1227@)(2)s or 1227(a)(4) of this tltle orwho has been determined by the Anorney
General ta be a risk to tbe colmmunity or
unlikely lo ccmply with the order of re-
moval, may be delained beyond the rm
moval pcriod and, if releascd, shall be
subject tc the terms of supervision in pa-
rap-aph (3),
3 U.S.C. LJ-IIJ (a)( I JfC) prevides:
The removal period shall be extended
beyond a geriod of 90 days and tbe alicnmay remaln in detention dllring such ex-
tended period ifthe alien Paîls cr refuses to

(Q) 2009 Thomson Reuters, No Claim to Orig. US Gov. Wnrks. - 1 7-



Page l 7
-- F.3d ----, 2009 WL 2526622 (C.A.9 (Cal.)), 09 Cal. Daily 0p. Serv. i 0,7 16
(Cite as: 2009 WL 2526622 (C.A.9 (CaI.)))

make timely applîcation in good faith for
travel or other doculncnts ncccssary to the
alienFs depmure or conspjres or acts to
ptevent the aîien's removal subject to anol'der of removal.

17N6. Respondents assert îhat Petitioner
waived any challenge tô their ripeness ar-
gument by not raising i! in his opening brief.
This argument is groundless. We have pre-
viously held thal the f4ilure of a party in its
opening brief to challenge an alternate
ground for a dislrict court's rulfng given by
r/pe dislricl ctllzr/ waives lhat challenge. See
t>?#EW Stales v. Kama. 394 F.3d 1 236. 1 238
(9th Cir.2005)', klacKav v. Pfeil, 827 F.2d
540. 542 n- 2 (9th Cir.l 987). Hcre, the dis-
trict court did nol cile ripcness or any oîher
rationale for ils dcniûl of certmcation, Peti-
lioncr docs nol waive a challenae to any
ground for denial of certlGcation in its
opening brief on appeal that was not relied on
in the district court's order.
FN'/', Petitioner additionally argues that Sec-
tion 1 252(: properly interpreted does not
apply to clailns for habeas relief at all, We do
noL reach tllis argument at this time, as il is
sufficient tu find that the disll'ict cuurt nlay in
sorne scenarit) grant the proposed class solne
ol-the reliefsought tb detej'mille that llle class
may be certified.

C.A.9 (Cal.),2009.Rodriguez v. Hayes
--- F.3d ----, 2009 WL 252(% '22 (C.A.9 (Ca1.)), 09 Cal.
Daily Op. Serv. l 0.716
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CENTRAL DISTRICT OF CALIFORNIA
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Title CELEDONIA X. YUE v. CONSECO LIFE INSURANCE COMPANY

Prcscm: Thc A. HOWARD MATZ, U.S. DISTRICT JUDGE
Honorable

Stephen Montes Not Reported
Dcputy Clcrk Court Reportcr / Rccordcr Tapc No.

Attorneys NOT Present for Plaintiffs: Attorneys NOT Present for Defendants:

Proceedings: IN CHAMBERS (No Proceedings Held)
1. INTRODUCTION

On March 4, 2008, Plahltiff Celedonia X. Yue filed her Complaint in this putative
class action, alleging that Defendant Conseco Life lnsurance Company (çtconseco'') has
wrongfully decided to increase the cost of insurance charges for its ffvalulife'' and
tivaluterm'' life insurance policies (collectively çtpolicies'f). The Complaint alleges
breach of contract and violations of Califomia's Unfair Competition Law (EçUCL''), Cal.
Bus. & Prof. Code j l 7200, et seq., and seeks injtmctive and declaratory relief.l On
December 8, 2008, the Court denied Conseco's motion to dismiss on the grounds that the
controversy is not ripe for reviem On June 1 0, 2009, Plaintiff f'iled her motion to certify
a National class and a California class. For the following reasons, the Court GRANTS
the motion.z

1l. FACTUAL BACKGROUND

ln 1995: Plaintiff Yue purchased a ttvalulife'' universal life insurance policy issued
a ith a face amount of $400,000. Compl. ! 7. The insured is Plaintiff'sby Defendant, w

l'Fhe Complaint also seeks monetary damages, but Plaintiff now asserts that slze
seeks only declaratory and injunctive relief.

'Docket No. 67.
3 The policy was acttlally issued by Massachusetts General Life lnsurance

Companyr which became Conseco Life in 1996. Compl. ! 8. Philadelphia Life InsuranceCV-90 (06/04) CIVIl= MINUTES - GENERA.L Page l of 12
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mother, Ruth S. Yue, and Plaintiff Yue is the beneficiary. 1d. at Ex. A, pp. A-28, A-44.
At the time of purchase, Ruth S. Yue wms 70 years old. 1d. at A-28.

The Complaint alleges that Plaintiff's life insurance policy and the policies of the
putative class members are ttuniversal litk'' policies. 1d. Owners of universal litk policies
pay premiums into an account that earns interest. ne account represents ( I ) the total
prenziums the policyholder has paid. plus any credited interest, minus (2) expense charges
and a montlzly Rcost of insurance*' charge. A universal life insurance policy will remain
in force as long as there are enough funds in the account to pay the expense charges and
the monthly cost of insurance charge. Compl. ! 29.

The cost of insurance charge covers the cost of paying out death benefits, and it is
designed to increase as the insured ages. Compl. !! 23-26, 31. It is calculated based on a
formula that takes into consideration the amount of funds irl the account and a factor
called the Kcost of insurance rate.*' Compl. !! 30-31 . Under the terms of all of the
universal life policies at issue in this action, the language determining the cost of
insurance rate is identical, and the cost of insurance rate is dependent solely on the
insurer's expectation as to its future mortality experience. Compl. !! 32-34. ln other
words, t:once the actual cost of insurance rates are set by the insurance company, they call
only be increased because of anticipated future worsening mortality experience of
insurance company (sicq (l-.e., more death claims pmticipated in the future than were
previously expected) .'91 Compl. j 35. Conseco does not disclose its actual cost of
insurance rates. It discloses only the monthly cost of insurance charge deducted from the
insured's account. Compl. ! 36.

Plaintiff alleges that Conseco has decided to raise the cost of insurance charges

Company also issued policies at issue in this action, and in or about 1998 it merged into
Conseco. 1d.

3 Plaintiff's policy states, tGACTUAL. MONTHLY COST OF INSURANCE
RATES WILL BE DETERMINED BY THE COMPANY BASED ON lTS
EXPECTATIONS AS TO FUTURE MORTALITY EXPERIENCEP'' and ttcurrent
monthly cost of insurance rates will be determined by the Company based on its
expectation as to future mortality experience.'' Compl. Ex. A at A-29, A-34.
CW90 (06/'04) CIVIlw MmUTES - GENERAL Page 2 of 12
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beginning in the twenty-tirst year of the Valulife and Valuterm policies (specifically, in
the year 2016 for Plaintifrs policy). Compl. ! 54. Plaintiff further alleges that there is
no way that the substantial increase could be due to the insurer's anticipated mortality
experience because <tit is well known that the population in this country is living
signitkantly longer than was anticipated in the past . . . .'' #J. Plaintit-f oftkrs evidence
that the tme reason fbr Conseco's 2003 increase was due to a stmtegy presented by an
outside consulting flnn to create a new tlmortality ratio'' technique that <justifies a (cost
of insurance) increase to maintain the ratio, even though the expected mortality rates have
not changed. Only the expected mortality payments have increased, and this was due to
lower than anticipated lapses.'' Dillon Decl., Ex. A at 1 . This strategy was outlined in a
memorandum written by Conseco's appointed actuary, James Hawke, addressing the
impending 2003 cost of insurance rate increase. 1d.

Plaintiff alleges that at no point did Conseco disclose its intent to impose massive
cost of insurance increases beginning in policy year 2 l , and policyholders thus ttrelied on
the lower cost of insurtmce rates in purchasing the Policies, continuing to pay premiums
respecting tlle Policies, and not secking insurance coverage elsewhere.'' Conapl. ! 56.
Plaintiff also alleges that the increases

are so dramatic, sudden, a'nd unexpectedly large that many members of the Class
are novz, or will be, unable to afford to pay these huge and unexpected increases in
premium (sic) required to keep their insurance policies in force. Many
policylzolders will, or have been, forced to surrender their life instlrance policies.
ln addition, upon hzfonnation and belief, many of these policyholders are elderly
and uninsurable and, after surrender of their policies, they will thereby be left
without insurance protection and/or adequate insurance protection.

Compl. ! 57.
Plaintiff s Complaint alleges that the increase is consistent with a history of

wrongful increases by Defendant, begimling in 1992 with ttan artificial increase in the
cost of insurance rate unrelated to (Conseco's) expectations as to future mortality
increase,'' and contilluing in 2003 or 2004 with Conseco's allegedly unlawful increase in

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 3 of 12
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the cost of insurance charge for uertain policies.s Compl. !! 39, 50.
111. LEGAL STANDARD FOR CLASS CERTIFICATIONS

The party seeking class certitkation bears the burden ot-establishing that each of
the tbur requirements of Rule 23(a) and at least one requirement of Rule 231) have been
met. Dukes v. Walnvart, lnc, 509 F.3d l l 68, l l 76 (9th Cir. 2007) (citing Zinser v.
Acctfflx Research fpaffflf/td, Inc-, 253 F.3d 1 180, l 186 (9th Cir. 2001), amended, 273 F.3d
1266 (9th Cir. 2001)), reh 'g en lv/nc granted, 556 F.3d 9 19 (9th Cir. 2009) . A district
court may certify a class ollly if, after çtrigorous analysiss'' it determines that the party
seeking certification has met its burden. General Telephone Co. ofthe 5bl///ylpe.N/ v.
Falcona 457 U.S. 147, I 58-1 61 (1982). In reviewing a motion for class certification, the
Court generally is bound to take the substantive allegations of the complaint as tnle. ln
re Coordinated #rc/zftf/ Proceedings in Petroleum 'rtvà/c/.j' Antitrust Litig., 69 l F.2d
1335, 1342 (9th Cir. 1982) (citing Blackie v. Barrack, 524 F.2d 89 l , 90l (9th Cir. l 975(9.
Nevertheless, the Court may look beyond the pleadings to determine whether the
requirements of Rule 23 have been met. Hanon v. Dataproducts Colp., 976 F.2d 497,
509 (9th Cir. 1992) (citation omitted). ln fact, çtcotlrts are not only at liberty to but must
consider evidence wllich goes to the requirements of Rule 23 (at the class certification
stageq even litl the evidence may also relate to the underlying merits of the case.'' Dukes,
509 F.3d at l l 78 n.2 (intenlal quotations Jmd citation omittedl- Ultimatelyx it is within
the district court*s broad discretion to determine whether a class should be certified. ld.
at 1 176.

lV. DISCUSSION

ln MDL No. l 61 0, this Court addressed similar class certification motions

5 The Complaint states that the former allegations were adjudicated in the
plaintit-fs' favor in Rosenbaum, et c/. v. Philadelphia .laf/è lnstlrance Co., et t7/., Case No.
93-0834 MRP (Eex). The latter allegations were brought before this Court in a
Multidistrict Litigation proceeding and the parties eventually settled the claims. See .J,; re
Conseco Lfe lnsttrance Cblzwanl' Cost oflnsurance laitl-gation, M DI , No. 1 61 0 AHM.

öJUDGE: Tlzis language is from the orders index.
CW90 (06/04) CIVI1= MINUTES - GENEQAI , Page 4 of 12
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regarding Conseco's invalid eost of insurance rate increaxs under the terms of other life
insurance policies. In re Conseco L ife Ins. Co. Cost oflns. L itig., 2005 WL 5678842
(C.D. Cal. April 26, 2005)., In re Conseco .l,p/'c Ins. Co. Cost qflns. L itlf, 2005 WL
5678790 (C.D. Cal. April 27, 2005). ln that case, this Coun decided to certify a national
class and California classes on some of the causes ofaction (including a UCL claim),
conducting its analysis under Fed. R. Civ. P. 23(b)(2). The Court's reasoning in those
orders is instructive here.

A. Definitions ofthe National Class and the Califbrnia Class

Plaintiff seeks certification of the following National class of policyholders:

A11 owners of Valulife and Valuterm universal life insurance policies
issued by either Massachusetts General Life Insurance Company or
Philadelphia Life lnsurance Company and that were laier acquired and
serviced by Conseco Life whose policies are in force as of the date class
notice in this action is disseminated. This class does not include officers
or actumies (or their immediate families) of Massachusetts General,
Philadelphia Life, Conseco Life, or any of their parent companies,
including Conseco, Inc.

Plaintiff further seeks certitication of the following Califomia class of
policyholders:

A1l owners of Valulife and Valuterm universal life insurance policies
issued by either Massachtlsetts General Life Insurance Company or
Philadelphia Life lnsurance Company and that were later acquired and
serviced by Conseco Life whose policies are in force as of the date class
notice in this action is disseminated and eitherreside (sicj in the State of
California when the policy was issued or now reside in the State of
Califonlia. This class does not include officers or actuaries tor their
inzmediate families) of Massachusetts General, Philadelphia Life,
Conseco Litk, or any oftheir parent companies, including Conseco, lnc.

Defendmzt does not challenge the adequacy of these proposed definitions. With the
(NV-90 (06r'tN) CIVIL MINIJTES - GENEIIAL Page 5 of 1 2
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exception of changing the Califonlia class definition to ineorporate the proper tense
(&t...and who either resided in the State of Califomia when the policy was issued or now
reside in the State of California. . .*'), the Court finds these definitions to be satisfactory.

B. Rule 23(a)
Plaintiff must show that the class meets the four requirements of Rule 23(a): (l)

numerosity; (2) commonality; (3) typicality; and (4) adequacy of representation. Fed R.
Civ. P. 23(a)(l)-(4). Defendant does not contest that Plaintiffhas met requirements (1)-
(3), and, indeed, Plaintiff has shown that she has.

Tlle numerosity requirement is satisfied. Defendant does not dispute Plaintiffs
contention that there are Inany thousands of policyholders nationwide who Inay fall
within the class. See Dillon Decl. !( 9 (stating that approximately 48,000 Valulife and
Valuterm insurance policies are outstanding and in force).

Commonality is also satisfied, as Kthere are questions of 1aw or fact common to the
class.'' Fed. R. Civ. P. 23(a)(2). Defendants do not disptlte that Conseco Life approached
the policies as a group. See Dillon Decl-, Ex. A at 1 ; Complaint, Ex. A at A-34. Nor
does Defendant dispute that the key legal question of whether the cost of insurance rate
increases would be permitled l-mder the uniform language of the policy is common to all
members of the cliss. See Complaint ! 21 (a).

Plaintiff s claim also satisfies the typicality requirenzent. Plaintiff alleges---and
Defendaut does not dispute that she purchased one of the policies at issue and that she
was subjected to the 2003 cost of insurance rate increase no differently than the other
naembers of the proposed class. Complaint ! 7, 54-57.

Defendant does dispute whether ttthe representative parties will fairly and
adeqtlately protect the interests of the class-'' Fed. R. Civ. P. 23(a)(4). This depends on
two questions: ( l ) whether the nanaed Plaintiffs and their counsel have any conflicts of
interest with other class members and (2) whether the named plaintil-fs and their counsel
will prosecute the action vigorously on behalfofthe class. Hanlon v. Chr-jsler Cbrp-,
l 50 F. 3d 1 01 1 , 1 020 (9th Cir. 1 998). Defendant does not challenge the adequacy of
Plaintiff s counsel, but it does argue that Plaintiff is an inadeqtlate class representative
CV-90 (06z'04) CIVIL MINUTES - GENERM-. Page 6 ef 12



O
UNITED STATES DISTMCT COURT
CENTRAL DISTRICT OF CALIFORNIA

CWIL MINUTES - GENERAL
Case No. CV 08-1506 AHM (JTLx) Date December 7, 2009
Title CELEDONIA X. YUE v. CONSECO LIFE INSURANCE COMPANY

because her claims are time-barred by Califomia's four-year statute of limitations on
actions for breach of contract, presumably, Cal. Code Civ. Proc. j 337. Opp'n at 22-23.
Ccmseco argues that Plaintiff's claim accrued in October 2002, when Conseco adopted a
Board resolution with respect to the cost of insumnce increase at issue. However, even if
the cause of action did accrue at that poim for statute of limitations purposes a question
the Court will not resolve at this time Plaintitrs claims would not be time barred
because this is an appropriate case in which to apply the discovery rule.

In April Entemrises, the California Court of Appeal extended the discovery rule
into certain breach of contract cases, even where there is 11o allegation of fraud,
professional negligence, or breach of fiduciary duty. April Entelprises, Inc. p. KTTV, 147
Cal. App. 3d 805, 830-32 (Ct. App. 1983). Specifically, the court fotmd that $ça common
thread seems to run through al1 the types of actions where courts have applied tlle
discovery ruler'' namely that the çiinjury or the act causing the injury, or both, have been
difticult for the plaintiff to detect.'f 1d. at 83l . ln most cases, as well, Gtthe defendant has
been in a fax supexior position to comprehend the act and the injuly*' and ttthe defendant
had reason to believe the plaintiffremained ignorant he had been wronged.'' 1d. There is
also ttan tmderlying notion that plaintiffs should not suffer where circumstances prevent
them from knowing they have been harmedy'' which is often ttaccompanied by the
corollary notion that defendants should not be allowed to knowingly profit from their
injuree's gsicq ignorpmce.'' 1d. See c/-ç() Gln'czman v. 4550 Pfctp Partners, L td., 107 Cal.
App. 4th 1 , 5-6 (Ct. App. 2003) (reaffirming the principles in Aprl'l Entelprisesj.l

Here, the injury and the act causing the injury were both nigh to impossible for
Plaimiff to detect in October 2002. Conseco does not disclose the actual cost of
insurance rates to policyholders but only advises as to the monthly cost of insurance
charge deducted from the account value. Complaint ! 36. In addition, Defendant did not

'Defendant's citation to Perez-Encinas v. Amenis L l'/è lns. Co., 486 F. Supp. 2d
l 127, 1 l35 (N.D. Cal. 2006), is inapposite because in that case, the alleged breach of
contract was not difficult to detect, and the defendant was not in a far superior position to
comprehend the alleged breach. lndeed, the defendant there believed that it was
faithfully executing the contract, and the plaintiffs were actually in a better positioll tllan
the defendant to detect the breach. 1d. at l 135-36.
(N-90 (06z'04) CIVIL MINUTES - GENER.G Page 7 of 12
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at any point notify policyholders of the upcoming change of rates in their policies.s
Complaint ! 56. Further, the actual increases would not be visible in a policyholderfs
annual report until Year 2 l when the rates increase. See Complaint ! 38. Defendant was
clearly in a far better position to comprehend the act and injury, since it raised the rates,
and so the statute of limitations for Plaintifrs breach of contract claim should not have
begun to rtm until Plaintitx-knew or had reason to know ofher claim. To hold otherwise
Rwould amount to an expectation that a contracting party i.n such situations has a duty to
continually monitor whether the other party is performing some act inconsistent with one
of the many possible terms in a contract.'' Apl-il Enterprises, l47 Cal. App. 3d at 832.
ttlmposing such a duty to monitor is especially onerous when the breaching party can
commit the offending act secretly, within the privacy of its own offices,'' 1d., as
Defendant allegedly did here. Plaintiff's claims are not time-barred, and she is an
adequate represmltative for the class.

C. Rule 23(b)(2)
A clâss may be certified under Rule 23(b)(2) if çtthe party opposing the class has

acted or refused to act on grotlnds that apply generally to the class, so tlzat final injunctive
reliefor corresponding declaratory reliefis appropriate respecting the class as a whole.''
Fed. R. Civ. P. 23(b)(2) . Rclass certification under Rule 23(b)(2) is appropriate only
where the primary relief sought is declaratory or injunctive.'' Zinser v. Acctqilx saçetzrc:
lnstitute, lnc, 253 F.3d l l 80, l I 95 (9th Cir. 200 l ). ttA class seeking monetary damages
may be certified pursuant to Rule 23(b)(2) where such relief is çmerely incidental to (the)
primary claim for iljtmctive reliell''' 1d. (quoting Probe v. State Teachers ' Retirement
kîjw/ezn, 780 F.2d 776, 780 (9th Cir. 1986).

Defendant does not dispute that it is proper to analyze whether certitication is
appropriate tmder Rule 23(b)(2) because the primary form of relief requested is
injunctive. Indeed, although Plaintiff does ask for damages in the form of repayment of
any tlnlawful overcharges, Complaint !! 5, 6, the primary fonn of relief requested is

8Defendant asserts that tçever.y policyholder began receiving illustrations, just like
Yue did, showing that their premiums would increase in year 2 l of the policy.'' Opp'n at
22 1,.25. However, Defendant does not stale when these alleged notices were sent out,
nor does it cite to any facts to support tlzis assertion.
cv-90 ((16/.(y1) Cl*'IIw MINUTES - GENERAL Page 8 of 12
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injunctive relief preventing Defendant from increasing the cost of the policies, Complaint
Prayer for Relief ! l , an event which is not scheduled to occur until Year 21 of the
Policies, which corresponds to 2016 for Plaintiff. Complaint !! 4, 7.

Moreover, class certification is appropriate because Defendant has acted on
grounds that apply generally to the class, so that t5na1 injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole. See Fed. R. Civ. P.
23(b)(2). Conseco treated al1 of the Policies alike in deciding to implement the Year 21
cost of insurance increase. A11 of the Valulife and Valutezm Policies contain identical
cost of insurance language that requires the company to determine monthly cost of
insurance rates ttbased upon its expectation as to future mortality experience.''
Complaint, Ex. A at A-34; Dillon Decl, Ex. A at 1 . Conseco allegedly decided to
unifonnly increase the cost of insurance rates for al1 of the Policies in Year 2 1 based on a
new itmortality ratio'' ctmcept developed by outside consultants. Complaint !! 54-55,'
Dillon Decl., Ex. A at l . lt is therefore appropriate for the Court to evaluate the claims
on behalf of the entire class as a whole, to determine whether these increases are
permissible under the Policies and, if the increases are not justitied, to order injunctive o:r
declaratory relief applicable to the entire class of Policyholders.

ln its Opposition, Defendant argues that a variety of differences in contract law in
different states prevent cenitication of the class. It asserts that because state law may
vary on a number of issues including when the policyholder's claim accrues- whether to
treat the breach of contract claim as a present or an anticipatory breach, and whether
specifc pedbrmance is available- . a national class may not be certified-g Opp'n at 6-7.

9One particular ground on which Defendant objects to class treatment is that
individualized discovery will be necessary for each plaintiff to determine when she
acquired knowledge oflzer claims for statute oflimitations purposes. However, even in
the context of certitscation of 23(b)(3) classes, which require a nlore exacting
predominance analysis, Ktlals long as a sufficient constellation of common issues binds
class members together, variations in the sources and application of statutes of limitations
will not automatically foreclose class certifscaticm under Rule 23(b)(3).'' Waste
Mt'lrvlgczat?af Holdings, Inc. v. Mowbra-j', 208 F.3d 288, 296 ( 1 st Cir. 20004. ln fact,
Glcqourts have been nearly unaninlous . . . in holding that possible differences in the
application of a statute of lilnitations to individual class nzenzbers, including the nanzed
CV-90 (06/04) CIVIl= MINUTES - GENERAL Page 9 of 12
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However, Rule 23(b)(2) does not require a showing of predominance or manageability as
required under Rule 23(b)(3). Rodriguez v. Ht'l?'e-v, 578 F.3d l 032, 1051 (9th Cir. 2009)
(tçguqnlike actions brought under one of the other 23*) prongs, tquestions of
manageability and judicial economy are . . . irrelevant to 23(b)(2) class actions.'''
(quoting Forbush v. J.C. Penne?. Co., 994 F.2d 1 10 l , l l 05 (5th Cir. 1993)),. Walters v.
Reno, 145 F.3d l 032, 1 047 (9th Cir. 1 998) (tsAlthough common issues must predominate
for class certification under Rule 23(b)(3), no such requirement exists under 23(b)(2).'3.
Nor does the Ninth Ch-ctlit require a tçcohesiveness'' analysis under Rule 23(b)(2), as
argued by Defendant. See Fc/fcrxs-, 145 F.3d at 1047 (HgWlith respect to 23(b)(2) in
particular, the govenunent's dogged focus on the factual differences among the class
naembers appears to demonstrate a fundamental misunderstanding of the rule. Although
common issues 14,11,1st predolninate for class certification under Rule 23(b)(3), no such
requirement exists under 230942). lt is suflicient if class members complain of a pattern
or practice that is generally applicable to the class as a whole-'') Defendant cites not a
single case holding that a choice-of-law analysis or a broader predominance analysis is
required to certif.y a class under Rule 23(b)(2).l0 vb'ee Opp'n at 4-5. Thus, the question of
whether state 1aw may differ on such questions is not relevant lo the Court's analysis.

Furthermore, Defendant has not identitsed any variation in state 1aw thal bears o11
the ftmdaxnental question in this case whether Conseco had contracmal authority under
the Policies to impose the cost of insurance rate increases at issue. See Opp'n at 6-7. All
of Defendant's purported variations in state 1aw are wholly tangential to the ftmdamental,
common question of law in this case. These variations, therefore, do not preclude class

plaintiffs, does not preclude certification of a class action so long as the necessary
commonality and, in a 23(b)(3) class action, predominance, are otherwise present.'' ln re
facF'x)' vbbstems Equlpment Zct'/-ç/a.g Secttl-ities L J/syc/Da, 642 F. Supp. 7 l 8, 752-53
(E.D.N.Y. l 986) (compiling authorities addressing the issuel; see t-1/.î./) tvassachusetts
.#./!//at'I/ L ('/è lnstlrance Co. v. Superior Cf?l/r/, 97 Cal. App. 4th 1282, 1295 (Ct. App.
2002) (quoting Enerm' ,%'.5'fczn-: on this point).

'tNor does Defendant cite to any cases holding that a plaintiff is required to submit
a trial plan, as it argues, in the case of a class certification tmder Rule 23(b)(2). Opp'n at
l 6- l 7.CV-90 (06/04) CIVl1u MINUTES - GENEKAI . Page 10 of l 2
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certification under Rule 23(b)(2).il
D. The California Class for the UCL Claim

Delkndant's only challenge to the certilication of the Calilbnlia class covering the
claim under California's Unfair Competition Law (tCUCL>'I Cal. Bus. & Prof. Code jj>
17200 et seq., is that individualized inquiries would be required to deternzine if particular
plaintiffs satisfied the stamte of limitations. For the snme reasons as discussed in
footnote 9, supra, this argument does not preclude class certitication. Conseco cites no
Califonlia case declining to certify a class seeking injtmctive relief under the UCL on the
theory that each member of the class must individually prove timeliness of her claim. In
fact, in lvassachttsetts ::.:1//!/t7/, the court rejected the contention that individual discovery
detenninations precluded class certilication for a UCL clailn. Massachusetts Mlf/lft?/ Life
Ins. Co. v. Superior Ctplfr/, 97 Cal. App. 4th 1282, 1295 (Ct. App. 2002). The court
reasoned, tlGiven the fact that plaintiYs claim is based on a nondisclosure, the objective
determination of when the nondisclosure should have been discovered seems readily
amenable to class treatment-'' Id. Hcre, too, an objective determination of when the class
members should have discovered the increase in cost of instlrance rates based on a
disclosure or the lack thereofby Defendant seems readily amenable to class treatement.
Thus, this argument does not preclude certitication of the California class based on the
UCL claim.

V. CONCLUSION

For tlle foregoing reasons, the Court GRANTS Plaintifps motion for class
certification. 'Fhe Court certilies the following classes:

llDetkndant also asserts that class certification is precluded because many of the
putative class members may Iack standing. Opp'n at 2 I . This argument is a non-starter.
ln a class action, ttstanding is satistied if at least one named plaintiff meets the
requirements.'' Bates v. United f'tzrcc/ Sowice, lnc., 51 l F.3d 974, 985 (9th Cir. 2007).
The Court has already determined that Ms. Yue's claims are ripe, present a case or
controversy, and that Ms. Yue has standing to assert a claim under California's Unfair
Competition law. December 8, 2008 Order at 6- l 3.
CV-90 (06/04) CIVIL MINUTES - GENERAL Page l l of 12
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1) As to the breach of contract and declaratory relief claims (the national
classl:
All owners of Valulife and Valuterm universal life insurance policies
issued by either Massachusetts General Life lnsurance Company or
Philadelphia Life lnsttrance Company and that were later acquired and
serviced by Conseco Lifewhose policies are in force as of the date class
notice in this action is disseminated. This class does not include oftkers
or actuaries (or their irnmediate families) of Nfassachusetts General,
Philadelphia Life, Conseco Life, or any of their parent companies,
including Conseco, lnc.

and

2) As to the UCL claim:
All owners of Valulife and Valuterm universal life insurance policies
issued by either Massachusetts General Life Insurance Company or
Philadelphia Life Insurance Company and that were later acquired and
serviced by Colzseco Life whose policies are in force as of the date class
notice in this action is disseminated and who either resided in the State
of California when the policy was issued or now reside in the SGte of
California. This class does not include officers or actuaries tor their
immediate families) of Massachusetts Generals Philadelphia Life,
Conseco Life, or any of their parent companies, including Conseco, lnc.

No hearing is necessary. Fed. R. Civ. P. 78,' L. R. 7- l 5.

;
lnilials ot- Pmparer SMO
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upon:
1 Copies V FedEx USPS
Timothy P. Dillon
Law Offices of Timothy P. Dillon
361 Forest Avenue
Suite 205
Laguna Beach, California 92651
Attorney for Plaintiffs-Appellees,
Celedonia X. Yue, M.D., et aI.

Copies FedEx USPS

the addresstes) designated by said attorneyts) for that purpose by depositing the number of
copies indicated above, of sarne, enclosed in a postpaid properly addressed wrapper in a Post
Office Mail Depository, under the exclusive custody and care of the United States Postal Service,within the State of California, or properly addressed wrapper in an Federal Express Omcial
Depository, under the exclusive custody and care of Federal Express, within the State of
California

1 Copies V FedEx USPS
Andrew S. Friedman
Francis J. Balint
Bonnett, Fairbourn, Friedman & Balint, P.C.
2901 North Central Avenue, Suite 1000
Phoenix. Arizona 85012
Attorneys for Plaintiffs-Appellees,
Celedonia X. Yue, M.D., et aI.

Copies FedEx USPS

l further declare that this same day the original and copies has/have been hand delivered for
filing OR the original and 4 copies has/have been filed by V third party commercial carrier for
next business day delivery to: Office of the Clerk

United States Court of Appeals
For the Ninth Circuit
95 Seventh Street
San Francisco, California 94103-1526

l declare under p alty of perjury that the foregoing is true and correct:
Signature: fe..-

N


