
Case3:09-cv-02292-VRW Document6zo FiIedO3/15/10 Pagel of 21

1 COOPER AND KIRK, PLLC
Charles J. Cooper (DC Bar No. 248070)*

2 ccooper@cooperkirkcom
Davld H. Thompson (DC Bar No. 450503)*

3 dthompson@cooperkirkcom
Howard C. Nielson, Jr. (DC Bar No. 473018)*

4 hnielson@cooperkirkcom
Nicole J. Moss (DC Bar No. 472424)*

5 nmoss@cooperkirkcom
Jesse Panucclo (DC Bar No. 981634)*

6 Jpanuccio@cooperkirkcom
Peter A. Patterson (Ohio Bar No. 0080840)*

7 ppatterson@coopeqkirkcom1523 New Hampshlre Ave. N.W.? Washington, D.C. 20036
Telephone: (202) 220-9600, Facsimile: (202) 220-96018

p
LAW OFFICES OF ANDREW P. PUGNO

10 Andrew P. Pugno (CA Bar No. 206587)
andrew@pugnolawcom1 1 101 Parkshore Driv ?e Suite 100, Folsom, California 95630
Telephone: (916) 608-3065, Facsimile: (916) 608-3066

12
ALLIANCE DEFENSE FUND

13 Brian W. Raum (NY Bar No. 2856102)*
braum@telladforg

14 James A. Campbell (OH Bar No. 0081501)*
campbell@telladforgj15 15100 North 90th Stree yt Scottsdyle, Arizona 85260
Telephone: (480) 444-0020, Facslmile: (480) 444-0028

l 6
ArronEYs FoR DEFENDANT-INTERVENORS DENNIS HOLLINGSWORTH,

17 GAIL J. KMG ,HT MARTIN F. GUTIERREZ, MARK A. JANSSON,
d PItOIEIZTMAIXRIA.GE.COM - YEs O'N 8, Aan

18 PROJECT OF CALIFORMA RENEWAL
19 * Admittedpr/ hac vice
20 UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA
21

KRISTIN M. PERRY, SANDRA B. STIER, CASE NO. 09-CV-2292 VRW
22 PAUL T. KATAMI, and JEFFREY J.

DEFENDANT-INTERVENORSZARRILLO
,23 DENNIS HOLLINGSWORTH, GAIL

KNIGHT MARTIN GUTIERREZPlaintiffs, MARK gixssox Axo I>ROTECIr-24 MARRIAGE.COZ'S RESPONSE TO
25 - Y! . . VBJECTIO GYTHEACLVAN9 . --

-
'
.
-
-
-
-
-
-
- 
- - - . ..- . . - . -EQ.I.JAILIJ?-Y-QALIFORMA-TU-- . . .
26 ARNOLD SCHWARZENEGGER, in his offici>l MAGISTM TE JUDGE SPERO'S

Mucll s 2010 OROER GRANTINGcapacity as Governor Of California; EDMUND ) coMpEt
z27 MOTION OG

. BROWN, JR., in his official capacity as At-
torney General of California; MARK B. HOR-28

DBFENDANT-mTERVENORS' RESPONSE TO OBJECTIONS OF THE ACLU AND EQUALITY CALIFORNIA
CASE NO. 09-CV-2292 VRW AA 0083

Kristin Perry, et al v. Arnold Schwarzenegger, et al Doc. 4 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/circuit-courts/ca9/10-15649/
http://docs.justia.com/cases/federal/appellate-courts/ca9/10-15649/4/1.html
http://dockets.justia.com/


Case3:09-cv-02292-VRW Document6zo FiIedO3/15/10 Pagez of 21

1 TON, in his official capacity as Director of the
California Department of Public Hea1th and State2 Registrar of Vital Statistics; LINETTE SCOTT

, Date: March 16, 2010in her official capacity as Deputy Director of ume: 10:00 a.m.3 Hea1th Infonuation & Strategic Planning for the Judge: chief Judge Vaughn R. Walker4 California Department of Public Health; PA- Location: Courtroom 6, 17th FloorTRICK O'CONNELL, in his official capacity as
5 Clerkxecorder for the County of Alameda; and

DEAN C. LOGAN, in his oftkial capacity as6 Registrar-Recorder/county Clerk for
the County of Los Angeles,7

8 Defendants,

9 and
10 PROPOSITION 8 OFFICIAL PROPONENTS

DENNIS HOLLINGSWORTH, GAIL J.
KNIGHT MARTIN F. GUTIERREZ HAK-11 SHING ZLLIAM TA ,M and MARII A. JANS-
SON; and PROTECTMARRIAGE.COM - YES12
ON 8uA PROJECT OF CALIFORNIA RE-
NEWAL,13

14 Defendant-lntervenors.

15
16 Additional Counsel for Defendant-lntervenors

17 ALLIANCE DEFENSE FUND
lg Timothy Chandler (CA Bar No. 234325)

tchandler@telladforg19 101 Parkshore Driv re Suite 100, Folsom, California 95630
Telephone: (916) 932-2850, Facsimile: (916) 932-2851

20 Jordan W. Lorence (DC Bar No. 385022)*
2j jlorence@telladforg

Austin R. Nimocks (TX Bar No. 24002695)*
:.2 animocks@telladforg801 G Street NW, Suite 509, Washiqgton, D.C. 20001
23 Telephone: (202) 393-8690, Facsimlle: (202) 347-3622

* Admittedpr/ hac vice24

Z.6-.
26
27
28

DEFENDANT-INTERVENORS' RESPONSE TO OBJECTIONS OF THE ACLU AND EQUALITY CALIFORNIACASENO. 09-CV-2292 VRW AA 0084



Case3:09-cv-O2292-VRW Document6zo Filed03/15/1O Page3 of 21

TABLE OF CPNTENTS

SPONSES TO THE ACLU AND EQUALITY C 1FO IA'S OB CTIONS ................ 2

B.

D.

i
DEFENDANT-INTERVENORS' RESPONSE TO OBJECTIONS OF Tlv ACLU AhrD EQUALITY CALIFORNIACASE NO. 09-CV-2292 VRW AA 0086



Case3:09-cv-02292-VRW D0cument620 FiIed03/15/10 Page; of 21

TABLE OF AUTHORITIES

Cases Paee
J3/itz?z 37. JhT Jî 3bï()-%3n-%., Jr?z(l., 6):1 6) 17.:! (1 1 zl ()21 (6)t11 (2 ir. 1 f) 6) 1 ) .......................................................... 1
(ïlar% 3z. kfptltl tll-itie?u% ùr?7tfzf-ç. atl PPJP '?z, zl :r f) l-J. 84 . é5 EI EI ( l 6) EI '7) ............................................................ 1 ()
lk-l-la-vt Jhrfz/ '1 tz/-zy/é, zitz?k t?tr (LI()l-),. 3z. ;hrJTJkp?, zk é5 ;! l-J. f;. t; t; t; ( 1 f) iI 1 ) .................................................. 1 ()
Indiana Democratic fkr/y v. Rokita, 458 F. Supp. 2d 775 (S.D. lnd. 2006) .............................. 5
Keithley v. Homestore.com, Inc-, 629 F. Supp. 2d 972 .D. Cal. 2008) .................................... l
6lrshall 3z. kv JJt?F, 3 ti 5 lR.(! (1 1 () 5 ( 9th (z1-r. 1 6/ t; ($) ....................................................................... 5
erriera v. Allstate Ins. o., o. 96-56025, 1997 .S. pp. L IS 33531

Rutti v. L ojack Corp., No. 07-56599, 2010 U.S. App. LEXIS 4278 (9th Cir. Mar. 2, 2010)....... 9
Ià?lll-tL? ff uslttlté?u% 37. tlYt7uv/?'t), 11 il *7 17.1! (1 6) EI iI (f'tll (2 l-r. 1 f) 11 6/) ................................................................. 15
Unitedstates v. Ele achi, No. 96-10014, 1997 U.S. App. LEXIS 6381

Ibblll-t3?6l khz/tz/t?uç )?. z/ tlIr-ùrdl tz/-rl, 6) é5 zl 17 .:1 cl 15 tl t; ( 6)tl1 (2 ir. 1 6) 6):! ) .................................................... 15
I;r?7I-ftl tf uqlttztL?uz 3z. ûrl- zf7,tz, t5 6)21 12 .:! (1 éF j) 1 ( fltll (2 1- r. l 6/ EI ;! ) .............................................................. é5
Iqblll-tL?6l xhzft?t, ljqllïl-iiL?l.uz 3z. tl @? é?l-, 2121 :! l-J. E; . 1 6) E9 ( l 6) ,7 6)) .........-....................................................... 1 ()
Other

ii
DEFENDANT-mTERVENORS' RESPONSE TO OBJECTIONS OF TIIE ACLU AND EQUALITY CALIFORNIA

CASE NO. 09-CV-2292 VRW AA 0086



Case3:09-cv-O2292-VRW Document6zo FiIed03/15/10 Pages of 21

1 Defendant-lntervenors ProtectMarriage.com, Dennis Hollingsworth, Mark Jansson, Gail Knight,
2 Eç '' f 11 submit this response to the Objectionsand Martin Gutierrez (collectively, Proponents ), respect u y
3 to the March 5, 2010 order of Magistrate Judge Spero filed by Equality California and No on
4
Proposition 8, Campaign for Marriage Equality: A Project of the American Civil Liberties Union. See

5
Doc #s 610, 614.6

BACKGROUND7
On March 5, 2010, Magistrate Judge Spero granted Proponents' motion to compel production8

9 from Californians Against Eliminating Basic Rights CCCAEBR''), Equality California, and No on
10 Proposition 8, Campaign for Marriage Equality: A Project of the American Civil Liberties Union
1 1 t&AcLU,'). see Doc # 610. Proponents had served document subpoenas on these organizations(
12 pursuant to Fed. R. Civ. P. 45. Those subpoenas, and this instant dispute, arose in the context of the
13

more general question of whether internal campaign documents constitute permissible discovery and
14

admissible evidence in a constitutional challenge to a law enacted by voter initiative or referendum.1 5
Equality California and the ACLU (hereinafter the tGNo-on-8 Objectors'') tiled objections to the16

17 March 5 order on March 1 1, 2010. See Doc # 614. CAEBR has not filed any objections to the March
18 5 order. Proponents have also today filed limited objections to specific portions of the March 5 order.
19 The background of the instant dispute is set out in greater detail in Proponents' objections and thus is
20 not repeated here.
2 1

STANDARD OF REWEW
22

Magistrate Judge Spero's order may not be set aside unless it is dEclearly erroneous or is contrary23

24 to law.'' FED. R. CIV. PROC. 72(a). See also Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1414 (9th Cir.
.-.. . . 25- . 199 1); Keithley v. Homestore.com, Inc., 629 E- Supp. 2d 972, 97.4 (N.D. Cal. 2008). Under this .

26 standard, the portions of Magistrate Judge Spero's order challenged by Equality California and the
27 ACLU should not be disturbed.
28

' !
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1 RESPONSES TO THE ACLU AND EOUAIJTY CALIFORNIA'S OBJECTIONS
2 The No-on-8 Objectors level four categories of objections against the March 5 order:
3 relevance, burden, privilege, and scope of disclosure. Taking as a given this Court's fulings and the
4
Ninth Circuit's prior opinion in this case, these objections must fail. ln the portions of the order

5
objected to by the No-on-s Objectors, Magistrate Judge Spero carefully applied the controlling law6

1already set down in this case.7
8 A. Relevance

9 First, the No-on-8 Objectors contend that Magistrate Judge Spero applied EGan incorrect sun-
10 ,, 'dard of relevance. Doc # 614 at 7. They do not, however, identify what standard of relevance
1 1 would have been proper. Nor do they cite any authority-not a procedural l'ule pr a single case-for
12

the proposition that the legal standard employed in March 5 order was tierroneous as a matter of
13
law.'' 1d. Accordingly, the No-on-8 Objectors have not carried their burden on this point.14

The No-on-8 Objectors instead contend that E&the discovery phase of this case has long-since15
16 passed'' and iithere has been a trial and the taking of testimony has concluded.'' 1d. at 7. From this
17 baseline, the No-on-8 Objectors argue that ttthere is nothing for the documents at issue to tlead to' ''

. j 8 and the Court cannot order production of the documents unless Gtthe documents themselves can
19

come in as probative evidence.'' 1d. at 8. The No-on-s Objectors then argue that the documents
20

cannot be introduced because they are not party admissions and would constitute hearsay. 1d. The
21

No-0n-8 Objectors cite no legal authority for these points, and thus it cannot be said that the March22
zg 5 Order's failure to incorporate them was clearly erroneous or contrary to law. But even setting that

24 aside, the argument still fails at every step.

25-.. . Th. ere is nothing to distinguish the timiny of the March 5 ord er from the C ourt's Januaq '8 or-
26

1 N theless, Proponents continue to maintain that on First Amendment privilege, relev-27 One
ance, burden, and scope-of-disclosure grounds this Court's prior and predicate orders and rulings

28 constitute error.

2
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1 der compelling production of Proponents' similar internal campaign documents, which also issued
2 after formal discovery had closed. See Doc # 372. As Magistrate Judge Spero explained, and as the
3 ,Court is well aware, the expedited nature of this case, along with the Ninth Circuit s unanticipated
4
alteration of its opinion on January 4, 2010, caused itdiscovery (and litigqtion regarding the scope of

5
the First Amendment privilege) (to) continuge) beyond the cut-off.'' Doc # 610 at 4. C/ Doc # 5846
at 17-19 (explaining why Proponents' motion was timely). The No-on-s Objectors' argument here7

8 appears to be a circuitous root to charging that Proponents' motion to compel was not timely, but the

9 No-on-8 Objectors explicitly disclaim any challenge to the March 5 order's finding of timeliness.
10 s ooc # 614 at 7 n.3; FEo. R. clv.p. 72(a) (&:A party may not assign as error a defect in the orderee
1 1 not timely objected to.''). And the No-on-8 Objectors are simply wrong in stating that Etthere has
12

been a trial and the taking of testimony has concluded.'' Doc # 614 at 7. On January 27, the
13

following colloquy occurred between the Court and counsel for Proponents:14
MR. THOMPSON: And then, finally, Your Honor, we did note, as the Court is aware,1 5
that our motions to compel are outstanding. And we're not in a position to formally rest

16 our case until those are resolved. lf we were to receive documents from the No On 8
campaign, then we might want leave to submit those documents and/or call witnesses

17 pertaining to those subject matters. But other than that, we have no further witnesses and
no further documents.18

THE COURT: Very well. We have either this morning or last evening issued an order19
calling for a response from the third parties that you have subpoenaed, the three organiza-

20 tions, and have also given the plaintiffs an opportunity to chime in, if they wish to do so.

21 Trial Tr. 2941:19-2942: 7. Accordingly, the documents at issue, if not admissible or relevant
22 &ul d to'' additional relevant ev'idence in the form of witnessthemselves, most certainly can ea
23 2testimony.
24

- -. .. .-  .- .-- --. ?-tntieed.p i4.wouidmoçàsve-ven-aa-rozïate.to torcer-èroponents lo.restthoir-case. on-janu- - . -
26 al'y 25, before this motion was conclusively decided and the documents produced. Proponents

filed their motion to compel while trial was still in full swing, along with a motion to shorten
27 time to have the matter resolved as expeditiously as possible. The No-on-8 Objectors resistedsuch expedition and the Court chose to wait to resolve the motion until after January 25. That
28 delay, which was not caused or supported by Proponents, should not now be held against them in

(Continued) 3
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1 ln any event, even if no further witnesses are called, the No-on-8 Objectors are simply
2 wrong to contend that these documents could only be introduced as admissions of party
3 opponents. Several of the documents introduced by Plaintiffs were not created by Proponents
4
(and thus are not admissions), but rather simply were documents that Proponents had in their

5
possession. See FED. R. EVID. 801(d)(2); Trial Tr. at l 628-33 (admission of PX 2555 over6
objection); id. at 2368-69 (admission of PX 2655 over hearsay objection); id. at 2388 (admis-7

8 sion of PX 2455); id. at 2931 (admission of PX 2403); id. at 2392-93 (admission of PX 2385
9 over hearsay objection). And the No-on-8 Objectors are wrong to conclude that the documents
10 ld othemise constitttte hearsay. Hearsay is GGa statement, other than one made by theWOu
1 1 declarant while testifying at the trial .. . offered in evidence to prove the tnzth of the matter
12

asserted.'' FED. R. EVID. 801(c). This Court has .held that documents such as those at issue here13
EGforml) a legislative history that may permit the Eclourt to discern whether the legislative intent14

of (Proposition 81 . .. was a discriminatory motive.'' Doc # 214 at 14. Thus, the documents1 5
16 need not be submitted as statements of the declarants for purposes of proving the truth of the

17 matter asserted therein, but rather to shed light on the potential motivations of the non-declarant
: 1 8 voters. As Magistrate Judge Spero explained at the February 25 hèaring, EEwhether these

19
(documents) are ... Ihearsay' ... certainly depends on what the purpose those documents were

20
being put (into evidence forl.'' Hr'g of Feb. 25, 20l 0, Tr. at 22:13-17. See also X at 25:16-192 1
(ç:(Y)ou can't tell, actually, the total mix that the voters got and what their intent was, even in22

zg passing it, unless you have both sides.''). Documents admitted for such purposes are simply not
24 hearsay. See, e.g. FED. R. EvlD. 801 advisory committee's note to subdivision (c) (Eçlf the
25. i ifieanee ef .an offered statement.lies selely in the faet.that it was-made, no.issue is raised. asU  '
26 their efforts to present the (tcomplete record'' the Court has called for, Doc # 76 at 5, including
27 Esthe mix of information before and available to the voters,'' Doc # 2l4 at 14, which includes any

document that çtcontainlsl, refergs) or relatels) to arguments for or against Proposition 8,5' Doc
28 #372 at 5.

4
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1 to the trizth of anything asserted, and the statement is not hearsay.''); Perriera v. Allstate Ins.
l Co No. 96-56025, 1997 U.S. App. LEXIS 33531, at *3-4 (9th Cir. Nov. 20, 1997) (ç-l-he*F
3 district correctly held the contested evidence was not hearsay because it went to knowledge
4
rather than to the truth of the matter asserted.'); Unitedstates v. Elekwachi, No. 96-10014,

5
1997 U.S. App. LEXIS 6381, at *6-7 (9th Cir. Apr. 2, 1997) CçWhen an out of court statement6
is being used not for its truth but to prove knowledge, it is not hearsay.h') (citing United States v.7

g Huguez-lbarra, 954 F.2d 546, 552 (9th Ck. 1992),' United States v. Castro, 887 F.2d 988, 1000
9 (9th Cir. 1989)); Unitedstates v. Tamura, 694 F.2d 591, 598 (9th Cir. 1982) (admitting telexes
10 d ibing a bribery scheme not for the truth of their contents but for the nonhearsay purpose ofescr
1 1 3showing defendant's knowledge of the scheme).
1 2

Moreover, many of the issues in this case are legislative facts. See FED. R. EVID. 201,
13
advisory committee note (Legislative facts <<are those which have relevance to legal reasoningl 4
and the lawmaking process.''); Marshall v. Sawyer, 365 F.2d 105, 1 1 1 (9th Cir. 1966) Ciegis-l 5

16 lative fads do not usually concern the immediate parties but are general facts which help the

17 tribunal decide questions of law, policy, and discretion.'). And the Court may take judicial
1 8 notice of documents that are probative legislative facts; the hearsay rules do not apply. See,
1 9 e.g., Indiana Democratic ptzrf.v v. Rokita, 458 F. Supp. 2d 775, 843-44 (S.D. lnd. 2006)
20
2 1 aMoreover, some of the documents may qualify as exceptions to the hearsay rule. See
2:. FED. R. EvID. 803(1) (;$(a) statement describiny or explaining an event or condition made while

the declarant was perceiving the event or condltion, or immediately thereafter'' is Ednot excluded
23 by the hearsay ru1e''); FED. R. EvID. 803(3) (Etla) statement of the declarant's then-existing state

of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental
24 feeling, pain, and bodily healthl'' is ççnot exoluded by the hearsay ru1e''),' FED. R. EvID. 803(6)

($çga) memorandum, report, record, or data compilatlon, in any form, of acts, events, conditions,
z5- .-qpi.piqlpxçy kkgppwq, np# >t. ()4 pq>r-lhq timx )y, p.y frf?ql imfqylp>lipp yyupytléttpp-.by,.: prpqn) 

- - ---
-
-- .witl/-kzzowledge, .1f kepi-ln-the-course-of-a regularly- -.conducted lmsiness-actlvii/-' Is-ttmoi-excluded.- .
26 by the hearsay ru1e''). The state of mind of the No-on-8 groups may be probative, for instance, of
the political power of gays and lesbians or (under this Court's rulings) of voter intent, and if the

17 documents are probative of these facts, then this they would qualify under the Rule 803(1)
exception.

28
5
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l (denying motion to exclude çinewspaper articles, transcribed oral statements, letters/press
2 releases, committee reports, websites, polls, andjournal articles'' as ûtunswom, unauthentièated,
9 '' d tion requiring rational basis review andand containgingq hearsay because case presente ques
4
thus tlthe submissions are admissible to the extent that they tend to establish a reasonable

5
justification for (the challenged lawj''); 9A. CHARI.ES ALAN WRIGHT & ARTHURR. MILLER,6
FEDERAL PRACTICE Ar PROCEDURE j 2409 (3d ed. 2008) (;GThe Evidence Rules authorize the7

8 taking of judicial notice of adjudicative facts but leave notice of legislative facts to development
9 by the federal courts.''l.
10 ' , :: uSecond, the No-on-8 Objectors argue that while Proponents statements to voters cou
11 help the Court understand why voters who voted in favor of the initiative did so ... in an
12

indirect and inferential sense,'' the statements of the opponents of Proposition 8 EEcannot . ..
1 3

'' his question Sçin any realistic or meaningful sense.'' Doc # 614 at 8.4 Asilluminatel) t14
1 5 4

ln their initial briefing, the No-on-8 Objectors were more fulsome in their objections to
16 the lines of inquiq this case has involved. They contended that their ççinternal, confidential, and

non-public campalgn communications have no bearing on and cannot possibly reflect the
17 rationale the ... voters adopted in support of Prop. 8.'' Doc # 546 at 8. See also Doc # 543 at 14.

As the Court is well aware, Proponents agree wholeheartedly with this position as it applies to
' 18 both sides' documents and thus believe it was clear error for this Court to allow discovery, and

introduction as evidence, of such documents. See, e.g.? Doc # 187 at 10-14; Doc # 197 at 6-11;
19 Petitioners' Mot. for a Stay, Perry v. Hollingsworth, No. 09-17241 (9th Cir. Nov. 13, 2009) at 19
(tçdisclosure of Proponents' intemal nonpublic communications with their political associates

20 would reveal nothingq about the voters' intenf'). Nonetheless, Proponents must litigate this case
based on the controlllnq rulings of this Court, and those rulings hold that discovery requests
seeking al1 communicatlons itto voters'' or the Gfpublic,'' Doc # 187-3 at 5, properly seek Girelevant2 1
discovery'' and, çEother than communications solely among the core group,'' require production of

22 any documents distributed to any person that ltcontain, refer or relate to arguments for or against
Proposition 8,'' Doc # 372 at 5.

23 The No-on-8 Objectors charge that Eilwlhat Proponents want is simply a Efree peak' at their
political opponents' inside information, and that is a misuse of the litigation process.'' Doc # 614

24 at 9. As the above procedural history demonstràtes, and as the No-on-8 Objectors well know, it
has been the Proponents who have fervently and relentlessly argued that the type of documents at

25- ..iu!!.ç hç/ Aw ppçfly itzçl.qy>p.l tq th. àA.pyqç pnd tlpt. djyqyç!y yf jylç!è dpçppwpp y.i.pl#.tjlh...p .- ' ' iltutlonal rlghù.ot-iiose4rn-boih-sldul-who-padlclpaafln ihe-Broqosltion-t-campalgn. kkce .. -.----- - wons .
26 Letter from Stephen V. Bomse, Counsel for ACLU of Northern Californla to Molly C. Dwyer,

Clerk of the Court, United States Court of Appeals for the Ninth Circuit (Nov. 27, 2009), Pcrry,
:7 No. 09-17241, at 2 n.4 Cfln fairness, Proponents served their subpoenas only after they receivedrequests for production from Plaintiffs. Proponents further advised the subpoenaed parties that
28 Proponents were seeking internal campaign communications only in the event that they were

(Continued) 6
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1 Magistrate Judge Spero recognized, however, there is no basis in this Court's opinions for
2 distinguishing in any way between the nonpublic documents of those who campaigned in
3 ,support of Proposition 8 and those who campaigned against it. See Doc # 610 at 6; Hr g of Feb.
4
25, 2010, Tr. at 25:12-19 C((A)nd the judge has already decided this .... (Ylou can't tell,

5
actually, the total mix that the voters got and what their intent was, even in passing it, unless '6
you have both sides.''). On the contrary, the Court has held that: (i) it must examine tçthe7

8 history and development of California's ban on same-sex marriage'' and the ç* ihistorical

9 context and the conditions existing prior to (Prop 8's) enactment,' '' including iGadvertisements
10 d ballot literature considered by Califomia voters,'' Doc # 76 at 8-9,'5 (ii) that ççthe mix ofan
1 1 information before and available to the voters forms a legislative history that may permit the

' 1 2
(Clourt to discern whether the legislative intent of an initiative measure .. . was a discriminatory

13
motive,'' Doc # 214 at 14 (emphasis added); and (iii) that Gtdocuments that conuin, refer orl 4
relate to arguments for or against Proposition 8 ... (constitute) relevant discovely'' Doc # 3721 5

16 at 5 (emphasis added). These relevance principles, by their express terms and by their logic, are
17 in no way limited to Proponents' documents. If they were, the Court would have had no
18 :( '' f information is relevant or that documents containingoccasion to state that the mix o

. '
19 arguments IGagainst'' Proposition 8 are relevant. -
20

Nonetheless, the No-on-8 Objectors maintain that materials relating to opposition to a21
ballot measure cannot Possibly be relevant to the intent of those voters who approved the22

ig measllre. Ztlt given that the Court deems it appropriate to Venture beyond the text Of a ballot

24 measure itself (tO the ballot arguments, to public advertisements, or to nonpublic information),
- .. . - -. 25. . .. . - . . . . . . j j p. . . yuo. suuy.. ygu-ju uys tuuy-sa-juu u. jy. u u .... . .. .-- .- -.oVi.geYiO-W. OYCI a%tlYYOCl1mfVS.-.). COP. OCICIR

26 lmtil the controlling legal rules chanye? must litigate the case on those terms. A suggestion thatso litixating the case on these terms ls 1Ea misuse of the litigation process'' is baseless.
27 o The No-on-8 Objectors thus appear to simply disagree with this Court's prior holdings.

See Doc # 614 at 8 ($1(T)his Court is not being asked to write a history of the campaign over
Proposition 8....'').28

7
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1 it follows as a matter of logic that a voter who ultimately voted in support of that measure may
2 have been intluenced not only by materials supporting the measure, but also by materials
3 expressing opposition. Most informed voters weigh both sides of a debate-they credit some
4
arguments, dismiss others, and reconsider others in light of new information (from both sides).

5
It is this tsmix of infonuation'' that informs a voter's choice and the balance he or she ultimately

6
strikes in coming to a final decision. lf public ads and private campaign documents are indeed7

8 relevant, then such materials from both sides are necessary to evaluate the reasons why voters

9 for Proposition 8 ultimately struck that balance. See Hr'g of Feb. 25, 2010, Tr. at 6:6-19

10 t- the Court) (ç<(T)he information before the voters ... was a conversation.... People(statement o
1 l went back and forth on various topics. And so the idea that only the communications in the
12

outside world to the voters from one side are relevant seems to make no sense. If ... the entire
13
mix of information before the voters is what the judge would look at, ... then it seems to me14 .

that internal communications from either side, within either side, would be relevant to elucidate15

16 the messages that got transmitted.''l; id. at 27:5-1 1. Thus, materials expressing opposition to
17 Proposition 8 form part of the tçmix of information'' voters may have considered and are equally

18 i rt (to whatever extent such materials are relevant at a1l).relevant to materials express ng suppo
19
And there can be no argument that the No-on-8 Objectors possess a significant quantity of this

20
pertinent infonnation. See Hr'g of Feb. 25, 2010, Tr. at 40:15-20 (statement of counsel for. 2 1
Equality California) (Gl-flhis was a statewide campaign that was targeting every single discrete22
group of voters that you could imagine ... and had to employ very different strategies and23

24 messaging to reach al1 of those regions and groups.').
-- . . 25 -. Thusj it. is simply 'not true that Pro-ponents have been ff'reduced to aryuing''that the'.q '' ' ' ' -

26 documents they seek could be relevant because some voter may have been so offended by
27

something said by the No on 8 campaign that she changed her vote to Yes from No.'' Doc #
28

8
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1 614 at 8. Though even if this were true, it is not clear why such an argument would be
2 insufficient to carry the day. Voters may well be motivated to vote for (or against) a law in
3 reaction against the statements, arguments, and messages presented by its opponents (or its
4
supporters). Such a possibility seems especially likely in a highly contentious campaign such

5
as that surrounding Proposition 8, where passionate-and sometimes intemperate-statements6
and arguments were presented by some extremists on both sides of the debate. For examplé,7

8 some voters may have reacted negatively to the religious intolerance displayed by some aspects

9 of the No-on-8 campaign, and the documents of the No-on-8 Objectors may shed light on how
10 h ads and messages were counterproductive. Or the documents might show that voterssuc
11 reacted negatively to the violence committed against supporters of Proposition 8 by its
1 2 6opponents.
13

This Court has characterized (tthe mix of information before and available to the voters''14

as E<a legislative history'' relevant to this case. Doc # 214 at 14. Courts that examine legislative15

16 history for other purposes regularly examine materials supporting and opposing the law in
17 question. See, e.g., Rutti v. f ojack Corp., No. 07-56599, 2010 U.S. App. LEXIS 4278, at *16
l 8 6

The No-on-8 Objectors also contend that Proponents' nonpublic documents are relevant
19 because they may reveal the tGarguments that the Proponents chose not to make (thereby

revealing what Proponents believed Proposition 8 was really about or was intended to accom-
20 plishl,'' whereas çsthe same thing cannot be said of No on 8 documents.'' Doc # 614 at 9. It is

true that exactly the same thing cannpt be said of the Yes-on-8 and No-on-s documents, for
21 1&Yes'' and CWo'' are, indeed, different words. But (accepting the paradigm established by this

Court's orders) arguments that the No-on-8 campaign chose not to make may reveal that the
22 opponents (i.e., those who, inter alia, drafted the ofticial ballot argument against Prop 8) creditedthat voters might have intent that is not rooted in animus but instead in rational bases.
23 lt is also worth noting that in the course of making this argument, the No-on-8 Objectors

contend that they ç&already have produced ... volunurily'' all (çpublic'' documents. Doc # 614 at
24 9. The No-on-8 Objectors have crafted their own definition of (Gpublic,'' however: which theyexplained as hewing to tçthe definition of çmass mailing' provided by the Califonua Government
gj code j82041.5: which refers to anphiny sent to at least 200 peoplei'' Doc #J j44 #t ! $ jhkç #tp

documents. Vompare 2r'g of Jan. 6 20l 0, Tr. at 73:19-24 (1ûAnd in terms of trying to find an26 :
objective dividing line between sendlng something out to voters or sending something out tozy your own associates, California law specifically identifies the number 200 . . . as the dividing
line.''), with Doc # 372 at 5 (ordering production of GLall documents'' regardless of number of

28 recipients) (emphasis added).
9
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1 (9th Cir. Mar. 2, 2010) (EiThe failure of the minority report to stimulate any change in the bill
2 indicates that Congress did not object to employers setting conditions on their employees use of
3 '' ,1 Maintenance ctvyz v. NLRB, 452 U.S. 666, 675company cars for commuting. ); First Nat
4
n.14 (1981) (çç-f'he adoption, instead, of the general phrase now part of j 8(d) was clearly meant

5
to preserve futtlre intepretation by the Board. See H. R. Rep. No. 245, 80th Cong., 1st Sess., 716
(1 947) (minotity reportl.'l; Clarke v. Securities Indus. Ass 'n, 479 U.S. 388, 414-15 (1987)7

8 (Stevens, J., concurring in part) (citing minority report as evidence of legislative compromise
9 that was ultimately reached); Unitedsteelworkers v. Weber, 443 U.S. 193, 232-44 (1979)
10 Burger, C.J., dissenting) (discussing how varying views of proponents and opponents of a bill(
11 affected its tinal version and meaning). Accordingly, to the extent the Court has ruled it must

examine the çtlegislative history'' of Prop 8, and that the documents possessed by political
13

campaigns are part of that (tlegislative history,'' the documents possessed by the losing14
campaign are also a critical component of that record.

16 Moreover, the No-on-8 Objectors focus solely on the relevance of the documents at issue
17 with respect to voter intent. But one of the important issues in this case is whether or not gays
18 and lesbians are politically powerless. And at trial Plaintiffs introduced internal documents
l 9 created by supporters of Proposition 8 for the alleged proposition that there are dipowerful
20

political forces arrayed against gay men and lesbians in connection with the Proposition 8

campaign.'' Trial Tr. 1614:12-1615:2 (direct examination of Professor Segura, Plaintiffs'22

expert on the political power of gays and lesbians). Documents possessed by the No-on-8
24 groups will likely be highly relevant to whether, in fact, gays and lesbians lack political power.

;X- For examp. 1e,. even in the very limited p roduction provided by CAEBR on Februaly 1, there is .
26 evidence that the No-on-8 campaign had high level contacts within, or the backing of: the
27

presidential campaigns of Hilary Clinton and Barack Obama; major Hollywood and media
28

10
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1 figures; and major corporations. See Doc # 584-1 at 6 (fsformer LGBT Director for Hillary for
2 President'' stating that (dit is clear that on LGBT issues, Senator Obama is with our community''
3 C: f Obama LGBT Steering Committee and LGBT Financeand stating that the author is part o
4
Committee''); id. at 8-9 (arguing that the No-on-8 campaign has to be Cças organized, well

5
funded and aggressive as (the Yes-on-8 campaignl'' and questioning whether llBrad'' would6
appear Ecat a carefully orchestrated media event'' or EEhelp set an example for other entertainment7

s apd business leaders to follow'')r' id. at 11 (indicating support from Levi Strauss & Co.). The
9 documents being withheld by the No-on-8 groups are thus relevant to this issue, as they may
10 show the coalition of powerful political forces aligned against Proposition 8 and in support of
jl the political goals of gays and lesbians. Yet without access to these documents, Proponents'
12 .

experts were unable to address issues put into contention by Plaintiffs. Trial Tr. 2667:10-1 8
13
(cross examination of Professor Miller) (((Q. As part of your work, did you investigate the14
extent to which the groups favoring Proposition 8, the religious groups favoring Proposition 8,1 5

16 contributed far more in money and manpower than the groups opposing Proposition 8:7 Did

17 you investigate that? A. l wasn't able to determine in a quantittive way the monetary and
1 8 ,organizational contributions of the progressive churches to the No On 8 campaign. l didn t
19 have any access to the No On # campaign's internal documents to know about that.'');
20

: 21 B Burden
22 The No-on-8 Objectors argue that considerations of burden should preclude their having to
23 produce a single internal campaign document. Doc # 614 at 9-1 1 . lt is important at the outsd to
24(

note that this argument is based on the No-on-s Objectors' theory that such documents are of
25 . .

2g logic of this Court's orders, such documents are highly relevant and thus the scales do not settle at
r

28 the balance the Noxon-8 Objectors would prefer. In light of the relevance of these documents under
1 1
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1 this Court's orders, the March 5 order represents a careful balancing of relevance and burden. See

j! :: 'Doc # 610 at 13 ( the court recognizes the need to ensure that any burden borne by the third parties

is not undue'). As Magistrate Judge Spero noted at the hearing, however, the need to avoid undue
4
burden does not mean the elimination of burden altogether. Hr'g of Feb. 25, 2010, Tr. at 8:5-6.

5
Rule 45 exists because third parties sometimes possess information that is relevant to the claims in a6
lawsuit. Under this Court's relevance rulings-that the (Ethe mix of information before and available7

8 to the voters forms a legislative history that may permit the lclourt to discern whether the legislative
9 intent of an initiative measure,'' Doc # 214 at ll-the No-on-8 Objectors possess such information
10 d thus must be compelled to produce it. lndeed, suppose that California's Attorney General hadan
1 1 chosen to defend Proposition 8 and Proponents had not had to intervene. Given a1l that the Court
12

has said regarding the probative nature of Proponents' internal and confidential campaign docu-
13

ments and their centrality to this litigation, would Proponents have been spared the burdens and14
harm of production and compelled disclosure of such purportedly essential materials simply because15

16 they were third parties?

17 ln particular, the No-on-8 Objectors claim that the search terms adopted in the March 5 order
1 8 will result in an overly burdensome review and production process. But the No-on-8 Objectors can
19
hardly complain about these terms now, as they are the verbatim terms that the No-on-8 Objectors

20
themselves argued that Magistrate Judge Spero should adopt-and that was after the No-on-8

2 1
Objectors had a week to unilaterally review their documents and decide on what search terms to22

23 propose. Indeed, the March 5 order actually includes one less term than the list proposed by the No-

24 on-8 Objectors. Compare Doc # 609 (declaration submitted by Equality California) (arguing that
25 . (bthe following.search terms be used to reduce th. e numb. er of email to b e reviewed: :No on 8,' tYes
26 , ç , vproposition 8,> (Equality for All,, ûMan-iage Equality,, and kprotectMar-on 8, prop 8,
27

riage.com.'''), with Doc # 610 at 13 (ç(gT)he No on 8 groups shall only be required to review
28

12
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l electronic documents containing at least one of the following terms: No on 8,' C'Y'es on 8,' Sprop 8,'
2 (Proposition 8,' (Marriage Equality,' and dprotectMarriage.com.'''l.7 The No-on-8 Objectors can
3 hardly now come to the Court and claim that Magistrate Judge Spero has imposed an undue burden
4
upon them when the March 5 order gives them more than they asked for with respect to search

5
8terms. If waiver has any application at all, it gpplies here.6

The burden arguments raised by the No-on-8 Objectors before Magistrate Judge Spero were7
s the same as those raised by Proponents from the beginning of the discovery period straight through

9 to the January 6 hearing. The Court has rejected these arguments as grounds for prohibiting the type
10 f discovery at issue here. See Doc # 372; Doc # 496. Thus, the only possible difference betweeno
1 1 Proponents and the No-on-8 Groups is that the latter are not intervenors in the lawsuit. Magistrate
12

Judge Spero accounted for this difference, imposing certain burden reducing measures-and even
13

those measures were overly generous in light of the Court's ruling concerning the relevance of these14

documents and the role the No-on-8 Objectors played in both the campaign surrounding Proposition1 5
16 8 and this very litigation. See Doc # 584 at 16-17 (spelling out the vast sums of money spent by the
17 No on 8 campaign in the election and the No-on-s Objectors' attempts to intervene in this lawsuit
18 and the significant resources they have already committed to supporting Plaintiffs). The Court has
19 deemed the (dmix of information before and available to the voters,'' Doc # 214 at 14, including any
20

documents Etthat contain, refer or relate to any arguments for or against Proposition 8,'' Doc # 372 at
2 1

5, as critical to its efforts to review the tçlegislative history'' of Prop 8 and to determine whether the22

23 y
As Proponents' objections make clear, the list of six search terms adopted in the March 5

24 order is actually vastly underinclusive and thus can hardly be said to be unduly burdensome,
especially when compared to the review and production Proponents had to undertake, which was

25. !1Ot çgp.lltlqAipçl hy.t?y.'!z K>wh.t. ep'pj p!r pthçr ytAwpgbl: li.plitAtipnj .ptlp:s.kpeyçJ-..ö-TIZJ Ntsonv8-tjbjectors claim-tvi t-iludge Spero'-s-order atio-failedao congiderthe other . .
26 burden-reducing steps proposed in the March 3 Kors Declaration.'' Doc # 614 at l 1 n.6. A more

accurate statement would be that the March 5 order refused to adopt every single proposal put
2,2 forth by Equality California for vastly limiting the scope of relevant documents it would have to

produce. The proposals-such as limiting searches only to the Edsent'' mail folders of specific
28 individuals-were untenable on their face.

13
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1 lllegislative intent ... was a discriminatoly motive,'' Doc # 214 at 14. Given that the Court is
2 deciding a question of public law, and that the No-on-8 Objectors have spent millions (including on
3 .resources in this éase) to affect that public law, the additional burdens of complying with a subpoena
4
are outweighed by the evidentiary needs in this case.

5 .
C. First Amendment Privileae6

'rhe No-on-8 Objectors argue that the March 5 order's First Amendment privilege analysis7
8 constitutes error, and that this is Gta matter of great importance not simply as it applies in this case,

9 but as it may be applied to political campaigns in the future.'' Doc # 614 at 1 1. lndeed. As Propo-
10 lained to the Ninth Circuit, Hlilf this type of core political speech is not privileged under thenents exp
1 1 speech and associational protections of the First Amendment from ordinary discovery in post-election
12 '

litigation, then nothing is, and the political process surrounding initiative elections in California, and
13

everywhere else, will be profoundly and permanently chilled.'' Defendant-lnteaenors-Appellants'14
Mot. for a Sty, Perry v. Hollingsworth, No. 09-17241, at 2 (9th Cir. Nov. 13, 2009). The No-on-815

16 Objectors provide a yery eloquent and true defense of the First Amendment principles that have been
17 in play in this litigation from the first instant Plaintiffs embarked on their scorched-earth discovery
1 8 crusade. And Proponents agree that those principles should have prevailed. But this Court has spoken
19 in a series of orders and rulings explicitly rejecting al1 of the arguments that the Proponents have
20

previously made and that the No-on-8 Objectors now make. And it is by those rulings and orders that2 1
parties subject to the jurisdiction of this Court must abide unless or until a higher court reverses those22

23 decisions. And adherence to those prior rulings is precisely what is retlected in the portions of March

24 5 order objected to by the No-on-8 Objectors. See Hr'g of Feb. 25, 2010, Tr. at 7:2-9 (Ccit's really
25-.- interesting-to aread..the-.iNo on. 8' papers -. ..p because l3ve-read .all those a<guments.before, .vu ll-lt-is . - .. . -
26
27
28

14
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1 exactly the same sort of thing that the . .. proponents were trying to persuade (the Court ofl. ).
2 D Limitine Disclosure
:! ;uThe March 5 order permits the No-on-8 groups to produce documents pursuant to the terms of
4
the protective order, Doc # 425, if they wish,'' which allows for designation of materials as (dhighly

5
confidential - attorneys eyes only.'' Doc # 610 at 14. The Court, over Proponents' objections, deemed6
this procedure sufficient to protect Proponents' confidential campaign information. Compare Doc #7

8 446 at 18-1 9, with Doc # 496. The No-on-8 Objectors argue, however, that this is not good enough for
9

9 The No-on-8 Objectors main claim is that it was error to tttreats communications about10
strategy and messages in ïsilos' '' and that Magistrate Judge Spero's reading of footnote 12 of the

1 1 Ninth Circuit's opinion çtcannot be squared with the overall decision.'' Doc # 614 at 1 1. See alsoid. at l 1 - 1 5. This Court has heard thls argument before-by Proponents in many vAried
12 iterations and circumstances-and has tlatly and repeatedly rejected it. Compare Hr'g of Jan. 6,
2010, Tr. at 28:18-20 (tet's not lose sight of the forest for the trees. It's not fair to take one

13 footnote of a Ninth Circuit opinion and say that is the opinion.'') with Doc # 372, and Doc # 496.2 
,See also Doc # l 87 at 9 n.4; Sealed Declaration of Ronald Prentlce @gv. 5, 2009) at ! 9; Hr g of

14 Dec. 16, 2009, Tr. 57:7-1 1 ($So there is no First Amendment riyht for Individuals, is what they
claim. You have to be a member of a 501c3, and then you get Flrst Amendment protection if you

15 have an official title. Which, by the way, in a volunteer campaign you often don't have.''); Hr'g
of Jan. 6, 2010, Tr. 29:5-1 1 ((So to argue that you have to carry a business card that says çcore

16 Group' on it and then you get First Amendment protections, but if you don't carry that business
card, you lose your First Amendment protections if you are correspondiny with somebody about

17 an associational a political matter and the formulatlon of messages, 1 thlnk is not a proper
reading of the opinion.''l; Doc. 446 at 17 CThe definition of the Ecore group' requires production

18 of thousands of documents shared confidentially among those who tassociateldj with others to
advance (their) shared political beliefs, and (did) so in private.' Proponents respectfully object on

19 First Amendment grounds.'') (quotiny Perry, slip op. at 30)4 id. (çMagistrate Judge Spero heldthat Proponents could not claim privllege over communicatlons made in their capacity as
2: members of any formal political association other than ProtectMarriage.com or as pal4 of an

informal political association. This holding runs afoul of the First Amendment.''); id. at 18
21 (ttprogonents object to Magistrate Judge Spero's orders to the extent they hold that two different

assoclations cannot receive First Amendment protection for communications made between
22 persons in the groups during a political campalgn in which they are allied. As with any large

campaign, the ProtectMarriage.com effort necessarily involved the support and cooperative effort
23 of other allied persons and groups who may not have held a formal title or position within

ProtectMarriaye.com (and vice versa). But those other allied persons or groups were part of the
24 golitical coalitlon, and sometimes shared with ProtectMarriage.com internal, confidential: lnfonuation to devise general campaign strategy and messages. Proponents object to the
25 dillgfplypflllgl.p l'Nnpllbliq çpmlpprliç-ytipqj pp Fipt Appqpdmçpt g!ppp#y:'.); Tli>l.vT!'. at- ' 161.4:1.1r1$21:22 (-relectlng-prlvllege oblectlon-asserted by-member of éroiectvarriage.com
26 executive committee made over document shared solely among the leadership of a separate

religious association of which he was also a leaderl; id. at 1628-33 (overruling First Amendment
27 objection regarding internal church document that was in possession of church member who was

also a member of ProtectMarriage.com executive committee).
28
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l them and that disclopure should be limited çdto attorneys at Cooper and Kirk PLLC who affirm that
2 they will not in the future participate in any political campaign involving same-sex marriage.'' Doc #
3 614 at 6. It is ironic in the extreme for the No-on-s Objectors to be bringing this objection to the
4
Court. Mr. Herrera is an attorney representing Plaintiff-lntervenor in this case, but he was also deeply

5
involved in the campaign against Proposition 8-so deeply involved that the No-on-8 Objectors6
demanded that he receive (score group'' status, which the March 5 order grants him twice over. Yet7

8 when Proponents raised the exact same concerns about Mr. Herrera's receiving the same type of

9 documents from the Yes-on-s campaign, Mr. Herrera vehemently protested that the request to limit
10 disclosure was Rinsulting,'' that he and his deputies (çuke their role as Officers of the Court seriously,''
11 and that it should not be assumed that he and other lawyers who were deeply involved in the No-on-8
12

campaign Sswill not abide by the terms of a protective order issued in this case.'' Doc # 263 at 1. See
13
also Doc # 182 (letter from Mr. Herrera supporting disclosure of Proponents' confidential campaign14 

,

documentsl; Doc # 273 (samel; Doc # 393 (motion seeking leave to amend protective order to allow15
16 City attorneys access to confidential documentsl; Doc # 197 at 15. The Court agreed and allowed Mr.
17 Herrera and other City attomeys who were active in the No-on-8 campaign to have full and unfettered
18 ' itive internal documents. See Hr'g of Jan. 6, 2010, Tr. ataccess to they Yes-on-8 campaign s most sens
19

101 :10-102:3. Proponents do not understand the No-on-8 Objectors (who claim Mr. Herrera as part of
20

their Escore group'') to suggest that the Court should assume that Proponents' attorneys will be any less2 1
diligent or responsible than Mr. Herrera and his office in meeting their ethical obligations under the22

3 protective order and the rules of the Bar. Moreover, forcing an attorney to attest that he or she will2

24 never dçparticipate in any political campaign involving same-sex marriage'' is, to put it mildly, a bit
25 much. Under this proposed regime, Proponents' attorneys presumab. ly could not participate in the .
26 2012 presidential election if the issue of same-sex marriage is raised. This case features enough First
27 Amendment issues already that this additional wrinkle need not be introduced.
28
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1 The No-on-8 Objectors also ask that the Court specify that Etno document produced lày Objectors
2 shall be admitted into evidence without first providing Objectors with the right to object and/or seek
3 '' Doc # 614 at 13. To the extent the No-on-8 groupsrestrictions upon access to the document at issue.
4
produce documents pursuant to the protective order's provisions, Proponents do not oppose such a

5
requirement so long as it permits for the orderly and timely resolution of any disputes.. 6

CONCLUSION7

8 For the foregoing reasons, the Court should overrule the 'Objections of the ACLU and Equality
9 California to the March 5, 2010 order.
10

Dated: March 15, 2010 Respectfully submitted,l 1
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/
28

AA 0104



Case3:09-cv-O2292-VRW Document623 FiIed03/22/1O Pagez of 24

1 on January 15, 2010, defendant-intervenors, the officiai
2 proponents of Proposition 8 (nproponents'') moved to compel
3 production of document: from three nonparties: Caiifornians
4 Against Eiiminating Basic Rights IMCAEBR'D, Equaiity Caiifornia and
5 No on Proposition 8, Campaign for Marriage Equality, A Pxoject of
6 the American Civil Liberties Union (the ''ACLU'') (coiiectiveiy the
7 A'No on 8 groups'r). Doc #472. The court referred the motion to
8 Magistrate Judge Spero pursuant to 28 USC 5 636(b) (1) (A) on
9 February 4, 2010. Doc #572. The magistrate heard argument on
10 February 25, 2010 and, on March 5, 2010, granted the motion to

.QQ 11 compei and ordered the No on 8 groupp to produce nonpriviieged
td
ï V 12 documents that ucontain, refer or relate to arguments eor oruc
Y Y.c u 13 against Proposition 8 . '' Doc #610 at 14 . The ACLU and Eoaiity
X ' SQ 1) 14 caiifornia objected to the magistrate' s order pursuant to FRCP5
X O 15 72 (a) on March 11, 2010 . Doc #614 . Proponents f iied their> A
X 16 bjections on March 15, 2010. Doc #619. CAEBR did not object to% o o= z
> A 17 the magistrate's order. The court heard argument on the objections>Z

' = 18 on March 16, 2010.
19
20 z
21 The magistrate's order requires tho No on 8 groups to
22 produce nonpxiviieged documents that 'Acontain, refer or xelate to
23 argumonts for or against Proposition 8'' not iater than March 31,
24 2010. ooc #610. The order relies on the Ninth Circuit's amended
25 opinion, Perrv v Schwarzenecqer, 591 F3d 1147, 1164 (9th Cir 2010)
io dùferm'ane iYai proponenis: svipoenas may ieaY to tYe éiscovery

27 of aama'ssible evidence under FRCP 26. Doc #610 at 5. The order
28 aiso relies on Perrv, 591 F3d at 1165 nl2 , to determine the scope

2

AA 0jg5



t>Qu
.Qn
@pëQ

d
14
<=dct-
Y* C
@ -XQ* <d n- 0œ -=L= oQ>==x &)> =+=
m

Case3:09-cv-02292-VRW Document623 FiIedO3/22/10 Page3 of 24

1 of the No on 8 groups' First Amendment privilege. Doc #610 at 6-7.
2 Finaily, the order adopts measures to xeduce the burden of
3 production on the No on 8 groups. Id at 12-14.
4 A magistrate judge's discovery order may be modified or
5 set aside if it is nciearly erroneous or contrary to Iaw.'' FRCP
6 72(a). The magistrate's factuai determn'nations are reviewed for
7 ciear error, and the magistrate's legal conciusions are reviewed to
B detovma'ne whether they are contrary to ïaw. United States v
9 Mcconnev, 728 F2d 1195, 1200-1201 (9th Cir 1984) (overruied on
10 other grounds by Estate of Merchant v cIR, 947 F2d 1390 (9th cir
11 1991)) The ciear error standard aiiows the court to overtuxn a
12 magistrate's factuai determinatiops only if the court xeaches a
13 ndefinite and firm conviction that a mistake has been comma'tted.''
14 woipin v Phiiip Morris Inc, 189 FRD 418, 422 (cD Cai 1999) (citing
15 Federai sav & Loan In-s corp v commonweaith Land Title Ins Co, 130
16 FRo 5n7 (ooc 199c)). The magistrate's Iegal conclusions are
17 roviewed de novo to detewma'ne whether they are contrary to iaw.
18 Equai Emoiovment opportunitv corxission v Lexus of serramonte, No
19 05-0962 SBA, Doc #68 at 4; Wiiiiam w schwarzer, et aI, Federal
20 civii Procedure Before Triai, 16:278.
21 whon the court reviews the magistrate's detevma'nation of
22 rezevance in a discovery order, nthe court must review the
23 magistrato's order with an eye toward the broad standard of
24 reievance in the discovery context. Thus, the standard of review
25 in most instances is nqt the expiicit statutory Ianguage, but the
- g 6- - -- - - - - -'ileàrly iiigficif sEandard o-f Vuse o/ d'isçreifon . ii Geopivsfcai svs
27 Ra theon co , Inc , 117 FRD 646 , 647 (CD CaI 1987) . The courtco= v y
28 shouid not disturb the magistrate' s relevance determination except

3
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1 where it is based on nan erroneous conciusion of Iaw or where the
2 recprd contains po evidence on which (the magistratel rationaiiy
3 could have based that decision.'' Woipin, 189 FRD at 422 (citation
4 omitted). The abuse of discretion standard does not appiy to a
5 discovery order not concerned with relevance.
6 For the reasons expiained beiow, the magistrate's order
7 is neither ciearly erroneous nor contrary to iaw . Accordingly , ail
8 objections to the order are DENIED .
9
10 11

.NU 11 The ACLU and Equaiity Caiifornia object to thet d
> %> 12 magistrate's order on the basis that the magistrate's FRCP 26u c
ZY'c 13 anaiysis was ciearly erroneous and that the magistrate's
X ka 14 appiication of the First M endment priviiege was contrary to Iaw.5I
: H 15 Doc 4614. The court addresses oach objection in turn.œ A
t 16% o

;t => .: 17 A>C
m 18 The ACLU and Equality Caiifornia argue that the

19 magistrate cleariy erred and abused his discretion in determsning
20 that proponents' subpoenas wouid lead tô reievant informmtion under
21 FRCP 26. Doc #614 at 7. This objection has three parts: first,
22 that the mlgistrate appiied the FRCP 26 xeievance standard when a
23 more searching standard was appropriate; second, that the subpoenas
24 do not seek reievant documents under any standard of relevance; and
25 third, that the magistrate failed to weigh the marèinal relevance

- -  - -2.6 -yg -0--. aoeuma-tx wàihgt- Njjè jjéà% -sùé%jj' ggyduéiio--n - 'W Ge '01
27 documents wouid impose.
2 8
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l 1
2 To dete- n' ne whether proponents ' subpoenas seek
3 discoverabie documents , the magistrate applied the standard set
4 forth in FRCP 26 (b) (1) that na party may obtain nonpxiviieged
5 discovery that is relevant to any ciaim or def ense , and ' (r1 eievant
6 inf ormmtion need not be admissibie at the txiai if the discovery
7 appears reasonably caicuiated to iead to the discovery of
8 a* issibie evidence . ' '' Doc #610 at 5 (citing FRCP 26 (b) (1) ) . The
9 MLU and Equality Caïifornia argue as a mattor of Iaw that because
10 the discovery period is ciosed and the trial has aIi but
1 1 conciuded, l the magistrate shouid have appiied a more searching
12 standard of reievance than is found in m cp 26 . Doc #614 at 7 .
13 The ACLU and Equality Caiif ornia cite no authority for
14 the proposition that the court shouid appiy a more searching
15 tandard of relevance when the f ormai discovery cutof f has passed.s

16 Even if a more searching standard is appropriate for post-triai
17 discovery motions , the instant motion to compei was f iied before
18 triai proceedings conciuded. See Doc #610 at 4 (discussing the
19 procedurai history of proponents ' motion to compei) . Thus , even if
20 a post-triai motion to compel could be subject to a more searching
21 standard of reievance, the ACLU and Equaiity caiifornia have not
22 shown the magistxate erred as a matter of iaw in conciuding the
23 typical standard appiies in this case. The objection on this point
24 is accoxdingiy DENIED.
25
V. - - j ya sv- e w-k yn e g s t; e s ii imo-n-y-- c -on-c 1u- de- it on tia-nui r-y- if-- Q Q Q- Q k ' W - h- - 'z ZUIU , aiLnoug

proponents did not of f icially rest their case pending resolution of27
the instant motion to compel . Doc #531 at l07 - 108 (Trial Tr 1/27/10) .
The court has not yet scheduled closing arguments, and proponents have28
stated they do not plan to call additional witnesses .

5
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1 2
2 The magistrate determA'ned that the documents sought
3 through proponents' subpoenas met the standard of relevance under
4 FRCP 26(b) (1). Doc #610 at 6. The magistrate reited on Perrv, 591
5 F3d at 1164, which heid that a document request seeking simiiar.*

6 campaign documents from proponents was ureasonabiy calcuiated to
7 iead to the discovery of aamn'ssibie evidence on the issues of voter
8 intent and the existenc? of a iegitn'mmte state interest.'' The
9 magistrate then determq'ned that documents from the No on 8 eampaign
10 couid be reievant to the question why voters approved Proposition

.QO 1 1 8 as the messages f rom the No on 8 campaign were part of the mixt ta '
> unQ 'U 12 of info-ntion availabie to the voters . Doc #610 at 6 .u
MY ..'c 1D The ACLU and Equaiity California argue that the documents
: 'oQ * 14 sought are simpiy not reievant to the question of voter intent.5t
X Q 15 But bocauso the uinth circuit has determa' ned that caoaign
1 AX 16 documents may Iead to discovery of admissibie evidence, and because% o= z
Q A 17 tho uinth circuit's hoiding is not Iimited to campaign documents>Z
om 18 from the side that succeeded in persuading voters , the magistxate

19 did not ciearly err in detewma' ning that the documents sought by
20 proponents meet tho FRCP 26 relevance standard. The magistrate
21 considered and rojected the contrary argument, finding that
22 campaign documents from b0th sides of the Proposition 8 campaign
23 met the FRCP 26 standard of reievance. Because the record supports
24 a finding that campaign documents from 50th sides meet the
25 standards of discoverability iaid out in FRCP 26, the magistrate's
7 -rWova-n'&- Wte rm V nKti-X W- =-W- Wlari'v WXOWVXS o ' - '' '-'- '-- ' - --

27
28

6
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l 3
2 Having doterma'ned that proponents' subpoenas seek
3 discoverabie documents under FRCP 26, the magistrate then adopted
4 measures to reduce the burden of production on the No on 8 groups.
5 Doc #610 at l2. The measures adopted to reduce burden, including
6 adopting a iist of eiectxonic seaxch terms, restricting Equality
7 Caiifornia's electronic document search to a centrai server, not
8 requiring a priviiege log and not requiring production of any
9 document constituting a coa=unication soleiy within a core group,
10 appear qaiiored to eia'mv'nate unnecessary burdens and focus
11 production on docuàents most Iikeiy to be reievant to proponents'
12 case.
13 The ACLU and Equaiity Caiifornia argue the magistrate
14 erred as a matter of iaw in faiiing to consider reievance and
15 burden on a siiding scale. Doc #614 at 10. The ACLU and Equaiity
16 caiifornia argue proponents have demonstrated oniy a marginai
17 relevance, ie any, for tho documents sought in the subpoenas.
18 Indeed, proponents' showing of reievance is mina'mni.
19 Proponents rely without eiaboration on the court's previous orders
20 and the Ninth circuit' s opipion in Perrv to assert that the
21 ub oenas seek reievant documents under FRCP 26 . In response tos p
22 tho court' s question at the Maxch 16 hearing why proponents need
23 the doeo ents , proponents ref exred to the court' s oxder that the
24 mix of infomation avaiiabie to the voters couid help detemine the
25 state interest in Proposition 8 and asserted that documents f rom No
24 on .g--proup-x eo-ùid à-d'd- t-o thl -*x . P'àeôïfdhEé àréi IFA-ù Ehai ESo-- - -
27 documents might speak to the poiitical power of gays and lesbians ,
28 although proponents do not appear to have made use of publicly

7
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l avaiiabie documents in this regard during trial. See Doc #620 at
2 15 (stating that proponents uwere unable to address issues put into
3 contention by Piaintiffs,'' iike contributions to the No on 8
4 campaign by progressive churches, even though information about
5 such donations is avaiiabie to the public under the Politicai
6 Reform Act of 1974, CaI Govt Code 5 81000 et seq). Aithough
7 proponents describe the documents sought as Mhighiy reievant,'' Doc
8 #620 at I5, proponents do not attempt to make a showing that their
9 peed for the documents meets the heightened standard neeessary to
10 overcome the No on 8 groups' First Amendment privilege. See Perrv,
11 591 F3d at 1164-1165 (appiyin: the MFirst Amendment's more
12 domanding heightened reievance standard'' whether the party seeking
13 discovery has A'demonstrated an interest in obtaining the
14 disciosures which is sufficient to justify the deterrent effect on
15 the free exercise of the constitutionaliy protected right of
16 association.'') (citing NAACP v Alabnmn, 357 US 449, 463). Thus,
17 propohents have failed to make a showing that the documents they
18 seek are highiy reievant to the ciaims they are defending against.
19 Neveàtheiess, proponents' showing satisfies the standard
20 of discoverabiiity set forth in FRCP 26, and the magistrate did not
21 err in ordering the No on 8 groups to compiy with the proponents/
22 subpoenas and to produce nonpriviieged documents. Indeed, the
23 magistrate carefuiiy weighed the marginai reievance of proponents'
24 discovery against the burden cast on the No on 8 groups. In doing
25 so the magistrate took substantiai steps to ensure compiiance with

g- 6- xsy- .susysy-sag usuxa sy E--am---yu-n: 6o a' n u-nd-u' e Yu-rden on Ge Mo on é
11 roups . Doc #610 at 13 . To the extent the ACLU and EqualityV
28 calif ornia argue the magistrate' s order imposes an undue burden on

8
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1 them, they have faiied to substantiate the burden the magistrate's
2 order imposes. See Doc #614 at 10-11 (citing to Doc #544, the
3 deciaration of Eiizabeth Giii, fiied before the magistrate issued
4 the order compeiiing productionlt At the March 16 hearing, counsei
5 for the ACLU stated he couid not quantify the cost of production
6 but that he beiieved the parties' submissions before the magistrate
7 were sufficient to support the ciaim that the production ordered by
8 the magistrate amounts to an undue burden. Teilingiy, the ACLU and
9 Equaiity caiifornia have made no showing regarding the burdon on
10 the No on 8 groups in compiying with the magistrate's order. The
11 court cannot, therefore, conciude that the magistrate cleariy erxed
12 in compeiiing production despite the burden compiianco may impose.
13 For the foregoing reasons, the court deciines to disturb
14 the magistrate's ruiings regarding burden and relevance. The
15 objections of the ACLU and Equaiity Caiifornia on these points are
16 oExIED.
17
18 B
19 The court now turns to the objections of the ACLU and
20 Equality caiifornia regarding the magistrate's appiication of the
21 First Amendment priviiege. The ACLU and Equaiity California argue
22 the magistrate's appiication of the First Amendment privilege is
23 contrary to Iaw as the privilege requires a umore domxnding'
24 heightened relevance standard'' for the campaign documents. see
25 Perrv, 591 F3d at 1164. The ACLU and Equaiity California aiso

26 objoc: tùat tùe magisiraie erred in failing io include groups of
27 individuals in Equality for Ali's core group.
28

9
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l l
2 Because the No on 8 groups assert a First M endment
3 privilege against disciosure of their campaign documents , the
4 magistrate detev n' ned the scppe of the priviiege . Doc #610 at 6 .
5 In doing so , the magistrate reiied on Perrv, 591 F3d at 1165 n12 ,
6 which heïd that the First Amen*ent privilege is Iimited to
7 s'private, internal campaign co= unications concerning the
8 formznlation of campaïgn strategy and messages * * * among the core
9 group of persons engaged in the f omuiation of strategy and
10 messages . '' The magistrate thus determined a coro group of
1 1 individuais whose co= unications within a No on 8 group are
12 entiued to protection against disciosure Bnder the First
13 Amendment . The magistrate determa' ned that the privilege extends
14 comunications within a core group but not to comunications
15 between or among dif f erent groups , as such co= unieations are by
16 dofinition not ninternai.'' Doc #610 at

f17 The ACLU and Equaiity California object that the
18 magistrate orred as a matter of iaw by focusing on individuais
19 whose communications aro priviieged. Instead, the ACLU and
20 Equazity caiifornia argue the magistrate should have adopted
21 functional approach to the privilege based on the structure of the
22 campaign. But the ACLU and Equaiity caiifornia make no suggestion
23 concerning how the court shouid impiement their suggested
24 functionai approach and in any event failed to furnish the
25 magistrate infovmxtion from which a functionai interpretation of

26 ehè corè glôup as dèfihèd in fo6Ehùtù IQ éoùld bè dekived.
27 The footnote, and indeod the entire amended opinion,
28 supports the magistrate's determination that the First Amendment

lo
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1 priviiege is iimited to a core group of individuais. Unlike the
2 attorney-ciient privilege in the corporate context, see Upn'ohn Co v
3 United States, 449 US 383, 392 (19:1) (hoïding that a controt group
4 test nfrustrétes the very purpose'' of the attorney-ciient
5 priviiege), the First Amendment priviiege protects against
6 disclosure onïy those communications intentionaliy kept within a
7 group engaged in strategy and message formuiation.
8 To expiain the scope of the First Amendment priviiege,
9 the Ninth Circuit reiied on In re Motor Fuei Temnerature Saies
10 Practiees Litication, 258 FRD 407 , 415 (D Kan 2009) (O' Hara, MJ)

.:
11 (applying the First M endment priviiege to trade associations'td

J >VQ o 12 internai communications regarding lobbying, planning and advocacy).u
t Y.c 13 The Kansas district court considered objections to the magistrate's7
X ka 14 order and held that the magistrate erred as a matter of Iaw in5
% H 15 conciuding that internai trade association co=unications were
> wA
= 16 inherentiy priviieged. In re Motor Fuei Temwerature saies% oa z

X A 17 Practices Litication, -- FRD --, 2010 WL 786583, *5 (D Kan March 4,>Z
om 18 2010) (Vratii r J) . Instead, the Iaw requires those cian' ma' ng a

19 yarst Amen*ent associationai priviiege to put forth a prima facie
20 case that disciosure wouid have a chiiling eff ect on their
21 associationai rights . Id at *5-*6 ; see aiso Perrv, 59l F3d at
22 1162-1163 (finding that proponents had made a pra' mm facie case for
23 application of the First M endment priviiege against compeiied
24 disciosure based on deciarations tending to show disciosure wouid

25 hill their associational rights) . Thus :c
- -2 - - - - - - - --- - -- -- -- - - - -- - - -- - -- - - - .

27
28

11
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1 (A1 party seeking First Amendment association priviiege
(mustl demonstrate an objectiveiy reasonabie probabiiity that

2 disciosure wiii chiil associationai rights, i e that
disciosure will deter mmmhership due to fears of threats,3 harassment or reprisai from either government officials orprivate parties which may affect momHers' physicai weil-

4 being, politicai activities or economic interests.
5 In re Motor Fueis, -- FRD --, 2010 WL 786583 at *8.
6 The ACLU and Equality Caiifornia presented some evidence
7 to the magistrate regarding the chilling effect of compelied
8 disciosure. The ACLU submitted the declaration oê Eiizabeth GiII,
9 who stated that disclosure of campaign strategy and messages nwould

10 havo hindered (the ACLU'SI ability to mount poiiticai opposition to
.QQ 11 Proposition 8'' because it wouid have inhibited a nrobust exehangeQ d

: > 7iQ (u 12 of ideas and f ree f iow of inf omation . r' Doc #597 at :11. Giiiu
.c z 13 deciared further that compelied disclosure wouid make the ACLU
<-'q-: -n 14 nquite wary'' of participating in poiiticai campaigns in the future.h
: ; 15 Id at %12 . squaiity caiifornia submitted the deciaration of JamesIA
X 16 ian carroll , who stated that disciosure of comunications% o Br;x A .
Q A 17 internai to Equaiity caiifornia wouid restrict its abiiity to> ..
m 18 organize and fund a poiiticai campaign . Doc #601. The showing

19 AcLu and Equaiity calif ornia make is s4 ma' Iar to the showing made by
20 proponents and accepted by the Ninth circuit. Perrv , 591 F3d at
21 1163 (noting that proponents' evidence was ulacking in
22 articularity but consistent with the seif -evidence conclusion''p
23 that a discovery request seeking internai campaign co=unications
24 icates important First Amendment questions).impi
25 Because the prn'mm eaeie case oe chiii made by the ACLU

- 26- - aaa gouassy-curi-rozsia --i g g'ùbà-tahvt-i-àyxy tho --s-%-e a-s the-pr i mv -
27 facie case mado by proponents, the magistrate did not orr as a
28 mattor of zaw in applying the First Amendment priviiege standard

12
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1 set forth in Perrv, 591 F3d at 1165 nl2. That standard protects
2 internai con=unications among a core group of persons, as
3 disclosure of these cox=unications may iead to the chiiiing effects
4 described in the Giii and Carroii declarations. The standard does
5 not protect campaign communications that are not private and
6 internai. Nothing in the Giii and Carroii deciarations suggests
7 the standard as appiied is insufficient to protect the No on 8
8 groups' associational rights.
9 This foiiows from the magistrate's correct focus on the
10 individuais engaged in the formuiation of stxategy and messages

.QO 11 whose cor=unications were not intended for pubiic distribution.td
, > q> o 12 The functionai approach advocated by the ACLU and Equaiity
ZY.c z 13 caiifornia ignores the important iimiting principie that a
t-'g: ï 14 corxunication must be private to be priviieged under the Firsth
x Q 15 Amondment

.1 ..:X 16 The AcLu and Equaiity caiif ornia object to the% o;x =
Q A 17 magistrate' s determination to ln'=a' t the scope of the First> +.
m 18 M endment priviiege to com unications within but not between coro

19 groups. see Doc #610 at 12-13. The objection is not weii-taken.
20 The magistrate did not err as a matter of law in conciuding that
21 the First Amendment priviiege does not cover coa=unications between
22 (or amongl separato organizations. Doc #610 at 12-13. A
23 communication uinternal'' to an organization is by definition whoily
24 within that organization. The ACLU and Equality Caiifornia wouid
25 have the court stretch the meaning of ninternai'' to omhrace a broad

-  - zg - sauasuss-oz gsaups- 'Eh-àt E6'6k'--a' - f Gon-a 'a' ins6 Pr-o-- - G- ' à - -- - -pos g posi on .

27 see Doc #609 at 2-6 (MEquality f or All Campaign Comittee
28 Members'') . The probiem with attempting to categorize

13
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1 communicatiohs among individuais associated with a iaundry list of
2 groups is that the ACLU and Equaiity California faiied to furnish
3 the magistrate or the undersigned with a comprehensibte Iimiting
4 principle by which to define a cor=unication between or among
5 persons affiliated with such organizations as internal. No
6 evidence in the record supports a finding that communications among
7 a broad coalition of groups are private and internai.
8
9 2
10 The ACLU and Equaiity Caiifornia argue that the

.7!O 11 magistrate erred in failing to include in the Equality for AiI coretd
' ï 5 12 group th. soaiity caiieornia znstitut. Boara oe Directors , theu Ca
z Y ..c 13 squaiity eor xzi campaign comma ttoe ana squaiity eor aiz c- ai-
J1 'aQ rn 14 staf f . Doc #614 at 13 . The ACLU and Equality Caiif ornia argue5
X O 15 that the February 22 Kors deciaration, Doc #598 , supports a f inding
t 6% o 1 that momhers of these groups were invoived in the fomulation of;x z
X A 17 strategy and messages eor Equaiity for Aii . But tho Februaxy 22> ..
%m 18 Kors deciaration makos no showing coneerning who in the these

19 groups shouid be inciuded in the Equaiity for AiI core group.
20 Because the No on 8 groups did not present evidence sufficient for
21 the magistrate to inciude any individual from these groups as part
22 of the core group for Equality for Ali, the magistrate's decision
23 to exciude the groups is supported by the record and is therofoxo
24 not ciearly erroneous.
25 At the February 25, 2010 hearing, the magistrate asked

---- - 2- F. xsujjgux zyy uo-ayisy rzyiszajyu zo--z-an-- AK-â--'-à'Q- V --'---- '' ùAXXJ.CtRVa.U rc auppor
27 inciusion of individuais from the campaign committee and campaign
28 staff in the Equaiity for AiI core group. Doc #613 at 44 (Hrg Tr

14
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1 2/25/10) . Counsel agreed to identify individuais nwho piayed a
2 iarger role than others'' in the deveiopment of strategy and
3 messages . Id at 45 . In response to the magistrate' s inquiry, the
4 No on 8 groups submitted the March 3 Kors deciaration, which f aiis
5 to identify individuais in the campaign commq' ttee and eampaign
6 staf f who were engaged in the fomuiation of strategy and messages ,
7 Doc #609 at 116-7 . The March 3 Kors declaration thus did not
8 provide the magistrate with the evidence he sought at the February
9 25 hearing . Based on the March 3 Kors deciaration, the magistrate
10 conciuded that the individuals' roies had not been expiained and
11 that nthe court Iacks a basis to inciude these individu:is in
12 Equality fox Aii' s core group . '' Doc #610 at 11. The magistrate' s
13 finding that the No on 8 groups did not provide the magistrate with
14 infowmntion necessary to inciude the campaign commn' ttep and
15 campaign staf f in the core group is thus supported by the recoxd.
16 The Eoality caiifornia Institute was described at the
17 February 25 , 2010 hearing as ninvoived with the eff ort of Equaiity
18 caAifornia with regards to fundraising. '' Doc #613 at 46 . The No
19 on 8 groups made no further showing Gat the Institute developed
20 campaign strategy and messages for the Proposition 8 campaign for
21 any No on 8 group . Accordingly, the magistrate did not cieariy err
22 in refusing to inciude the Equaiity caiif ornia Institute in a core
23 roup .%
24 The magistrate' s appiication of the First Mendment
25 riviiege is not contrary to iaw, and the magistrate' s core groupP
i% xe-t-o-v-vn-auons ax. suppozto-a--w- -t'h. reeora -aha--vz-è '-eh-è-r-èeoxe--ns: - ' - - -
27 ciearw erroneous . Accordingiy, the court declines to disturb the
28 magistrato' s pzsst M enamont suiings .

15
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1 3

2 The ACLU objects that the order should be modified nto
3 preetude disciosure to anyone involved in the Proposition 8
4 campaign or who may be invoived in a future politicai campaign
5 invoiving the righ6 of same-sex coupies to marry.'' Doc #614 at 15.
6 Because the ACLU did not raise this point with the magistrate, the
7 magistrate did not cleariy err in faiiing to include the

8 restriction, and the court need not consider the objection further.
9 See United States v Howeil, 231 F3d 615, 621 (9th Cir 2000). The
10 objection is accordingiy DENIED.

.S:
-H 11

t a
> Vo 12 zIzu O
z Y.c 13 proponents bring eight objections to the magistrate' s7
: ka 14 ordor . ooc #619 at 13-21. The court addresses each in turn.5
x H 15
> A
t 16% o A

a z
X A 17 Proponents object that the magistrate did not require the>
Com 18 No on 8 groups to prepare a priviiege iog and did not offer an

19 expianation why no privilege 1og would be kequired. Doc #619 at
20 13. The magistrate's order states: l'The No on 8 groups are not
21 required to produce a privilege iog.'' Doc #$i0 at 14. Whiie the
22 order provides no additionai expianation, the magistrate explained
23 at the February 25 hearing that he was nwiiling to discuss whether
24 it's a reasonabie burden to produce priviiege logs. That may be
25 undue. The distinction between privileged and nonprivileged is
IY - Hn-g t-o b-e- wh-e-th-o-z- o-t not-i-t-' 'x -à co=unièat-ion ''k-i-tlï-i-h-à ver: werl-i-- - - -g
27 aorined core group . '' Doc #613 at a (Hrg Tr 2/25/10) . The court
28 thus conciudes the magistrate's decision not to require a privilege

16
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1 log was a measure intended to reduce the production burden on the
2 No on 8 groups.

3 Proponents argue that under FRCP 45(d) (2)(A) (ii), a
4 nonparty ciaa'ma'ng a priviiege must prepare some form of a priviiege
5 iog to preserve the priviiege. Moreover, the Ninth Circuit held
6 that nsome form of a priviiege iog is required'' to preserve the
7 First Amendment priviiege. Perrv, 591 F3d at 1153 nl.
8 Nevertheiess, no ruie prevents the court from waiving the priviiege
9 iog requirement to reduce a nonparty's burden. The magistrate's
10 rulings to roduce the burden on the No on 8 groups are more fuiiy

.QO 11 addressed in subsection II(A) (3), above. In any event, thet Q
> %Q O 12 magistrate conciuded that waiving the priviiege iog requirement wasu O
9gY 13 

iate, because the priviiege can be tested without a Iog as'C < aPPrOPr
X'g: 2 14 it depends oniy on the idontities of those compunicating. See Doch
X v.v. 15 #613 at 8 . Because that conciusion neither contrary to iaw nor
Y 16 ' bjeetion on this point is DENIED .% o cieariy erroneous , proponents o

Q .: 17> +=
m 18 B

19 Tho magistrate ordered that the No on 8 groups are oniy
20 urequired to review eiectronic documents containing at least one of
21 tho foiiowing tems : .No on 8 ; ' AYes on 8 ; ' Aprop 8 ; ' Aproposition
22 8 ; ' AMarriage Eœaaiity ; ' and Aprotece-vnrriage .com. ' '' Doc #610 at
23 13 The magistrate expiained the Ia'mn' tation was intended uto
24 ensure that any burden borne by the third parties is not undue.''
25 zd. proponents object that the search terms are underinclusive and

- --26- 'argu-o--tha mag-iztrxto-orrod ih-rà-irih: to urow #ro/onèntk- th-: - -- - -
27 opportunity to present additionai seareh terms to the court. Doc
28 4619 at 14-15.

17
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1 At the February 25 hearing, the magistrate stated his
2 intent to cabin production with search terms ïike uProposition 8,
3 ANo on 8,' AYes on 8,' Pkop 8 - something Iike that.'' Doc #613 at
4 46. Proponents were thus on notice that the magistrate intended a
5 iimited nlzmher of search terms. The magistrate directed Equaiity
6 Caiifornia to submit an additionai deciaration on core group issues
7 and burden and then stated he intended to nput out a ruiing
8 shortiy'' after he received the deciaration. Id at 60. Despite
9 this notice, proponents faiied to seek the opportunity to respond
10 to Equaiity caiifornia's deciaration. It was not cleariy erroneous
11 for the magistrate to rule on the motion to compei without awaiting
12 a response from proponents, because proponents had not requested
13 the opportunity to provide the magistrate with a response.
14 Moreover, tho magistrate's decision to adopt oniy a smail
15 nuoher of search terms is not cieariy ekroneous. Proponents
16 suggest an expansive Iist of search terms, inciuding generic terms
17 iike uad', or nequaiw.'' Doc #619 at 15. The search terms suggested
18 b roponents do not appear tailored to cabin production. Indeed,y p
19 it wouid appear that the search term nequai*'' wouid capture overy
20 documont in Equality caiifornia's possession. It was thus not in
21 f the magistrato to conciude that a narrow list of searchorror or
22 terms wouid bo appropriate to reduce undue burden on the No on 8
23 ts, objection on this point is thereforo DENIED.groups. Proponen
24
25 c
.26 - vsu mapawtzxzu- azso 0z+..ru y ax- x owusu'zl '-to k-ldùel - - - -
11 burden r that nEquaiity Caiif ornia shail oniy be reo ired to search
28 its centrai emaii server for responsive electronic doçuments.'' Doc

18
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1 #610 at 13. The magistrate relied on the March 3 declaration of
2 Geoff Kors, which states that nlalpproximateiy 75 people at
3 rEquaiity californial couid have potentiaiiy reievant omxils on
4 iheir hard drives'' and that producing emaii from the 75 hard drives
5 ncouid take more than a week'' at a cost of around u$30 000.'' Doc
6 #609 at %9. The March 3 Kors declaration states fuxther that
7 Equaiity caiifornia has napproximateiy 27 to 30 gigabytes of mmmii
8 stored'' on centrai email server, and that it woui: take useveral
9 days'' at a cost of ..$14,000 to $20,000'' to coilect and process
10 emaii stored on the centrai server. Id at %i0.
11 The magistrate determn'ned that the additional burden the
12 search of 75 hard drives wouid impose was not worth the cost. That
13 detewma'nation is not cieariy erroneous in Iight of the voiume of
14 documents stored on the centrai server.
15 Proponents object that the magistrate did not urequire
16 Equaiity caiifornia to cease archiving any and aiI omniis from the
17 central server.'' Doc #619 at 18. To the extent proponents are
18 concerned that Equality caiifornia may attempt to spoiiate
19 evidonce, proponents may seek to bring the appropriate motion.
20 ïhore was nothing before the magistrate or brought to this çourt's
21 attention that suggests any such attempt. The magistrate did not,
22 in any event, err in failing to inciude this specific instruction
23 in the order. Proponents' objection to the magistrate's order
24 regarding the central emaii server is accordingly DENIED.
25
2: s .
27 as the cour t of appeai s no ted in Perrv , deiineation of
28 the core group is central to determining the scope of the First

19
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1 Amendment privilege and this determination rests on the specific
2 facts of the case. The magistrate appiied the standard set in
3 Perrv, 591 F3d at 1165 n12, to determine for each No on 8 group a
4 core groùp of persons whose internai communications may be
5 privileged under the First Amendment. Doc #610 at 6. Based on the
6 specific facts of the No on 8 campaign, the magistrate aiso
7 determined a core group of persons for the nmhreiia No on 8
8 organization Equality for Aii. Id at 10-11. Proponents object
9 that the magistrate had no reason to determa'ne a core group for
10 Equaiity for Aii, beeause proponents did not subpoena documents
11 from Equaiity for Aii and because Equaiity for Aii did not piace
12 ovidence before the magistrate. Doc #619 at l8.
13 The magistrate reiied on the deciarations of Geoff Kors,
14 Doc 4#598, 609, to determine a core group for Equaiity for Ali.
15 The February 22 Kors declaration expiains that Equaiity for Aii
16 nacted as an umhreiia campaign organization for more than 100
17 momner organkzations,'' including the three No on 8 groups subject
18 to proponents' subpoenas. Doc 4598 at %6. The magistrate examined
19 the Kors deciarations to detewma'ne who should and shouid not be
20 inciudod in the Equaiity for AIi core group, as more fuiiy
21 oxpzained in section II(B) (2), above. Because the evidence showed
22 a fovvnni reiationship betwoen Equazity for Ali and the No on 8
23 roups , it was not an error for the magistrate to conciude thatg
24 individuais associated with the Eo aiity for Ali llmhreiz.a
25 organization who were engaged in the formuiation of strategy and
26 fuoaxxgox thxy ezx- a privil-e ovwt co-uhieations kithirf Ehe
27 h lla organization. Nor was it cleaxly erroneous to relyllTn aC6y
28 deciarations of Geoff Kors, a mmmher of Equality for Ail's

20
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1 executive committee, to define Equaiity for Ali's core group.

2 Proponents' objection on this point is accordingiy DENIED.
3
4 E
5 The magistrate f ound based on the evidence presented that
6 certain individuais have core group status in more than one
7 organization. The magistrate noted that ''the scope of the First
8 MenAont priviiege could arguabiy depend on the capacity in which
9 a core group momher (of more than one No on 8 groupl is
10 co=unicating. '' Doc #610 at 12 . Nevortheiess , the magistrate' s

.QO 11 ovder does nnot require production of any communications aboutt d
> qQ o 12 strategy and messages between core group momhers who beiong to thatu
< Y.c z 13 core group , '' as the effort required to inoire into the capacity in
<.. ' g: Q 14 which a core group momHer is communicating nmight amount to an

X .... 15 undue burden . '' Id.
Y 16 bject that the magistrate' s order in thisM o Proponents o-;t VX .2 17 regard is contrary to the court' s previous hoiding that proponents> ..,
m 18 couid not assert a First M enamont priviiege over com unications

19 with other groups . Doc #619 at 18-19 . The court previously heid
20 that proponents had uonly ciaimed a First M endment priviiege over
21 co=unications among mmohers of the core group of Yes on 8 and
22 Protecevmrriage . com, '' and that even if proponents had preserved the
23 rivilege , they had nf aiied to meet their burden of proving thatP
24 the privilege applies to any documents in proponents' possession,
25 custody or control . '' Doc #372 at 3. Here , even if the
25 -coolmi-cat-ions-mighr <  be oted. by-the W-ret-Amenamoat
27 rivilege r the magistrate did not cleariy err in refusing to orderP
28 their production because the burden of determn' ning whether the

21
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1 co= unications are in f act priviieged would be undue . The court' s
2 previous order is not inconsistent with the magistrate' s order .

3 Accordingiy , proponents' objection on this point is DENIED .
4
5 F

6 Reiated to the objection discussed in subsection E ,
7 above , proponents object as inconsistent with the court' s previous
8 order that the magistrate inciuded certain individuais in more than
9 one core group . Doc #619 at 19 . The previous order denied
10 proponenté' ciaim of priviiege over com unications to other Yes on

.S! . .O 11 a organizations, because nltlhere (wasl no evidence before thet d
> 5o o 12 court regarding any other campaign organization.'' Doc #372 at 2-3.u
< Y.c .,x 13 Here , in contrast, the magistrate found that the No on 8 groups had
> ' -q
5 -a 14 supported through deciarations inciusion of individuais in more
G O 15 than one No on 8 coro group . The magistrate' s finding is based on
t 16X o ovidence regarding the No on 8 campaign and is not inconsistent
Q A 17 with the court' s previous order or contrary to iaw. Proponents'> +=
%m 18 objecuon on this point is therefo/e DENIED .

19
20 G

21 Proponents object that Armour Media Group and Armour
22 Gzifein Media Group Inc were inciuded in the core groups of rAMBR
23 and Equality for All on the ground that the court has previousiy
24 heid that media vendors cannot be considered part of an
25 ization's core group. Doc #619 at 19-20. The magistxateorgan
16 -apm ars to wav. iaczudod Avmour-sriœfzm--eai-a-rroup -zmc-i.n tho - -
27 squazity eor Ail core group based on the March 3 Geoff Kors
28 deciaration, Doc #609 at %8 (stating that the Armour Griffin Media

22
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1 Group uproduced advertising'' and nparticipated in formuiating
2 i messaging''). The magistrate apparently reiied on theCampa gn
3 M t deciaration to inciude Armour Media Group in the rARBR coreore

4 group. Doc #593 at %4(f) (stating that Armour Media Group
5 Mconducted poiiing and assisted CAEBR in its early formulation of
6 campaign strategy and messaging''). Because the Kors and Moret
7 deciarations support inciusion of the media groups in the core
B groups, the magistxate's decision to include the media groups is

9 not cieariy erroneous. Proponents objection on this point is
10 DENIED.

.Q
-H 11

t a
>5o 12 Hu c
ZY'c 13 The magistrate ordered each No on 8 group, inciuding> '.'
:-' -a 14 nARBR to nproduce aii documents in its possession that contain,u 't
< Q 15 xofer or relate to arguments for or against Proposiuon a , except
t 16 a. l among momhers of its core group . '' ooc% o those co-unications so e y;t zQ ..: 17 #61c at 14 . The magistrate did not address CMBR' s assertion that> +.
m 18 it had aiready compieted its production. Proponents arguo the

19 magistrate orred in faiiing to address whether CAEBR'S production
20 was ncredibiez' as CAEBR produced only sixty documents. Doc #619
21 at 2o. But the magistrate did not err as a matter of iaw in
22 faiiing to address caEBR's production. The magistrate set the
23 standard for cAEsR's production. Proponents can if necessary
24 address any problems with CAEBR'S production by appropriate motion.
25 Proponents' objection on this point is therefore DENIED.

- j,à - - - - - -- - .
27
28

23
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Iv
For the reasons expiained above , the magistrate' s order

grantin: proponents' motion to compel Ascovery f rom the No on 8
groups is neither cleariy erroneous nor contrary to Iaw .

Accordingïy , the objections of the ACLU and Equality Caiif ornia r
Doc #614 , and of proponents , Doc #619 , are DENIED .

The magistrate' s order contemplates that production wili
take piace on a roiling basis to eonclude not later than March 31,
2010 . Doc #610 at 14 . The court adopts the scheduie set by the
M gistrato . If proponents wish to suppiement their triai record
with documents obtained through this production , they must make the

appropriate motion or submission not Iater than Monday , April 12 ,
2010 .

IT IS SO ORDERED .

/

VAUGHN R WALKER
United States District Chief Judge

24
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1
g IN THE UNITED STATES DISTRICT COURT
g FOR THE NORTHERN DISTRICT OF CALIFORNIA

4
5 KRISTIN M PERRY, SANDM  B STIER,
PAUL T MTM I and R FFREY J

6 ZM RILLO ,
Piaintif f s ,7

g CITY AHn COWTY OF SAN FRANCISCO ,
9 Piaintiff -lntervenor ,

10 V
.C!a 11 ARuoLo SCHwARZENEGGER, in hist d -- oeficiai capaeity as governor oe
d V 12 caiifornia; EDU= G BRowx JR, in
u H his officiai capacity as attorney
3 enerai oe caiifornia; M>pK B No c 09-2292 vRw: 13 gd .; HORTON, in his official capacity
Q : 14 as director of the caiifornia ORDER
5 Department of *u>nz.ic Heaith and

x H 15 state registrar of vitai
y A statistics ; LINETTE SCOTT , in hert 16 of f iciai capacity as deputy% o
;t = director of heaith infoamtion &Q .: 17 strategic pianning for the>Z Caiifornia DeparGent of pl'Hiic
C 18 Heaith ; PATRICK 0: COM LL , in hisofficiai capacity as cierk-

19 recorder of the County of
Alameda; and DRAH C LOGAN, in his

20 official capacity as registrar-
recorder/county cierk for the

21 County of Los Angeies,
22 Defendants,

23 DENNIS HOLLINGSWORTH , GAIL J
O IGHT , MAQTIN F GUTIEQNRZ r

24 HARSHING WILLIM TAM, MAQR A
JANSSON and PROTECTMANNIAGE . COM -

25 YES ON 8 r A PRORCT OF
.-- . -- . .. -OAT.IW ORNIA -RENEWM v--as-.of f iciaï

-% -propoaoxes-ov-propcsstsor-v--- - -- --- - - - - - --
27 Defendant-lntervenors.

/
28

AA 0128



Case3:O9-cv-02292-VRW Document625 FiIed03/23/10 Pagez of 2

1 The ACLU and Equaiity Caiifornia CAobjectorsr') move for a
2 stay of the eourt's March 22, 2010 order, Doc #623, as they intend
3 to appeai the order or aiiernativeiy to seek a writ of mandamus.
4 Doc #624. Objectors state that they intend to seek review on Man
5 extraordinarily expedited basis.'' Id at 3. As an aiternative to a

6 stay pending appeai, objectors move for an interim stay whiie they
7 seek appeïiate relief. Id at 7.
8 Having considered the arguments presented by objectors,
9 the court GRANTS the motion for an interim stay. The court's March

10 22 order, Doc #623, is STAYED untii March 29, 2010 to aiiow
.21O 11 objectors to seek reiief in the court of appeais.t d

, j :q lzuc
z%.c 13 IT Is so ORDERED.
Jj ka 14
5 ;t

x O l 5
<% o 16 vauG> R wALKER

;t Z united states District chief Judge> .: 17> ..
. m 18

19 .
20
21
22
23
24
25

27
28

2
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l Notice is hereby given uadc Fed. R. App. P. 3 that third pees Equality Califomia

2 CIEQCAD atld No on Proposition 8, Campaign for Marriage Equality, A Projed of the American
3 Civil LibeMes Union ('<ACLU''I herebyjointly appeal tu the United States Court of Appeals for
4 ttte Nintit Circuit 9om tlle orders of the Northern District of Califomia dated March 5, 2010 (Doc.
5 # 610) and March 23, 2010 (Doc. # 623), to the extent that they require EQCA and tlze ACLU to
6 produce documeni which aro prottcted by the First Amendment pzivilege:
7
8 .

Dated: March 24, 2010 . CK & M ST LLP
9
10

By:
11 Lauren Whlttemore
12 Attonwys for Equality Califomia

!! 13 
.: lp ë j '$ j 14

1 s'l-sl- x v. BoMsBï(- 15 
Jus'rm M. m GONI Orrick, Henington & SutcliFe LLP16
ALAN L. SCA OSSER

17 ' ELIZABE'I'H o. GILL
ACLU Foundation Of Northcn California18
Attomeys for No on Proposition 8, Campaign

19 for Mmriage Equality: A Project of the
American Civil Liberties Union of Vorthem20 ' califoea

21
22
23
24 .

25
26

27
28

JONf NOTICE OF APPBAL 1 CASE NO. 09-CV-2292 VRW
AA 0131



A-11 (rev. 7/00)

>e .e $: ..p o>> ms xw. @ .. ..- uk gogy > . A. ' . & 'G.-r2. . z . ; W. A xh.* k. t!:j: ... :;4 ijz,s . -. . e--xfa : . . ! . . ' V$ . a,.q ' & -e . zZll ' **'-' êsPe lkrmlt'e N# - x5 -.bH cllo

Page l of 2

USCA DOCICET # (1F KNOWNI

UMTED STATES COURT OF APPEALS FOR THE > '111 CIRCUIT
CM APPEALS DOCKETING STATEG NT

PLBASB ATTACHADDIXONM PAGES IF NECESSARY.
T1'1.*fzl IN FULL: ols-rmc'r: N. District of CalTomia JUDGE: Hom Vaugbn Walker, C.J.

DISTRIW COIJRT MM ER: 09-W-2292 VRW
KRIS'I'm M. PERRY, et al., v. ARNOLD sAy.yqjj.gs: Is Tnls A cRoss APPEAL?DATE NOTICE OF MP
SCHWARZENEGGEK in his offcial capacity r ams Govemor of califomia, et al- March 24, 2010

. '
IF THIS MAWER HA9 BEEN BEFOM THIS COIJRT PREWOUSLY.

(Please see Attachment A for full tXe.) xsAss pRovloE .fus Docu'r NUMBER Ac CITATION (IF ANxr)q .
No. 09-17241

BRFEF DESCRN ON OF NAXURE OF ACTION AND RESULT BELOW: '
The underl/ng actioa ks a fedezal constitudonal challenge to a provision of the California Constitution which denies same-
gOder couples the light to many. The ordezs underreview involve a denial of a First Amendment privilege raised by tbird
parties No on Proposition 8, Campaign for Marriage Equality: A Project of the Americaa Civil Liberties Union of California
?ad Equality California-
PRmCIPAL ISSUES PROPOSED TO BE MISED ON APPML:
Wllether the Magstrate Judge and the District Couri Judge erre,d in refusing to recognizt a First Amendment privilege for
non-public commuaications involve campai> s%tegy ormessaog among individuals involved in the formulation of such
strategy or messaging b0th within aud among orgacizations working in common to defeat Proposition 8.

PLMSE DEN'IAY ANY OTRER LEGAL PROCEBDWG THAT MAY HAVB A BEARING ON TYS CASE (INCLUDE
PENDINGDISRICT COURT POST-JUXMENT MOTIONS):

DOES THIS MPEAL INVOLVE ANY OF THE FOLLOWWG:
r- 'Possibility of Settlement
Likelihood that intervenin' g precedent MII contol ûutcome of appealC

..- . - - V--l-aikmllood-of a-motion.to expedite 0T to Stay the-aFp-eak-o.r D.lhorwpmmflu. .m.. 1. m@%4.r$.($pç.çi.f.y) .
Chief Judge Walker has gcante,d a'jtay of discôvery until March 29, 2010 and Third Parties seek expeditedappez.
t- Any other infonpation relevant to tbe inclusion of this case in the Mediation Program .

L-' Possibility parties would sfpulate to bindhg award by Appellate Commissioner in lieu of submission tojudges
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CERTIFICATION OF COUNSEL
I CERTIFY THAT:
1. COPIBS OF ORDEWJUDGMENT APPEALED FROM ARE ATTACHED.
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Attaçhment A

TITLE IN FULL:
KRISIN M. PEM Y, SANDM  B. STIER, PAUL T. KATAV , and JEFFREY J.
ZARRTI,LO,

Plaintiffs

and
CIW AND COUNTY OF SAN FRANCISCO,

Plaintiff-lntervenor

AM OLD SCHWARZENEGGER in his oocial capacity as Govemor of
CalifoMa; ED G. BROWN, JR., in llis oocial capacity as Attorney
General of CalifoYa; (MARK B. HORTON, in llis oocial capacity as Director of
the Califoraia DepaM ent of Public Health and State Registrar of Vital Statistics;
LINEWE SCOTF, in her oficial capacity as Deputy Director of Healf.h
Information & Stategic Plnoning for the California Deparfment of Public Health;
PATRICK O'CONNELL, in his oocial capacity as Clerk-Recorder for the Cotmty
of Alameda; and DEAN C. LOGAN, in his offcial capacity as Regissar-
Recorder/county Clerk for tlw Cotmty of Los Angeles,

Defendants,

=d
PROPOSITION 8 OFFICIAL PROPONENTS DENNIS HOLLINGSWOR ,TH
GAIL J. KNIGH X MARTIN F. GUTIERREZ, HAK-SIU G WILLIAM TAM,
bnd MARK A. JANSSON; and PROTEGMARRIAGE.COM - YES ON 8, A
PROJEG  OF CALIFORNIA RENEWAL,

Defendant-lntervenors.

AA 0134
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ADRMOP, E-Filing, PROTO, Prose, VFDIS

U.S. District Court
California Northern District (San Francisco)

CIVIL DOCKET FOR CASE #: 3:09-cv-02292-V1:W

Perry et al v. Schwarzenegger et al
Assigned to: Hon. Vaughn R. Walker
Referred to: Magistrate Judge Joseph C. Spero
Demand: $0
Case in other court: 9th Circuit, 09-16959

9th Circuit, 09-17241
9th Ckcuit, 09-17551

Cause: 42:1983 Civil Rights Act
Plaintiff
Kristin M. Perry

Date Filed: 05/22/2009
Jury Demand: None
Namre of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

represented by David Boies
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
914-749-8200
Fax: 914-749-8300
LEAD ATTORNEY
PRO NWC VICE
ATTORNEY TO BE NOTICED

Theodore B Olson
Gibjon Dunn & Crutcher LLP
1050 Connecticut Ave, N.W.
Washington, DC 20036-5306
202-955-8668
Fax: 202-467-0539
Email: tolson@gibsondunn.com
LEAD ATTORNEY
PRO HAC VICE
ad TTORNE Jr FO BE NOTICED

Amir Cameron Tayrani
Gibson Dunn & Crutcher LLP
1050 Connecticut Ave NW, Ste 900
Washington, DC 20036
202-887-3692
#l-p-le-hTlrayranilgjtypllpp-lpprrpm
ATTOV EY TO BE NOTICED

Christopher Dean Dusseault
Gibson Dunn & Crutcher LLP

https://ecf cand.uscouds.gov/cgi-bi&DktRpt.pl?682986923433075-L 656 0-1
AA 0135
3/24/20 10
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333 S Grand Ave
Los Angeles, CA 90071
213-229-7855
Email: cdusseault@gibsondunn.com
ATTORNEY TO BE NOTICED

Enrique Antonio Monagas
Gibson Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071
213-229-7804
Email: emonagas@gibsondunn.com
ad TTORNEY TO BE NOTICED

Ethan D. Dettmer
Gibson Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071
213-229-7804
Email: edettmer@gibsondunn.com
W TTORNEY TO BE NOTICED

Jeremy Michael Goldman
Boies, Schiller & Flexner LLP
1999 Harrison Street, Ste 900
Oakland, CA 94612
510-874-1000
Email: jgoldman@bsfllp.com
a4 TTORNEY TO BE NOTICED

Matthew Dempsey McGill
Gibson Dunn & Crutcher LLP
1050 Connecticut Ave., NW
Washington, DC 20036-5306
202-955-8668
Email: mmcgill@gibsondunn.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

Rosanne C. Baxter
Boies Schiller & Flexner LLP
333 Main Street
Armonk, NY 10504
914-749-8200

-- - . -. -Ellzail:-rbaxtt.rt/b-sflp.coa . .
- - -- - r - - - - Td&ca4f7-+r-& - - - -

WZFOW X FO BE NOTICED

Sarah Elizabeth Piepmeier
Gibson, Dunn & Crutcher LLP

hlps://ecf.cand.uscouds.gov/cgi-binDktRpt.pl?682986923433075-L 656 0-1
AA 0136
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555 Mission Street, Ste 3000
San Francisco, CA 94105
(415) 393-8200
Email: spiepmeier@gibsondunn.com
ATTORNEY TO BE NOTICED

Theane Evangelis Kapur
Gibson, Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071
213-229-7726
Fax:
Email: tkapur@gibsondunn.cop
ATTORNEY TO BE NOTICED

Theodore J. Boutrous , Jr.
Gibson Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071-3197
213-229-7804
Fax: 213-229-7520
Email: tboutrous@gibsondunn.comATTORNEY TO BE NOTICED

Theodore Hideyuki Uno
Boies Schiller & Flexner LLP
1999 Harrison St, Ste 900
Oakland, CA 946 12
510-874-1000
Email: tuno@bsfllp.com
PRO NWC VICE
ATTORNEY TO BE NOTICED

Plaintiff
Sandra B. Stier represented by Theodore B Olson

Gibson Dunn & Crutcher LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
202-955-8668
Fax: 202-467-0539
Email: tolson@gibsondunn.com
f EAD A TTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

hdps://ecf.cand.uscouds.gov/cgi-bin/DktRpt.pl?682986923433075-L 656 0-1
AA 0137
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Christopher Dean Dusseault
(Sée above for address)
ATTORNE Y TO BE NOTICED

David Boies
(See above for address)
PRO HA C VICE
W TTORNEY TO BE NOTICED

Enrique Antonio Monagas
(See above for address)
ATTORNEY TO BE NOTICED

Ethan D. Dettmer
(See above for address)
ATTORNE F FO BE NOTICED

Jeremy Michael Goldman
(See above for address)
ATTORNE Y TO BE NOTICED

Josh Schiller
Boies Schiller & Flexner LLP
575 Lexington Avenue , 7th floor
New York, NY 10022
212-446-2300
Email: jischiller@bstllp.com
PRO HAC VICE
ATTORNE Y TO BE NOTICED

Matthew Dempsey McGill
(See above for address)
PRO HAC VICE
ATTORNEY TO BE kOTICED
Richard J. Bettan
Boies Schiller & Flexner LLP
575 Lexington Avenue, 7th tloor
New York, NY 10022
212-446-2300
Email: rbettan@bstllp.com
PRO HAC VICE
ATTORNE Y TO BE NOTICED

-. - - .-. SrG Xlizabdll-piepmeie.r
- - - - - -.- - . . - - ---- -- . - - - .--ygecx-abovmforaddress) - - ' - - --- - --' -

ATTORNEY TO BE NOTICED

Theane Evangelis Kapur
(See above for address)

hûps://ecf.cand.uscouds.gov/cgi-bi* ktRpt.p1?682986923433075-L 656 0-l
AA 0138
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ATTORNEY TO BE NOTICED

Theodore J. Boutrous , Jr.
Gibson Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071-3197
213-229-7804
Email: tboutrous@gibsondunn.com
ATTORNEY TO BE NOTICED

Theodore Hideyuki Uno
Boies, Schiller & Flexner LLP
1999 Harrison Street
Oakland, CA 94612
510-874-1000
Email: tuno@bstllp.com
PRO JEJWC VICE
ATTORNEY TO BE NOTICED

Plaintiff
Paul T. Katami represented by David Boies

(See above for address)
f EAD a4 TTOV E Y
PRO HAC VICE
ATTORNEY TO BE NOTICED

Theodore B Olson
(See above for address)
f EAD ATTORNEY
PRO U C VICE
ATTORNE Y TO BE NOTICED

Amir Cameron Tayrani
(See above for address)
PRO NWC VICE
ATTORNE Y TO BE NOTICED

Christopher Dean Dusseault
(See above for address)
ATTORNEY TO BE NOTICED

Exriqlle Antonio Mtmagas
Gibson Dtmn & Crtltcher LLP
555 Mission St, Ste 3000
SV Francisco, CA 94105

- - g-jgvgggwggg-g - - - - - - - - - -
Email: emonagas@gibsondunn.comATTORNEY TO BE NOTICED

Ethan D. Dettmer

hdps://ecf.cand.uscouds.gov/cgi-bin&ktRpt.pl?682986923433075-L 656 0-1
AA 0139

3/24/2010



CAND-ECF Page 6 of 98

Gibson Dunn & Crutcher LLP
333 South Grand Avenue
Los Angeles, CA 90071
415-393-8292
Email: edettmer@gibsondunn.com
ATTORNEY TO BE NOTICED

Jeremy Michael Goldman
Boies, Schiller & Flexner LLP
1999 Harrison Street, Stre 900
Oakland, CA 94612
510-874-1000
Email: jgoldman@bsfllp.com
ATTORNEY TO BE NOTICED

Josh Schiller
Boies Schiller & Flexner LLP
575 Lexington Avenue, 7th tloor
New York, NY 10022
212-446-2300
Email: jischiller@bstllp.com
PRO NWC VICE
A TTORNEY TO BE NOTICED

Matthew Dempsey McGill
(See above for address)
PRO NWC VICE
ATTORNEY TO BE NOTICED

Richard J. Bettan
Boies Schiller & Flexner LLP
575 Lexington Avenue
7th Floor
New York, NY 10022
212-446-2300
Email: rbettan@bstllp.com
PRO HAC VICE
ATTORNEY TO BE NOTICED

Sarah Elizabeth Piepmeier
(See above for address)
ATTORNEY TO BE xyrzcfo
Theane Evangelis Kapur
(S:q abpve f?r apdress)JI'FDN/)F /& X: K IICXD
Theodore J. Boutrous , Jr.
(See above for address)
ATTORNEY TO BE NOTICED

hdps://ecfcand.uscouds.gov/cgi-bi* ktRpt.pl?682986923433075-L 656 0-l
AA 0140

3/24/2010
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Theodore Hideyuki Uno
(See above for address)
PRO D C VICE
ATTORNE Y TO BE NOTICED

Plaintiff
Jeffrey J. Zarrillo represented by David Boies

(See above for address)
f EAD ATTORNEY
PRO NWC VICE
ATTOM EY TO BE NOTICED

Theodore B Olson
(See above for address)
f EAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Amir Cameron Tayrani
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Christopher Dean Dusseault
(See above for address)
ATTORNE Y TO BE NOTICED

Enrique Antonio Monagas
(See above for address)
-4 TTORNEY TO BE NOTICED

Ethan D. Dettmer
(See above for address)
ATTORNEY TO BE NOTICED

Jeremy Michael Goldman
(See above for address)
ATTORNEY TO #17 NOTICED
Josh Schiller
(See above for address)
PRO HAC VICE
WFFOANFF TO BE NOTICED

---kaikkùwlijemypsey-vmGtll -
(See above for address)
PRO NWC VICE
ATTOMEY TO BE NOTICED

hups2//ecEcand.uscou/s.gov/cgi-bin/DktRpt.pl?682986923433075-L 656 0-1
AA 0141
3/24/2010
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Richard J. Bettan
(See above for address)
PRO NXC VICE
ATTORNEY TO BE NOTICED

Sarah Elizabeth Piepmeier
(See above for address)
A TFOSAF Y TO BE NOTICED

Theane Evangelis Kapur
(See above for address)
ATTORNE Y TO BE NOTICED
Theodore J. Boutrous , Jr.
(See above for address)
W TTORNEY TO BE NOTICED

Theodore Hideyuki Uno
(See above for address)
PRO NXC VICE
ATTOVEY TO BE NOTICED

Plaintiff
Attorney Charles S LiMandri represented by Charles Salvatore LiMandri

Law Oftkes of Charles S. LiMandri
P.O. Box 9120
Rancho Santa Fe, CA 92067
(858) 759-9930
Email: cslimandri@limandri.comATTDRNEY TO BE NOTICED

Intervenor Pla
Our Family Coalition rèpresented by Alan Lawrence Schlosser

ACLU Foundation of Northern
California, lnc.
39 Drumm Street
San Francisco, CA 9411 1
415-621-2493
Email: aschlosser@aclunc.org
ATTORNEY TO BE NOTICED

CIISVCMWZ VCZXCV 61011
- - - - - tygyjà-jj-g Ggjjjy.y- jy-jgygg-t-yjy-pjysj.y

870 Market Street, Suite 370
San Francisco, CA 94102
415-392-6257
Email: cstoll@nclrights.orgATTORNEY TO BE NOTICED

https://ecf cand.uscouds.gOv/cgi-bin&KRpt.pl?682986923433075-L 656 U-1
AA 0142
3/24/2010
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llona Margaret Turner
National Ctr for Lesbian Rights
870 Market St
Suite 370
San Francisco, CA 94102
415-392-6257
Email: ittlrner@nclrights.org
ATTORNEY TO BE NOTICED

James Dixon Esseu
ACLU Foundation
2 Charlton St #l4H
New York, NY 10014
212-549-2623
Email:jesseks@aclu.org
AITORNE F FO BE NOTICED

Jennifer Carol Pizer
Lambda Legal Defense and Education
Fund, Inc.
3325 Wilshire Blvd.ste 1300
Los Angeles, CA 90010-1729
213-382-7600
Email:jpizer@lambdalegal.org
ATTORNEY TO BE NOTICED

Jon Warren Davidson
Lambda Legal Defense and Education
Fund
3725 Wilshire Blvd Ste 1300
Los Angeles, CA 90010
(213) 382-7600, ext. 229
Email:jdavidson@lambdalegal.org
.?1 TTORNEY TO BE NOTICED

Matthew Albert Coles
ACLU LGBT & AIDS Project
l25 Broad St.
New York, NY 10004
212-549-2624
Email: mcoles@aclu.org
ATTORNEY TO BE NOTICED

S-IA/P-PIMLG: - ;
- - - - - - - Xatlosalx-emtem/omùtskanxugàts --

870 Market Street, Ste 570
San Francisco, CA 94102
415-392-6257
Email: sminter@nclrights.org

hups://ecf.cand.uscouds.gov/cgi-bi* ktRpt.p1?682986923433075-L 656 0-1
AA 0143
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ATTORNEY TO BE NOTICED

Tara Lynn Borelli
Lambda Legal Defense & Education
Fund
3325 Wilshire Blvd #1300
Los Angeles, CA 90010
213-382-7600
Email: tborelli@lambdalegal.org
ATTORNEY TO BE NOTICED

Intervenor PIa
Lavender Seniors of the East Bay represented by Alan Lawrence Schlosser

(See above for address)
ATTORNE Y TO BE NOTICED

Christopher Francis Stoll
National Center for Lesbian Rights
870 Market St, Ste 370
San Francisco, CA 94102
415-392-6257
Email: cstoll@nclrights.org
ATTORNEY TO BE NOTICED

Ilona Margaret Turner '
(See above for address)
ATTORNEY TO BE NOTICED

James Dixon Esselts
(See above for address)
A TTORNEY TO BE NOTICED

Jennifer Carol Pizer
(See above for address)
ATTORNEY TO BE NOTICED

Jon Warren Davidson
Lambda Legal Defense and Education
Fund
3325 Wilshire Blvd, Ste 1300
Los Angeles, CA 90010
(213) 382-7600, ext. 229
Email: jdavidson@lambdalegal.org
ATTORNEY TO BE NOTICED

Shannon Minter

hûps://ecf.cand.uscouds.gov/cgi-binDktRpt.pl?682986923433075-L 656 0-1
AA 0144
3/24/2010
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National Center For Lesbian Rights
870 Market St, Ste 570
San Francisco, CA 94102
415-392-6257
Email: sminter@nclrights.orgATTORNEY TO BE NOTICED

Tara Lynn Borelli
(See above for address)
ATTORNEY TO BE NOTICED

Intervenor PIa
Parents, Families, and Friends of
Lesbians and Gays

represented by Alan Lawrence Sthlosser
(See above for address)
ATTORNEY TO BE NOTICED

Christopher Francis Stoll
National Center for Lesbian Rights
870 Market St Suite 370
San Francisco, CA 94102
415-392-6257
Email: cstoll@nclrights.org
ATTORNEY TO BE NOTICED

llona Margaret Turner
(See above for address)
ATTORNE Y TO BE NOTICED
James Dixon Esselks
(See above for address)
ATTORNEY TO BE NOTICED

Jennifer Carol Pizer
Lambda Legal Defense and Education
Fund, Inc.
3325 Wilshire Blvd. Suite 1300
Los Angeles, CA 90010-1729
213-382-7600
Email: jpizer@lambdalegal.org
,1 TTORNEY TO BE NOTICED

Jon Warren Davidson
Lambda Legal Defense and Education
Fund

. 3325 Wilshirq Blvd--s-u-iiç 1790 .
U WW WUW
(213) 382-7600, ext. 229
Email: jdavidson@lambdalegal.org
ATTORNE F FO BE NOTICED

hûps://ecfcand.uscouds.gov/cgi-bi* ktRpt.pl?6s2986923433075-L 656 0-1
aa 014s

3/24/2010
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Matthew Albert Coles
(See above for address)
ATTORNE Y TO BE NOTICED

Shannon Minter
National Center For Lesbian Rights
870 Market St, Suite 570
San Francisco, CA 94102
415-392-6257
Email: sminter@nclrights.org
ATTORNEY T0 BE NOTICED

Tara Lynn Borelli
(See above for address)
ATTORNEY TO BE NOTICED

V.
Defendant
Arnold Schwarzenegger
in his oycial capacity as Governor of
Calfornia

represented by Kenneth C. Mennemeier
Mennemeier Glassman & Stroud LLP
980 9th St, Ste 1700
Sacramento, CA 95814
916-553-4000
Email: kcm@mgslaw.com
f EAD ATTORNE Y
ATTORNEY TO BE NOTICED

Andrew Walter Stroud
Mennemeie Glassman & Stroud
980 9th Street, Suite 1700
Sacramento, CA 95814-2736
(916)553-4000
Email: stroud@mgslaw.com
y1 TTORNEY TO BE NOTICED

Defendant
Edmund G. Brown, Jr.
in his oycial capacity as Attorney
General ofcalfornia

represented by Gordon Bruce Burns
Attorney Generals Office, Dept. of
Justice
1300 1 Street, 17th Floor
Sacramento, CA 95814
916-324-3081
Email: Gordon.Burns@doj.cmgov
LEAIDALTQV'Làrrtnlklr To àà gotkkb
Tamar Pachter
Office of the California Attorney
General

h=ps://ecEcand.uscou=s.gov/cgi-biiDktRpt.pI?682986923433075-L 656 0-l
AA 0146

3/24/2010
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455 Golden Gate Ave, Suite l 1000
San Francisco, CA 94102-7004
415-703-5970
Fax: 415-703-1234
Email: Tamar.pachter@doj.ca.gov
ATTORNEY TO BE NOTICED

Defendant
Mark B. Horton
in his oycial capacity as Director of
the Calfornia Department ofpublic
Hea1th dr State Registrar of Vital
Statistics

represented by Kenneth C. Mennemeier
Mennemeier, Glassman & Stroud LLP
980 9th Street, Ste 1700
Sacramento, CA 95814
916-553-4000
Email: kcm@mgslaw.com
f EAD ATTORNEY
ATTORNEY TO BE NOTICED

Andrew Walter Stroud
MennemeierrGlassman & Stroud
980 9th Street, Suite 1700
Sacramento, CA 95814-2736
(916)553-4000
Email: stroud@mgslaw.com
ATTORNEY TO BE NOTICED

Defendant
Linette Scott
in her o@cial capacity as Derzf/.p
Director ofHealth Information d:
Strategic Planningfor the Calfornia
Department ofpublic Health

represented by Kenneth C. Mennemeier
Mennemeier Glassman & Stroud LLP
980 9th St, Suite 1700
Sacramento, CA 95814
916-553-4000
Email: kcm@mgslaw.com
f EAD ATTORNEY
ATTORNE Y TO BE NOTICED

Andrew Walter Stroud
(See above for address)
ATTORNE Y TO BE NOTICED

Defendant
Patrick O'Connell represented by Claude Franklin Kolm
in his oscial capacity as Clerk- County of Alameda
Recorderfor the Ctlxn@ ofAlameda 1221 Oak Street, Suite 450

Oaklapd, CA 94612-4296
- 51 0-27-2-67 14.

Eihàlt-dlà-lldG -lrittt#acgA.org
f EAD ATTORNEY
ATTORNEY TO BE NOTICED

Manuel Francisco Martinez

hups://ecf.cand.uscouhs.gov/cgi-bin&ktRpt.pl?682986923433075-L 656 0-1
AA 0147
3/24/2010
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Office of the County Counsel, County
of Alameda
1221 Oak Street, Suite 450
Oakland, CA 946 12
510-891-3306
Email: manuel.martinez@acgov.org
ATTORNEY TO BE NOTICED

Defendant
Dean C. Logan
in his offlcial capacity as Registrar-
Recorder/county Clerkfor the Colfn/.v
ofL os Angeles

represented by Judy Whitehurst
Oftke of County Counsel - County of
Los Angeles
500 West Temple St
Los Angèles, CA 90012
(213) 974-1845
Email:
Jnitehurst@counsel.lacounl.gov
f EAD ATTORNEY
ATTORNEY TO BE NOTICED

V.
Respondent
William T. Criswell represented by David E. Bunim

Haas & Najarian
58 Maiden Lane
Second Floor
San Francisco, CA 94108
415-788-6330
Email: DBunim@haasnaja.comf EAD ATTORNEY
ATTORNEY TO BE NOTICED

V.
Intervenor Dft
Proposition 8 Oflkial Proponents represented by Charles J. Cooper

Cooper & Kirk
1523 New Hampshire Avenue, N.W.
Washington, DC 20036
202-220-9600
Fax: 202-220-9601
Email: ccooper@cooperkirk.com

- LEARATT-QKM Y
- -  ATZDRNEHDQE SGFXSA

Austin R. Nimoclks
Alliance Defense Fund
801 G Street NW, Ste 509

hlps://ecf.cand.uscouds.gov/cgi-bin&ktRpt.pI?682986923433075-L 656 0-1
AA 0148
3/24/2010
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Washington, DC 20001
(202) 393-8690
Email: animocks@telladf.org
ATTORNEY TO BE NOTICED

Brian W Raum
Alliance Defense Fund
15100 N. 90th Street
Scottsdale, AZ 85260
480-444-0020
Email: braum@telladf.org
ATTORNEY TO BE NOTICED

David H. Thompson
Cooper & Kirk PLLC
1523 New Hampshire Ave NW
Washington, DC 20036
(202) 220-9600
Email: dthompson@cooperkirk.com
ATTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
Cooper & Kirk PLLC
1523 New Hampshire Ave NW
Washington, DC 20036
202-220-9600
Email: hnielson@cooperkirk.com
PRO HAC VICE
W TTORNE Y TO BE NOTICED

James A Campbell
15100 N. 90th Street
Scottsdal ,e AZ 85260
480)444-0020(
Email: jcampbell@telladtlorg
PRO HAC VICE
ATTORNEY TO BE NOTICED

Jesse Michael Panuccio
Cooper & Kirk PLLC
1523 New Hampshire Avenue, N.W.
Washington, DC 20036
202-220-9600
Email:jpanuccio@cooperkirk.com
PA9 f/,1çr 'ICE

Jordan W. Lorence
Alliance Defense Fund
801 G Street NW, Ste 509

hdps://ecf.cand.uscouds.gov/cgi-bin/DktRpt.pl?682986923433075-L 656 0-1
AA 0149

3/24/2010
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Washington, DC 20001
(202) 393-8690
Email: jlorence@telladtl org
ATTORNEY TO BE NOTICED

Michael W. Kirk
Cooper & Kirk, PLLC
1523 New Hampshire Avenue, NW
Washington, DC 2003
202.220.9600
PRO NWC VICE
ATTORNEY TO BE NOTICED

Peter A. Patterson
Cooper & Kirk PLLC
1523 New Hampshire Ave NW
Washington, DC 20036
202-220-9600
Email: ppatterson@cooperkirk.com
PRO NWC VICE
-4 TTORNEY TO BE NOTICED

lntervenor Dft
Dennis Hollingsworth represented by Charles J. Cooper

(See above for address)
L EAD ATTORNEY
ATTORNEY TO BE NOTICED

Andrew Perry Pugno
Law Oftkes of Andrew P Pugno
l0l Parkshore Dr #100
Folsom, CA 95630-4726
Email: andrew@pugnolaw.com
ATTORNEY TO BE NOTICED

Austin R. Nimoclks
Alliance Defense Fund
801 G Street NW, Suite 509
Washington, DC 20001
(202) 393-8690
Email: animocks@telladf.org
ATTORNE Y TO BE NOTICED

Brian W Raum
(See above-foraddress).
y-HORNW TQQZ JTXC-LD

David H. Thompson
(See above for address)
ATTORNEY TO BE NOTICED

h=ps://ecf.cand.uscouds.gov/cgi-binDktRpt.pl?682986923433075-L 656 0-1
AA ols:

3/24/2010



CAND-ECF Page 17 of 98

Howard C. Nielson , Jr.
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

James A Campbell
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Jesse Michael Panuccio
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Jordan W. Lorence
Alliance Defense Fund
801 G Street NW, Suite 509
Washington, DC 20001
(202) 393-8690
Email:jlorence@telladf.org
ATTORNEY TO BE NOTICED

Peter A. Patterson
Cooper & Kirk PLLC
1523 New Hampshire Avenue NW
Washington, DC 20036
202-220-9600
Email: ppatterson@cooperkirk.com
PRO U C VICE
ATTORNE F FO BE NOTICED

Timothy D Chandler
Alliance Defense Fund
101 Parkshore Dr., Suite 100
Folsom, CA 95630
916-932-2850
Email: tchandler@telladfprg
ATTORNEY TO BE NOTICED

Intervenor Dft
Gail J. Knight represented by Charles J. Cooper

(See above for address)
W X VFZYXXXX
pkgypgjjg-ygog- -
WZZCXXVV ZV VX VVW XX

Andrew Perry Pugno
(See abovç for address)

h=ps://ecf.cand.uscouls.gov/cgi-bi* ktRpt.pl?682986923433075-L 656 0-l
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ATTORNEY TO BE NOTICED

iustin R. Nimoclks
(See above for address)
ATTOS EY TO BE NOTICED

Brian W Raum
(See above for address)
xzl TTORNEY TO BE NOTICED

David H. Thompson
(See above for address)
W TTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
(See above for address)
PRO NXC VICE
,1 TTORNEY TO BE NOTICED

James A Campbell
(See above for address)
PRO HAC VICE
A FFOANF F FO BE NOTICED

Jesse Michael Panuccio
(See above for address)
PRO HAC VICE
.g1 TTORNE Y TO BE NOTICED

Jordan W. Lorence
(See above for address)
x4 TTORNEY TO BE NOTICED

Peter A. Patterson
(See above for address)
PRO SXC VICE
ATTORNEY TO BE NOTICED

Timothy D Chandler
(See above for address)
.?1 TTORNEY TO BE NOTICED

Intervenor Dft
Martin F. Gutierrez represented by Charles J. Cooper

(See abov: for address)
Lup-vkppopNyy
PRO HAC VICE
ATTORNEY TO BE NOTICED

Andrew Perry Pugno

hûps://ecf.cand.uscou=s.gov/cgi-bin&ktRpt.pl?682986923433075-L 656 0-l
AA 0152
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(See above for address)
AHORNE Y TO BE NOTICED

Austin R. Nimocks
(See above for address)
ATTORNEY TO BE NOTICED

Brian W Raum
(See above for address)
AIWORNEY TO BE NOTICED

David H. Thompson
(See above for address)
ATTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
(See above for address)
PRO SXC VICE
ATTORNE Y TO BE NOTICED

James A Campbell
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Jesse Michael Panuccio
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Jordan W. Lorence
(See above for address)
ATTORNEY TO BE NOTICED

Peter A. Patterson
(See above for address)
PRO SWC VICE
A TTORNEY TO BE NOTICED

Timothy D Chandler
(See above for address)
W TTORNEY TO BE NOTICED

Intervenor Dft
- Hak-shing William Tam VCWCSCIXCU Y Charles A Cooper

tgx-ayove for a'ddressj
L EAD ATTORNEY
ATTORNEY TO BE NOTICED

Andrew Perry Pugno

hûps://ecf.cand.uscouds.gov/cgi-bi&DktRpt.pl?682986923433075-L 656 0-l
AA 0153
3/24/2010
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(See above for address)
.z4 TTORNEY TO BE NOTICED

Austin R. Nimoclks
Alliance Defense Fund
801 G Street NW
Washington, DC 20001
(202) 393-8690
Email: animocks@telladforg
ATTORNEY TO BE NOTICED

Brian W Raum
(See above for address)
ATTORNEY TO BE NOTICED

David H. Thompson
(See above for address)
W TTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

James A Campbell
(See above for address)
PRO JEJWC VICE
ATTORNEY TO BE NOTICED

Jesse Michael Panuccio
(See above for address)
PRO HA C VICE
ATTORNEY TO BE NOTICED

Jordan W. Lorence
Alliance Defense Fund
801 G Street NW
Washington, DC 20001
(202) 3.93-8690
Email: jlorence@telladf.org
ATTORNEY TO BE NOTICED

Peter A. Patterson
(See above for address)

- 1V0 WQ VG> ##à#-F+)W#.#bWd#b
Terry Lee Thompson
Terry L. Thompson, Attorney at Law
P.O. Box 1346

hûps://ecf.cand.uscou=s.gov/cgi-bin/DktRpt.pl?682986923433075-L 656 0-1
AA 0154
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Alamo, CA 94507
925/855-1507
Email: tl thompson@earthlink.netATTORAY ztn BE xorzclo
Timothy D Chandler
(See above for address)
ATTORNEY TO BE NOTICED

Intervenor Dft
Mark A. Jansson represented by Charles J. Cooper

(See above for address)
f EAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Andrew Perry Pugno
(See above for address)
A TTORNEY TO BE NOTICED

Austin R. Nimocks
(See above for address)
ATTORNEY TO BE NOTICED

Brian W Raum
(See above for address)
,1 TTORNEY TO BE NOTICED

David H. Thompson
(See above for address)
ATTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

James A Campbell
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Jesse Michael Panuccio
(See above for address)
PRO SWC VICZ-
ZJFFV ST-FIIV S/FSVA -

Jordan W- Lorence
(See above for address)
./1 TTORNEY TO BE NOTICED

hûps://ecf.cand.uscouds.gov/cgi-bi* ktRpt.pl?682986923433075-L 656 0-l
AA 0155
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Peter A. Patterson
(See above for address)
PRO J'MC VICE
ATTORNEY TO BE NOTICED

Timothy D Chandler
(See above for address)
ATTORNEY TO BE NOTICED

lntervenor Dft
ProtectMarriagmcom - Yes on 8, A
Project of California Renewal

represented by Charles J. Cooper
(See above for address)
f EAD W TTORNE F
ATTORNEY TO BE NOTICED

Andrew Perry Pugno
(See above for address)
ATTORNEY TO BE NOTICED

Austin R. Nimocks
(See above for address)
ATTORNEY TO BE NOTICED

Brian W Raum
(See above for address)
ATTORNEY TO BE NOTICED

David H. Thompson
(See above for address)
ATTORNEY TO BE NOTICED

Howard C. Nielson , Jr.
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

James A Campbell
(See above for address)
PRO NXC VICE
ATTORNEY TO BE NOTICED

Jordan W. Lorence
(See above for address)
ATTQWE l.' FO M -NOTICED
Lauren Estelle Whittemore
Fenwick & West LLP
801 California Street
Mountain View, CA 94041

hdps://ecf.cand.uscouds.gov/cgi-bi* ktRpt.pl?682986923433075-L 656 0-l
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650-988-8500
Email: lwhittemore@fenwick.com
ATTORNEY TO BE NOTICED

Peter A. Paûerson
(See above for address)
PRO NWC VICE
ATTORNEY TO BE NOTICED

Timothy D Chandler
(See above for address)
ATTORNEY TO BE NOTICED

lntervenor Dft
Campaign for California Families represented by Jesse Michael Panuccio

(See above for address)
PRO NWC VICE
ATTORNEY TO BE NOTICED

Mary Elizabeth McAlister
Liberty Counsel
100 Mountain View Rd Ste 2775
Lynchburg, VA 24502
434-592-7000
Email: court@lc.org
ATTORNEY TO BE NOTICED

Rena M Lindevaldsen
Liberty Counsel
l00 Mountainview Rd, Ste 2775
Lynchberg, VA 24502
434-592-7000
PRO HAC VICE
ATTORNEY TO BE NOTICED

Intervenor Dft
County of Imperial of the State of
California

represented by Jennifer Lynn Monk
Advocates for Faith and Freedom
24910 Las Brisas Road, Ste 1 10
Murrieta, CA 92562
951-304-7583
Email:jmonk@faith-freedom.com
f EAD ATTORNEY
ATTORNEY TO BE NOTICED
-RO  enry y122
Advocates for Faith & Freedom
24910 Las Brisas Road, Ste 1 10
Murrieta, CA 92562
951-304-7583

hûps://ecf.cand.uscouds.gov/cgi-bin/DktRpt.pl?682986923433075-L 656 0-l
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Email: rtyler@faith-freedom.com
A FFOANF.F FO BE NOTICED

Intervenor Dft
Board of Supervisors of lmperial
County

represented by Jennifer Lynn Monk
(See above for address)
f EAD ATTORNEY
,1 TTORNE F FO BE NOTICED

Robert Henry Tyler
(See above for address)
ATTORNE Y TO BE NOTICED

Intervenor Dft
Isabel Vargas represented by Jennifer Lynn Monk

Advocates for Faith and Freedom
24910 Las Brisas Road, Ste 1 10
Munieta, CA 92562
951-304-7583
Fax: 951-600-4996
Email:jmonk@faith-freeàom.com
f EAD xd TTORNE Y
ATTORNEY TO BE NOTICED

Robert Henry Tyler
(See above for address)
ATTORNEY TO BE NOTICED

3rd parw defendant
Californians Against Eliminating
Basic Rights

represented by James C. Harrison
Remcho, Johansen & Purcell, LLP
201 Dolores Avenue
San Leandro, CA 94577
510/346-6200
Email:jharrison@rjp.com
f EAD ATTORNEY
ATTORNEY TO BE NOTICED

Kari Lynn Krogseng
Bingham Mccutchen LLP
Three Embarcadero Center
San Francisco, CA 941 l 1-4067
415.393.2000
Email: kari.krogseng@bingham.com
ATTORNE Y TO BE NOTICED

Interested Partv
Media Coalition represented by Thomas R. Burke

Davis Wright Tremaine LLP
505 Montgomery Street, Suite 800

htps://ecf.cand.uscouds.gov/cgi-bin/DktRpt.p1?682986923433075-L 656 0-1
AA 0158

3/24/20 l 0


