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OPINION

NOONAN, Circuit Judge:

The United States appeals an order of the district court
quashing certain subpoenas directed to the respondent law
firms named in the caption of the case (the Law Firms). The
subpoenas sought nonprivileged material in aid of a grand
jury investigating the clients of the Law Firms. The material
had been obtained by the firms as a result of civil discovery
in an antitrust suit. Holding that the district court abused its
discretion, we reverse its order.

BACKGROUND

In 2006, the United States was conducting an antitrust
investigation into alleged criminal conduct. Soon afer this
investigation became public, a number of civil suits were filed
by private plaintiffs against the companies under investiga-
tion. These suits were consolidated in the Northern District of
California before District Judge Illston. The litigation resulted
in the production by the civil defendants of documents origi-
nating outside the United States. The documents at issue here
came into the possession of the Law Firms in the United
States.

In this case the United States subpoenaed these documents.
Invoking Federal Rule of Criminal Procedure 17, the Law
Firms moved to quash. The district court stated that it found
no authority governing the case. It concluded: “However,
because the motions to quash raise novel issues with poten-
tially far-reaching implications about the power of the grand
jury and the relationship between grand jury proceedings and
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civil discovery of unindicted foreign defendants, the Court
finds it is more prudent to quash the subpoenas and allow the
DOJ to raise these issues on appeal to the Ninth Circuit.” 

This appeal followed.

ANALYSIS

On appeal, the Law Firms argue that the district court exer-
cised its discretion under Fed. R. Evid. 17 to quash the sub-
poenas and that the court of appeals should respect its
reasonable exercise of discretion. We do not read the district
court’s decision as an exercise of discretion but as a passing
of the decision to this court. We are not reviewing an exercise
of discretion but a request for guidance.

[1] No collusion between the civil suitors and the govern-
ment has been established or even suggested by the Law
Firms. Indeed, the district court determined that the govern-
ment had not engaged in any bad faith tactics. Moreover, the
Law Firms do not claim that the documents are privileged.
Accordingly, we apply our per se rule that a grand jury sub-
poena takes precedence over a civil protective order. In re
Grand Jury Supboenas Served on Meserve, Mumper &
Hughes, 62 F.3d 1222, 1226-27 (9th Cir. 1995.) By a chance
of litigation, the documents have been moved from outside
the grasp of the grand jury to within its grasp. No authority
forbids the government from closing its grip on what lies
within the jurisdiction of the grand jury. See 18 U.S.C.
§ 3332.

[2] For this reason, the order of the district court is
REVERSED. The subpoenas may be enforced.
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