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The I Ion. Tani Cantil-sakaule- Chief-lustice
and Associate Justices
Stlpreme Court of Califomia
350 McAllister Street
San Francisco. CA 94l 02

ItE: Pel.l7' $'. Sclnt'arzenegger ( Ilollingnbvorlhb. California Supreme Court #' S l :9476
- tl. - o j j).j(5,(.)(jCertification Requcst pending lrom the 9 Cir. U.S. Court ot Appeals

Dear Chieflustice and Associate Justices:

.qmictts i-l/?-@tle Margie Reilly, has appeared in this case previously on the question of Prop 8
(/?? re hlul-riage (.W.&e.5' ( 2008) 4 3 CaI.4th 757 ( 5147999. May. l5. 2008). and has apxared in the
9'11 Circuit as Amicus Curiae to detknd Proposition 8. and hereby, in accordance with Califomia
Rule of Court 8.548(c)(3)I in response to thc City and County of San Francisco lettcr of January
24. 20 l l . resqectfully submits that rcsponse to the certifsed questions appear to be warranted.that the questlon presented shotlld be answered in the affirmative. and that other issues raixd by
the principal question suggests that those additional observations should be submitted with its
rcsponse to the request tbr ccrtitication as follows:

STATEMENT OF THE ISSUES
&. CERTIFIED QUESTION:
l'hether under Article II. Section 8 of the California Constitution. or othenvise under

California Iaw. the ofticial proponents of an initiative mcasure possess eithcr a particularized
intcrest in the initiative's validity or the authority to assert the State's interest in the initiative's
N alidity. which would enable them to defend the constitutionality' of the initiative upon its
adoption or appeal a judgment invalidating the initiative. when the public ofticials charged with
that duty retkse to do so-?
B. OTIIEK REASONABLY RELATED,QUESTIONS:
Whether under Article II. Section 8 of the Calitbrnia Constitution. or otherwise under

California law. the omcial opponents of an initiativz measure possess either a panicularized
intcrest in the initiativc's validity or the authority to asxd thc State's intcrest in the initiativc's
validity. which would enable them to oppose the constitutionality of the initiative upon îts
adoption or appeal a judgment to invalidate the initiative. when the public oftscials charged with
that duty refuse to do so-'?

SUSSNIARY OF ARGUSIENTS
l . svhcthcr under Article Il. Section 8 of the California Constitution. or othcrwise under

Calitbrnia law. by virtuc of Article 1. jj .3 & 24 thc oftscial proponents and opponents of an
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initiative mcasurc do possess standing to petition tbr redress on the issue of uhether a
- ition or initiativc is collstitutional tlndcr California I-aAv. or rkderal I 4* Al-ncndlnentpj opos
glrtlnds. U ith a particularized interest in the initiative's validity or the authority to assel the
Gtate's interest in the initiative's validity. which would enable them to challenge or detknd the
eonstitutionality of thc initiative tlpon its adoption or appeal a judgment regarding the initiative.
U hen the publ ic ot-ticials charged with that duty refuse to do so. Sve -vcl/t?rtl#.T'. Selinger v. L'il)'
( blzz/cï/ ( l 989) 2 l 6 Cal-App-3d 259. 272: (''0ur system of government places a high value on the
I'rcxodom of the publie to petition the gtyvemment, and suelz aetivity will not be curtniled vvithout
some extcaordinary showing of abuse-'' ( Id. at p. 859.))-. Pueijlc GJA' tf Elech%. 6W. l.. Beur
h-/t,z/rr?.& ttr (b. ( l 990) 50 Cal-3d l I l 8. fn. 1 4.. (---l-his doctrine relies on the constitutional right to
pctition tbr rcdress of grievanccs to cstablish that there is no antitrtlq liability tbr petitioning any
branch of government- evk!n ifthe motive is anticompetitive--).

a. Article l . jj 3 and 24 protects the rights of the Pcoplc to assemble tbr the purpose of
instnlcting govemment and their representatives. on how to provide for the common good. in this
case. the promotion of traditional families for thc pxduction of nmv Iifc so that the slatc can
endure. and to promote Inonogamy to prevent the spread of dangerous diseases in the
community. and j 24.
b. Article 1 . j 3- also protects the rights of the People to peacefully %semble and to petition

Ibr redrtlss ol' gritvancvs. The traditional means of petititming Ibr rtldrtss ol- pttrceivtd abuses t)1-
government power. or any other power which detines govemment power is a pdition tbr a writ
- date prohibition. or review in the courts of law. Black-s Law Dictionary (Revised 4U' cdof man .
l 968). Mandamus. p. l l l 3. Section 3 secures to the Pcoplt the right to pctition as to whethcr a
particular adoption of a constitutional provision is appropriate. or an abuse of power. Both this
provision and First Amendment appear to be derived from the 3lkmu f 'urta ( I 5 1 4) Article 6 l .
See generally. Constitution of the United States of America: Anall'sis & Interpretation
( l 992).Senate Document # 1 03-6 p. l 1 87. fn. 207. Tvhich is to the same etrect: see also. There
was a common Iaw right to pctition tbr rcdress of gricvances. McKechnie. TI Ilg. ,lJ 147.:'.1 (.*. tRI'. 1.
Art. 6 I ( 1 2 15) : Petition of Right 162:: English Bill of Rights ( 1685): Schwallz- TI IL' BILL 01.*
RIGI I 1*:: A DIK'LCNIU',N'I',A.ltY l1IS I'ORY. A copy of the Petition of Rizht and English Bill of Rights
can be tbund in the McGeorge School of Law Library and on the University ofcalifornia on Iine
Melvyl library catalog at Ilttn:/ 'melvs l.cdlib.ortz/. Most are houxd in the British Law section.

CONSTITUTIONAL HISTORY AND PROVISIONS INVOLVED
SIAGNA Charta (15141 Article tchapterl 61

'- Since. moreover. for God and the betterment of our kingdom and for the better allaying of
the discord that has arisen between us and our barons we have gramed aII thege things aforesaid.
wishing thcm to enjoy the use of them unimpaired and unshakcn for ever. we give and grant
them the under-written sccurity. namely- that the barons shall choose any twenty-tive barons of
the kingdom they vvisb. vvho mus't vvith aII their migbê obsenre. hold and cause to be observed.
the pcace and Iiberties which we have granted and contsrmed to them by this present chartcr of
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ours. so that if we- or our justiciartlj. or our bailiffs or any one of our servants offend in any wayagainst anyonc or transgrcss any of the articles of tbc pcace or the xcurity and the oflknce be
notitied to tour of the atbresaid twenty-tsve barons. thox tbur barons shall come to us. or to our
j usticiar if we arv out of the kingdom. and. laying the transgression betbre us. shall petititm us to
Ilave that transgression corrected Nvithout delay. And if sve do not eorrect the transgression. or if
svc are out of the kingdom. if our justiciar does not correct it. within tbrty days. reckoning from
(l1e time it was brought to our noticc or to that of our iusticiar if we were out of the kingdom- lhc
aforexaid four barong xhall refer that case to the rext of the twenty-tlve barons and those twenty-
tive barons together with the community of the whole Iand shall distrain and distress us in every
nay they can. namely. by seizing castles. lands. possessions. and in such other wal's as they can.
saving our person and the persons of our queen and our childrenx until. in their opinion- amends
have bccn made: and when amends have been made. they shall obvy us as they ditl beforc.

t*A1-1 FORNIA CONSTI'I'U'I-ION. ARTICI-E IIIJ-(JI-A RA I'ION OF RIGI ITS.
provides. inter alia. as tbllows:

'-SEC. 3. The people have the right to ingtruct their representatives. petition government tbr
redress ofgrievances. and assemble freely to consult for the common g(xxl.--

''SECTION 24. '-ftights guacanteed by this Constitution are not dcpendent on those
guarantced by the United States Constittltion. . . . . . This declaration of rights may not be
constrtled to impair or deny others retaincd b)' the pcoplc.'-

ARTICI,E 2. VOTING. INITIATIVE AND REFERENDUM. AND RECALL providts.z
inter alia.

'-SECTION ) . AlI political power is inhcrent in the people. Government is instituted for
thcir protection. scqurity, and benefst. and they have the right to alter or retbrm it when the ptlblic
ood may rcquire.--g
--SEC. s. (a) The initiative is îhe power of the elkctors to propose statutes and amendments

to the Constitution and to adopt or rcject them. '-
In Selinger v. Lhv i-o?gl?t'# ( l 989) 2 I 6 Cal.zNpp.3d 259. 272. the coul4 observed. '-The City
Council's standing to raise this issue is funher supported by the analogous principle that the
govemment generally cannot be estopped by the conduct of its individual oëcers where to do so
wollld confravene an important pllblic policy. ft 'in, /?/' l r)n.g ljeœ'h &, blan%ell ( 1 974)) 1 ('J1I. ld

l tIn oId English Law. 28. judge or justice. One of Several persons learncd in the aw. ho sain the uulu r(?.f#.j'. tbrmed a kind ofcourt of appeal in caùes ofdifticulty. Also spelled juxticivr. 1Z See alm. AR'rl(-l-E I 8 .XNIENDING AN D REVISING 'ITIE CONSTl'rU'rl()N
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462. 493. Thc rationale )br this rulc is that local citizens should not suffer because govemment
officials ncglect their duty- I Iere. I ikmvise. the City's fai Iure to provide notice and a hearing
should not dcstroy local citizens' rights to procedural due process---

By the same tokcn. the Proponents standing to raise this issue. detknse of the proposition. is
supported by the analogous principal that the Ntate of C'alifornia cannot be estopped by the
conduct of its individual otlscets. here the attorney gcneralw where to do * Avould contravene an
important public policy. The rationale tbr this rule is that the Citizcns of the State. the
Sovereignty. should not suffer becatlse govemment otxcials neglect their duty. See also. by
analogy.

CONCI-USION

This Court rightly determined that Proposition 8. detlning Marriage, was proNrly decided and
upheld it. nus. this court ought to take the certifsed question. and related qtlesîions to answer in
the affirmative. based on Selinger. ws'l/przz. that the People of the State of Califomia have standing
to defknd a proposition which the Constitution guaranteed them to adopt.

ResNctfull ' '' ..-' '''w u f ...-A' .
.4,4 ME 'IOSE - . .Atto ey t- ' micus Curiae Margie Rielly

I7( IB 2 l .5802. Sacranlento. (-..ï 9582 1-:802
( ) Ilice: ( 9 l f) ) 3 I 2-7369 l'-n1alI.' j.j 1) nchjrf-ij arnesjosephlô nchjr-colm

1



PROOF OF SERVICE
1. JAMES JOSEPI l LYNCI 1. JR (SBN 85805).. aln a citizen of the Unitcd States- a member ot-
thc Calitbrnia bar. and not a party lo the within action.

On February 7. 20 1 l . I served the following document:
I,ETTER TO TIIE CAI-IFORNIA SUPREME COURT re certitkation request pending from the
9.11 Cir Court of Appeal- Case # I 0- l 6696

On each of the tbllowing persons by the Mode of Seaice indicated:

Coun-l Mode of Service ounsel Mode of Service
Jesse Panuccio ioanuccio/coop Brian William Raum, 'cam bell teliadf or
David Thompson erkirkocom Senior Counsel
Charles J. Cooper fïzl-qtpptppe. .co James Andrew

Nichole Jo Moss operkirk com Campbell, Litigation .jpeter A. Patterson ccoc erlcoo e Staff CounselCOOPER & KIRK. PLLC1523 rkirk.ccm LLIANCE DEFENSE
New Hampshire Ave., N.W. nmoss dlcoo erIIFUND
Washington, DC 20036 irk.com 15100 Scottsdale, AZ

o atterson coo 85260N 90th Street
'-ercook.com

ndrew P. Pugno Andrew til u noi erry L. Thompson 'fhom son learlhtink.
Law Ofsces of Andrew P. aw.com Law Oëce of Terry L. net
Pugno Thompson l101 Parkshore Drive, Suite P.O. Box 1M6
100 Iamo, CA 94507
Folsom. CA 95630
David Boies dboiestobsfllp.c Theodore Olson USPS
Rosanne C. Baxter om Matthew McGill
BOIES, SCHILLER & rbaxere.bsffip.c mir C. Tayrani
FLEXNER r?..r.n GIBSON DUNN &
333 Main Street CRUTCHER, LLP
monk, NY 10504 1050 Connecticut Ave.,

NW lWashington, DC 20036- J5306 '

Theodore J. Boutrous, Jr. totsone ibsond Ethan Douglas De*ner USPS
Christopher D Dusseault tlnn com Enrique Antonio
Theane Evangelis Kapur tboutroustoqibs Monagas
GIBSON DUNN & ondunn.com Sarah E. Piepmeier
CRUTCHER, LLP EDettmerloqibs GIBSON DUNN &
333 South Grand Avenue, ondunn.com CRUTCHER, LLP
Suite 5350 cdusseauiteqib 555 Mission Street,
Los Angeles, CA 90071-3197 sondunn com Suite 3000 !

tkaDtlrt?x lbsond San Franciso, CA j l' 1rnn. Com 941062933



'--'-lli-lïictîëiltœ.qlbso '-jj (y-a u n n c o nn
mmonaùas f.il Ibs
fandunn com

Jeremy Michxl Goldman tqoldmantobsffio, The oœ H. Uno CUSPSIBOIES, SCHILLER & ccm BOIES, SCHILLER & lI II'FLEXNER, LLP I'FLGNER, LLP
j1999 Harrison Street 12435 Hollmood Blvd. j 1j,Oakland, CA 94612 'Hollywood, FL 33020 l
Joshua lrwin Schiller USPS amar Pachter, Deputy (USPS
Richard Jason Bettan ! ttomey General I j'BOIES. SCHILLER & Daniel Powell, Deputy
FLEXNER, LLP . ttomey General l575 Lexiflgtorl Aveflue, 7* FIf CALIFORNIA DEPT.
New York, NY 10022 OF JUSTICE

55 Golden Gate
vBnue, Suite 11000
San Francisco, CA
94102

Kenneth c. Mennemeier. Jr USPS Claude Franklin kolm USPSAl ndreww. stroud OFFICE oF couNw 1IMENNEMEIER, GuAssmN couNsEL 11& s'mouo LLp 1221 oak street, suite j.180 9th street, suite 1700 ,4so IIsacramento, cA 9%14 loakland, cA 94612- 1
' I I4296 I
Judy W. Whitehurst James Joseph Lynch, àillknchlrtojamesiosep j
Principal Deputy County Jr. InI ncl3 r.com
Counsel 144 Winding Way,
LOS ANGELES COUNW Suite 115
C
gtj UJOSOrEL Safj ara mento, CA 9584 1 j1
648 Kenneth Hahn Hall of
Administradon ITemple Street I500 West
ILos An eles, CA 90012-2713
Diana E. Richmond USPS Ipaul Benjamin Linton 'USPS
SIDEMAN & BANCROFT 1921 Keystone Avenue j jLLIJ ''Normbrook. IL 6Q952lone Embarcadero Center, 8 l

tl ..th Floorlaan Franasco, cA 94111 lk

'

Thomas Brejcha USPS tKelly J. Shackelford, IUSPSI 1
Thomas Morg Socigty Fhiêf Counol ( ll29 s. La salle Street, suite jleffrey Mateer j I
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1V0 tHiram S. Sasser
chicago. IL G0603 jl-iberty lnstitute2001 W Plano Parkway,

Suite 1600
Plano, TX 75075

kElizabeth J. cabraser USPS scohwm. Davenport USPS
ILIEFF CABMSER I;MANNING & MARDERHEIMANN & 119800 MacAdhur, SuiteIaERNSTEIN

, LLp j6o0 j jIE
mbarcadero center West lrvine, CA 94612 I1275 Battefy str ,eet 29 th Flr Ilsan Francisco, CA 94111- 13339
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Stephen Kent Ehat USPS Lincoln C. Oliphant 'USPS
California Legal Research. Columbus School of ll
lnc. Law l167 North 1150 East The Catholic University
Llndon, UT M042-2527 of AmG'IV jWashin ton, DC 200%
Lynn Dennis Wardle USPS Dean Robert Broyles USPS
3359 cherokee Ln. Jamee Maeew Grimth
Provo, UT 84604 Westem Center for Law

& Policy
539 West Grand
venue
Escondido, CA 92025

M. Edward Whela ,n III USPS Rena Undevaldsen 'USPStEthics and Public Policy jstephen M. Crampton j
Icenter 'IMary Elizabethj1730 M Street N.W., Suite IMcAlister lj
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Maitland. FL 32751
'Walter Martin Weber USPS Donald Macpherson 'USPS
Stuad J. Roth The Macpherson Group
Jay Sekulow 3039 West Pmorial 
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Il-Aw AND Phoenix, AZ 85029
lDo llcarljand Avenue, N. E. 1
Washin ton, Dc 20002

Iexander Dushku USPS Jeffrey Hunter Moon USPSlon G. K-tch luichael F. Moses j'KIRTON & MCCONKI ,E PC nthony R. Picarello, Jr.
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UNITED STATES JUSTICE 1*0- Indiana 1
FOUNDATION . ttomey Generals j' j
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IKevin J. Hasson USPS ateven W. Fitschen USPS$he Becket Fund for he National Legal 1)
'Religious Libedy Foundahonlsuite ;:0 suite 204 I j3000 K

. St, NW 2224 Virginia Beach j jWashingtn, DC 20007 Blvd. 1Virginia Beach. VA
23454 j

Lawfence John Joseph USPS Holly Carmichael IUSPS
Law Office of Lawrence J. j50% Selinda Way IJoseph Los Gatos, CA 95032 j !Suite 200 j j
1250 Conrlecticut Aveflue I
Washin ton, DC 20036
Joshua K. Baker USPS Herbed George Grey USPS
National Organization for ttomey at Law
Marriage Suite 320
Suite 300 I 800 S.W. GriMth Drive
2029 K StreetjoNWxx, jsejgerton, OR 97005-Washin ton,
Eugene Dong USPS j'Kenneth Alan Klukowskiusps
786 Holly Oak Drive (12915 Wood Crescent tPalo Ato, CA 94303 Icircle'Herndon, VA 20171
Kevin Trent Sfider, Chief USPS Richard Gonzalo IUSPS
Counsel Katerndahl IPacifie Justce Institute Law Office of Richard 1
9851 Horn Road, Suite 115 Gonzalo Katerndahl lsacramento, CA 95:27 171 Dominican DriveSan Rafael, CA 94K1
ammy Cravit USPS Louis P. Feuch*aum USPS
Paral/gal for th* Childrên SIDEMAN &
P.O. Box 2445 BANCROFT LLP 1
Lompocj CA 93438-2445 lone Embarcadero 1 i

jcenter. 8 th Floor j ljSan Francisco, CA19411 1 1, l
Richard B. Rosenthal IUSPS perome Cary Roth .USPSVe Law Omces of Richard B.j 'MUNGER TOLLES &I 1 .Rcsenthai, P.A. j jOLSON, LLPl 10 B street, Suite 300 j560 Mission Street 110
San Rafael, CA 94901 jSan Francisco. CA94105 ' i
Elizabeth B. Wydra, Chief USPS #. lan E. Schoenfeld PUSPS I
Counsol SWILMER CUTLER i )Cgnstitutional Accountabili PICKERING HALE and



d- ter '--------/ORR LLB )---en
1200 10th Street NW 1399 Park Avenue ! 1Washington. DC 20036 'New York, NY 10022 I t1
Paul Mlrcb Smith USPS Laura W. Brill USPS
JENNER & BLOCK LLP jKENDALL BRILL &

IKLIEGER LLPSuite 90011099 New York Avenue. NW 110100 Santa Monjca ljWashington, DC 2:00 1 'jjlvsdj j ssjitjaesl, (2a5 xxy j
Michael S. Wald USPS iBenjamin G. Shat jUSPSi 
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standfofd, CA 94305 Boulevafd I
Los An eles, CA 90064

Walter Dellinger USPS Maura T. Healey. USPS
o'Mejveny & Myers LLP ssistant Attomey
1625 Eye Street, N.W. General
ashington, DC 20006 fAttomey General of

lMassachusettsbne Ashburton P,ace 1
lBoston, MA 02108

Arthur Baile ,y Jr. USPS Victoria Fishman iUSPS
'HAUSFELD LLP .Maroulis j ji44 Montgomery Street. Suite QUINN EMANUEL
3400 URQUHART &
san Francisco, CA 941()4 SULLIV .AN tl.p

555 Twin Dolphin Drive,
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94065

oale Ho. Assistant counsel usps Kamleen M. o'zullivan usps
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Eric Alan Isaacson USPS David C. Codell USPS
ROBBINS GELLER aldwell Leslie &
RUDMAN & DOWD Proctor PC
LLP 1000 Wilshire Blvd.,
55 West Broadway, Suite Suite 600
1900 Los Angeles, CA 90017
San Di o, CA 92101-8498
llynnne Goldberg USPS USPS
olumbia University Law
School
SexualiW and Gender Law
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35 West 1 16th Street
New York, NY 10027

USPS seNice was by sealing Ke and correct copy of the dM lment in a self-addressed
envelope, postage prepaid, and demsiting the envelope into a facil*' of the United States
Post Omce

AII other sewice was by Email shown by email xddress and was arrnmplishe by standard
lntemet email.

I declare under penalW of petury under the laws of the State of California
is true and correct.

EXE D F ARY 7, 2011, 2011.

+'
M JOSEPH LYNCH. JR...--- . n

X V XU/- - y zl
Omce of the City Attorney
Therese M. Stewm Chief Deputy Served by theresmstewart@sTgov.org
(4 l 5) 554-4708 JI--K..-J y'/t7;.-, J'/J., V c y-z' r o.n v /'city 11a11 Room 234 j' r// J;,- ar> j

.4:$ yH-.w4One Drfarlton B. Goodlett P1. qf C ',y tr t/ #z// 4San Fmncisco, CA 941-4682 Tq z Xm wau s' #d

that the foregoing


