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2 IN THE UNITED STATES DISTRICT COURT

3 FOR THE NORTHERN DISTRICT OF CALIFORNIA

4

5 KRISTIN M PERRY, SANDRA B STIER, No C 09-2292 VRW
PAUL T KATAMI and JEFFREY J

6 h ZARRILLO, ORDER

8 CITY AND COUNTY OF SAN FRANCISCO,

9 Plaintiff-Intervenor,

10 v

ARNOLD SCHWARZENEGGER, in his
official capacity as governor of
California; EDMUND G BROWN JR, in
his official capacity as attorney
general of California; MARK B
HORTON, in his official capacity
as director of the California
Department of Public Health and
state registrar of vital
statistics; LINETTE SCOTT, in her
official capacity as deputy
director of health information &
strategic planning for the
California Department of Public
Health; PATRICK O’COMNELL, in his
official capacity as clerk-
recorder of the County of
Alameda; and DEAN C LOGAN, in his
official capacity as registrar-
recorder/county clerk for the

21 § County of Los Angeles,
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A

United States District Court
=

For the Northern District of California

E & » 3

22 Defendants,

23 j DENNIS HOLLINGSWORTH, GAIL J
ENIGHT, MARTIN F GUTIERREZ,

24 | HAKSHING WILLIAM TAM, MARK A
JANSSON and PROTECTMARRIAGE.COM -~
254 YES ON 8, A PROJECT OF
CALIOFORNIA RENEWAL, as official
26 | proponents of Proposition 8,

7 Defendant-Intervenors.
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Defendant-intervenors, the official proponents of
Proposition 8 (“proponents”) move to realign the California
Attorney General as a party plaintiff. Doc #216. Plaintiffs filed
a complaint in May 2009 against the California Governor, Attornesy
General and other state and county administrative officials seeking
declaratory and injunctive relief to enjoin enforcemsnt of
Proposition 8 and any other California law that bars same-sex
marriage. Doc #l. No government official has sought to defend the
constitutionality of Proposition 8, see Doc ##41, 42, 46, and the
Attorney General has admitted the material allegations of
plaintiffs’ complaint, Doc #39. Proponents now seek to re-align
the Attorney General as a plaintiff because he has “embraced
plaintiffs’ claims that Proposition 8 violates the Fourteenth
Amendment.” Doc #216 at 1. Plaintiffs and the Attorney General
oppose realignment. Doc ##239, 240. For the reasons explained

below, proponents’ motion to realign the Attorney General is

DENIED.

I

Proponents argue realignment is appropriate baecause the
Attorney General has admitted all material allegations inmn
plaintiffs’ complaint and, according to proponents, has become a
»litigation partner(l]” with plaintiffs. Doc #216 at 8-10.
Proponents assert they have been prejudiced by the Attorney
General’s actions, as plaintiffs ugsed the Attorney General’s
admissions in their opposition to proponents’ motiom for summary
judgment. Doc #204 Exh A. Proponents ncote that the Attorney

General served his admissions on plaintiffs a day before they were
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due, which allowed plaintiffs to use the admigsions in their
opposition. Doc #216 at 9.

Plaintiffs argue proponents’ motion should be denied
because the Attorney General has not “direct[ed] state officials to
cease their enforcememnt” of Proposition 8. Doc #140 at 2.
Plaintiffs point out that the Attorney General was sued in his
official capacity and that a new Attorney General might decide to
defend the constitutionality of Proposition 8. The Attorney
General argues realignment is inappropriate because *the government
has the duty to enforce the law until a court declares it invalid.”
Doc #239 at 14. Although the Attorney General has admitted
plaintiffs’ material allegations, he will continue to enforce

Proposition 8 absent a court order. Id.

11

The court has the power and the duty to *look beyond the
pPleadings” to the “"realities of the record~™ to realign parties .
according to the principle purpose of a suit. In a ig v
National Bank, 314 US 63, 69 (1941} (internal citations omitted).
The most fregquent use of realignment has been to maintain or dsfeat
diversity jurisdiction. See Dolch v United Caljfornia Bank, 702
F2d4 178, 181 (9th Cir 1983) (“If the interestsz of a party named as
a defendant coincide with those of the plaintiff in relation to the
purpose of the lawsuit, the named defendant must be realigned as a
plaintiff for jurisdictiomal purposes.”). But, as the court noted
in a previous case, nothing “explicitly limits the tegt” to

jurisdictional matters. Plumtree Software, In¢ v Datamize, LIC,
02-5693 VRW Doc #32 at 6 (ND Cal October &, 2003). See also Larios
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v Perdue, 306 F Supp 1190, 1195 (ND Ga 2003); League of United
Ltatin American Citizens v Clemants, 999 F24 831, 844 (5th Cir
1993); Delchamps, Inc v Alabama State Milk Control Boaxd, 324 F
Supp 117, 118 (MD Ala 1971). In Larios, the court realigned a
Georgia Republican state senator as a plaintiff in a suit brought
by Georgia Republicans because the genator took “precisely the same
positions espoused by plaintiffs.” 306 F Supp at 1196. The court
in Delc¢hamps granted the Alabama Attorney General’s motion to be
realigned as a plaintiff based on his belief that the statute at
isgue was uncomstitutional. 324 F Supp at 118. Thus, realignment
is available to the court as a procedural device even if
realignment would have no jurisdictional consequences.

The Ninth Circuit applies a “primary purpose” test to
determine whether realignment is appropriate and vests the court
with responsibility to align *“*those parties whose interests
coincide respecting the ‘primary matter in dispute.’” Prudential
Real Egtate Affjliates v PPR. Realty, 204 F3d 867, 873 (Sth Cir
2000) (citing Coptimental Airlimes v Goodvesr Tire & Rubber Co, 819
F2d 1519, 1523 (9th Cir 1987)). Realignment is only appropriate,
however, where the party to be realigned “possesses and pursues its
own interests respecting the primary issue in a lawsuit.”
Prudential Real Egtate Affiliates, 204 F3d at 873; see also Dolch,
702 F24 at 181 (noting that the defendant to be realigned would
“"benefit” from a decision in favor of plaintiff).

' The primary purpose of plaintiffs’ complaint is to enjoin
enforcement of Proposition 8. Doc #1. The Attorney General has

admitted the material allegations of the complaint but has taken no

Iaffirmativa steps in support of the relief plaintiffs seek. See
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Doc #153 at 2 (stating that the Attorney Gemeral doses not intemd to
conduct discovery or present evidence). The Attorney General’s
primary interest in the lawsuit is to act as the chief law
enforcement officer in California. The Attorney General’s position
regarding the congtitutionality of Proposition 8 is now well-known,
but he would not benefit in any meaningful way from a decision in
favor of plaintiffs. Cf Dolch, 702 F24 at 181.

Any prejudice proponents may experiemnce because of the
Attorney General’s position regarding the constitutionality of
Propogition 8 would not be remedied if the Attorney General were
realigned. Counsel for the Attorney General filed a declaration
explaining that any apparent collusion between the Attorney Gemeral
and plaintiffs resulting from service of the Attorney General-’s
admissions was the result of an unintentional email error. Doc
#239-1 at 4 6. The Attorney General continues to enforce
Proposition 8 and has informad the court he will continue to do so
unless and until he is ordered by a court to do otherwige. Doc
#239 at 14. Because the Attorney General does mnot intend to
pregsent evidence at trial, no procedural benefit would result from
his realignment.
\\
\\
\\
A\
A\
A\
\\
A\
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I11
For the reasons explained above, realigning the Attormey
General as a plaintiff would benefit neither the parties nor the
court. Accordingly, proponents’ motion to realign the Attorney

General is DENIED.

IT IS SO ORDERED.
W__(

VAUGEN R WALKER
United States District Chief Judge
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DEBRA BOWEN | SECRETARY OF STATE
STATE OF CALIFORNIAI ELECTIONS
1500 11th Street, 5th Floor| Sacramento, CA 958141 Tel (116) 657-21661Fax (916) 653-3214 www.sos.ca.gov

To Whom It May Concern.

We are pleased to provide the California Voter information
Guide for the November 4, 2008, General Election, which
has been prepared by this office to assist California voters in
determining how to cast their votes on statewide ballot
measures on Election Day. These guides are being
distributed to you as required by Section 9096 of the
Caiifornia Elections Code.

if you would like additional copies of the guide, please
contact the Secretary of State's Elections Division at (916)
657-2166.

0 ——e
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF
CALIFORNIA

Case number: 3:9-cv-02292-VRW
PLTF EXHIBIT NO. PX0001

Date admtted:

By:
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To Whom It May Concern.

We are pleased to provide the California Voter Information
Guide for the November 4, 2008, General Election, which
has been prepared by this office to assist California voters in
determining how to cast their votes on statewide ballot
measures on Election Day. These guides are being
distributed to you as required by Section 9096 of the
California Elections Code.

if you would like additional copies of the guide, please
contact the Secretary of State's Elections Division at (916)
657-2166.
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TUESDAY, NOVEMBER 4. 2008

I, Debra Bowen, Secretary of Sime of the Stare of California, do hercby certify thar the measures included
herein will be submirted 10 the elecrors of the Siate of California a1 1he Generat Election 10 be held thioughow 1he
Stare on November 4, 2008, and thar this guide has been coerectly prepared in accordance with the law.

Witness my hand and the Gren Scal of 1he State in Sacramenio, Califoenia, on chiz | 1h day of August, 2008,

Dot B
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\UICK-REFERENCE GUIDE

0P RENEWABLE ENERGY GEMERATION.
7 [RITIATIVE STATUTE.

MMARY Put on the Bailot by Petition Signatwas

PROP  ELIMINATES RIGHT OF SAME-SEX COUPLES TO MARRY.
8 {NITIATIVE CONSTITUTIONAL AMENOMENT.

SUMMARY Put ont the Baliot by Potition Sigaatures

quires governniom-owned wilirics to garerate 20% of dacir clecrricity from
rewable energy by 2010, a sandard currendy applicable 10 prtvre electrical
rpotations: Raises requiremer for all utilities 10 40% by 2020 and 50% by
25, Fiscal Impace: Increased seare administrative costs np 1o $3.4 million

nually, paid by fees. Unknown inipacs on state and ocal governimen costs

d revenues due 10 die measure's wicereain impace on retail decericity raes.

Changes California Constirution to climinate the tighr of same-scx couples ro
marty. Provides tiat only imarriage berween a man and a woman & valid or

recogized in Califomnia. Fiscal hmpact; Over pext few years, potential revenve

kass, wainly sakes taxes, tonaling in the several 1ens of wullions of dollars, 10 state
and locab governiments. In the fong run, likely bitdle fiscal impact on state and
tocal govemmenss.

WHAT YOUR VOTE MEANS

HAT YOUR VOTE MEANS
B AYES vore on this measure ANO vore on this measure AYES vone on dhis measure A NO vote on 1his measure
weans: Electricity providas means: Flecerdcity providers in micans: The California tneans: Martlage between
Califomia, incinding publicy Californta, excepr publidy owned Constinion will specify thar only individuals of the same sex would
med wilities, would be requitsd 10 ones, would continue 10 be requined  niareiage between a man and a contime 1o be valid o1 recognized in
sease thei proportion of dectticity 1o increase their proportion of woman is valid of vecognized in Califonia,
nevated from renewable 1esourcrs, clecericity geoerated from renewable  California,
ch as solar and wind power, beyond  tesources 10 20 percem by 2010.The
sanrem tequirementof 20 poroemt QIFTEIN requiredIents on ptivately
2010, 1040 peroem by 2020 and owned utilities 1o purciiase renewable
i percent by 2025, or face specified  lecuricity would contite 10 be
walries. The coquuiremont foc privately  finiited by aix annual cost cap on
med deciricity providers o aoquise. the 10tal amown of such purchases.
newable electricity woukd beimited  Electricity providers would contime
2 coft cap 1¢eqpiring such acquisitons 10 be subject 10 the existing penaly
ly when the costis o more than 10 process, in which the penalty rae
scem above a specified marker price  {urmendy 5 cents per kikowai-bour)
v electricity, Flectricity providers who  and a rotal awmual penaley cap
{10 micet the resewable resources (cumaaly $25 million per provider)
quiremesus would potemially be are ser adminisrratvely. The required
bject o a ke per kilowatt hotwr time frames for approving new
nalty tate set in smote, withouracp  renewable electricity plants woull not
1the rotal annual penalty amonne. be shorrened.
be requined time frames fot approving
mw renewable dleciriciry phanes would
rdiortencd.
RGIMENTS ARGUMENTS )
m Voie Yes on 7 10 require CON Prop. 7: opposed by kaditg PRO Proposition 8 resioves whai mN Equality under the law is
all udlities 10 provide 50% MUE avirotunental groups, £1% of vorers already a fundamental freedom.
newsble decinicity by 2025. tencwable power providers, raxpayers,  apptoved: marriage is only berween Regardiess of how we feel abow
sppont solar, wind, and geothermal  business, and fabor, 7 is poorly a maur and a wonen, Four judges maitiage, singling people ous 1o be
wer Io tornbat rising cnergy costs  drafied, rosilis b dess cenewnble i San Francisco should nos have = weated differendy is wrong, Prop. 8
d global wanning, Proposion 7 power, higher clectric aes, aud overtuned the peopic’s vore. Prop. won affeat onr schools, bus i will ©
rotects consurers, and favors solar  porentially another energy crisis. 7 8 Fixes dhar mistake by reaffirming mcan boving couples are treared
1d dean energy over expensive fossl  forces small renewable comparries 1aditional masriage, but does take  differently wndex our Constinution
sels and dangerous offihore drilling,  ous of Californids marker. Power away ariy vighis or benefits from gay  and denied equal protection 1uxder
providers could always charge 10%  domestic parers. 1he aw. www.NoonProp8.com
above market rates.
wiow NoProp7.com
OR AODITIONAL INFORMATION FOR ADDITIONAL INFORMATION
OR AGAINST FOR ' AGAINST
m Gonzalez Californians Against Avother Costly  ProtectMarriage.com — Yes on Equmlity for ALL
“alifomians for Sotar and Clean Energy Scheie Proposition 8 NO on Proposition 8
Energy (866) 8119255 915 L. Smeer #C-259 921 14 dh Sroen, 10ch Floor
830 N Soree www.NoProp7.com Sacamento, CA 93814 Sacramento, CA 95814
acrumento, CA 9581 | ©016) 4462956 L6y 717-1411
116) 444-2425 1 449-6190 wwwpromwnaﬁag&éom www.Noon Prop8.com
m@jimgoralez.com :

rarw. Yeson7.net

Quick-Reference Guide | 2
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proposrion  ELMINATES RIGHT OF SAME-SEX COUPLES TO MARRY,
INITIATIVE CONSTITUTIONAL AMENDMENT,

OFFICIAL TITLE AND SUMMARY ’ - PREPARED BY THE ATTORNEY GENERAL

ELIMINATES RIGHT OF SAME-SEX COUPLES TO MARRY. INITIATIVE CONSTITUTIONAL AMENDMENT.
+  Changes the California Constitution to eliminate the right of same-sex couples to marry in California.
«  Provides that only marriage between a man and a woman is valid or recognized in California.

Summary of Legisiative Analyst's Estimate of Net State and Local Government Fiscal Impact: .
«  Over the next few years, potential revenue loss, mainly from sales taxes, totaling in the several tens of
millions of dollars, to state and local governments. -
o In the long run, likely little fiscal impact on state and local governments.

54 | Tstle and Summary
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PROP  ELIMINATES RIGHT OF SAME-SEX COUPLES T MARRY.
8 INITIATIVE CONSTITUTIONAL AMERDMENT.

* ANALYSIS BY THE LEGISLATIVE ANALYST

BACKGROUND

[n March 2000, California voters passed
Proposition 22 to specify in state law that onl
mattiage between a man arid a womaa is valid or

_recogiized in California. In May 2008, the California

Supreme Court ruled that the statute enacted by _
Proposition 22 and other statutes that limit marriage

_ to a relationship between a man and a woman

violated the equal protection clause of the California
Constitution. It also held that individuals of the
saine sex have the right to marry under the California
Congtitution. As a result of the ruling, marri

between individuals of the saime sex is currently valid
or recognized in the state.. :

PROPOSAL

This measure amends the California Constitution

to specify that only marriage between a man and a
wolg:,cnfi’; valid or rmogniz%::l in California. As a vesult,
notwithstanding the California Supreme Court ruling
of May 2008, marriage would be lmnited to individuals
of the opposite sex, and individuals of the same sex

would not have the right to marry in California.

For texs of Propogition 8, see page 128,

FISCAL EFFECTS

Because m'arriaje between individuals of the same
sex is currently valid in California, there would likely

'be an increase in spending on weddings by same-sex

couples in California over the next few years. This
would result in increased revenue, primarily sales tax
revenue, to state and local governments.

By specifying that marriage between individuals of
the same sex is not valid or recognized, this measure
could result inyrevenue loss, mainly from sales taxes, to
state and local governments, Over the nexr few years,
this.loss could potentially total in the several tens of
millions of dolﬁlrs. Over the long run, this measure
would Likely have Little fiscal impact on state and local
governments.

Analyds | 55
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PROP  ELIMINATES RIGHT OF SAME-SEX COUPLES TO MARRY.
8 INTTIATIVE CONSTITUTIONAL AMERDMENT.

Proposition 8 is simple and straightforwart]. Ii contina the
same 14 words thar weré previously approved in 2000 by over
619% of California voters: "Only marriage becween a man and a
woman is valid or tecognized in Califormia.”

PBecause fout nctivial judges in San Francisco wrongly
ovetiufieed the peoplel vore, we need ;{épa.n this measmtre asa
coniitutional amendment ro RESTORE THE DEFINITION
OF MARRIAGE as a man and 2 woman.

Proposition 8 is aboul preserving matriage; i} mos an aitack
on the gey lifestyle. Proposition 8 doesnl take away any rights ot
benefits of gay or iesbian domestic partnersliips. Califoriia
law, “domestic parmers ahall have rE same rights, protections,
and benefits” as married apouscs. (Fumuly § 297.5.) There
are NO exceptions. Proposition 8 WILL NOT change this,

YES on Proposition 8 docs three simple things: .

Is ressoves the definition of mavriage to whai the vast majoricy
of California voiers already approved and human hinory has

. understood marriage to be.

Js overurnt she outragrons decition of four acsiviss Suprems Court

judges who-ignored the will of the people.

s protects our children from being raught in public schools char
*scame-sex marriage” i the same as tradinonal marn

Proposirion 8 prorects marrizge 3 an essenbial nsniirion of

iety. While dearly, divotce, or other circumszaiices may prevent
the ideal, the best sitvation for a child is ro be raised by a married
mother end father,

The narow decizion of the California Supreme Courr ianr just
abour "live and ler live.” State Jaw may require teachers o instruce
diildren as young as kindergarrencra abour marriage, (Edircation
Code $51890.) ?f the gay marrisge tuling i not overtuned,
TEACHERS COULD BE REQUIRED o icach young children
there is no difference between gay marriage and rradicional

-marriage. ’

Dot be iricked by scare laciics. '
= PROP 8 DOESN'T HAVE ANYTHING TO DO WITH
SCHOOLS ‘

Therds NOT ONE WORD IN 8 ABOUT EDUCATION.
In facy, local schoot districts and parents—not the atare—develop
health education fot theit schools.

NO CHILD BE FORCED, AGAINST THE WILL
OF THEIR PARENTS, TO BE TAUGHT ANYTHING about
health and family issues, CALIFORNIA LAW PROHIBITS IT.

And NOTHING IN STATE LAW REQUIRES THE
MENTION OF MARRIAGE IN KINDERGARTEN!

It's a smokescreci.
s DOMESTIC PARTNERSHIPS and MARRIAGE
AREN'T THE SAME. ’

CALIFORNIA STATUTES CLEARLY IDENTIFY NINE
REAL DiFFERENCES BETWEEN MARRIAGE AND
DOMESTIC PARTNERSHIPS. Only marriage provides the
securiy thar spouses provide one ano —-it's why people get
married i1 the fiese pm

Think about . Married conples depend on apouses when

re sick, hurt, ot E’mg. They accompany them into
ulances or hospital rooms, and help male hife-and-dearh
decisions, with no questious asked. ONLY MARRIAGE ENDS

56 | Argumenst

. schools teaching our kids that

Aqumprhﬂuﬁh"lmnhopm-fﬁtnﬂnnnd‘hn wot besn checked for accurney by xuy officiel ngescy

oo vl

We should tot accepr a coutr decision trat may result in public
marniage is olary. That an
issue for parenia ro discuss with their children according ro their
own values and beliefa, /i showldn't be forced on us againss oxr will

Some will try ro rell you char Proposirion 8 rakes avay legal
tights of gay domestic partoerships, That is falsc. Propasition 8
DCLES NOT mk;l:wuy ﬁy of those righia and does nol inrerfere
witl living rhe lifsscyle chey choose. '

Hosawz:et, xﬂ_c gays hiave the right to cheir private fives, they do .
not have the vight to nzﬂm marriage for everyone else.

CALIFORNIANS HAVE YOTED FOR SAME-

SEX MARRIAGE. If gay activists want fo lcgalize gay martiage,
they should put it on rhe ballor. Insread, they have gone

behind the backs of vorers aid convinced four actvisr judges in
San Francisco ro redefine marriage for the rest of socicty. Thar ia
the wrong approach.

Yoring on Propasirion 8 RESTORES the dcfinttion of
marriage that was approved by over 61% of votens. Yoring YES
overturns the decision of four acriviat judges, Yotiug YES protects
oNr. . ]

Please vote YES on Proposition 8 ro RESTORE the mcaning of |

RON PRENTICE, President

California Family Council _
ROSEMARKE “ROSIE” VLA, Gaverning Board Member
Santa Ana Unified School Distia

BISHOP GEORGE McKINNEY, Direcror

Coalition of Afncan American Pastors

THE CONFUSION AND GUARANTEES THE CERTAINTY .
COUPLES CAN COUNT ON IN TIMES OF GREATEST
NEED. . .

R:gardlmofhowyoufedabounhisinuc.wcmouid ntee
the same fundamental freedoms 1o cvery Califomian. g

e PROP. 8 TAKES AWAY THE RIGHTS OF GAY -

AND LESBIAN COUPLES AND TREATS THEM
. DIFFERENTLY UNDER THE LAW.

Equdlicy under the lw is one of the basic foundations of our :
socrety. ' -2

‘Prop. 8 means one class of cirtzens can enjoy the digni and’ ¥
responsibilicy of marriage, and another cannor. Thar't unzj'r.
- PROTECT FUNDAMENTAL FREEDOMS, SAY NO'TO o
FROP. 8. : k

www,NoonProp8.com

ELLYME BELL, School Board Member
Sacramenro Ciry

RACHAEL SALGIOB, Associaie Profemor of Law

McGeorge School of Law

OELAINE EASTIN | :

Former California Srare Superintendent of Public Instruction

L
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* 'paoP . ELIMINATES RIGHT OF SAE-SEX COUPLES TO MARRY.
. 8 INTIATIVE CONSTITUTIONAL AMENDMENT.

OUR CALIFORNIA CONSTTTUTION —the law. of out
land—SHOULD GUARANTEE THE SAME PREEDOMS
AND RIGHTS TO EVERYONE—NO ONE group SHOULD
be singled our ro BE TREATED DIFFE.RENTE;O

ict, out nation was founded on the principle thar all

In
ple should be rreared equally. EQUAL PROTECTION
EE;DER THE LAW IS THE FOUNDATION OF AMERICAN
SOCIETY. .

That's whar chis clection is shout—equality, freedom, and
fairness, for all.

Marriage is the instirution dur conveys dignity and
to the lifethne commitment of any conple. PROPOSITION 8
WOULD DENY LESBIAN AND GAY COUPLES that same
DIGNITY AND -RESPECT,

Thar's why Proposition 8 is wrong for California.

Regardless of how you feel abour this issue, the freedom o
marry is-fundamental to our socicty, just fike the freedorns of
religion and .

PROPOSITION 8 MANDATES ONE SET OF RULES FOR
GAY AND LESBIAN COUPLES AND ANOTHER SET FOR
EVERYONE ELSE. Thats juar not Fair, OUR LAWS SHOULD
TREAT EVERYONE EQUALLY.

In fact, the government has no business telling people who can

. and cannor ger married. Just like government has no busines

relling us what to read, warch on TV, ot do in our private .
fives. We don't need Prop. 8; WE DON'T NEED MORE
GOVERNMENT IN OUR LIVES.

REGARDLESS OF HOW ANYONE FEELS ABOUT
MARRIAGE POR GAY AND LESBIAN COUPLES, PEOPLE
SHOULD NOT BE SINGLED OUT FOR UNFAIR
TREATMENT UNDER THE LAWS OF OUR STATE.

Those commireed and loving couples who want to accept the
responsibility thar comes with marrisge should be rreated Trke
everyone chse, :

*

DOMESTIC PARTNERSHIPS ARE NOT MARRIAGE.

When you're married and your spouse is sick or hurt,
there is no confusion: you ger into the ambulance or hospira
room with no questions uE:d IN EVERYDAY LIFE, AND
ESPECIALLY?N EMERGENCY SITUATIONS, DOMESTIC
PARTNERSHIPS ARE SIMPLY NOT ENOUGH. Only
marttage provides the certalney and rhe sccurity thar people know
they can count on in their fimes of greatest need.

EQUALITY UNDER THE LAW IS A FUNDAMENTAL
CONSTITUTIONAL GUARANTEE. Prop. 8 separates one
group of Californians from another and excludes chem from
enjoying the sarne rights as other loving couples.

Porty-six yean z@l married oy college sweetheart, Julia.

We raised three children—two boys and one gixl.The&yur':
martried, with chitdren of iheit own, Qur daughrer, Liz, 1 lesbian,
can now also be married—if she 30 chooses.

Al we have cver wanied for ot daughter is thar she be treared
with the same dignity and respect as her brothers—with the same
freedoms and responsbilities as every other Californian. .

ﬁ wife and I never tyreared our children differendy, we never
loved themn any differently, and now the law doesn't treat ithem
differently, eicher. .

Each of our chibdren now has the rame rights as the others, ro

" choose tlre person ro love, commit to, and ro marry.

Don't take away the equalicy, freedom, and faitness thar

everyone in Californa—straighi, gay, ot lesbian—deserves.
Piease join us in voting NO on . 8. :

SAMYEL THORON, Former President

Parents, Famiies and Friends of Lasbians and Gays

JULLA MILLER THORON, Paret

Proposition 8 is abour wradicional marriage; it b not an attack
on gay rehdonsb‘iﬂ:. Under Califotnia law gay and Jesbian -
domestic partnerships are created equally; cg:y already have the
‘same rights s married couples. Proposition 8 does nor change

at.

What P ttion 8 does ia restore the meaning of marrage
to what human history has understood it 1o be and over 61% of
California voters approved jusi-a fow years ago. .

Your YES vote ensures that the will of the people is respected.

It overrurns the flawed legal reasoning of fout judges in
Sau Francisco who wrongly dis the pco%l:'n vote, and
ensurcs thar gay marridge can be legalized only | ongh a vore of

the ke,

Ygﬁ?g'ES vore ensures chat ws can reach cheit children
abont marriage according ta rgixraown values and belich withour
conflicting mestages being foraed on young children in public -
schools that gay matriage is okay.

Arguments prissed on 1his page ave tha opiniess of the antbars ancl buse wot boen chocked for accsiracy by any officlal agwmen

Your YES vote on Proposition 8 means thar only martiage
between 2 man und # woman will be valid os recognized in
California, regardiess of when or where rﬁ)rmc(E Bur Prop. 8
will NOT rake away- any other rights ot bencfits of gay couples.

Gays and lesbians have the righr ro live the ki they

- choose, bur they do wot have the right ro redefine marviage for

everyone dse. Proposition 8 respects the rights of gays while suill.
rming waditional marriage. .
Please vote YES on Proposition 8 ro RESTORE ihe definliion
of martiage thar the votens already appmved.

OR. JANE AMOERSON, N.D., Fellow

Anxcrican College of Pediaricians

ROBERT BOLINGBROKE, Council Commissioner

San Diepo-imperial Council, Boy Scouns of America
IERALEE SHiTH, Direcior of Educadon/Califotnia
Parents and Friends of Ex-Gays and Gays (PFOX)

“Arg xmenss | ‘57
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TEXT OF PROPOSED LAWS

(PROPOSITION 7 CONTINUED)

‘

comslsten with Section 25740.5, the Puplic Urilives Cimmizsion shall
enconrage amf give whe highesi priority alfacnrians for the constrction of,
or paywent 10 mpplesient the conswverion of, ony new or waified electric
ninemisston facifivies necessury o fitcifinne? ke sin e uchieving 115 renewables
porifolio siomlard 1orgers,

(e} All projecis receiving funding, 1t whole ov In purt, puriinmt 10 this
secrion sholl he considered public works mojeas suhject 10 vhe provisions of
Chapter | {commencing with Section 1720) of P+ 7 of Division 2 of the Lubor
Code, wd the Depariment of ndeserivd Relavions shall wvethe some amthority
‘wml resflonstbilivy 10 enforce those provisionr ns. it hns nmler the Lnbor
Code.

SEC. 28. Seclion 25745 isndded lo e Public Resources Cotle, bo read:

25MS. The Energy Commission sholl use its best efforis 10 anroar ond

ettcorrage fyvesoment fn solnr md clenn engvgy tesourced, fiicitiies, resenrch

 uy vieveloptem from compmnies hased in she Uniter! Simtes 10 folfill whe

purpores of this chapter,

SEC.29. Seciion 257515 s added o (be Public Resonrees Code, lo read:

25751.5. (o) The Solar owd Clean Energy Truemission Accoum is heveby
extablishev within e Resctvable Resorrces Trus Fuml.

(b} Beghming Jannary 1, 2009, she 1ot mmuanl mfjustmenr wloped
purznout 1o subsfivision i) of Secrinm 399.8 of the Publlc Lhifivies Code sholl
fie allocmad 1o the Solwr anl Clevn Energy Traannission Accorn,

{c) Fumls in the Sofay wad Cleon Energy Transmission Accomn shall be
wseid, tn whole or in gor, for the following purposes:

{1} The purchase of property or yight-af-wdy purssum 10 the conanission’s
awthority wader Chaprer 8.9 {commencing with Secvion 23730).

{2) The consnetion af, or paywen 10 supplenen the construction af, wny
new or modifier electric wanswission focilhies necessory 1o, facifhage she sue
achleving hs renewables porifolio siomiard mrpers.

() Tirle 10 any propreny ox project poid for in whole pursnaim 10 thiy secrion
shall vest with the commission, Thie 1o ony fropeny ot profect puid for in pan
prexmont 10 this zeciion shall ves with the commission fn a pan proponiowe
10 the comnizsion’s shove of the overull con of the propeny ov project.

(e} Fimdr depasiies in the Solor uttd Clean Energy Transmission Accown,
shall be nsed 1o sepplemens, and nor 10 suppam, exining sne fuading for she
purpases awthorized by smbdiwsion {c).

() All projetrs receiving funding, in whole or I pan, prrsione fo vhis
secrion shull be consideved public works projocs subject 10 vhe provisions of
Chopret | (commencing whih Section 1720} of Pin1 7 of Division 2 of the Labor
Covde, nad the Depurunien of ndunirial Relayions tholl hove ithe sume umthorhy
ond responsibility 10 enforee those provisigas as @ hos vwler the Labor
Coe. - :

SEC. 30. Chapler B {commencing wvilh Section 25790) is added lo
Divigion |5 of the Public Resources Code, lo read: i
15780. The Energy Commisxion mup, Jor the purposes of vhis choper,

prrchuse oml subseguendly sell, lease 0 auother party for u period ot o .

ercoed 99 years, erchange, subdivile, wrangfer, ossign, plaige, encumber, or
otherwise ispose of oy real ot persono! property ov nny hnerest i property.
Ay such fense o sofe shall be comfitioned o she developmem ound nse of the
propeniy for the genernion wad/or wonsiaission of venewmble energy.

2571, Any lease or sale mumle parrom lo this chaper may be mude
withom public bivding bin oaly aflern jblic hearing.

SEC. M. Scverabildy . -

The provisions of (his acl are seversble. If sy provision of lhis act, or parl
thiereaf, is for auy reason held o be invalid nuder stole or federal law, the
fewainiug provisions shall pol e affocred, bul steall rereain i full force and
effect. : '

SEC. 32. Amendnient :

The provisiois of this acl may be smended lo earry oul ils purpose and
inlent by slatules approved by 8 lvo-thirds vole of each honse of tbe Legisinture
and signed by the Governot.

SBC, 33. Conflicling Measnres

{a) This mersure is itlended 1o be comprehensive, Il i the intent of the
peopie (hat i lhe event (hol ihig moeasnre and anolher irilistive measuré
relaling 10 the same subject appeat on the same slalewide clechion ballat, the
provisions of (e OHiEr IERENTE OF MeAStTeS Are deewned (0 be in conflict will
{his mensure. In (e event this ineasure shall reccive the grealer munber of
affirmmlive voles, the provisions of iis ineasure shnil prevail in their enlirely,
and ait provisions of lhe ollier meagure or wneasutes shall be null and void.

{b) If thismeasnre is approved hy volers bul superscded by lew by asny olicr
conflicting batlol measure approved by the votces al i same eleclion, autt the
confliching ballol measure is taler held imyatid, litis meastiee stall be self-

128 | Texs of Proposed Laws

exeenling and given full force of law.

SEC. 34, Legal Challenge '

Any ehallenge fo tee validily of this ael nust be filed within six sponihs of
|he efeelive date of this acl.

PROPOSITION 8

Tisis imalive mcasire is Submitted to e peopte in accordance mvith ihe
provisions of Anicle It, Seclion B, of ke Crlifomia Countinion.

Tiss inilinlive moasure expressly smends the Califorda Constimalion by
addiy 2 section Iherelo; iherefore, new provigions proposed lo be added are
prinked in hofic rpe lo mdieale {lizh they arc new.

SECTION 1. Tille _ :

Tliis nensiere shall be knorvm and wnay be ciled s the “Califorwia Marringe
Prolechion Acel”

SECTION 2. Seclion 7.5 is atided to Arlicle | of the California Constilulion,
lo read: '

Sec. 7.5, Oudy smaninge benween Homan wiicd 1t womian is valiv! or recognizasl
fa Culiforuia ' .

PROPOSITION 8

This inttialivemeasure is subsmilied loihe people of Califormia it secordance
with the provisions of Section 8 of Article 1l of the Californis Consliltion.

Thin iniligtive measure smends a section of llre Celifornia Constitubion and
amends and atlds seefions (o lhe Pepal Cotlc; therefore, exisling (mOvisions
pioposed 1o be deteted are prisied in strikcout-type sid new Provisions
proposed to be added are prinied in ialic 1ype lo indicale that they are new.

PROPOSED LAW
VICTIMS' BILL OF RIGHTS ACT OF 2008: MARSY'SLAW

SECTION |, TITLE o '

This act shall be known, and insy be eied as, the “Vielins' Bill of Righls
Act of 2008: Marsy's Law.” L

SECTION 2. FINDINGS AND DECLARATIONS

The Peopie of lre Stale of California licreby find med declare all of the
following:

I. Crime vielims dre entified.ln jualice aurd deee process. Their rights
include, bul urc nol iniited lo, the right lo novice and lo be hegrd during critical
singes of lhe justice sysicny; the tigh lo receive rastiltion from ihe oriminal
wrongdoet; Hlie right (o be reasonahly safe througlont ihe jusiice proccss; be
tighi lo expeci the governmeal lo property fent (ke criminal justice sysiem, 50
tal the rights of erime viclims slaled in isse Findings and Declarutions and
justice Hself are nol crotied by ingdequnle resources; aned, above sll, the right
1o an expedilious and just purishinent of lhe eriminal wronggoet.

2. The Peoytte of ihe Slale of Californin declare thal the "Viclims® Bill of
Rights Act of 2008: Marsy's Law'' is needed lo remedy a juslice sysiemn (hal

- fails to folly recognize and adcguulcly erforoe the righla of victims of crime.

it is named sfier Matsy, a21-year-old colicge senioral U.C. Sania Barbara who -
tvea prepazig lo purste o carecy in special ertucalion for handicupped children
and itad or whiole e shead of ber. Ste was murdered on November 30, 1983,
Marsy’s Law is wrillen 0n behatfof er tnothcr, Raltict, and brolher, who were

" often lrealed a3 though litey had no- Hgils, and inspired by wmdreds of

thonsanals of vicsima of erinse wio bave experienced tte additioral pain nd
frusiration of a crinvinal justice aysicm Ihal (oo often fails t0 fford vicinns
even the most bagie of rights. . . .

1, The People of the Slale of Catifornia find that the “broad reforn” of the
erininal jestice sysiem intended lo grant these bagic righls mandaled i the
Vielins' Bill of Righls inilialive measnrc passcd by (e elcclorale 85
Proposition § in 1982 baswol occutred as envisioned by ibe people. Vietins of
crime coilinne [o be denied rights (o jusiice and due process.

4. An inefficienl, overcrowded, and arcane criminal ustice sysiem- bas
faited lo build adeguaie jails and prisons, hes failed to efficicntly conduel
comrt procecdings, and s failer lo expediliously finalize ihe seriences and
puntishments of eriminal wrongdoers. Those criminal wrongdocts arc being
rctensed from cusiody after serving as ille as 10 percent of the scnlences
inmposed and deferniined lo be appeoprinie by udges.

5. Each year hindreds of comviclett wnrderers sentenced fo serve life in
prison seck relcase on parole from out slale prisons, California’s “rctcase from
prisost parote procedures” lorinre the familics of murdered vielitus and wasle’

. DEFINT_PM 003367

.

U



Case3:09-cv-02202-VRW Document743  Filed08/23/10 Page1 of 10

o

COOPER AND KIRK, PLLC

Charles J. Cooper (DC Bar No. 248070)*

ccooper@ cooperkirk.com

David H. Thompson (DC Bar No. 450503)*
dthompson@ cooperkirk.com

Howard C. Nielson, Jr. {DC Bar No. 473018)*
hnielson @ cooperkirk.com

Nicole J. Moss (DC Bar No. 472424)*
nmoss @ cooperkirk.com

Peter A. Patterson {OH Bar No. 0080840)*
ppatterson@cooperkirk.com

1523 New Hampshire Ave. N.W., Washington, D.C. 20036
Telephone: (202) 220-9600, Facsimile: (202) 220-9601

O 00 =] N h A W B

LAW OFFICES OF ANDREW P, PUGNO

Andrew P. Pugno (CA Bar No. 206587)
andrew@pugnolaw.com ‘

101 Parkshore Drive, Suite 100, Folsom, California 95630
Telephone: (916) 608-3065, Facsimile: (916) 608-3066

_—
-—_ O

12 ALLIANCE DEFENSE FUND
Brian W. Raum (NY Bar No. 2856102)*
13 braum@ telladf.org
' James A. Campbell (OH Bar No. 0081501)*
14 | Jjcampbell@teiladf.org

15100 North 90th Street, Scottsdale, Arizona 85260
Telephone: (480) 444-0020, Facsimile: (480) 444-0028

—
Lh

ATTORNEYS FOR DEFENDANT-INTERVENOR S DENNIS HOLLINGSWORTH,
GAIL J. KNIGHT, MARTIN F. GUTIERREZ, MARK A. JANSSON,

and PROTECTMARRIAGE.COM — YES ON 8, A

PrOJECT OF CALIFORNIA RENEWAL

—
-~

* Admitted pro hac vice

—
(=)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

| S T o ]
—_— 0

KRISTIN M. PERRY, SANDRA B. STIER, PAUL
T. KATAMI, and JEFFREY J. ZARRILLO,

2 CASE NO. 09-CV-2292 VRW

23 Plaintiffs, DEFENDANT-INTERVENORS
DENNIS HOLLINGSWORTH, GAIL

24 v. J. KNIGHT, MARTIN .

GUTIERREZ, MARK A. JANSSON,
ARNOLD SCHWARZENEGGER, in his official glljgol’sliggﬂgl&%lg}ﬁ)%ﬁ%ows
capacity as Governor of Califomnia; EDMUND G.

BROWN, IR., in his official capacity as Aorney | EN-ARGE TIME

General of California; MARK B. HORTON, in his
official capacity as Director of the California
Department of Public Health and State Registrar of

[ T S B
-~ > L

52 oS O BN N BN (A = = = = - = T
—
oo

=]
0o

DEFENDANT-INTERVENORS ™ OPPQOSITION TO MOTION TO ENLARGE TIME
CASE NO. 09-CV-2292 VRW




- - I - S ¥ T VS I o By

(= — e e e et e
NRBREE S 3 a8 0w o0 —- O

25
26
27
28

Case3:09-cv-02292-VRW Document743  Filed08/23/10 Page2 of 10

Vitat Statistics; LINETTE SCOTT, in her official
capacity as Deputy Director of Health Information
& Strategic Planning for the California Department
of Public Health; PATRICK O’CONNELL, in his
official capacity as Clerk-Recorder for the County
of Alameda; and DEAN C. LOGAN, in his official
capacity as Registrar-Recorder/County Clerk for
the County of Los Angeles,

Defendants,
and

PROPOSITION 8 OFFICIAL PROPONENTS
DENNIS HOLLINGSWORTH, GAIL J. KNIGHT,
MARTIN F. GUTIERREZ, HAK-SHING
WILLIAM TAM and MARK A. JANSSON; and
PROTECTMARRIAGE.COM -

YES ON 8, A PROJECT OF CALIFORNIA
RENEWAL,

Defendant-Intervenors.

Additionat Counsel for Defendant-Intervenors

ALLIANCE DEFENSE FUND

Timothy Chandler {CA Bar No. 234325)
tchandler@telladf.org

101 Parkshore Drive, Suite 100, Folsom, California 95630
Telephone: (916) 932-2850, Facsimile: (916) 932-2851

Jordan W. Lorence {DC Bar No. 385022)*
jlorence@relladf.org

Austin R. Nimocks (TX Bar No. 24002695)*
animocks @ telladf.org

801 G Strect NW, Suite 509, Washington, D.C. 20001
Telephone: {202) 393-8690, Facsimile: (202) 347-3622

* Admitted pro hac vice

DEFENDANT-INTERVENORS' OPPOSITION TO MOTION TO ENLARGE TIME
CASE NO. 09-CV-2292 VRW

96



W B

O o ~ A

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27

28

Case3:09-cv-02292-VRW Document743  Filed08/23/10 Page3 of 10

TABLE OF CONTENTS

ARGUMENT...
CONCLUSION

....................................................................................................................................

....................................................................................................................................

_  DEFENDANT-INTERVENORS' OPPOSITION TO MOTION TO ENLARGE TIME

CASE NO. (9-CV-2292 VRW

97




[ )

o e ~ o ot A W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:09-cv-02292-VRW Document743 Filed08/23/10 Page4 of 10

TABLE OF AUTHORITIES
CASES

44 Liquormari, Inc. v. Rhode Island,
940 F. Supp. 437 (D.R.L 1996) ...ttt sa e s 4

Ackerman v. Western Electric Co., Inc.,
643 F. Supp. 836 (N.D. Cal. 1986).....ccirrireintinin ettt s st 4

Democratic Party of Washington State v. Reed,
388 F.3d 1281 (Oth Cir. 2004) .....cccrmriereceeerreremceebsssases e msssresrsnsssssssstass sassssasontanssesvasrese 2

Gaskins v. BFI Waste Services, LLC,
281 Fed. Appx. 255 (4th Cir. 2008)....c..cciiecrcsiminsioniesessssnssessissses s ssmsssisissssss s sssssmssnss 2

Klein v. Central States, Southeast & Southwest Areas Health & Welfare Plan,
621 F. Supp. 2d 537 (N.D. Ohio 2009) ..ottt 3

Lyon v. Kimberly Clark Corp. Pension Plan,
No. 15-3201, 2007 WL 1852215, 2007 U.S. Dist. LEXIS 46424

(DN JUNE 26, 2007) .o cereererieieeesrereaesreses s e sron b sa s ses s e saasas s s ata s as st onsrsb s tsanonane 34
Mazloum v. District of Columbia,
No. 06-0002, 2008 WL 4876156 (D.D.C. Nov. 12, 2008) .......c.ccvcinriimmincnsceererrnane 3

McCloud .. City of Sunbury,
No, 04-2322, 2006 WL 449198, 2006 U.S. Dist. LEXIS 9187 (M.D. Pa. Feb. 23, 2006)...4

Tancrediv. Metropolitan Life Insurance Co.,
78 F.3d 220 (2A CIr. 2004) oo oo eererareenerirsssn s s sssssasns s smassas ssaesans as s re g ses vagssassas sones 2

Unisys Corp. Retiree Medical Benefits ERISA Litigation v. Unisys Corp.,

No. 03-3524, 2007 WL 4287393, 2007 U.S. Dist. LEXIS 89317

(E.D. Pa. DEC. 4, 2007 cciirrirceesmnmeeeesnetemrcrsemsbssbbssisse s sssssstassnassnsavsnssns smasssessessonsmasisnssses 2,3
United Industries, Inc. v. Simon-Hartley, Lid,

01 F.3d 762 (SHhCIE. 199B) ... ceceereevestestt e reeeeatsesnssessseesssmssaserams bussbensennt ssasssssisasssmassnes 2
Woods Construction Co. v. Atlas Chemical Industries, Inc.,

337 F.2d 888 (10th Cir. 1964) .....ooeicevtrcerrssissiminssssiianese sissnessenmsesnsssssansiarssssassinssseres 1-2
CONSTITUTIONAL PROVISIONS AND STATUTES
Cal. CONSE. AL, E, § 3(A) coverereeecemeeeereerettettie e srtsse s s sessssmsser st e e rmne s s esernsvos s amesnbabbsstbarbonsansssansenanss 3
Cal. Const. art. I § Lo cetstmcssre st ss s sssra s st sr e snrss b e ssmnebe s rrreses s bs s e s mssamassnsnssnsnsnens 3

DEFENDANT-INTERVENORS' OPPOSITION TO MOTION TO ENLARGE TIiME
CASE NO, 09-CV-2292 VRW

98



V-T - - B - Y

10
H
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:09-cv-02292-VRW Document743  Filed08/23/10 Page5 of 10

RULES

Advisory Committee Notes to 1993 Amendments, Fed. R. Civ. P. 54(d)(2)(B).....cccocverrrnercvnrerrcnns 1,3
Civil LOCAL RUIE 54-5(D).. oo eerieieierisesie i venrsesscsssresreseseessss sressmss ssessasans ssassssessasssesnesssansessmsssssssssssnrass 4
Civil LOCal RULE 54-5(D)(2) ceirurermreriritiniieiessnsise s rcssst s sesesmes s sn s sres e asssoe sasassssacnemsssesssssntsmnen 4

OTHER AUTHORITIES

Shane Goldmacher, Holding Budger Ransom May Be Schwarzenegger's Last Hope, L.A.
Times, Aug. 22, 2010, available at http://articles.latimes.com/2010/aug/22/localfla- me-armold-
budget-20100823

.............................................................................................................................

Manual for Complex Litigation, Fourth, § 14.222 (2004) «..ovoeericieirctiiremeeer i essnessrsasanenns

DEFENDANT-INTERVENORS' OPPOSITION TO MOTION TO ENLARGE TIME
CASE NO. 09-CV-2292 VRW

99



Case3:09-cv-02292-VRW Documeni743 Filed08/23/10 Page6 of 10

Defendant-Intervenors Hollingsworth, Knight, Gutierrez, Jansson, and ProtectMarriage.com
("Proponents’™™) submit the following opposition to Plaintiffs’ and Plaintiff-Intervenor’s Motion to
Enlarge Time. See Doc #729, Doc #742,

INTRODUCTION

Plaintiffs’ motion to delay indefinitely this Court’s consideration of their request for
attorney’s fees and costs contradicts the very reasons supporting the 14-day deadline established in
Rule 54. Those reasons are stated unambiguously in the Advisory Committee Notes: "One purpose

of this provision is to assure that the opposing party is informed of the claim before the time for

R I - LY, D S VU R X

appeal has elapsed. ... Prompt filing [also] affords an opportunity for the court to resolve fee

=)

disputes shortly after trial, while the services performed are freshly in mind.” Advisory Committee

Notes to 1993 Amendments, Fed. R. Civ. P. 54(d)(2X(B). Both of those policy reasons are relevant

here.

—
LS I

Moreover, the interests in giving opposing parties notice of fees claims and resolving the

—
o+

issue while the case is fresh in the court’s mind easily outweigh any detriment to Plaintiffs here, .

especially considering the relatively minimal effort needed to file their motion and supporting

—
[= S ¥

documents. Plaintiffs have plainly demonstrated that they have more than sufficient staff dedicated

to the case. And it should be particularly easy to complete the motion from the contemporaneous

= <]

time records that they were required to keep.

°

Finally, courts generally view Plaintiffs’ sole reason for delaying their fees motion—the

]
<

pending appeal in this case—as insufficient to disregard Rule 54’s requirement for prompt

2]

resolution of fee disputes. Therefore, the Court should deny Plaintiffs’ motion,

[
(3]

ARGUMENT

(o]
(Y]

Several circuit courts have recognized: that the intent of Rule 54°s time requirement is both

)
-

to ensure that opposing parties have informed notice of the fees claim before the time for appeal

o]
Ch

elapses and, importantly, to enable the district court to decide the issue while the case is still in

)
=}

mind. One appellate court, for example, long ago noted that prompt resolution of fee disputes is

3]
~]

important because "’[a]n adverse party must be able to assess his position following the trial within

]
oo

the time limits prescribed by the rules of the court, and be guided as to his future action

DEFENDANT-INTERVENORS® OPPOSITION TO MOTION TO ENLARGE TIME
CASE NO. 09-CV-2292 VRW
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accordingly.” Woods Constr. Co. v. Adas Chem. Indus., Inc., 337 F.2d 888, 89! (10th Cir. 1964),
Other courts have followed suit, recognizing the strong policy reasons that support the rule, See,
e.g., Tancredi v. Metropolitan Life Ins. Co., 378 F.3d 220, 227 (2d Cir. 2004); United Indus., Inc. v.
Simon-Hartley, Ltd, 91 F.3d 762, 766 (5th Cir. 1996) (noting that the 14-day requirement “serves
several laudable purposes,” including the purpose of ensuring that opposing parties have notice of
the fees claim); see also Gaskins v. BFI Waste Services, LLC, 28] Fed. Appx. 255, 259 (4th Cir.
2008) (unpublished) (same). |

Indeed, "[tlhe weight of authority . . . is that the usual course is for the Court to consider

=T~ T B - Y R

attorneys’ fees promptly after the merits decision rather than stay the Fee Petition until resolution of

—
<

the appeal.” Unisys Corp. Retiree Medical Benefits ERISA Litigation v. Unisys Corp., No. 03-3924,

—
—

2007 WL 4287393, at *2, 2007 U.S. Dist. LEXIS 89317, at *6 (E.D. Pa. Dec. 4, 2007); see also

Ju—
[ o8]

Manual for Complex Litigation, Fourth, § 14.222 (2004) (recommending that prompt filing of the

motion is necessary to give interested parties notice of fee claim before time for appeal has expired

._
&

and while services are still fresh in mind).

—
w

The policy reasons for providing notice of claims for fees and costs in anticipation of appeal

—
=,

have particular force in this case. Proponents, to be sure, have already noticed an appeal of the

—
-]

district court’s ruling. But because controlling authority makes clear that Proponents cannot be held

oo

liable for attorney’s fees, see, e.g., Democratic Party of Wash. State v. Reed, 388 F.3d 128), 1288

=

(9th Cir. 2004), quoting Indep. Fed. of Flight Attendants v. Zipes, 491 U.S. 754, 761 (1989),

b2
[

Plaintiffs’ fee request assuredly will be targeted at parties that have yet to appeal—i.e., the

2]
Y—

Governor and the other Administration Defendants, the Attorney General, and the County Clerks

[
3]

for Los Angeles and Alameda counties. Particularly given California’s fiscal challenges, these

(o
W

parties—not to mention the voters who put them in office and the legislators who are embroiled in a

b2
-

budget stand-off with the Governor, see Shane Goldmacher, Holding Budger Ransom May Be

(o]
(¥,]

Schwarzenegger's Last Hope, L.A. Times, Aug. 22, 2010, available at

b2
(=}

http://articles.latimes.com/20 10/aug/22/local/la-me-arnold-budget-20100823—deserve  to  know
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before the time to appeal has expired the potential liability they face from attorney’s fees and costs

[
o0

generated by Plaintiffs. And although these parties have not objected to Plaintiffs’ motion to
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enlarge time, they cannot by doing so evade the clear interest the State and its People have in
making a fully informed decision on whether to appeal. See, e.g., Cal. Const. art. II, § 1 ("All
political power is inherent in the people.”); id. art. I, § 3(a) (“The people have the right to instruct
their representatives, petition government for redress of gﬁevances, and assemble freely to consult
for the common good.”).

The second reason for the 14-day requirement-—to ensure that the facts and litigation are
fresh in the judge’s mind—is also important in a case like this that involved dozens of attorneys and
a 12-day trial with extended closing argument. It is unfair to the parties and to the Court to try to
evaluate a fee award in such intense litigation after all appeals are exhausted, which is potentially
years away. See Rule 54 Advisory Commitiee Notes to 1993 Amendments ("Prompt filing affords
an opportunity for the court to resolve fee disputes shortly after trial, while the services performed
are freshly in mind™); Mazloum v. District of Columbia, No. 06-0002, 2008 WL 4876156, at *|
(D.D.C. Nov. 12, 2008) (finding that "[p}olicy reasons favor pre-appeal fee petitions” including the
benefit of resolving fee disputes while the services performed are freshly in mind); see also Manual
for Complex Litigation, Fourth, § 14.222 (2004) (same). Plaintiffs have offered no reason
whatsoever for disregarding this important rationale for Rule 54.

While it is true that Rule 54 gives courts discretion to modify that timeframe, the only
reason Plaintiffs give for their motion is the pending appeal in this case. When the sole reason for
delaying a fee application is the mere fact that an appeal has been filed, courts routinely refuse to
exercise their discretion to stay the issue of attorney’s fees until all appeals have been exhausted.
See Klein v. Central States, Se. & Sw. Areas Health & Welfare Plan, 621 F. Supp. 2d 537, 540
(N.D. Ohio 2009) ("Generally, an appeal alone does not justify postponing a decision on a request
for attorney’s fees. ... [Elfficiency favors ruling on the motion for fees and costs now.”); Unisys
Corp., 2007 WL 4287393, at *2, 2007 U.S. Dist. LEXIS 89317, at *6 ("[A] number of courts have
found that a pending appeal, standing alone, is insufficient reason to postpone a fee decision for an
indefinite period™); Lyon v. Kimberly Clark Corp. Pension Plan, No. 15-3201, 2007 WL 1852215,
at *1, 2007 U.S. Dist. LEXIS 46424, at *3 (D.N.JI. June 26, 2007) ("Defendant has proffered no

reason why a pending appeal alone should constitute sufficient grounds for this Court to deny

3
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[o—

Plaintiff’s motion [to delay the consideration of a request for attorney’s fees|”); McCloud v. City of
Sunbury, No. 04-2322, 2006 WL 449198, at *1, 2006 U.S. Dist. LEXIS 9187, at *2 (M.D. Pa, Feb.
23, 2006) (noting that the court had never stayed a motion for attorney’s fees and expenses simply
because an appeal had been filed). In short, Plaintiffs’ attempt to revise Congress’s policy
preference by arguing that it is more appropriate to resolve fee disputes after all the appeals have
been fully exhausted has been repeatedly rejected and therefore does not support their motion.
Neither does the relatively small burden on Plaintiffs justify their motion. To fulfill their

obligation under Rule 54, Plaintiffs simply need to file a motion with supporting evidence and time

O O =1 S B W

records. See Civil Local Rule 54-5(b). Plaintiffs have demonstrated that they have more than

—
<

enough staff dedicated to this case to accomplish the work required to file a motion and supporting

[a—
—

papers for attorney’s fees and costs. This relatively light burden imposed by Rule 54 cannot

S

possibly outweigh Congress’s strong policy reasons for prompt consideration of fee disputes. See

44 Liquormart, Inc. v. Rhode Island, 940 F. Supp. 437, 443 (D.R.I. 1996).!

=

For these reasons, the Court should also deny Plaintiffs’ alternative request that they have

w

45 days of the latter of: (A) the entry of an order resolving the instant motion, or (B) the entry of

—
=)

judgment by this Court.” PL’s Mot. to Enlarge Time, Doc #729 at 4. First, granting this 45-day

-

extension would ignore that the purpose of Rule 54’s 14-day requirement is to give opposing parties

o0

notice of the amount of the fees claim before time for appeal elapses, since a party has only 30 days

©

to decide whether to appeal. Second, the relatively easy task of computing a fee total does not

[
<

justify a 45-day delay any more than it would justify delay until appeals are exhausted. As noted

(o8
—

above, the 14-day time limit takes into account that the fees motion is not complicated, especially

[
[ o8

since Plaintiffs’ attorneys are required to keep contemporaneous time records and those records

(o]
I

should be relatively easy to compile. See Civil Local Rule 54-5(b)(2); Ackerman v. Western Elec.

[
+
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Co., Inc., 643 F. Supp. 836, 863 (N.D. Cal. 1986) ("In the absence of contemporaneous time

25 records, the court in its discretion may deny an award of attorney’s fees™) (citing Hensley v.

26

77 ! Even if the Court is inclined to grant Plaintiffs’ motion to delay submission of supporting
evidence for aitorney’s fees and costs, it should at the very least require Plaintiffs to file their

28 motion for fees now so that opposing parties have some notice about the nature of their fee claims.
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Eckerhart, 461 U S. 424, 433 (1983)).

[o—

CONCLUSION
In sum, Congress has been clear about why Rule 54 imposes a 14-day timeframe to file a
motion for attorney’s fees and costs. Courts have routinely recognized those reasons, holding that
delay is not justified simply because there is a pending appeal. This Court should do the same here.
Because Plaintiffs have given no good reason for disregarding Rule 54’s 14-day notice
requirement, Defendant-Intervenors respectfully request that the Court deny their motion to delay

consideration of attorney’s fees and costs.” Even if the Court is inclined to give Plaintiffs additiona)

OO =1 v L e W

time to provide their supporting documentation, it should at the very least require Plaintiffs to file a

—
<

motion stating the total amount of fees requested.

h—
[e—

DATED: August 23, 2010 ALLIANCE DEFENSE FUND
ATTORNEYS FOR DEFENDANT-INTERVENOR S
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OF CALIFORNIA RENEWAL
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27 ? For the reasons stated herein, the Court should deny both Plaintiffs’ original motion to
enlarge time, Doc #729, and the motion to enlarge time to file a bill of costs they later filed *'in an
28 abundance of caution and for avoidance of doubt,” Doc #742.
S
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] include in-laws. 26 U.S.C. § 152(d)(2XG). The Domestic Partnership Act specifies that "tlo the
extent that provisions of California law adopt, refer to, or rely upon, provisions of federal law ina
way that otherwise would cause registered domestic partners to be treated differently than spouses,
registered domestic partners shall be treated by California law as if federal law recognized a
domestic partnership in the same manner as California law.” Cal. Fam. Code § 297.5(e). Thus,
because California law seeks legal equality between spouses and domestic partners, as noted above,
8 in-laws would likely be treated as dependants for domestic partners in the same way that they are
9 for spouses.

0 This same principle would likely apply to all other areas of California law that have created

legal significance for in-law status. One such area of law includes conflict-of-interest laws. See,

12
e.g., Cal. Fin. Code § 31 820(c) (including in-laws as close relatives).
13
14
15 14.  What does the evidence show regarding the difficulty or ease with which the State of
16 California regulates the current system of opposite-sex and same-Sex marriage and opposite-sex and
17 same-sex domestic partnerships?
18
19
ANSWER: ‘We are unaware of any evidence regarding the difficulty or ease with which the
20 :
a1 State of California regulates the current system of opposite-sex and same-sex mariage and
22 opposite-sex and same-sex domestic partnership.Io
23
24 15. If the court finds Proposition 8 to be unconstitutional, what remedy would “yield to the
25
26 10 [ answers to requests for admission that have been made part of the record, the Attorney

General either admits or claims to have seen documents supporting several costs related to

27 maintaining and administering California’s domestic partnership registry. See PX711 at 6-8.
These figures, standing alone, do not lead to any conclusion regarding the difficulty or ease with
28 which California regulates domestic partnerships and marriages.
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1 constitutional expression of the people of California’s will”? See Doc #605 at 18.
| )
3 - . o
l ANSWER: If, as Plaintiffs maintain, Proposition 8 cannot be reconciled with its own non-
4
retrospective application, as interpreted by the California Supreme Court, or with any other feature
3
I 6 of California law, the remedy that would “yield to the constitutional expression of the people of
l 7 California’s will” is sustaining Proposition 8 by giving it retrospective effect or invalidating the
g conflicting feature of California law. Several factors support this conclusion. Proposition 8 is a
I 9 provision of the California Constitution, and thus “constitute[s] the ultimate expression of the
1o people’s will.” In re Marriage Cases, 183 P.3d 384,450 (Cal. 2008). And through their votes on
11
| Proposition 22 and Proposition 8, the people of California have consistently expressed their
12
l 3 commitment to maintaining the institution of marriage in its traditional form as the union of a man
14 and a woman, A contrary result would entail the conclusion that the Californja judiciary and
l 15 legislature—the very bodies the people’s initiative process is designed to control—have the power
16 to secure the invalidation of a state constitutional provision under the federal constitution by issuing
! 1 judicial decisions or passing laws that rationally cannct be squared with the expressed will of the
I 18 people. Cf Lofton, 358 F.3d at 824 (executive’s enforcement of decisions could not call into
19 _
question the rationality of the legislature’s action).
20
i .
l 22 Dated: June 15, 2010
23 COOPER AND KIRK, PLLC
ATTORNEYS FOR DEFENDANT-INTERVENORS
24 DEenNIS HOLLINGSWORTH, GAIL J. KNIGHT,
MARTIN F. GUTIERREZ, MARK A. JANSSON, AND
25 PROTECTMARRIAGE.COM — YES ON 8, A PROIECT
OF CALIFORNIA RENEWAL
E 26
By: /s/Charles J. Cooper
27 : Charles J. Cooper
28
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