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IDENTITY AND INTEREST OF THE AMICI CURIAE --
PACIFIC JUSTICE INSTITUTE
This amicus curiae brief is being filed by Pacific Justiée Institute.
The Pacific Justice Institute is a non-profit corporation organized under section
501(c)(3) of the Internal Revenue Code. Amicus is dedicated to providing legal
services to the community without charge in the areas of First Amendment rights,
particularly in the areas of religious liberties, speech and association. In that

the Pacific Justice Institute routinely represents the faith community, it has an

interest in the outcome of the case. This 1s particularly true in that the lower court
made its decision based upon what it believed to be religious beliefs of the voters
of California. The brief submitted herein does not repeat arguments of the parties
or other amici, but will provide a unique perspective with the goal of assisting the
Court in its analysis.

This brief is filed pursuant to consent of all Counsel of Record.

STATEMENT OF ISSUES

From an historical perspective, does setting the parameters of marriage as an

opposite sex union indicate unconstitutional discrimination or otherwise reflect

- malice against homosexuals as a matter of law?



STATEMENT OF FACTS AND PROCEDURAL HISTORY
The facts in this case are of public knowledge and cannot be subject to
reasoned dispute. On November 4, 2008, the people of the State of California
amended their Constitution by peacefully casting their ballots. The amendment
added section 7.5 to Article I which reads in full: “Only marriage between a man
and a woman is valid or recognized in California.” The authority for the people to
amend the Constitution was derived from Article II, §§ 1, 8, 10 and Article X VIII,

§ 3 of the Constitution. On November 5, 2008, an extraordinary writ was filed in

the California Supreme Court seeking an immediate stay of the amendment and
challenging whether the Constitution was lawfully amended or whether Article I,
§ 7.5 was an illegally enacted revision. During the litigation, the California
Attorney General argued that Article 1, § 7.5 (also known as “Proposition 8” and
the “Marriage Amendment”) was unlawfully added to the Constitution because
marriage is an “inalienable right.” In a 6-1 decision, the California Supreme Court
rejected that argument and found that the people acted lawfully in amending their
Constitution.'

On May 22, 2009, a lawsuit was filed in federal court challenging

the Marriage Amendment based upon the Fourteenth Amendment to the

! Strauss v. Horton, 46 Cal. 4th 364 (2009).



U.S. Constitution. The federal district court entered judgment against
State defendants on August 12, 2010.2
INTRODUCTION AND SUMMARY OF THE ARGUMENT
Civilizations which have tolerated or even celebrated homosexual
relationships have nonetheless regulated marriage so as to mainfain it as an
opposite sex union. This brief will be confined to providing an overview of
homosexuality in ancient Greece and Rome and then discuss those societies’

marriage laws.>

The district court’s dismissive assertion that tradition alone is not a sufficient
reason to define marriage is grossly simplistic.” As will be demonstrated, some of
the greatest minds that the West has produced came to the same conclusion as the
voters of California regarding the importance of giving special place to marriage as
a male and female undertaking. The Greeks and Romans did not accept marriage
between a man and a woman without comment. As will be discussed in this brief,
these were intellectually robust civilizations that left a written record of both their

philosophy on this matter of public policy as well as their laws regulating marriage

2 Perry v. Schwarzenegger ---- F.Supp.2d ----, 2010 WL 3170286 (N.D. CA Aug.
12,2010).

3 It would not be practical in this limited space to discuss homosexuality and
marriage for every major civilization. In that the ancient Greco-Roman
civilizations are primary sources for political, legal thought and structure in the
United States, they will be the examples used in this brief.
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Or is it because it was not unseemly or shameful for the men of old to
love male slaves who were in their season of youthful beauty, as the
comedies show even today, but they emphatically kept away from free
boys, and free boys bore this sign so men would not be uncertain if
they encountered boys naked?*'

In 200 B.C. the Roman Playwright Plautus in his comedies referred to
homosexuality involving slaves.”? Later moralistic texts then began rejecting the
practice, ostensibly because of rising democratic sentiment.> By 100 B.C.,
comedies of Pomponius and Novius, and the satires of Lucilius made references to

male prostitution, effeminacy, “freeborn men who prefer the passive role.”*

C. Augustan Rome

Within the context of military exploits, aggressive male homosexuality
found expression in obscene slogans on slingshot bullets in the Perugian battle (41
B.C.) between Octavia (later named Augustus) and his rival Mark Anthony.*® At
the same time, a romantic type of poetry emerged primarily based on heterosexual
themes, but also occasionally touched homoerotic subjects. For example, a poem
on advice on how to succeed with boys begins, “What’s your secret? You know

how to catch good-looking boys, but it’s not your looks: rough, uncombed, beard

*Id. at 308.

3 Plutarch, Roman Questions 288A.
2 Hubbard, supra, at 309.

3 ]d. at 309-10.

*]1d. at 310.
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uncared for; naked you endure the freezing winter, and the scorching summer dog-
days.”¢
It was towards the end of the Augustan era that a Roman poet, Publius

Ovidius Naso, known as Ovid (43 B.C-17 CE) wrote Metamorphoses, the first
Roman texts (mythical stories) to address female homosexuality. In one passage a
girl was transgendered by an Egyptian goddess.

Her birth pangs came upon her then, and her burden brought itself into

the open air: a female child, unknown to her father, Her mother raised

her secretly. To be raised as a boy...She wore boys’ clothes and had
the kind of face that would be called beauty, masculine or feminine.*’

II.  Classical Greco-Roman Views on Marriage

A.  Greece

Ancient Greek writers emphasized the political and social role of marriage,
for good of the society. However, Greece did not inherit nor develop a belief that a
divine power had revealed to mankind a code of regulation of sexual behavior and
had no religious institutions to enforce sexual prohibitions.*®

In the Republic (380 B.C.) Plato wrote that it was obvious that “a just

Republic... must arrange for marriages, sacramental and the most sacred marriages

» Id. at 344 citing Glandes Perusinae = CIL 11.6721.
* Tibullus 1.4.

7 Ovid, Metamorphosen 9.700-710.

% Dover, supra, at 203.
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been self evident to all major civilizations. A view that California voters, acting as
the ultimate lawmakers, were irrational in deciding to maintain the traditional
family unit as the building block of their communities is not supported by the
historical record. In view of the Greek and Roman views on both homosexuality
and the importance of marriage as the basis for establishing the household, it
simply does not follow that limiting marriage as between a man and a woman is
bigoted, hateful or otherwise malicious. Historically, it was simply a reasonable

determination made by great thinkers, many of whom were homosexual, about

what is necessary for a stable society.

There are a variety of living arrangements for which people find themselves.
Some of these are based on mere personal or group exploration. Others are born of
necessity. Nonetheless, these alternative units are not “marriages”

Regrettably there is insufficient space to discuss great civilizations from the
East relative to laws on marriage and the family, along with views on
homosexuality. Those streams of thought would also be helpful to the Court in
further demonstrating that the decision by the voters finds reasoned support in
other historical and philosophical traditions. Nonetheless, it is sufficient to show

that the two societies, which made the most significant contributions to this

Other than the raw power that an emperor possessed, there was no legal basis for
the “marriage.” (Accessed Sept. 17, 2010).
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country in philosophy, the political system, and the law, deemed marriage between
opposite sexes as foundational to an ordered society. Through the voting process,
it was the collective wisdom of the citizens of California to maintain an
understanding of marriage which is consistent with the wisdom of the civilizations
for which they are heirs. This is not bigoted and it is not unreasonable. There is
regrettably insufficient space in these pages to provide biographical sketches of
intellectual giants that are quoted in herein. Those sketches would reveal that they

had colleagues, friends, family members who were homosexual. Indeed, some of

these men were themselves gay. In this sense they are not unlike the voters of
California. Whether despite this or because of this, these great men determined
that marriage should be limited as an institution between a man and a woman.
Hence, defining marriage as a union of a man and a woman reflects not only the
collected wisdom of the citizens, but of the ages as well.
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