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Plaintiff-Appellant Perfect 10, Inc. hereby notifies the Court, pursuant to

Circuit Rule 27-13, that it is necessary to seal Perfect 10's Reply Brief and Further

Excerpts of Record pursuant to a Protective Order entered by the District Court

below. A copy of the Protective Order entered by the District Court is attached

hereto as Exhibit 1.
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3 Good cause appearing:
4 IT IS HEREBY ORDERED tllat this Protective Order pursuant to Rule 26(c) of
5 the Federal Rules of Civil Procedure be, and is hcreby, cntered.
6 l . This Protective Order (''Ordcr'') shall be applicable to and govern a1l
7 depositions, documents produced in response to requests for production of documents,
8 answers to interrogatories, responses to requests for admission, and al1 other discovery
9 taken pursuant to the Federal Rules of Civil Procedure, or fumished informally by
10 agreement between the pal-ties, as well as testimony adduccd at trial and other
l l information hereafter furnished, directly or indirectly, by or on behalf of any party or

5 11 12 nonparty in connection with this action which that party or nonparty in good faith
l & .y .! l 3 believes comprise or reiect proprietary information used by it in, or pertaining to, its
Q )! -. f 14 business, which is not generally known and which the party would normally not
t7 ' j
1 ; 1 15 rcveal to third parties or would cause third parties to maintain in confidence,
1 l 6 including, without limitation, trade secrets, snancial data, contracts and agreements,

' business plans, and marketing documents.l The tenn ''document''I 7 current and ftltule
l 8 as used in this Order, shall have the broadest meaning permissible under the Federal
19 Rules of Civil Procedure and shall include, without limitation, aI1 ''writings,''
20 ''rccordings'' and photographs'' as defined in Rule 1001 of the Federal Rules of
2 l Evidence, and any information stored in or through any computer system or other
22 electronic or optical data storage device.
23 2. Material designated as ''Confidential'' or ''Highly Confidential'' pursuant
24 to this Order ('fconfidential or Highly Confidential Materiall') shall be used by any
25 recipients solely for the purpose of conducting this litigation, and not for any other
26 purpose whatsoever, and such information shall not be disclosed to anyone except as

i Yhis Plptective Order (loej not apply to hearings before thq Magistrate Judge or
28 hratings or trlal before the Dlstrlct Court, The partie ,s any party ln lnterest, pnd/or the

wttnesses, qan move the Court to seal any c0ul4 proceeding for feasons conslstent withthls Protectlve Order.
55
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(:--f
t.t 1-l provided herein. No expert or consultant shall review or gain access to Contidçlitial
712 o1. Highly Contsdential Material unless he or she has executed the Notification (J.fi( y , (

3 Protective Order and Undedaking (attached as Exhibit A).
4 Conndential Desienation of M aterial
5 3. Any information or materials produced by any party or nonparty as pal4
6 of discovery in this action may bt designated ''Contsdential'' by such party or nonpal'ty
7 pursuant to Paragraph 4 of this Order.
8 4. The designation of information or material as ''Confidential'' for purposes
9 of this Order shall be made in the following manner by the party or nonparty seeking
10 protection:

I 1 (a) In the casc of documents, exhibits, briefs, memoranda,
12 interrogatory responses, responses to requests for admission, or other materials (apart
t3 from depositions or other pretrial or trial testimony): by affixing a plainly visiblt
14 confidentiality designation legelld to: (i) the cover page of such document stating
lj either ttconfidential'' or ''This Document Contains Material Designated as
l 6 Confidential Pursuant to the Protective Order Entered in this Case''; and (ii) cach page
17 containing any consdential information or material; or (iii) physically on the outside
l 8 of any media for storing electronic documents, at the time such documents are
19 pfoduced or sucll information is disclosed, orb as soon thereafter as the party or
20 nonparty seeking protection becomes aware of the contidential nature of the
2 l information or material disclosed and sought to be protected hereunder.
22 (b) ln the case of depositions or other pretrial or trial testimony: (i) Ly
23 a statemcnt on the record, by counsel, during such deposition or other pretrial or trial
24 proceeding that the entire transcript or a portion thereof shall be designated heteunder;
25 or (ii) by written notice of such dGsignation sent by counscl to aI1 parties within ten
26 (10) days after the delivery to counsel of the transcript of the deposition. At or before
27 a deposition, the deponent or his counsel, or any other counsel of record, acting in
28 good faith, may invoke tàe provisions of this Order in a timely manner, giving

2 56
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4--- : r
trtrt.l adequate warning to counsel for the party or nonparty that testimony about to beygiven
'<-':.

2 is deetned psotected under this Order. The parties may modify this procedure fJ? any
(.#'t

3 particular deposition or procceding through agrecment on the record at such
4 deposition or proceeding or otllerwise by written stipulation, without approval of the
5 Court. If any document or information designated under this Order is used during the
6 course of a deposition, that portion of the deposition record reflecting such
7 confidential infonnation shall be sealed and stampcd accordingly, and access thereto
8 shall be limited pursuant to the other terms of this Order.
9 (c) A party or nonparty furnishing documents and things to another
I û party shall have the option to require that al1 or batches of documents and things be
l l treated as confidential during inspection and to make its designations of particular

b r I 2 documents and things at the time copies of documents and things are produçed or
-1 jf 
t - 13 furnished.? .ë tA% $ f l 4 5. lnformation or material designated as ''Confidential'' under this Order, or
! C ' I
I ï 1 l 5 copies or extracts thcrefrom and compilations thereof, may be disciosed, described,9
1 16 characterized, or otherwise communicated or made available in whole or in part only
l 7 to the following persons:
18 (a) Outside counsel of record in this litigation and staff and supporting
l 9 ptrsonnel of such attorneys, such as paralegals, secretaries, stenographic and clerical
20 employees and contractors, and outside copying, imaging and presentation services (if
2 l . used), who are working on this Iitigation under the direction of such attorneys and to
22 whom it is necessary that the materials be disclosed for purposes of this litigation;
23 (b) In-house counsel for the parties herein who are necessary for the
24 furtherancc of this Iitigation and in-house paralegal;
zj (c) 0ne officer of each of tlle parties;

(d) Subject to Paragraphs 6 affd 8 herein, persons who are expressly26
retained or sought to be retained by a party as consultants or testifying experts, such as27
accountants, statisticians, economists, industry or technical cxperts; provided that the28

3 57
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v

i- (, , , tl disclosure of ' Confidential material to any persons under this subparagraph shé
-!lig
t.:r<2 only be to the extent necessary to pcrform their work on this litigation. q.j(. %, 'v

3 (e) Subject to Paragraph 8 herein, any other pefsons who are
4 designated to receive material designated ''Contidential'' by order of this Court after
5 notice to the parties, or by written stipulation of the parties.
6 (9 Subject to Paragraph 7 and Paragraph 8 herein, any person who
7 gives testimony in deposition or trial in this action.
8 (g) The Court and Court pcrsonnel.

' 9 (h) Subject to Paragraph 8, court reporters, intemreters and
l 0 videographers employed in connection with this action.
l l (i) The parties retain the fight to apply to the Court for an ordcr

à 2 l 2 restricting certain individuals from access to certain information. To accomplish this,-1 j .j ïl = l 3 cotlnscl for a party wishing to restrict access to information shall produce the? '! t
(f
7 1 j 14 information (i.e. document) to all counscl for which there is no objection, with aj C ';
I ï I l 5 rcquest that the information not be disseminated to other individuals involved in thisk
1 l 6 litigation pending ftlrther otder of the Court. The moving party shall, thereafter,
17 within (7) seven days, file the information under seal with the Magistfate Judge and
18 identify the person (by name and title) who the moving party objects to seeing the
19 information and why the moving party believes the information should not be received

20 by this personts). If thc Cour is 'ncline to rant the der, it will notify the? <
2 1 aggrieved party and invite brle l tbtforc iss ing an der.
22 6. For the purposes of this Ordef, a consultant shall be restricted to a person
23 who is retained or employed as a bona fide consultant or expert f0r purposes of this
24 Iitigation, whether full or pa14 time, by or at the direction of counsel for a party, and
25 who is not fetained by, employed by, or otherwise affiliated with any party to this
26 action. The name, business address, curriculum vitae (''CV'') and affiliation of each
27 such consultant or testifying expert must be disclosed to the producing party at least
28 tive (5) court days prior to such person's review of material designated under this

4 .
58
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t'-(.'tOrder. The CV shall contain a list of aIl present employers/clients as well as allEpast:. û-:-
2 employers/clients for the 36 months pfeceding the date of employment in this ckte.

$

' 

.)' b t
During tllat five-day period, counsel for the designating party shall have the

4 opportunity to oppose the proposed disclosure. Any party opposing disclosure shall
within such five (5) day period provide the other party with a written objection, setting

6 forth in reasonable detail the specific grounds for such opposition. If no written
7 objection is reçeived by 5:00 p.n1., Pacific time, on the fifth day following the date of
8 disclosure of thc identity of the proposed consultant or testifying expert, then the party
9 seeking to disclose may do so and fàilurt to object shall constitute waiver of the
10 specitic objection. However, after thc five-day period has expired without objection,
1 l a pal'ty may still move the Magistrate Judge to allow it to object to an expert if it can

b ït t2 show: a) there is new
, material information relating to the expel't, which was not= ï&b1 

* ilable to thc moving party within the five-day objcction period', and b) had thel 3 ava! .1 (j
@' 17 - f 14 moving party been awarc of tht information at the time, the moving party would have
k! ' j!
j ; J l 5 objected to the expel-t. In the event that an objection is received, the objecting partyk
1 l 6 shall, within two (2) court days send to the other party by facsimile or next business
17 day delivery its portion of ajoint stipulation, modeled on the procedure used by this
l 8 District, to be furnished the court in conncction with any motion regarding the
19 objection. Within thl.ee (3) court days of receipt of such portion of thejoint
20 stipulation, the party seeking to disclose shall send its portion of ajoint stipulation to
2 l the objecting party by facsimile or next business day delivery. Within two (2) court
22 days of receipt of both portions of thejoint stipulation, the objecting party shall file
23 thejoint stipulation, with the Coul't and both parties shall seek a hearing at the Coud's
24 earliest convenience. ln the event such resoltltion by the Court is necessary, the
25 material at issue shall not be disclosed to the consultant or testifying expert pending
26 resolution of the issue by the Court.
27 7. Each person set forth in Paragraph 5 to be examined as a witness, may be
28 so examined at triai or during a deposition concerning any infbrmation or material

5 59
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v #

j'--' 7-lkl dtsignated tlnder this Order, which tkat person had lawfully received or authorl'/ prior--Q::
2 to and apart from this action. Dufing examination, any such witness nlay be shoiknk.3''t
3 information or material designated under this Order by a party which appcars on its
4 face or from other documents or testimony to have been received or authored by that
5 witness from, or communicated to that witness by, that same party provided that the
6 examining party makes a reasonable effort to obtain the compliance of the witness
7 with Paragraph 8.
8 8. Each person set forth in Paragraph 5 who is not (i) outside counsel to a
9 party to this litigation, or staff directly employed by such outside counsel', or (ii) the
10 Coul't or Court pcrsonnel to whom material designated under this Order is to be
l l disclosedj shall, prior to receiving such material, be fumished with a copy of thisI -

1 2 I 2 Order, a copy of the Court's Notification of Protective Order and Undertaking, wllich-ê !
)ïf 
= 13 the person shall read and sign (Attached as Exhibit A). Counsel for the party seeking! 1 ë

') ) -:4 ! 14 to disclose materialxdesignated under this Ordef to any such person pursuant to this! .
I ; z 15 paragraph shall be responsiblc for permanently retaining the executed originals of allk
1 16 such Notifications.
17 9. AIl Confidential or Highly Confidential Material shall be securely
18 maintained in a manner intended to presen'e confidentiality. Access to such material
19 shall be permitted only to those designated persons sct forth ill Paragraph 5 above as
20 ptrsons properly having acctss thereto. The reçipient of any material designated
2 l under this Order shall use its best efforts, but at no time less than reasonable efforts
22 under the circumstances, to maintain the confidentiality of such information,
23 l0. Nothing contained in this Order shall affect the right of any party to make
24 any objection, claim any privilege, or othenvise contest any request for production of
25 documents, inten-ogatory, request fof admission, subpoena, or question at a deposition
26 or to seek further relief or protective ordcr from the Court as pennitted by thc Federal
27 Rules of Civil Procedure. Nothing in this Order shall constitute an admission or
28 waiver of any claim or defense by any party.

6 60



Case 2:04-cv-09484- M-SH Document 94 Filed 12/ 7/2005 Page 9 of 18

ë:;!t ..t. krf 1 1 . In the event tllat counsel fbr any party detennincs to file or submit t: this,,,
. jj;t .2 C

ourt any information or material designated Confidential ptlrsuant to this Orderti1
3 ('dconfidential Infonnation''), or any papers containing or making reference to such
4 infolnuation (the ''Filing Party''), those materials shall be tiled under seal. in sealed

l5 envelopes on which shall be endorsed the caption of this action and a statement
6 substantially in the following form:
7 CONFIDENTIAL
8 This envelope contains documents that are subject to an
9 order goveming discovery and the use of conûdential
10 discovery material entered by the Court in this action.
l l The envelope shall not be opened or the contents thereof

l !! 12 displayed or revealed except by order of the court.= @' 
': =' l 3 violation kereof may be regarded as contempt of the! .! t@)
2 1 j 14 Court.
j C ' !
I ! ! l 5 Subject to the Court's convenience and needs, documents filed under seal shallk

rl 16 be kept under seal by the Clefk until further Order of the Court.
1-/ l2. Any documents and information produced by nonparties, pursuant to
l 8 subpoena or otherwise may be designated pursuant to the terms of this Order by any
19 party or nonparty.
20 l 3. A party shall not be obligated to challenge the propriety of material
21 designated under this Order at the time the designation is made and failure to do so
22 shall not preclude a subsequent challenge thereto. ln the event that any party to this
23 litigation disagrees at any state of these proceedings with such designation, such party
24 shall provide to the designating person or entity a letter detailing its objection to the
25 designation. The designating person or entity shall respond by letter within three (3)
26 court days to such letter. If not resolved, the objecting party may file a motion
27 objecting to the designation. ln any such motion, the burden of proving that
28' information has been properly designated under this Order is on the pefson or entity

1 16
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(;(r '1.!;
,)il making such designation. :.,:
> (, .H-iuhly Conndenti-al Desicnation of Materials '-.i2 . q.4 J'* (14. The parties may furthef designate certain material or testimony of a3

highly confidential and/or proprietary nature as ''Highly Confidential,'' in the manner4
for confidential designation sct forth in Paragraph 4 herein. The ''Highly5
Confidential'' designation may be çhallenged in thc manner set forth in Paragraph l 36
herein. Materials designated ''Highly Confidential'' (''l-lighly Confidential Material'')7
slaall be subject to the following protections, which are in addition to those pfotections8
applicable to documents designated ''Confidential'' under this Order. Highly9
Confidential Material may be accessed, copied, or held by only (i) counsel of recordl 0
and neccssary support staff working under thc Iawyers' supervision; (ii) outsidel 1

; bn jz cqnsultants and experts, not affiliated with or employed by any party, who have.j @ -ï
$ t o, jy signed the attachcd Notification of Protective Ordcr and Undertaking and who qualify
) 1 tj j4 for access to the materials in the manner set forth in Paragraph 6 herein; and (iii) oner4 
a j! ** 'i 1 i n the attached Notilication ofprotectiveofficer of each of the parties who shall a so s g

u! ë 1 l 57* Order and Undertaking, but slaall not be discloscd to any other officer, director orI 16
employee of a party, unless othenvise agreed or ôrdered. Designation ûf material agl 7
Highly Confidential shall by severely rcstricted only to those materials for which there1 8
is a legitimate feason to restrict access. The désignating party shall have the bnrden of1 9
establishing that there is a legitimate reason for dcsignating matcrials as Highly20
Confidential.2 l

15. The parties may also dcsignate certain electronic data as ''Highly22
Confidential Electronic Data'' in the manner for contidential designation set forth in23
Paragraph 4 herein, in which case the following protections shall apply, which are in24
addition to the protcctions set fol'th for Contidential and Highly Contidential Material25
above. Each of Winston & Strawn LLP; Berman, Mausner & Resser; Mitchell26
Silberberg and Knupp LLP; and Dan Cooper, Esq., shall designatc one of its attorneys27
to function as the Custodian of any Highly Confidential Electronic Data produced to28

8 62
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t:g:f1. .èl the tirm under this Order. Each Custodian shall execute a statement to be provYrd torjl .
2 o posing counsel upon execution, confirming that he or she will maintain any l'jl'ghlyP .p k

3 Confidential Electronic Data produced to his or her flrm in compliance with all the
4 terms.of this Order.
5 16. Except as hereinafter provided, the copies of Highly Confidential
6 Electronic Data will not be duplicated or furnished to others. The Custodians will
7 ensute that Highly Contidential Electrenic Data will be protected from dissemination,
8 including by the following means:
9 (a) At cach location, any Highly Confidential Electronic Data will be
10 kept in a sccurt location when not being actively accessed.
l l . (b) At each locatiop, counsel for the receiving parties and consultants

b 11 12 and experts who have signed the Notification of Protective Ordcr will maintain a log
= j' 
f = 13 of those counsel of record, support personnel working under their direct supervision,1 'ë t(f2 1 f 14 one officer of the party, and experts or consultants wllo have accessed Highly
j C ' j
I ë ; 15 Confidential Electronic Data. The 1og entries will include the date and time of anyk
1 16 such access. Before gaining access for the first time to Highly Confidential
l 7 Data, such person otherwise qualifying under Paragraph 14 will review this Order and
1 8 attcst to having read and understood it, wàich also will be recorded on the Iog. In the
19 event of a dispute involving any alleged violation of this Order, counsel may obtain
20 immediate copies of the logs from each location by written notice to the opposing
2 I Custodian.
22 (c) Except as needed for use in depositions, court filings undcr seal,
23 trial, no copies of Highly Contidential Electronic Data, or work product containing
24 portions of such data, shall be taken from the oftices of counsel of record Or
25 consultants and experts who havc signtd tlle Notification of Protective Order and
26 Undertaking, and I1o computer that contains any of the Highly Confidential Electronic
27 Data or portions of the data shall be connected to a computer'network of any sort
28 while it contains the Highly Confidential Electronic Data or portions of such data.

9 z6
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1 .L.*'k! ï.t1 (d) In the event that a Custodian becomes aware of any breachklf the
:.Q.

2 rovisions of this Order, he or she shall promptly alert opposing counsel of any-/juchP g
3 breach.

4 l7. Other than for purposes of this Action, subject to the restrictions of this
5 Order, those permitted access to Higbly Confidential Material or Higbly Confidential
6 Electronic Data under this Order shall not disclose contents of such material to any
7 other persons at any time and shall never use any information gained from access to
8 review of such materials for any purpose or reasons other than for the purposes ot- this
9 action.
10 18. Upon the conclusion of the Action, the Highly Conûdential Material or
l l Highly Confidential Electronic Data shall bc either returned or disposed of as set fol'th

1 12 in Paragraph 27 herein and counsel of record shall gather all such material and
.!r'% = l 3 and certify as destroyed such materials, except that one archival copy of each party's'@ 1
1 f 14 Highly Confidential Material or Highly Confidential Eleçtronic Data may be securely
T ' j
ï I l 5 retained by counsel maintaining such material.
1 l 6 -O--t-l1-er Provisiqn-s-

l9. Nothing in this Order shall llrecltlde any party to thu lawsuit or itsl 7
counsel: (a) from showing a document designated under this Order to an individuall 8
who eithtr preparcd or reviewed the document prior to tllc filing of this action; or (b)l 9
from disclosing or using, in any manner or for any purpose, any information or20
documents from thc party's own filcs which the party itself has designated undtr this2 l
Order,22

20. Nothing in this Order shall prevent disclosure beyond tlle terms of this23
Order if tht party designating material consents in writing to such disclosure, or if a24
court orders such disclosure. A party rcquested to disclose material designattd under25
this Order to a nonparty pursuant to a validly served subpoena civil investigative26
demand, discovery procedure penuitted under the Federal Rules of Civil Procedure or27
other formal discovery requtst shall object to its production to the extent permitted by28

1 0 64
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tztt j . 
tj1 applicable law and notify the requesting nonparty of the existence of this Ordi anu:q-

2 that the material fequesttd by the nonparty has been designated under this Ordç'j, and(.f
3 shall further give notice of such reqnest, by facsimile and next business day delivery,
4 upon the pafty which designated the material as soon as is reasonably possible, but in
5 all instances stlfficiently prior to the datc on wllich such confidcntial material is to be
6 produced to the nonparty. Onct such notice is given, the designating party shall take
7 all steps it believes are neccssary to protect the Confidential materials and the non-
8 designating party is not required to take any further action.
9 2 1 . lf a party inadvertently fails to designate material and/or information,
10 when producing or othenvise disclosing sucil material and/or information, it shall not
l 1 be deemed a waiver in whole or in part of a party's claim of contidentiality, either as
l 2 to the specific information disclosed o? as to any other information relating thereto or
13 on the same or related subject matter. As soon as the receiving party has knowledge
14 of the inadvertent production, the information must be treated as if it had been
l 5 designated under this Protective Order, and the receiving party must endeavor in good
16 faith to obtain aI1 copies of the document which it distributed or disclosed to persons
l 7 not authorized to access such information by Paragraphs 5 or 14 above, as well as any
l 8 copies made by such persons. The costs of doing so shall be paid by the designating
19 party.
20 22. A1l counsel for the parties who have access to information or material
2 l designated under this Order acknowledge they are bound by this Order and submit to
22 thejurisdiction of this Court for purposcs of enforcing tlnis Order.
23 23. Entering into, agreeing to, and/or producing or receiving information or
24 material designated under this Order, or otherwise complying with thc terms of this
25 Order shall not;
26 (a) operate as an admission by any party that any particular
27 information or material designated under this Order contains or reflects trkde secrets,
28 proprietary or cömmercially scnsitive infonnation or any other type of confidential
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1 a

Ljt l
,; t.I infolnuation) tè..--yt

2 (b) operate as an admission by any party that the restrictions ai'z(e +4 k
3 procedures set forth herein constitute or do not constitute adequate protection for any
4 particular information designated under this Order;
5 (c) prejudice in any way the rights of any party to object to the
6 production of documents they consider not subject to discovel-y;
7 (d) prejudice in any way the rights of any party to object to the
8 authenticity or admissibility into evidcnce of any document, testimony or otller
9 evidence subject to this Order;
10 (e) prejudicc in any way the rights of any party to seek a determination
l l by the Court whether any information Or material should be subject to the terms of this
12 12 Order;!;

-
.1 * l 3 (9 prejudice in any way the rights of any party to petition the Court'ë 1
f f 14 for a further protective order relating to any ptlrportedly conGdcntial information;
kl ' j
ï ; l 5 (g) prevent the parties to this Order from agreeing in writing or on the
1 16 record during a deposition or hearing in this action to alter or waive the provisions or
t7 protections provided fcr herein with respect to any particular informatiöh or material
1 8 with written or on the record consent of the party disclosing such information.
19 24. This Order shall not be construed to apply to any infonnation that: (a) is
20 available to the public othef than through a breach of this Ordcf or other duty of

1
2 l confidentiality; (b) a receiving party can demonstrate was already known to the party
22 at the time of disclosure and was not subject to conditions of confidentiality; or (c) a
23 receiving party can demonstrate was developed by that party independently of any
24 disclosure by a designating party or nonpady.
25 25. In the event that information in the possession or control of a person or
26 entity involves the confidentiality rights of a non-pafty or its disclosure would violate
27 a protective order issued in another action, the party with possession or control of the
28 (nfonuation will promptly attempt to obtain the consent of the qon-party to disclose
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#

4 '.èr:-l!
:1:.7l the information under tbis Order. If the conscnt ot- the non-party is refused o('k''
.

2 othenvise cannot be obtained, the party will promptly thereafter notify the pa'rty
3 seeking discovery by the written tesponse due date for such discovery of: (a) thc
4 existence and description (t0 the extent disclosable) of the information without
5 prodtlcing such infornlation and; (b) the identity of the nonparty (provided, however,
6 that such disclosure of the identity of the non-party does not violate any
7 confidentiality obligations). The party seeking discovery may then make furthcr
8 application to the non-party or seek an order to compel discovery,
9 26. Within sixty (60) days after the final tennination of litigation between the
10 parties (including appeals), all material designated under this Order and all copies
l 1 thercof (including summaries and exccrpts) shall be eithef returned to the party that

b 11 12 produced it or destroyed and a certitication of destrttction supplied to the producing..4 !)ïf 
* 13 arty; provided, however, that for each party, counsel who is entitled access to such? .1 t P

''' )2 j 14 designated material pursuant to this Order may retain one complete and unredacted set
1 .C!
I ï 1 l 5 of its work product that contains designated material as well as pleadings and papersk
1 l 6 filed with the Court or served on the other party solely for referencc in the event of,
17 and only in the event of, further proceedings or litigation between thc parties, a
13 dispute over such counsel's performance, or a dispute over the use or dissemination of
19 material designated under this Order. Such retained copy of pleadings and papers
20 shall be maintained in a file accessible only by properly authorized counsel under the
21 provisions of, and bound by, this Ordcr. This Order shall survivc the final termination
22 of this litigation with respect to any such retained contidential material and the Cou:t
23
24
25
26
27.
28
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t' '' Nj-t- t ;.
l shall retain jurisdiction to resolve any dispute concerning the use of informatiùn
2 disclosed hereunder. t/f- (
3 oated: March 

, 2005 Respectfully sub itted,
4 wINSTON & S RAWN LLP
5

By:6 
n re . rt uesAtto eys for D-efendant and7 
Co te-rclaimant Googlc Inc.

8
Dated: March , 2005 IT ELL SILBERBERG & KNUPP LLP9 -

10 :
, USSC . raC nlan1 l Attomeys for plalntif-f and counter-i fendant Perfect 10, Inc,à 1: 1 2 t'a 5

,, ï .j 
.13 BElt N MAUSNER & RESSER1 ,! ë Dated: March , 2005 ,Xj -

'v j l 4@ .; By:!
! ë ! 15 u y . ausnrrk 

Atto leys for Plalntiff and Counter-1 16 defen ant Perfect l0, Inc.
l 7

Dated: March -- , 20 PERFECT 1 , INC.l 8

19 By: .

anlc . 00 C(20 Attomey or Jlalntiff and Counter-
defendan Perfect 10, Inc.21

22
ORD23

IT IS SO O DERED, this day of , 2005.24

25
26

Hon. .
27 United States Magistrate Judge
28
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3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 CENTRAL DISTIUCT OF CALIFORNIA
to
l l I-j' /z3 J f JJ, v; 

case No. cv04-9484 )t yt .l2 PERFECT l0, Ixc., a california-' 1 ï tion, NOTIFICATION oF PROTECTIVE: corporat = 13 oRoslt covEltxlxc
! 1 ë plaintiff

, INFORMATION IN Tllls cAsE*l j 14 AND UNDERTAKING1 
(: .! i VS.ë 
ut l 5

-1 g GOOGLE INC ,. a corporation; and
# l 6 DOES l through looy-inclusive,
17 Defendant.
l 8 ,, a corporatlon,
19 Counterclaimant,
20 vs.
2 l PERFECT l0, INC., a California

corporation,
22

Counter-defendant.
23
24
25
26
27
28

NOT. OF PROT. 00  GOVERNING INFO IN CASEEXHIBIT A 69
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?â:'(
1:!:2.1 The United States District Court irt Los Angeles has issued a protectiy,t order int:jL-

l tbis case, which limits the dissemination of Confidential and Highly Confidrf/stial
information produced in discovery. You are now subject to this order and are

4 prohibited by court order from communicating any Confidential or Highly
Confidential information you obtained throtlgh discovery in this case to any persons

6 other than those specified in the protective order. If you intentionally disseminatt
7 information in violation ot-this Court's order, you could be subject to sanctions, which
8 could include fines and, in an extreme case, incarcetation tbr contempt of court.
9 ff for any reason you bçlieve you should not be subject to this order or would
10 like to request an order from tlxc Court txempting you from this order, you should
request a hearing before this Cot!ct and obtain a ruling before you disseminate any ofI

2 :î l 2 the information. You can reqtlest a hearing by telling any of the attorneys in this caseo j
' f *' I 3 that you want to be heard. The attorney will thcn arrange for the Court to hold a! '! J
t4 tl j 14 hearing. If you prefer, you can instead call the Court's clerk and request a hearingj C .;
.1 b I 15 date.
1 16 Bv OROER oy THE couR'r.

#
18
19 0q.Unlted States Magistrate Judge
20
2 l

l declare under penalty of perjury that I have fead the Protective Order issued22
this case and that l agree to abide by and be bound by its terms.23

Executed this day of , 2005 in24

25 k '
26

rlnt ame lgnature27

28
2

NOTIF. OF PROT. O .10 GOVERNING INFO IN CASE 7c
EXHIBIT A



PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

l am employed in the county of Los Angeles, State of California.

1 am over the age of 18 and am not a party to the within action; my business
address is: 2 1800 Oxnard Street, Suite 910, Woodland Hills, California 91367

On January 19, 201 1, l served the foregoing documentts) described as follows:
NOTIFICATION OF FILING UNDER SEAL OF PLAINTIFF-APPELLANT
PERFECT 10, INC.'S OPENING BRIEF AND EXERPTS OF RECORD

on the interested parties in this action by sending a copy by Federal Express to:

Michael Zeller
Quinn Emanuel
865 S. Figueroa St. 10th Floor
Los Angeles, California 90017

Charles Verhoeven
Margret Caruso
Quinn Emanuel
555 Twin Dolphin Drive, Suite 560
Redwood Shores, California 94065

FEDERAL EXPRESS: 1 transmitted by Federal Express such documents to the
offices of the addressees for overnight delivery, with fees billable to sender.

FEDERAL: l declare that l am employed in the office of a member of the bar of
this court at whose direction the service was made. 1 declare, under penalty of
perjury, that the foregoing is true and correct.
Executed on January l9, 201 1 at Los Angeles, California.

... . I ' . Iu pp> j è :, . . . ( , . . .. .j , .BY: ',. . ''. .. ,..: .f... :.. uuu' .-..v. . ,:.'.'.'' . . wpi... .

ç.. B ' t4 j,'. ja R o s e nrl )J.p



Court of Appeals Docltet No. 10-563 16

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

R E c E l v E DMOIA.Y .c DwyE .In CLERKt/.s. COURTOFA/PEALS
JAN l tl 2211

FILED- ......xDocxcy:o ------ -----
PERFECT 10, INC., DATE '7x'i?r

Plaintiff-Appellant

VS.

GOOGLE INC.,

Defendant-Appellee.

On Appeal From The United States District Court, Central District Of
California, Hon. A. Howard Matz, USDC No. CV 04-9484 AI-IM (SHx)

NOTIFICATION OF FILING UNDER SEAL
OF PLAINTIFF-APPELLANT PERFECT 10, INC.'S

REPLY BRIEF AND FURTHER EXERPTS OF RECORD

Jeffrey N. Mausner (California Bar No. 122385)
David N. Schultz (California Bar No. 123094)
Law Oftsces of Jeffrey N. Mausner
21800 Oxnard Stree ,t Suite 910
Woodland Hills, California 91367
Teleghone: (818) 992-7500; (310) 617-8100
Facslmile: (818) 716-2773
Attorneysfor Plaintff-Appellant Perfect 10, Inc.



Plaintiff-Appellant Perfect 10, Inc. hereby notifies the Court, pursuant to

Circuit Rule 27-13, that it is necessary to seal Perfect 10's Reply Brief and Further

Excerpts of Record pursuant to a Protective Order entered by the District Court

below. A copy of the Protective Order entered by the District Court is attached

hereto as Exhibit 1.

Dated: January 19, 201 1 Respectfully submitted,

LAW OFFICES OF JEFFREY N. MAUSNER
. , . ' . . '. . . , ':

' 

' . . 
' ' . . .By: l . W e4.'//t?,'?l

gje y k. atlsner
David N. Schultz
Attorneys for Plaintiff-Appellant
Perfect 10, lnc.
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cucn., ,., s ''rôîj.)),cr. cotiy--j.;t WINSTON & STRAWN LLP j n r

Apdrew P. Brid es (SBN: 12276 1 ) . iJ:;,$y sBN: l 97940 1 ,2.,7 )y,r' 7).:t2 Mlchael S. Brolnveaux (sBN: 20 056) .' . ,.Jennifer A. Go
3 10 l Califqrnia Street, Suite 3900 xynAu oj zajc ojr cAtjrojq

yryy ',San Franclsco CA 94 l l 1-5894 orp4 Teleplpne: (ï1 5) 59 1- l 000 1
Facslmlle: (4 l 5) 59 1 - 14005 E
-mall: jtbrldges@winston-com, mbrophy@winston.com,

olinveaux@winston.comJB6 
Attorne s For Defendant and CounterclaimantèE txc.GooG7
MITCHELL VILBERBERG & KNUPP LLP priorlty8 
Russell J, Frackman (state Bar No. 49087) send .Jeffre D. Goldman (State Bar No. 15558 ) snter9 1 1 3 7 Iwzs t oyl myj colt

-
u
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Attorne s for Plaintiff -.,œ . .12 PERFEè'I- l ,0 lxc '(Additional counsef on second page)l 3
UNITED STATES DISTRICT COURTl 4
CENTRAL DISTRICT OF CALIFORNIA15 s/j,j (c,.

16 PERFECT l0, INC,, a Califbrnia Case No. CV04-9484.NM.-(fcorporation,
l 7 S

Plaintiftl PROTECTIVE
l 8 g & g y 4VS.
1 9

GOOGLE INC., a corporativn; and
20 DOES 1 through i00, lnclustve,
21 Defendant.
22 ., a corporatlon,
23 Countcrclaimant,
24 vs. glgtijjg-jgg gj g)j
25 PERFECT l0, lNC., a Callfolmia
corjoratloa, gFg 2 9 2f>'26

Counter-defendant.
27 84 ' g2g
28
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1 BERMAN, MAUSNER & RESSER
Jeffrey N. klausner (State Bar No. 122385)2 l l60f Wilshire Boulevar sd Suite 600
Los Angeles, Califolmia 90025-1 742

3 Telephone: (3 l0) 473-3333
Facs-lmile: (3 l0j 473-83034
PERFECT l0, INC.

5 Daniel J. Cooper (State Bar No. 198460)7 2 B e v e yr 1 P a r k D .r
Hills California 902 106 BeverlyTelephone: (j1 0) 205-981 7

7 Facsimile: (310) 205-9638
8 Attorneys for Plaintiff

UT l0, INC.PERFE
9
1 0

l 2
l 3
1 4
l 5
1 6
l 7
l 8
1 9
20
2 I
22
23
24
25
26
27
28
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e1 A ,
;:j:;:1! tr - . t-- k( ,:,

3 Good cause appearing:
4 IT IS HEREBY ORDERED tllat this Protective Order pursuant to Rule 26(c) of
5 the Federal Rules of Civil Procedure be, and is hcreby, cntered.
6 l . This Protective Order (''Ordcr'') shall be applicable to and govern a1l
7 depositions, documents produced in response to requests for production of documents,
8 answers to interrogatories, responses to requests for admission, and al1 other discovery
9 taken pursuant to the Federal Rules of Civil Procedure, or fumished informally by
10 agreement between the pal-ties, as well as testimony adduccd at trial and other
l l information hereafter furnished, directly or indirectly, by or on behalf of any party or

5 11 12 nonparty in connection with this action which that party or nonparty in good faith
l & .y .! l 3 believes comprise or reiect proprietary information used by it in, or pertaining to, its
Q )! -. f 14 business, which is not generally known and which the party would normally not
t7 ' j
1 ; 1 15 rcveal to third parties or would cause third parties to maintain in confidence,
1 l 6 including, without limitation, trade secrets, snancial data, contracts and agreements,

' business plans, and marketing documents.l The tenn ''document''I 7 current and ftltule
l 8 as used in this Order, shall have the broadest meaning permissible under the Federal
19 Rules of Civil Procedure and shall include, without limitation, aI1 ''writings,''
20 ''rccordings'' and photographs'' as defined in Rule 1001 of the Federal Rules of
2 l Evidence, and any information stored in or through any computer system or other
22 electronic or optical data storage device.
23 2. Material designated as ''Confidential'' or ''Highly Confidential'' pursuant
24 to this Order ('fconfidential or Highly Confidential Materiall') shall be used by any
25 recipients solely for the purpose of conducting this litigation, and not for any other
26 purpose whatsoever, and such information shall not be disclosed to anyone except as

i Yhis Plptective Order (loej not apply to hearings before thq Magistrate Judge or
28 hratings or trlal before the Dlstrlct Court, The partie ,s any party ln lnterest, pnd/or the

wttnesses, qan move the Court to seal any c0ul4 proceeding for feasons conslstent withthls Protectlve Order.
55
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(:--f
t.t 1-l provided herein. No expert or consultant shall review or gain access to Contidçlitial
712 o1. Highly Contsdential Material unless he or she has executed the Notification (J.fi( y , (

3 Protective Order and Undedaking (attached as Exhibit A).
4 Conndential Desienation of M aterial
5 3. Any information or materials produced by any party or nonparty as pal4
6 of discovery in this action may bt designated ''Contsdential'' by such party or nonpal'ty
7 pursuant to Paragraph 4 of this Order.
8 4. The designation of information or material as ''Confidential'' for purposes
9 of this Order shall be made in the following manner by the party or nonparty seeking
10 protection:

I 1 (a) In the casc of documents, exhibits, briefs, memoranda,
12 interrogatory responses, responses to requests for admission, or other materials (apart
t3 from depositions or other pretrial or trial testimony): by affixing a plainly visiblt
14 confidentiality designation legelld to: (i) the cover page of such document stating
lj either ttconfidential'' or ''This Document Contains Material Designated as
l 6 Confidential Pursuant to the Protective Order Entered in this Case''; and (ii) cach page
17 containing any consdential information or material; or (iii) physically on the outside
l 8 of any media for storing electronic documents, at the time such documents are
19 pfoduced or sucll information is disclosed, orb as soon thereafter as the party or
20 nonparty seeking protection becomes aware of the contidential nature of the
2 l information or material disclosed and sought to be protected hereunder.
22 (b) ln the case of depositions or other pretrial or trial testimony: (i) Ly
23 a statemcnt on the record, by counsel, during such deposition or other pretrial or trial
24 proceeding that the entire transcript or a portion thereof shall be designated heteunder;
25 or (ii) by written notice of such dGsignation sent by counscl to aI1 parties within ten
26 (10) days after the delivery to counsel of the transcript of the deposition. At or before
27 a deposition, the deponent or his counsel, or any other counsel of record, acting in
28 good faith, may invoke tàe provisions of this Order in a timely manner, giving

2 56
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4--- : r
trtrt.l adequate warning to counsel for the party or nonparty that testimony about to beygiven
'<-':.

2 is deetned psotected under this Order. The parties may modify this procedure fJ? any
(.#'t

3 particular deposition or procceding through agrecment on the record at such
4 deposition or proceeding or otllerwise by written stipulation, without approval of the
5 Court. If any document or information designated under this Order is used during the
6 course of a deposition, that portion of the deposition record reflecting such
7 confidential infonnation shall be sealed and stampcd accordingly, and access thereto
8 shall be limited pursuant to the other terms of this Order.
9 (c) A party or nonparty furnishing documents and things to another
I û party shall have the option to require that al1 or batches of documents and things be
l l treated as confidential during inspection and to make its designations of particular

b r I 2 documents and things at the time copies of documents and things are produçed or
-1 jf 
t - 13 furnished.? .ë tA% $ f l 4 5. lnformation or material designated as ''Confidential'' under this Order, or
! C ' I
I ï 1 l 5 copies or extracts thcrefrom and compilations thereof, may be disciosed, described,9
1 16 characterized, or otherwise communicated or made available in whole or in part only
l 7 to the following persons:
18 (a) Outside counsel of record in this litigation and staff and supporting
l 9 ptrsonnel of such attorneys, such as paralegals, secretaries, stenographic and clerical
20 employees and contractors, and outside copying, imaging and presentation services (if
2 l . used), who are working on this Iitigation under the direction of such attorneys and to
22 whom it is necessary that the materials be disclosed for purposes of this litigation;
23 (b) In-house counsel for the parties herein who are necessary for the
24 furtherancc of this Iitigation and in-house paralegal;
zj (c) 0ne officer of each of tlle parties;

(d) Subject to Paragraphs 6 affd 8 herein, persons who are expressly26
retained or sought to be retained by a party as consultants or testifying experts, such as27
accountants, statisticians, economists, industry or technical cxperts; provided that the28

3 57
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* #

' 

v

i- (, , , tl disclosure of ' Confidential material to any persons under this subparagraph shé
-!lig
t.:r<2 only be to the extent necessary to pcrform their work on this litigation. q.j(. %, 'v

3 (e) Subject to Paragraph 8 herein, any other pefsons who are
4 designated to receive material designated ''Contidential'' by order of this Court after
5 notice to the parties, or by written stipulation of the parties.
6 (9 Subject to Paragraph 7 and Paragraph 8 herein, any person who
7 gives testimony in deposition or trial in this action.
8 (g) The Court and Court pcrsonnel.

' 9 (h) Subject to Paragraph 8, court reporters, intemreters and
l 0 videographers employed in connection with this action.
l l (i) The parties retain the fight to apply to the Court for an ordcr

à 2 l 2 restricting certain individuals from access to certain information. To accomplish this,-1 j .j ïl = l 3 cotlnscl for a party wishing to restrict access to information shall produce the? '! t
(f
7 1 j 14 information (i.e. document) to all counscl for which there is no objection, with aj C ';
I ï I l 5 rcquest that the information not be disseminated to other individuals involved in thisk
1 l 6 litigation pending ftlrther otder of the Court. The moving party shall, thereafter,
17 within (7) seven days, file the information under seal with the Magistfate Judge and
18 identify the person (by name and title) who the moving party objects to seeing the
19 information and why the moving party believes the information should not be received

20 by this personts). If thc Cour is 'ncline to rant the der, it will notify the? <
2 1 aggrieved party and invite brle l tbtforc iss ing an der.
22 6. For the purposes of this Ordef, a consultant shall be restricted to a person
23 who is retained or employed as a bona fide consultant or expert f0r purposes of this
24 Iitigation, whether full or pa14 time, by or at the direction of counsel for a party, and
25 who is not fetained by, employed by, or otherwise affiliated with any party to this
26 action. The name, business address, curriculum vitae (''CV'') and affiliation of each
27 such consultant or testifying expert must be disclosed to the producing party at least
28 tive (5) court days prior to such person's review of material designated under this

4 .
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t'-(.'tOrder. The CV shall contain a list of aIl present employers/clients as well as allEpast:. û-:-
2 employers/clients for the 36 months pfeceding the date of employment in this ckte.

$

' 

.)' b t
During tllat five-day period, counsel for the designating party shall have the

4 opportunity to oppose the proposed disclosure. Any party opposing disclosure shall
within such five (5) day period provide the other party with a written objection, setting

6 forth in reasonable detail the specific grounds for such opposition. If no written
7 objection is reçeived by 5:00 p.n1., Pacific time, on the fifth day following the date of
8 disclosure of thc identity of the proposed consultant or testifying expert, then the party
9 seeking to disclose may do so and fàilurt to object shall constitute waiver of the
10 specitic objection. However, after thc five-day period has expired without objection,
1 l a pal'ty may still move the Magistrate Judge to allow it to object to an expert if it can

b ït t2 show: a) there is new
, material information relating to the expel't, which was not= ï&b1 

* ilable to thc moving party within the five-day objcction period', and b) had thel 3 ava! .1 (j
@' 17 - f 14 moving party been awarc of tht information at the time, the moving party would have
k! ' j!
j ; J l 5 objected to the expel-t. In the event that an objection is received, the objecting partyk
1 l 6 shall, within two (2) court days send to the other party by facsimile or next business
17 day delivery its portion of ajoint stipulation, modeled on the procedure used by this
l 8 District, to be furnished the court in conncction with any motion regarding the
19 objection. Within thl.ee (3) court days of receipt of such portion of thejoint
20 stipulation, the party seeking to disclose shall send its portion of ajoint stipulation to
2 l the objecting party by facsimile or next business day delivery. Within two (2) court
22 days of receipt of both portions of thejoint stipulation, the objecting party shall file
23 thejoint stipulation, with the Coul't and both parties shall seek a hearing at the Coud's
24 earliest convenience. ln the event such resoltltion by the Court is necessary, the
25 material at issue shall not be disclosed to the consultant or testifying expert pending
26 resolution of the issue by the Court.
27 7. Each person set forth in Paragraph 5 to be examined as a witness, may be
28 so examined at triai or during a deposition concerning any infbrmation or material

5 59



Case 2:04-cv-0948 HM-SH Document 94 Filed 1 7/2005 Page 8 of 18

v #

j'--' 7-lkl dtsignated tlnder this Order, which tkat person had lawfully received or authorl'/ prior--Q::
2 to and apart from this action. Dufing examination, any such witness nlay be shoiknk.3''t
3 information or material designated under this Order by a party which appcars on its
4 face or from other documents or testimony to have been received or authored by that
5 witness from, or communicated to that witness by, that same party provided that the
6 examining party makes a reasonable effort to obtain the compliance of the witness
7 with Paragraph 8.
8 8. Each person set forth in Paragraph 5 who is not (i) outside counsel to a
9 party to this litigation, or staff directly employed by such outside counsel', or (ii) the
10 Coul't or Court pcrsonnel to whom material designated under this Order is to be
l l disclosedj shall, prior to receiving such material, be fumished with a copy of thisI -

1 2 I 2 Order, a copy of the Court's Notification of Protective Order and Undertaking, wllich-ê !
)ïf 
= 13 the person shall read and sign (Attached as Exhibit A). Counsel for the party seeking! 1 ë

') ) -:4 ! 14 to disclose materialxdesignated under this Ordef to any such person pursuant to this! .
I ; z 15 paragraph shall be responsiblc for permanently retaining the executed originals of allk
1 16 such Notifications.
17 9. AIl Confidential or Highly Confidential Material shall be securely
18 maintained in a manner intended to presen'e confidentiality. Access to such material
19 shall be permitted only to those designated persons sct forth ill Paragraph 5 above as
20 ptrsons properly having acctss thereto. The reçipient of any material designated
2 l under this Order shall use its best efforts, but at no time less than reasonable efforts
22 under the circumstances, to maintain the confidentiality of such information,
23 l0. Nothing contained in this Order shall affect the right of any party to make
24 any objection, claim any privilege, or othenvise contest any request for production of
25 documents, inten-ogatory, request fof admission, subpoena, or question at a deposition
26 or to seek further relief or protective ordcr from the Court as pennitted by thc Federal
27 Rules of Civil Procedure. Nothing in this Order shall constitute an admission or
28 waiver of any claim or defense by any party.
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ë:;!t ..t. krf 1 1 . In the event tllat counsel fbr any party detennincs to file or submit t: this,,,
. jj;t .2 C

ourt any information or material designated Confidential ptlrsuant to this Orderti1
3 ('dconfidential Infonnation''), or any papers containing or making reference to such
4 infolnuation (the ''Filing Party''), those materials shall be tiled under seal. in sealed

l5 envelopes on which shall be endorsed the caption of this action and a statement
6 substantially in the following form:
7 CONFIDENTIAL
8 This envelope contains documents that are subject to an
9 order goveming discovery and the use of conûdential
10 discovery material entered by the Court in this action.
l l The envelope shall not be opened or the contents thereof

l !! 12 displayed or revealed except by order of the court.= @' 
': =' l 3 violation kereof may be regarded as contempt of the! .! t@)
2 1 j 14 Court.
j C ' !
I ! ! l 5 Subject to the Court's convenience and needs, documents filed under seal shallk

rl 16 be kept under seal by the Clefk until further Order of the Court.
1-/ l2. Any documents and information produced by nonparties, pursuant to
l 8 subpoena or otherwise may be designated pursuant to the terms of this Order by any
19 party or nonparty.
20 l 3. A party shall not be obligated to challenge the propriety of material
21 designated under this Order at the time the designation is made and failure to do so
22 shall not preclude a subsequent challenge thereto. ln the event that any party to this
23 litigation disagrees at any state of these proceedings with such designation, such party
24 shall provide to the designating person or entity a letter detailing its objection to the
25 designation. The designating person or entity shall respond by letter within three (3)
26 court days to such letter. If not resolved, the objecting party may file a motion
27 objecting to the designation. ln any such motion, the burden of proving that
28' information has been properly designated under this Order is on the pefson or entity

1 16
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(;(r '1.!;
,)il making such designation. :.,:
> (, .H-iuhly Conndenti-al Desicnation of Materials '-.i2 . q.4 J'* (14. The parties may furthef designate certain material or testimony of a3

highly confidential and/or proprietary nature as ''Highly Confidential,'' in the manner4
for confidential designation sct forth in Paragraph 4 herein. The ''Highly5
Confidential'' designation may be çhallenged in thc manner set forth in Paragraph l 36
herein. Materials designated ''Highly Confidential'' (''l-lighly Confidential Material'')7
slaall be subject to the following protections, which are in addition to those pfotections8
applicable to documents designated ''Confidential'' under this Order. Highly9
Confidential Material may be accessed, copied, or held by only (i) counsel of recordl 0
and neccssary support staff working under thc Iawyers' supervision; (ii) outsidel 1

; bn jz cqnsultants and experts, not affiliated with or employed by any party, who have.j @ -ï
$ t o, jy signed the attachcd Notification of Protective Ordcr and Undertaking and who qualify
) 1 tj j4 for access to the materials in the manner set forth in Paragraph 6 herein; and (iii) oner4 
a j! ** 'i 1 i n the attached Notilication ofprotectiveofficer of each of the parties who shall a so s g

u! ë 1 l 57* Order and Undertaking, but slaall not be discloscd to any other officer, director orI 16
employee of a party, unless othenvise agreed or ôrdered. Designation ûf material agl 7
Highly Confidential shall by severely rcstricted only to those materials for which there1 8
is a legitimate feason to restrict access. The désignating party shall have the bnrden of1 9
establishing that there is a legitimate reason for dcsignating matcrials as Highly20
Confidential.2 l

15. The parties may also dcsignate certain electronic data as ''Highly22
Confidential Electronic Data'' in the manner for contidential designation set forth in23
Paragraph 4 herein, in which case the following protections shall apply, which are in24
addition to the protcctions set fol'th for Contidential and Highly Contidential Material25
above. Each of Winston & Strawn LLP; Berman, Mausner & Resser; Mitchell26
Silberberg and Knupp LLP; and Dan Cooper, Esq., shall designatc one of its attorneys27
to function as the Custodian of any Highly Confidential Electronic Data produced to28

8 62
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t:g:f1. .èl the tirm under this Order. Each Custodian shall execute a statement to be provYrd torjl .
2 o posing counsel upon execution, confirming that he or she will maintain any l'jl'ghlyP .p k

3 Confidential Electronic Data produced to his or her flrm in compliance with all the
4 terms.of this Order.
5 16. Except as hereinafter provided, the copies of Highly Confidential
6 Electronic Data will not be duplicated or furnished to others. The Custodians will
7 ensute that Highly Contidential Electrenic Data will be protected from dissemination,
8 including by the following means:
9 (a) At cach location, any Highly Confidential Electronic Data will be
10 kept in a sccurt location when not being actively accessed.
l l . (b) At each locatiop, counsel for the receiving parties and consultants

b 11 12 and experts who have signed the Notification of Protective Ordcr will maintain a log
= j' 
f = 13 of those counsel of record, support personnel working under their direct supervision,1 'ë t(f2 1 f 14 one officer of the party, and experts or consultants wllo have accessed Highly
j C ' j
I ë ; 15 Confidential Electronic Data. The 1og entries will include the date and time of anyk
1 16 such access. Before gaining access for the first time to Highly Confidential
l 7 Data, such person otherwise qualifying under Paragraph 14 will review this Order and
1 8 attcst to having read and understood it, wàich also will be recorded on the Iog. In the
19 event of a dispute involving any alleged violation of this Order, counsel may obtain
20 immediate copies of the logs from each location by written notice to the opposing
2 I Custodian.
22 (c) Except as needed for use in depositions, court filings undcr seal,
23 trial, no copies of Highly Contidential Electronic Data, or work product containing
24 portions of such data, shall be taken from the oftices of counsel of record Or
25 consultants and experts who havc signtd tlle Notification of Protective Order and
26 Undertaking, and I1o computer that contains any of the Highly Confidential Electronic
27 Data or portions of the data shall be connected to a computer'network of any sort
28 while it contains the Highly Confidential Electronic Data or portions of such data.

9 z6
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1 .L.*'k! ï.t1 (d) In the event that a Custodian becomes aware of any breachklf the
:.Q.

2 rovisions of this Order, he or she shall promptly alert opposing counsel of any-/juchP g
3 breach.

4 l7. Other than for purposes of this Action, subject to the restrictions of this
5 Order, those permitted access to Higbly Confidential Material or Higbly Confidential
6 Electronic Data under this Order shall not disclose contents of such material to any
7 other persons at any time and shall never use any information gained from access to
8 review of such materials for any purpose or reasons other than for the purposes ot- this
9 action.
10 18. Upon the conclusion of the Action, the Highly Conûdential Material or
l l Highly Confidential Electronic Data shall bc either returned or disposed of as set fol'th

1 12 in Paragraph 27 herein and counsel of record shall gather all such material and
.!r'% = l 3 and certify as destroyed such materials, except that one archival copy of each party's'@ 1
1 f 14 Highly Confidential Material or Highly Confidential Eleçtronic Data may be securely
T ' j
ï I l 5 retained by counsel maintaining such material.
1 l 6 -O--t-l1-er Provisiqn-s-

l9. Nothing in this Order shall llrecltlde any party to thu lawsuit or itsl 7
counsel: (a) from showing a document designated under this Order to an individuall 8
who eithtr preparcd or reviewed the document prior to tllc filing of this action; or (b)l 9
from disclosing or using, in any manner or for any purpose, any information or20
documents from thc party's own filcs which the party itself has designated undtr this2 l
Order,22

20. Nothing in this Order shall prevent disclosure beyond tlle terms of this23
Order if tht party designating material consents in writing to such disclosure, or if a24
court orders such disclosure. A party rcquested to disclose material designattd under25
this Order to a nonparty pursuant to a validly served subpoena civil investigative26
demand, discovery procedure penuitted under the Federal Rules of Civil Procedure or27
other formal discovery requtst shall object to its production to the extent permitted by28

1 0 64
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tztt j . 
tj1 applicable law and notify the requesting nonparty of the existence of this Ordi anu:q-

2 that the material fequesttd by the nonparty has been designated under this Ordç'j, and(.f
3 shall further give notice of such reqnest, by facsimile and next business day delivery,
4 upon the pafty which designated the material as soon as is reasonably possible, but in
5 all instances stlfficiently prior to the datc on wllich such confidcntial material is to be
6 produced to the nonparty. Onct such notice is given, the designating party shall take
7 all steps it believes are neccssary to protect the Confidential materials and the non-
8 designating party is not required to take any further action.
9 2 1 . lf a party inadvertently fails to designate material and/or information,
10 when producing or othenvise disclosing sucil material and/or information, it shall not
l 1 be deemed a waiver in whole or in part of a party's claim of contidentiality, either as
l 2 to the specific information disclosed o? as to any other information relating thereto or
13 on the same or related subject matter. As soon as the receiving party has knowledge
14 of the inadvertent production, the information must be treated as if it had been
l 5 designated under this Protective Order, and the receiving party must endeavor in good
16 faith to obtain aI1 copies of the document which it distributed or disclosed to persons
l 7 not authorized to access such information by Paragraphs 5 or 14 above, as well as any
l 8 copies made by such persons. The costs of doing so shall be paid by the designating
19 party.
20 22. A1l counsel for the parties who have access to information or material
2 l designated under this Order acknowledge they are bound by this Order and submit to
22 thejurisdiction of this Court for purposcs of enforcing tlnis Order.
23 23. Entering into, agreeing to, and/or producing or receiving information or
24 material designated under this Order, or otherwise complying with thc terms of this
25 Order shall not;
26 (a) operate as an admission by any party that any particular
27 information or material designated under this Order contains or reflects trkde secrets,
28 proprietary or cömmercially scnsitive infonnation or any other type of confidential

1 1 65
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1 a

Ljt l
,; t.I infolnuation) tè..--yt

2 (b) operate as an admission by any party that the restrictions ai'z(e +4 k
3 procedures set forth herein constitute or do not constitute adequate protection for any
4 particular information designated under this Order;
5 (c) prejudice in any way the rights of any party to object to the
6 production of documents they consider not subject to discovel-y;
7 (d) prejudice in any way the rights of any party to object to the
8 authenticity or admissibility into evidcnce of any document, testimony or otller
9 evidence subject to this Order;
10 (e) prejudicc in any way the rights of any party to seek a determination
l l by the Court whether any information Or material should be subject to the terms of this
12 12 Order;!;

-
.1 * l 3 (9 prejudice in any way the rights of any party to petition the Court'ë 1
f f 14 for a further protective order relating to any ptlrportedly conGdcntial information;
kl ' j
ï ; l 5 (g) prevent the parties to this Order from agreeing in writing or on the
1 16 record during a deposition or hearing in this action to alter or waive the provisions or
t7 protections provided fcr herein with respect to any particular informatiöh or material
1 8 with written or on the record consent of the party disclosing such information.
19 24. This Order shall not be construed to apply to any infonnation that: (a) is
20 available to the public othef than through a breach of this Ordcf or other duty of

1
2 l confidentiality; (b) a receiving party can demonstrate was already known to the party
22 at the time of disclosure and was not subject to conditions of confidentiality; or (c) a
23 receiving party can demonstrate was developed by that party independently of any
24 disclosure by a designating party or nonpady.
25 25. In the event that information in the possession or control of a person or
26 entity involves the confidentiality rights of a non-pafty or its disclosure would violate
27 a protective order issued in another action, the party with possession or control of the
28 (nfonuation will promptly attempt to obtain the consent of the qon-party to disclose
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#

4 '.èr:-l!
:1:.7l the information under tbis Order. If the conscnt ot- the non-party is refused o('k''
.

2 othenvise cannot be obtained, the party will promptly thereafter notify the pa'rty
3 seeking discovery by the written tesponse due date for such discovery of: (a) thc
4 existence and description (t0 the extent disclosable) of the information without
5 prodtlcing such infornlation and; (b) the identity of the nonparty (provided, however,
6 that such disclosure of the identity of the non-party does not violate any
7 confidentiality obligations). The party seeking discovery may then make furthcr
8 application to the non-party or seek an order to compel discovery,
9 26. Within sixty (60) days after the final tennination of litigation between the
10 parties (including appeals), all material designated under this Order and all copies
l 1 thercof (including summaries and exccrpts) shall be eithef returned to the party that

b 11 12 produced it or destroyed and a certitication of destrttction supplied to the producing..4 !)ïf 
* 13 arty; provided, however, that for each party, counsel who is entitled access to such? .1 t P

''' )2 j 14 designated material pursuant to this Order may retain one complete and unredacted set
1 .C!
I ï 1 l 5 of its work product that contains designated material as well as pleadings and papersk
1 l 6 filed with the Court or served on the other party solely for referencc in the event of,
17 and only in the event of, further proceedings or litigation between thc parties, a
13 dispute over such counsel's performance, or a dispute over the use or dissemination of
19 material designated under this Order. Such retained copy of pleadings and papers
20 shall be maintained in a file accessible only by properly authorized counsel under the
21 provisions of, and bound by, this Ordcr. This Order shall survivc the final termination
22 of this litigation with respect to any such retained contidential material and the Cou:t
23
24
25
26
27.
28

13 67



Case 2:04-cv-09484 M-SH Document 94 Filed 12/ 7/2005 Page 16 of 18

t' '' Nj-t- t ;.
l shall retain jurisdiction to resolve any dispute concerning the use of informatiùn
2 disclosed hereunder. t/f- (
3 oated: March 

, 2005 Respectfully sub itted,
4 wINSTON & S RAWN LLP
5

By:6 
n re . rt uesAtto eys for D-efendant and7 
Co te-rclaimant Googlc Inc.

8
Dated: March , 2005 IT ELL SILBERBERG & KNUPP LLP9 -

10 :
, USSC . raC nlan1 l Attomeys for plalntif-f and counter-i fendant Perfect 10, Inc,à 1: 1 2 t'a 5

,, ï .j 
.13 BElt N MAUSNER & RESSER1 ,! ë Dated: March , 2005 ,Xj -

'v j l 4@ .; By:!
! ë ! 15 u y . ausnrrk 

Atto leys for Plalntiff and Counter-1 16 defen ant Perfect l0, Inc.
l 7

Dated: March -- , 20 PERFECT 1 , INC.l 8

19 By: .

anlc . 00 C(20 Attomey or Jlalntiff and Counter-
defendan Perfect 10, Inc.21

22
ORD23

IT IS SO O DERED, this day of , 2005.24

25
26

Hon. .
27 United States Magistrate Judge
28
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3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 CENTRAL DISTIUCT OF CALIFORNIA
to
l l I-j' /z3 J f JJ, v; 

case No. cv04-9484 )t yt .l2 PERFECT l0, Ixc., a california-' 1 ï tion, NOTIFICATION oF PROTECTIVE: corporat = 13 oRoslt covEltxlxc
! 1 ë plaintiff

, INFORMATION IN Tllls cAsE*l j 14 AND UNDERTAKING1 
(: .! i VS.ë 
ut l 5

-1 g GOOGLE INC ,. a corporation; and
# l 6 DOES l through looy-inclusive,
17 Defendant.
l 8 ,, a corporatlon,
19 Counterclaimant,
20 vs.
2 l PERFECT l0, INC., a California

corporation,
22

Counter-defendant.
23
24
25
26
27
28

NOT. OF PROT. 00  GOVERNING INFO IN CASEEXHIBIT A 69
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?â:'(
1:!:2.1 The United States District Court irt Los Angeles has issued a protectiy,t order int:jL-

l tbis case, which limits the dissemination of Confidential and Highly Confidrf/stial
information produced in discovery. You are now subject to this order and are

4 prohibited by court order from communicating any Confidential or Highly
Confidential information you obtained throtlgh discovery in this case to any persons

6 other than those specified in the protective order. If you intentionally disseminatt
7 information in violation ot-this Court's order, you could be subject to sanctions, which
8 could include fines and, in an extreme case, incarcetation tbr contempt of court.
9 ff for any reason you bçlieve you should not be subject to this order or would
10 like to request an order from tlxc Court txempting you from this order, you should
request a hearing before this Cot!ct and obtain a ruling before you disseminate any ofI

2 :î l 2 the information. You can reqtlest a hearing by telling any of the attorneys in this caseo j
' f *' I 3 that you want to be heard. The attorney will thcn arrange for the Court to hold a! '! J
t4 tl j 14 hearing. If you prefer, you can instead call the Court's clerk and request a hearingj C .;
.1 b I 15 date.
1 16 Bv OROER oy THE couR'r.

#
18
19 0q.Unlted States Magistrate Judge
20
2 l

l declare under penalty of perjury that I have fead the Protective Order issued22
this case and that l agree to abide by and be bound by its terms.23

Executed this day of , 2005 in24

25 k '
26

rlnt ame lgnature27

28
2

NOTIF. OF PROT. O .10 GOVERNING INFO IN CASE 7c
EXHIBIT A



PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

l am employed in the county of Los Angeles, State of California.

1 am over the age of 18 and am not a party to the within action; my business
address is: 2 1800 Oxnard Street, Suite 910, Woodland Hills, California 91367

On January 19, 201 1, l served the foregoing documentts) described as follows:
NOTIFICATION OF FILING UNDER SEAL OF PLAINTIFF-APPELLANT
PERFECT 10, INC.'S OPENING BRIEF AND EXERPTS OF RECORD

on the interested parties in this action by sending a copy by Federal Express to:

Michael Zeller
Quinn Emanuel
865 S. Figueroa St. 10th Floor
Los Angeles, California 90017

Charles Verhoeven
Margret Caruso
Quinn Emanuel
555 Twin Dolphin Drive, Suite 560
Redwood Shores, California 94065

FEDERAL EXPRESS: 1 transmitted by Federal Express such documents to the
offices of the addressees for overnight delivery, with fees billable to sender.

FEDERAL: l declare that l am employed in the office of a member of the bar of
this court at whose direction the service was made. 1 declare, under penalty of
perjury, that the foregoing is true and correct.
Executed on January l9, 201 1 at Los Angeles, California.

... . I ' . Iu pp> j è :, . . . ( , . . .. .j , .BY: ',. . ''. .. ,..: .f... :.. uuu' .-..v. . ,:.'.'.'' . . wpi... .

ç.. B ' t4 j,'. ja R o s e nrl )J.p


