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1 Materials Reviewed

2 7. I have reviewed Gibson’s Ex Parte Application. I have also reviewed the

3

4 || Declaration of Jolyon Dantzig in Opposition to Plaintiff’s Application for a

5 || Preliminary Injunction and the 55 attached Exhibits depicting guitars on the web with

6

supposedly similar designs.

7

8 Summary of Opinions

9 1l8. My professional opinion is as follows:
10
i 9. There are many ways to design a guitar functionally to access the higher
12 ||registered frets without infringing on the Les Paul and SG designs of Gibson. The way
13 that Gibson has designed the guitars has become an iconic design synonymous with the
14
5 Les Paul and SG models.
16 [[10. Two examples of functionally successful instruments that do not employ the use
17 ;

of a single or double cut for access of higher register frets are Steinberger Guitars and
18
19 |[the Flying V, both parts of the Gibson family.
20 ||11.  Single-cut and double-cut guitar horns move toward the neck requiring a cut for
2]
- access to the higher registered frets and better functionality. However, the Flying V
23 ||and Steinberger body designs have the cuts of their designs moved away from the body
= to allow for access of higher registered frets.
25
26
27
e
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12.  Obviously, the function of single and double cut guitars is undeniable, but is in
no way the only way to accomplish successful guitar function, specifically, access of
higher registered frets.

13.  Itis the incorporation of that function with the SG and the Les Paul design that
give these Gibson instruments their uniqueness, not place them in the ubiquity of
functional instruments.

14. Inregards to the “bell” shaped truss rod cover, the truss rod is necessary for
function, but the cover is strictly ornamental, covering the truss rod nut. By that nature,
the “bell” shape was created only for design and can be judged only in the category of
design. That ornamental shape was created to distinguish a Gibson guitar and with the
allowance of it being re-produced by another dilutes our guitars distinction.

15. The Explorer and Flying V are designs that exist in their own category
designated by Gibson. One can say the SG and Les Paul reside under the categories of
single and double cut guitars, but the Flying V and Explorer are their own broad
categories adhering to no higher design designation.

16. These instruménts have been iconic designs of Gibson since 1958.

17.  Therefore, any use of the design is a direct and unauthorized copy of the Gibson
design. |

1
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on December 10, 2010 in Nashville, Tennessee.

. -

ike McGuire
Declarant
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ANDREA E. BATES, ESQ. SBN 192491
Abates@Bates-Bates.com

MICHAEL A. BOSWELL, ESQ. SBN 198994
MBoswell@Bates-Bates.com

BATES & BATES, LLC

964 DeKalb Avenue, Suite 101

Atlanta, Georgia 30307

Phone (866) 701-0404 and (562) 360-2097
Fax  (404) 963-6231

Attorneys for
Plaintiff
GIBSON GUITAR CORP.,
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

— s e
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GIBSON GUITAR CORP., a Delaware ) Case No. CV10-8884 RGK. (RZx)

corporation,

=

)

. ) SUPPLEMENTAL DECLARATION
Plaintiff, } OF BRUCE MITCHELL IN SUPPORT
)
)
)

[T
L

OF PLAINTIFEF’S REQUEST FOR A
PRELIMINARY INJUNCTION

i,
Lo

V3.

3

WOWWLEE USA, INC,, et. al.

—
o0}

Judge: Judge R. Gary Klausner

—
o

Defendants,
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DECLARATION OF Bruce Mitchell

o]
o

I, Bruce Mitchell, declare as follows:

[N
i A

. Unless otherwise stated as based upon information and belief, the facts set

]
N

forth in this declaration are personally known to me and I have first knowledge of

o
3

[\]
0
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these facts. If called upon to testify during court of this action, I could, and I would
competently testify thereto under oath. I am ovc;:r 18 and a party to this action.

2. I am a licensed attorney and am the General Counsel for Plaintiff Gibson
Guitar Corp. (“Gibson™).

3. I have reviewed the Supplemental Declaration of Kim Landsman and
Declaration of Jolyon Dantzig, whereby they asserted that Gibson allowed Heritage
Guitars manufacture a guitar similar to the LES PAUL design. Mr, Landsman fails to
clarify said use; including use of other designs such as the EXPLORER design was
subject to a Settlement Agreement, whereby Gibson’s rights are reserved. The details
of this settlement agreement are governed by confidentiality restrictions.

4, I have reviewed the Declaration of Jolyon Dantzig, Ex. 3.16 pgs 6-10 and
Ex. 3.17 pgs 1 & 2, whereby he states that, use of the LES PAUL body shapes by
Hamer USA makes the Gibson designs generic, however, he fails to indicate that said
use is governed by a trademark license from Gibson. The details of this license are
governed by confidentiality restrictions.

5. In the Deci_aration of Jolyon Dantzig he points to several third party
guitars, which are allegedly similar to the Gibson Design Marks. Defendant WowWee
has stated that because Gibson has not “policed” its Gibson Design Marks, said design
are now generic. However, this Gibson has policed its mark, previously sending cease

an desist letters and/or instituted proceeding against Dean, ESP, Gretsch, Hamer,

-9
SUPPLEMENTAL DECLARATION OF BRUCE MITCHELL IN SUPPORT OF PLAINTIFF’S
PRELIMINARY INJUNCTION
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Harmony, Heritage, PRS, Samick, and Jay Turser; all of which are named by Mr.
Dantzig,

6. In addition to the licenses stated above, Gibson has also licensed its
Gibson Design Marks for toy guitars, which directly compete with the Paper Jamz
guitars, namely Hasbro’s Power Gig Guitar, Guitar Hero and the J Reynolds guitar.

7. Attached hereto as Exhibif A, is a cross section of advertisements of the
Gibsoh Marks, of which Gibson has spent 100s of millions of dollars in the past few
years, alone.

8. Attached hereto as Exhibit B, are advertisements and commentaries
found on the Internet whereby consumers and retailers refer to Paper Jamz guitars, as
being based on Gibson’s FLYING V®, LES PAUL®, EXPLLORER® and S-G®.

0. Attached hereto as Exhibit C is the Paper Jamz insert included with the
guitars, showing how to play major and minor chords that states “[use] this Paper Jamz
pocket guide to play real guitar chords and create your own songs.”

10.  Attached hereto as Exhibit D is a search result found on the Defendant
Best Buy’s website, whereby the search term “electric guitai” brings up both Paper
Jamz guitars and Gibson guitars.

11.  Attached hereto as Exhibit E is are articles and books which discuss the

iconic nature of the Gibson Matrks.
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12, Gibson has not licensed the Gibson Marks to the Defendants for use or thel
Paper Jamz guitars. The Paper Jamz guitars do not meet the quality standards of

Gibson,

I declare under penalty of perjury under the laws of the United States of

America, the State of Tennessce and California that the foregoing is true and correct.

Bxecuted on December /€, 2010 at Nashville Tennessee.

1
Fammrt
Bruce Mitchell, Bsq, >
Declarant
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New Hues For
The King Of The Blues.

=

=k
>
)

A7
\CrsE e,

| ] £
=
s

(BEJECE

: -ﬂlﬂiﬁ:ﬂ

ucille just got five new outfits:
Amethyst, Diamond, e
Ruby, Sapphire, and Emerald.

Very limited quantities.
Only at Musician’s Friend. 7‘»‘3”3“3[“

musiciansfriend.com
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HERITAGE TAKES

MU_SIL& ENT[RTAINMENTAUCTION
FEBRUARY 19, 20|l | DALLAS | LIVE & ONLINE
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1958 Gibson ES 335

SOLD FOR: $23,900

HA com/7022*46186

o
giis 225
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1962 Fender Stratocaster

SOLD FOR: $23,900
HA.com/7022*46047

1940 Martin D-18

SOLD FOR: $19,925

HA com/7022746406

1965 Gibson Firebird Vi1

SOLD FOR: $19,120

HA.com/7022°4623%
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1961 Gibson ES-335

SOLD FOR: $25,095

HA comf7022* 16209

—

Receive a free catalog in any category onlin

Annual Sales Exceed $600 Mllllon ] 500 000+ Regble:ed Onhne Bidder-Members

3500 Maple Avenue, Dallas Texas 75219 | 800-872-6467 | HA. com/Guitar
DALLAS | NEW YORK | BEVERLY HILLS ] PARIS | GENEVA

£S22008975: €2 A

CENTER STAGE

WITH AUCTION

RESULTS
LIKE THESE!

Consign your rare and
vintage guitars to our
upcoming auction
February 19, 2011

Consignment deadline
December 28, 2010

For more information contacti

GARRY SHRUM
Consignment Director
214-409-1585
800.872-6467 ext. 1585
GarryS@HA.com

MIKE GUTIERREZ
Consignment Director
800.872-6467 ext. 1183
MikeG@HA .com

Visit us at HA.com/Guitar

& HA com/VG20454 or call 866.835.3243 and reference VG20454.

HERITAGE @

Auction Galleries

The World's Largest Collectbles Aucticneer




~» Work. The Wasted Time Between Glgs.
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- - 'O Musician’s Friend *

friend Us. Fan Us. Follow us for
wieekly doals just for yo, Best Selection, Price & Service. Guaranteed.

musiciansfriend.com q 800.776.5173
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SHARING YOUR LOVE FOR MUSIC SINCE 1983

Meet these musicians and find out more about their gear
and music at musiciansiriend com/ourh m\H

e T OMusu:mnanen[I

AT ,"Jeii"hﬁii :;'L"c‘:‘,“" ki a0 _Price & Service. Guaranteed.

musiciansfriend.com \\ | 800,776.5173
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It's taken over thirty years for Dickey Betts’ 1957 Les Paul
Goldtop to hecome the legendary “Redtop.” Some of the
modifications were carefully calculated works of precision -
others were merely inspired tweaks made over the years.
They all add up to an amazing guitar.

Now it's available for you to own. The Dickey Betts “Redtop” i
from the Gibson Custom Shop. [‘M
:1' :.-: ,..h ', . " '

TEERE 18 A DIFFERENCE

To find out the difference call 1.86004.GIBSON
or vEit wvaw.gibscnaustom.com
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shows. Millions of miles.
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For almost 30 years, Gary Rossington has turned to one
guitar to produce the legendary sound that is synonymous
with Lynyrd Skynyrd - his beloved Les Paul Standard.

Now you can make history on your own with the Gary
Rossington Signature Model Les Paul. Painstakingly aged
to reproduce every show played and every mile traveled
by the original.

THERE IS A DIFFERENCE

To find out the difference call 1.800.4.GIBSON
or visit www.gibsoncustom.com
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Introducing the Bob Marley Slgnatule EdlthIl
Les Paul Special

Poet... prophet... musician...
Bob Marley’s music and mes-
sage transcends generations
and this limited edition sig-
nature model captures a bit
of the magic that surrounds
this powerful artist.

THERE IS A DIFFERENCE

For more information,
call 1.800.4.GIBSON
or visit www.gibsoncustom.com
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townshend. that's who.
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the pete townshend signature sg
new from gibson custom

Gibson's Cuslom, Art &

Historic Division proudly

introduces 1its most recent
signature model, the Pete
fownshend Signature 5G.
True Townshend fans will
recognize this guitar as d
faithful replica of the 5G
that Pete used during the Who's
“Live at Leeds” concert in 1970,

The production of this model is lim-
ited to 250 units and a portion of
the proceeds will go to Pete
Townshend’s Double O Charity to
benefit young people globally.

back of each individually numbered

PETE TOWNSHEND headstock
FRAGILY
FLECIRONIC DEVIC) : To find your nearest Custom, Art &

Historic Dealer, call 800-987-2284,
exl. 900, or visit our website at
www.gibsoncustom.com and join
the Gibson Custom Club.

tach quitar comes complete with

a hand-signed and hand-stamped
certificate of authenticity, an exclu-
sive flight case, a Custom Shop

hardshell SG case, and a protective
cloth cover emblazoned with the

The World'’s Finest Guitars

signature is also replicated on the WAW.GIBSONCUSTOM.COM

i

artist's signature. Townshend’s
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