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In these consolidated appeals, Luciano Mercado (“Luciano”) appeals from

the 168-month sentence and Sergio Mercado (“Sergio”) appeals from 135-month

sentence imposed following their guilty-plea convictions for conspiracy to

distribute, and possession with intent to distribute, over 500 grams of

methamphetamine, in violation of 21 U.S.C. §§ 841(a)(1) and 846.  We have

jurisdiction under 28 U.S.C. § 1291, and we affirm.

Luciano contends that the district court erred in calculating the Guidelines

range by improperly applying a three-level aggravating role enhancement under

U.S.S.G. § 3B1.1(b).  We need not resolve this issue because the court varied

downward by five levels to a base offense level that did not reflect the role

enhancement.  Thus, any error in applying the enhancement was harmless.  See

United States v. Leal-Vega, 680 F.3d 1160, 1170 (9th Cir. 2012).

Luciano also contends that the district court violated Federal Rule of

Criminal Procedure 32 by failing to resolve factual disputes related to the

application of the aggravating role enhancement.  The district court did not err

because it considered Luciano’s objections to the presentence report and adopted

the government’s position with respect to the factual disputes.  See United States v.

Doe, 488 F.3d 1154, 1158-59 (9th Cir. 2007). 

Luciano finally contends that the district court procedurally erred by failing

adequately to explain the sentence.  We review for plain error, see United States v.

Valencia-Barragan, 608 F.3d 1103, 1108 (9th Cir. 2010), and find none.  The
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district court considered Luciano’s arguments and adequately explained the

sentence in light of the 18 U.S.C. § 3553(a) sentencing factors.

Sergio contends that his sentence is substantively unreasonable.  The

government argues that his appeal is barred by a valid appeal waiver.  Reviewing

de novo, we conclude that the government forfeited its right to enforce the waiver

by failing to object to the district court’s unqualified advisement that Sergio

retained the right to appeal the court’s judgment.  See United States v. Felix, 561

F.3d 1036, 1040-41 (9th Cir. 2009).  However, Sergio has not shown that the

district court abused its discretion in imposing his sentence.  See Gall v. United

States, 552 U.S. 38, 51 (2007).  The within-Guidelines sentence is substantively

reasonable in light of the 18 U.S.C. § 3553(a) sentencing factors and the totality of

the circumstances, including the seriousness of the offense and the need to promote

respect for the law.  See id.

AFFIRMED.


