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Before:   LEAVY, WATFORD, and FRIEDLAND, Circuit Judges. 

 

Omar Fernandez Garcia, a native and citizen of Mexico, petitions for review 

of the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal from an 

immigration judge’s decision denying cancellation of removal. We have 
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jurisdiction under 8 U.S.C. § 1252. We review for substantial evidence the 

agency’s factual findings, and review de novo constitutional claims. Najmabadi v. 

Holder, 597 F.3d 983, 986 (9th Cir. 2010). We deny the petition for review. 

Substantial evidence supports the agency’s determination that Fernandez 

Garcia failed to establish the requisite ten years of continuous physical presence 

for cancellation of removal, where the Form I-826, dated July 9, 2009, indicates 

that Fernandez Garcia accepted administrative voluntary departure in lieu of 

removal proceedings. See 8 U.S.C. § 1229b(b)(1)(A); Gutierrez v. Mukasey, 521 

F.3d 1114, 1117-18 (9th Cir. 2008) (requiring some evidence that alien was 

informed of and accepted the terms of the voluntary departure agreement); cf. 

Ibarra-Flores v. Gonzales, 439 F.3d 614, 619-20 (9th Cir. 2006) (insufficient 

evidence that alien knowingly and voluntarily accepted voluntary departure where 

record did not contain the voluntary departure form and alien’s testimony 

suggested that he accepted return due to misrepresentations by immigration 

authorities). We reject Fernandez Garcia’s contention that because immigration 

authorities did not advise him about potential eligibility for relief, his acceptance of 

administrative voluntary departure was not knowing and voluntary. Cf. 8 C.F.R.  

§ 1240.11(a)(2) (requiring an immigration judge to inform an alien in removal 

proceedings of apparent eligibility for relief). 

Fernandez Garcia’s contentions that the BIA failed to consider his 
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arguments on appeal or insufficiently explained its decision are not supported by 

the record, and to the extent Fernandez Garcia claims he was denied a full and fair 

hearing, this contention is also not supported by the record. See Najmabadi, 597 

F.3d at 990-91 (holding the BIA adequately considered evidence and sufficiently 

announced its decision); Lata v. INS, 204 F.3d 1241, 1246 (9th Cir. 2000) 

(requiring error and prejudice to prevail on a due process challenge). 

Fernandez Garcia’s request for remand based on the settlement agreement in 

Lopez-Venegas v. Johnson, No. 2:13-cv-03972 (C.D. Cal., filed August 18, 2014), 

and related motion for judicial notice (Docket Entry No. 21), are denied.  

PETITION FOR REVIEW DENIED. 


