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 Hildebrando Vargas (“Vargas”) appeals the district court’s denial of his 28 

U.S.C. § 2254(d) petition for a writ of habeas corpus.  Vargas contends that the 
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state court unreasonably applied clearly established federal law when it: (1) held 

that the Sixth Amendment’s speedy trial provision did not attach upon the filing of 

a criminal complaint,  (certified issue); and (2) denied Vargas an evidentiary 

hearing to show that his attorney failed to warn him of the immigration 

consequences of his plea, (uncertified issue). 

1. The state court reasonably applied clearly established federal law when it 

held that the Sixth Amendment’s speedy trial provision did not attach upon the 

filing of a criminal complaint.  The Supreme Court has held that the Sixth 

Amendment’s speedy trial provision attaches upon the filing of a “formal 

indictment or information” or by “arrest and holding to answer a criminal 

charge[.]”  United States v. Marion, 404 U.S. 307, 320 (1971) (alteration in 

original).  The Court has not addressed whether, like an indictment or information, 

a criminal complaint also triggers the speedy trial provision.  “If Supreme Court 

cases give no clear answer to the question presented, . . . it cannot be said that the 

state court unreasonably applied clearly established Federal law.”  Hedlund v. 

Ryan, 815 F.3d 1233, 1239–40 (9th Cir. 2016) (citation and internal quotation 

marks omitted).   

 Accordingly, because it was not clearly established that the Sixth 

Amendment’s speedy trial provision attaches upon the filing of a criminal 
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complaint, the state court did not unreasonably apply clearly established federal 

law in holding that it did not. 

2. We deny Vargas’s motion to expand the Certificate of Appealability to 

encompass the uncertified issue because he has not made a “substantial showing of 

the denial of a constitutional right.”  See Hiivala v. Wood, 195 F.3d 1098, 1104 

(9th Cir. 1999) (per curiam) (citation and internal quotation marks omitted).  The 

state court’s holding that Vargas could not show prejudice from his attorney’s 

allegedly deficient performance was not unreasonable.  See Strickland v. 

Washington, 466 U.S 668, 694 (1984). 

 AFFIRMED. 


