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MEMORANDUM*

Appeal from a Decision of the
United States Tax Court

Submitted October 3, 2017**  

Pasadena, California

Before:  FERNANDEZ, RAWLINSON, and N.R. SMITH, Circuit Judges.

We affirm the tax court’s finding that the Commissioner of the Internal

Revenue Service (IRS) did not abuse his discretion in denying the Footes’ request

for abatement of interest.
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In his discretion, the Commissioner may abate the interest accrued on tax

deficiencies if the interest accrued as the result of an error or delay on the part of

the IRS in performing a ministerial act. 26 U.S.C. § 6404(e)(1)(A). 

Ministerial act means a procedural or mechanical act that does not
involve the exercise of judgment or discretion, and that occurs during
the processing of a taxpayer’s case after all prerequisites to the act,
such as conferences and review by supervisors, have taken place. A
decision concerning the proper application of federal tax law (or other
federal or state law) is not a ministerial act.

26 C.F.R. § 301.6404-2(b)(2).1 The Commissioner did not abuse his discretion in

determining that the acts identified by the Footes do not fall within this definition.

In addition, the Commissioner cannot abate interest if the taxpayer is the

cause of a significant aspect of the error or delay. 26 U.S.C. § 6404(e)(1). In their

briefing, the Footes admit that “[t]he audit file lists missed appointments and

suggest[s] a lack of cooperation in production of requested documents.” We agree.

Consequently, the Commissioner did not abuse his discretion in determining that

the Footes caused a significant aspect of any alleged error or delay.

AFFIRMED.

1 Two regulations apply in this case: 26 C.F.R. § 301.6404-2 applies to tax
years after 1996 and 26 C.F.R. § 301.6404-2T applies to prior tax years. However,
both regulations contain essentially identical definitions of “ministerial act.” The
acts identified by the Footes do not meet either definition.
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