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Petitioner Nicholas Hacheney appeals the district court’s denial of his
petition for a writ of habeas corpus. He obtained a certificate of appealability
(COA) on one claim, and has also briefed an uncertified claim. We affirm and
decline to expand the scope of the COA.

Hacheney petitions for a writ of habeas corpus on the ground that the state
trial court violated his Sixth Amendment Confrontation Clause rights by admitting
a toxicology report and testimony relying on the report, even though the
toxicologist who performed the analysis was not available to testify. The
Washington Court of Appeals was the highest state court to hear this claim on the
merits. Hacheney argues that the state court’s decision to deny his Confrontation
Clause claim “was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States.”
28 U.S.C. 2254(d)(1). However, when Hacheney’s conviction became final, it was
not clearly established 1) that reports that were not prepared specifically for use
against a targeted defendant were testimonial; 2) that reports performed in
connection with autopsies were testimonial; and 3) that a supervisor could not
testify about reports performed by examiners that he oversaw.

Neither Crawford v. Washington, 541 U.S. 36 (2004), nor Melendez-Diaz v.

Massachusetts, 557 U.S. 305 (2009), the key Supreme Court cases that had been



decided when Hacheney’s conviction became final in 2010, addressed these points.
These cases established only that forensic reports may be testimonial, and if they
are, a witness must appear to testify in person for the report to be admitted. See
Fluornoy v. Small, 681 F.3d 1000, 1005 (9th Cir. 2012). Indeed, the Supreme
Court’s subsequent plurality decision in Williams v. Illinois, 567 U.S. 50 (2012),
makes plain that the state court’s decision was not contrary to clearly established
law. The four-judge plurality opinion held that admission of a test that was not
prepared to furnish evidence against a specific individual did not implicate the
Confrontation Clause. /d. at 84. Hacheney was not a target of investigation when
the toxicology report was prepared. The state court therefore did not unreasonably
apply clearly established law by denying Hacheney’s Confrontation Clause claim.
We treat Hacheney’s uncertified claim as a motion to expand the COA.
Murray v. Schriro, 745 F.3d 984, 1002 (9th Cir. 2014). We decline to expand
Hacheney’s COA because Hacheney has not made a “substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Hacheney requests that we
expand the COA to include an ineffective assistance of counsel claim under
Strickland v. Washington, 466 U.S. 668 (1984). However, the record reflects that
his trial counsel conducted a reasonable investigation into his purported alibi and

then made appropriate tactical choices about how best to rebut the state’s evidence.



His counsel’s conduct thus was not deficient, as it fell “within the wide range of
reasonable professional assistance.” Id. at 689.

AFFIRMED.



