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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DISNEY ENTERPRISES, INC,; Case No. 2:16-cv-04109 — AB (PLAX)
LUCASFILM LTD. LLC,;
TWENTIETH CENTURY FOX FILM
CORPORATION and WARNER
BROS. ENTERTAINMENT, INC., ORDER GRANTING PLAINTIFFS’
MOTION FOR PRELIMINARY

Plaintiff, INJUNCTION
V.
VIDANGEL, INC.,

Defendant.

(“Plaintiffs”) Motion for Preliminary Injuncon. (“Mot.” Dkt. No. 26-1.) Plaintiffs
seek to enjoin Defendant VidAngel I€VidAngel”) from [1] violating Plaintiffs’
rights pursuant to § 1201(a) of the Digidillennium Copyright Act (‘DMCA”), 17
U.S.C. 8 1201(a), by circumventing technot@dimeasures that effectively control

by any means, directly or indirectly,dtiffs’ exclusive rights under § 106 of the
Copyright Act,id. 8 106, including by reproducirgg publicly performing Plaintiffs’
copyrighted works.

Plaintiffs bring this motion on the grountisat they are likely to succeed on the
merits of their claims and that they willffer irreparable harm, @ent an injunction.

FRO001

Pending before the Court is Plaintiffs’ddiey Enterprises, Inc., Lucasfilm Ltd.
LLC, Twentieth Century Fox Film Corporati, and Warner Bros. Entertainment In

access to Plaintiffs’ copyrighted works DW¥Ds and Blu-ray discs; and [2] infringin

C.
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Plaintiffs contend that the balance gluéies tips decidedly in their favor, and an
injunction is in the public interest. Furtingore, Plaintiffs contend that VidAngel's

defenses to violating Plaintiff's rights amgeritless and thus Plaintiffs are entitled to a

preliminary injunction against DefendantgidAngel filed an opposition and the
Plaintiffs filed their reply. The Couheard oral arguments from the parties on
November 14, 2016 and tooketmatter under submissioklpon consideration of th¢
parties’ arguments, papers ahe case file, the court here®RANTS the motion for
preliminary injunction.

l. BACKGROUND
a. Factual and Procedural Background
I. Plaintiffs and Their Copyrighted Works

Plaintiffs are in the business of prothg and distributing motion pictures anc
television programs. (“Compl.” Dkt. No 1 § 19Plaintiffs invest considerable effor
and resources each yead®velop, produce, distributand publicly perform their
Copyrighted Works. I¢. at  25.) Plaintiffs own and have the exclusive U.S. righ
reproduce and publicly perform their Coghted Works, including by means of
streaming those works over the internet to the publd.af 1 25.) Plaintiffs
distribute and license their content fmme entertainment across a number of
channels. Ifl. at § 27.) These include, among others: (1) physical Discs; (2) digi
download through services like iTun&)JDU or Amazon Video; (3) on-demand
streaming for short-term viewing on a pertsaction fee (e.g., iTunes Store or Go(
Play Store); or (4) subscription on-dematiceaming (e.g., Netflix or Hulu).
(Cittadine Decl. 1 9.)

Plaintiffs strategically release their content across different distribution
channels and to different licenseesrame, a process tad “windowing.” (Id.)
The value and price for each offering iddied to the willingness of customers (ang
licensees) to pay for those offeringsd.) Plaintiffs often negotiate higher licensing
fees in exchange for granting a licenseedkclusive right tperform a movie or
television show during a particular time periottd.) Plaintiffs assert that online ang
digital distribution channels have become increasingly important revenue soudg
1 10)

FR002
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1 i.  VidAngel's Service
2 VidAngel offers more than 2,500 moviaad television episodes for purchasg
3| on its website. Answer/Counterclaim (“C@kt. No. 77 9 59.) VidAngel purchases
4 | physical copies of each of these titles in DVD forméd.) (VidAngel enters each
DVD it has purchased into an inventory mgeaent application dabase and assigns
5| a unique barcode to each physical disc calse.a( § 60.) VidAngel then uses a
6 | commercially available software programadtecrypt a copy of each individual title.
(Meldal Dec., 1 37(ii).) After decryptioN,idAngel creates “intermediate” files.
7 (Oppo. at 17.) VidAngel tags the files fover 80 types of potentially objectionable
g | content. (Meldal Dec., 11 33-38.)
9 Before watching a particular mowvie television episode, a customer
10 | must purchase a physical DVD containing the title from VidAngel. (CC 1 63.) The
purchase price for each DVD is $20d.(f 64.) To purchase a disc, users must logon
111 to the VidAngel website. First-time userg aequired to provide an email address|to
12 | establish a unique user Hhd create a passwordd.] Once a purchase transaction
has occurred, the disc is removed fromilade inventory and the title is transferred
13| to that customer’s unique user I0d.(at 65.) VidAngel typically maintains
14 | possession of the physical DVD on belwlthe purchasers, but purchasers may
request that the DVD be sent to thenmretrieve the DVD from VidAngel’'s offices.
151 (d. 163)
16
After a customer purchases a physio®ID they are shown a listing of the
171 various types of potentially objectionable content identified in the purchased work, as
18 | well as the number of occurrences of eaathdype of content within the work.Id(
1 62.) The user then selects the types ofertrite or she wishes to have silenced pr
191 deleted. Iid.) Each user must apply at least ditter in order to view a video.Id.
20 | 30.) After selecting filters, a subscribemlsle to view the stream instantaneously on
any VidAngel-supported device, includiipku, Apple TV, SmarTV, Amazon Fire
21 TV, Android, Chromecast, iPad/iPhonedadesktop or laptop computerdd.(f 66.)
22
Once a user has viewed a stre#ime user may re-sell the DVD
23 back to VidAngel for a partial edit of the $20 purchase pricdd.(1 68.) The
24 | sellback price decreases $1 per night for standard definition (SD) purchases and $2
25 per night for high-definition (HD) purchasedd.] Once a user sells the movie back
to VidAngel, the user’s access to the titlegeminated and the remaining balance is
26 | credited back to the user’s VidAngel accourtl.)( For example: A $20 SD disk is
27 owned for 2 nights at $1 per night and sold back for $18 in sell-back criet)t. If(a
VidAngel customer keeps a DVIDr more than 20 days, loe she can either view it
28
3.

FR003
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FR004

through the VidAngel platform in perpetujtsell it back for $1 or $2 in credit, or
VidAngel will send the DVD to the customer, if requesteld.) (

At the time of this motion, VidAngelftered over 80 of Plaintiff's copyrighted
works on their website. (Compl. Ex. A&hler Decl. Ex. EE at Tr. 27:19-29:14.)
Plaintiffs have not provided authorizatiggermission or consent to VidAngel to coj
or publicly perform the Copyrighted Works, torexercise any other rights affecting
their copyrights with respect to tldopyrighted Works. (Compl. 1 29.)

On June 9, 2016, Plaintiffs commenced this action by filing a complaint ag
Defendants. (Complaint, DKo. 1.) On July 5, 201®efendants filed an answer
and counterclaim. (Dkt. No. 11.) On Awgi22, 2016, Plaintiffs filed a Motion for
Preliminary Injunction. (Dkt. No. 27) OBeptember 16, 201Befendants filed an
Amended Answer and Affirmative Benses, as well as First Amended
Counterclaims. (Dkt. No. 77.)

I LEGAL STANDARD

Injunctive relief is "an extraordinary remedy that may only be issued upon
clear showing that plaintiff is entitled to such relieWinter v. Natural Resources

Defense Coungib55 U.S. 7, 129 S. Ct. 365, 376, 172 L. Ed. 2d 249 (2008). The

purpose of a preliminary injunction is toggerve the status quo and the rights of tf
parties until a final judgment dhe merits can be rendered.S. Philips Corp. v.
KBC Bank N.\/.590 F.3d 1091, 1094 (9th Cir. 201(.party seeking preliminary
injunctive relief must establish that thase (1) likely to succeed on the merits; (2)
that they are likely to suffer irreparable hamthe absence of preliminary relief; (3
that the balance of equities tips in their fagod (4) that an injunction is in the publ
interest. Am. Trucking Ass’n, Ina.. City of Los Angele$59 F.3d 1046, 1052 (9th
Cir. 2009).

Alternatively, “serious questions goirig the merits’ and a hardship balance
that tips sharply toward the plaintiff caapport the issuance of an injunction,”

provided that the plaintiff also shows irregaleaharm and that the injunction is in the

public interest.Alliance for the Wild Rockies v. Cottrei32 F.3d 1127, 1132 (9th
Cir. 2011); A “serious question” is one on ialn the movant “has a fair chance of
success on the meritsSierra On-Line, Inc. v. Phoenix Software, [i€39 F.2d 1415
1421 (9th Cir. 1984).

The elements of this teate “balanced, so that a stronger showing of one
element may offset a weaker showing of anoth&ltiance for the Wild Rockie$22

4.
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F.3d 1045, 1049-50 (9th Cir. 2010), rev’dather grounds, 632 F.3d 1127 (9th Cir.

2011). However, the applicant mustanstrate that immediate or imminent
irreparable harm is likely: “Speculativgumy does not constitute irreparable injury
sufficient to warrant granting a preliminanjunction. A plaintiff must do more than
merely allege imminent Inan sufficient to establish standing; a plaintiff must
demonstrate immediate threagennjury as a prerequisite to preliminary injunctive
relief.” Caribbean Marine Servs. Co. v. Baldrijg4 F.2d 668, 674 (9th Cir. 1988)

(emphasis in original) (internal citations omitted); see Bleo& Sec. Prods. Ass’'n V.

Diebold, Inc, Case No. C 04-04347 WHA, 2005 V629813, *6 (N.D. Cal. July 8,
2005) (“Irreparable harm musbt be speculative or meredjleged to be imminent .

).

"[A] preliminary injunction is customdy granted on the basis of procedures
that are less formal and eeiace that is less complete thara trial on the merits."
Univ. of Texas v. Camenisckbl U.S. 390, 395 (1981). @iefore, the Federal Rule
of Evidence do not strictly apply to preliminary injunction proceedirgge, e.g
Republic of the Philippines v. Marcd862 F.2d 1355, 1363 (9th Cir. 1988) (en bar
Flynt Distrib. Co. v. Harvey734 F.2d 1389, 1394 (9th Cir. 1984). The Court is
permitted to consider inadmissible evidenn deciding a motion for a preliminary
injunction. Id. This flexibility exists becaws"[tlhe urgency of obtaining a
preliminary injunction necessitates a prordptermination” andhakes it difficult for
a party to procure supporting evidence inm@fohat would be admissible at tridd.
“While district courts may consideradmissible evidence in the context of a
preliminary injunction, this does not mean that evidentiary issuesr@relevance t
this proceeding. Such issues, howeypeoperly go to weight rather than
admissibility.” Am. Hotel & Lodging Ass'n ity of Los Angeles19 F. Supp. 3d
1177, 1185 (C.D. Cal. 2015%)

! Both sides make numerous evidentiary objections.light of the relaxed evidentiary standard for
preliminary injunction proceedings, the Court need not rule on admissibility. However, the Court has
considered the likely admissibility of the evidence in determining whether the Plaintiff demonstrated a
likelihood of success on the merits, for purposes ®pifeliminary injunction. Where the Court has
expressly relied on evidence that is subject to areeti@y objection, the Court has overruled the objecti

S

IC);
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1. DISCUSSION
a. Plaintiffs Have Demonstrated A Likelihood of Success on the Merits
I. Plaintiffs’ DMCA Claim

Section 1201(a)(1)(A) of the Digital iMennium Copyright Act provides that
“No person shall circumvent a technologioaasure that effectively controls acces
to a work protected under this title.” tAchnological measurdfectively controls
access to a copyrighted work ‘ithe measure, in the ordinjacourse of its operation,
requires the application of information,@process or a treatment, with the author
of the copyright owner, to gain acceésghe work.” 17 U.S.C. § 1201(a)(3)(B).
Plaintiffs use Content Scramblessym technology CSS”), among other
technologie§ in order to prevent unauthorizadcess to the content on DVDs.
(Schumann Decl. 1Y 20, 27). “CSS isehtelogical measure that effectively
controls access to copyrighted workamely, copyrighted DVD content.”

Realnetworks, Inc. VD Copy Control Ass'rg41 F. Supp. 2d 913, 933 (N.D. Cal,

2009).

Plaintiffs contend that VidAngel circumvents the technological protection
measures on Plaintiffs DVDs. The DMG#ecifies that “to ‘circumvent a
technological measure’ means to descranabscrambled work, to decrypt an
encrypted work, or otherwise to avoljpass, remove, deagdite, or impair a
technological measure, without the authoat the copyright owner.” 17 U.S.C. 8§
1201(a)(3)(A). VidAngel admits that it S&s a commercially avable software
program to automatically allow read-assdor the purpose of mounting the DVD
[and Blu-ray] files for uploading onto a cqumter, in the process removing restrictic
on DVD [and Blu-ray] encryption.” (Dkt. No/7, § 120(b)). VidAngel argues that
this activity doesn’t amount to circumuen because they are only decrypting DV
to allow them to be viewed in anotheay, a procedure known as re-formatting or
“space shifting.” (Oppo at 17.) VidAngel adgseahat the practice of “space-shifting
is legal when it is performed for disc puaders who elect to have their DVD conte
streamed to them rather than receiving the physical digt3. The Court finds no
support for VidAngel's position.

Multiple courts have declined to adapt exemption for space-shifting. 321
Studios v. MGM Studios, In&07 F. Supp. 2d 1085, 1096 (N.D. Cal. 2004), the c
held that the purchase of a DVD does netdp the purchaser the authority of the
copyright holder to decry@@SS. The court iB21 Studioxited a Second Circuit

% The TPMs that protect Plaintiffs’ content on DVBsd Blu-ray discs include the CSS (for DVDs) and th
Advanced Access Content System (“AACS”) and/or BD+ (for Blu-ray discs). (Compl. { 32.)

6.
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decision that directly addressed isswf DVD copying and the DMCA. Mdniversal
City Studios v. Corley273 F.3d 429, 444 (2d Cir. 200ihe defendants argued "tha
an individual who buys a DVD has the 'authoof the copyright owner' to view the
DVD, and therefore is exempted tnahe DMCA pursuant to subsection
1201(a)(3)(A) when the buyer circumventseantryption technology in order to viey
the DVD on a competing platfim.” The court responded that Section 1201(a)(3)(
only exempts from liability those “who wadildecrypt' an encrypted DVD with the
authority of a copyright owner, not thosto would ‘'view' a DVD with the authority,
of a copyright owner."ld. The purchase of a DVD gntonveys the authority to
view the DVD, not to decrypt it. VidAngel has not offered any evidence that the
Plaintiffs have either explicitly or implity authorized DVD buyers to circumvent
encryption technology in order to viewetldVD on a different platform such as
VidAngel's streaming service.

The Librarian of Congress, and thegier of Copyrights, also recently
declined to adopt an exemption that wballow circumvention of access controls ¢
lawfully made and acquired audioviswabrks for the purpose of noncommercial
space-shifting or format-shifting. Exetign to Prohibition on Circumvention of
Copyright Protection Systems for Accé&dsntrol Technologies80 Fed. Reg. 65944
(Oct. 28, 2015) (to be coddd at 37 C.F.R. pt. 201).

VidAngel also argues that the FéyrHome Movie Act of 2005 (“FMA”)
provides an exemption for decrypting DViIds the purpose of accessing a disk to
filter audio and visual content. VidAngel asserts that the provisions of the FMA
render their circumvention lawful becautiee making of a decrypted copy [is] the
necessary first step in making a lawfytiyrchased DVD capable of being filtered.”
(Dkt. 11 7 61.) (Counter-Complaint). TR&A, codified in 17 U.S.C. § 110(11),
specifically carves out an exemption from copyright infringement for:

“the making imperceptible, by or Hte direction of a member of a
private household, of limited portiod audio or video content of a
motion picture, during a performance in or transmitted to that household
for private home viewing, from an daarized copy of the motion picture,
or the creation or provision of@mputer program or other technology
that enables such making impertkje and that is designed and

3 VidAngel asserts that former Solicitor General Donrile “while representing the major record labeisd
movie studios’'in Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 545 U.S. 913 (2@68)red the Suprem
Court that his clients agreed that space shifting id.lgg¥ppo. at 17.) (emphasis added). However, Don
Verrilli specifically stated thatThe record companiesy clients, have said, for sortime now...thatt's
perfectly lawful to take a CD that you've purchasguoad it onto your computer, put it onto your iPod.
(RIN Ex. B at 53. (Tr. diGM v. GroksteOral Argument at 12.)) (emphasis added). This statement dig
involve movie studios, nor did it address spak#ting in the context of copying DVDs.

7.
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marketed to be used, at the direntof a member of a private household,
for such making imperceptible, if nok&d copy of the lgered version of
the motion picture is created bycsucomputer program or other
technology”

17 U.S.C. 8§ 110(11). Neither the plain langei@or the legislative history of the
FMA support VidAngel's position. In fact, élegislative history directly contradict
VidAngel's assertion that the FMA providaa exemption to the anti-circumvention

provisions of the DMCA. Senator Orrin tdh, who introduced the FMA to the U.S.

Senate, stated that the FMA “does paivide any exemption from the anti-

circumvention provisions of section 126fititle 17.” 150 Cong. Rec. S.11852-01 at

S11853 (Statement of Senakatch) (RIN Ex. G at 269).Senator Hatch further
stated that “It would not be a defensetolaim of violation of section 1201 that the
circumvention is for the purpose of eggag in the conduct covered by this new
exemption in section 110(11)Id.

Finally, VidAngel states that iNIDY Indus., LLC v. Blizzard Entm't, In629
F.3d 928, 951 (9th Cir. 2010) the Ninth Circuit court expressly cautioned agains
DMCA application when, as he, antitrust issues are prese(Oppo at 18.) A close
reading of theMDY Indusdecision shows that the court aally declined to consider
the interplay between the anti-awavention right and antitrusMDY Indus, 629
F.3d at 950. The court advised that they would consider this issue “If a 8 1201(
defendant in a future case claims thatarntiff is attempting to enforce its DMCA
anti-circumvention right in a manner that violates antitrust law.” VidAngel is not
alleged to have violate®l 1201(a)(2) of the DMCA, which prohibits trafficking in
circumvention technology, and thus is tiwg type of defendant contemplated by th
court inMDY Indus VidAngel's remaining arguments also fail.

For the foregoing reasons, Plaintiffs have shown a strong likelihood of sug
on the merits of their clairtihat VidAngel has violate@nd continues to violate,
section 1201(a)(1)(A) of the Digital Milleum Copyright Act by circumventing

technological measures that effectively eoh&ccess to Plaintiffs’ copyrighted works

on DVDs and Blu-ray discs.

* Because legislative history is a matter of public recatdch is not subject to reasonable dispute, the cd
will take judicial notice of this itemSeeFED.R.EVID. 201(b).See also Palmer v. Stassin848 F.Supp.2d
1070, 1077 (C.D. Cal. 2004) (taking judicial notice @fis¢ative history materials...because they "constitu
£udicia| facts sufficiently capable of accurate and ready determination.")

VidAngel makes a very brief assertion that the reesedection of the DMCA makes clear that to redres
violations, courts “may not impose a prior restrainfree speech,” 17 U.S.C. 8 1203(b)(1). (Oppo. at 18
VidAngel has not sufficiently briefed this issue nor otfise argued it before the court. Therefore the Co
will not reach this argument.
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ii. Plaintiffs’ Copyright Infringement Claims

Plaintiffs must satisfy two requirementsgesent a prima facie case of direg
infringement: (1) they must show ownersbipghe allegedly infringed material and
(2) they must demonstrate that the altegdringers violate at least one exclusive
right granted to copyright holders under 17 U.S.C. 8§ 106. Plaintiffs have sufficig
demonstrated ownership of the copyrighted works identified in the complaint by
providing certificates of registration issuled the Copyright Ofte. (Klaus Decl.
Exs. A-RR.) A certificate ofegistration is "prima facie @ence of the validity of th
copyright and of the facts stated in thetibeate." 17 U.S.C. § 410(c). VidAngel hg
not disputed that it currently offers all the works listed in Exhibit A to the
complaint and states that it will continteeoffer these works and other future
releases, unless enjoined. (Ehler DEal. EE at Tr. 27:19-29:14; 30:3-20; 31:6-
37:4.) VidAngel also does not dispute thalidity of Plaintiffs' copyrights.
Therefore, the only factor at issue in tbase is whether Defendants have violated
least one exclusive right granted to Plaintiffs as copyright holders.

1. VidAngel Violates Plaintiffs’ Exclusive Right To
Reproduce Their Works By Making Copies

One of the rights granted by Section 106h& Copyright Acts the exclusive
right "to reproduce the copyrighted warkcopies." 17 U.S.C. § 106(1). VidAngel
admits to making copies of Plaintiffs’ wies onto a computer stem and third-party
servers. (Ehler Decl. Ex. EE at Tr. 58:1-4.) The Ninth CircuiiAl Sys. Corp. v.
Peak Computer, Inc991 F.2d 511, 518 (9th Cir. 1993) stated that transferring di
work “from a permanent storage deviceatoomputer’s RAM [or storage]” infringes
the reproduction right.” Although, thdAl Sys. Corpdecision addressed the
infringement of computer software, the same analysis applies to the digital trang
other types of copyrighted work:iffany Design, Inc. VReno-Tahoe Specialty, Inc
55 F. Supp. 2d 1113, 1121 (D. Nev. 1999)¢ digitization or input of any
copyrighted material, whether it be computede or visual imagery, may support &

finding of infringement notwithstanding onlyétbriefest of existence in a computer

RAM.”)

VidAngel claims that their copies ofahtiffs’ works are only “intermediate”
copies and not “copies” as defined by @apyright Act. VdAngel's process of
copying involves several stepkirst, VidAngel decrypts the DVDs. (Oppo. at 17.)
After decryption, VidAngel creatémtermediate” files. Id.) VidAngel tags the files
for over 80 types of content, and breaks them into approximately 1,300 fragmer
contain no more than 10 seconds of contirety encrypts those fragments, and sta
them in a secure, access-controlled lasain the cloud. (Meldal Dec., 1 33-38.)
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VidAngel asserts that these fragmeauts not capable of being watched until
“VidAngel software assenibs the segments in semce, and for each segment
decrypts the content, displays it and thistards the segment.” (Meldal Dec., 1
37(xiii)).

VidAngel contends that case lawgeeding the reproduction right under §
106(1) draws a clear distinction betweetawrful copies, which can be viewed by

consumers, and lawful “intermediate” copiadich cannot be viewed. (Oppo. at 10.

VidAngel argues that since their intermediaopies are unable to be viewed by
consumers, they are not “copies” as defibg the Copyright Acand, as a matter of
law, do not give rise to infringement claimdd.] Defendants citéhe Ninth Circuit’s

decision inSega Enters. v. Accolade, In@77 F.2d 1510 (9th Cir. 1992) as support

for their proposition that “intermediatebpying does not violate the Copyright Act,

However, the court iSegastated that “on its face, the language of 17 U.S.C. § 106(1)

unambiguously encompasses and pribgs ‘intermediate copyingtd. at 1518. 17
U.S.C. § 101 provides that “in orderdonstitute a "copy" for purposes of the
Copyright Act, the allegedly infringing wonkiust be fixed in some tangible form,
“from which the work can be perceivaéproduced, or otherwise communicated,
either directly or with tk aid of a machine or devi¢cgdemphasis added). VidAngel’

fragmented copies may not able to be perceived directly by consumers, however

they are able to be perged with the aid of VidAnge$ software. Thus the copying

performed by Defendants falls within theeagdry of acts that are proscribed by the

statute.

2. VidAngel Violates Plaintiffs’ Exclusive Right To Publicly
Perform Their Copyrighted Works

Another of the rights granted by $iea 106 of the Copyright Act is the
exclusive right "in the case of . . . motiprectures and other audiovisual works, to
perform the copyrighted work publicly.17 U.S.C. § 106(4). What constitutes a
public performance for purposes of Sectii6(4) is defined by #nCopyright Act in
Section 101. “Under Section 101(2), the "trans clause, a performance is public
someone: transmits or otherwise commumsat performance or display of the
work...to the public, by means ahy device or processWarner Bros. Entm't, Inc.
v. WTV Sys824 F. Supp. 2d 1003, 19QC.D. Cal. 2011). A transmission is made
“to the public” if “the relationship betwee...the transmitter of the performance, ar
the audience...is a commercial, ‘public’ redaship regardless of where the viewin
takes place.”ld. at 1010;

Plaintiffs assert that services likkdAngel’s violate the public performance
right, despite the fact that the performas are transmitted privately for in home

10.
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viewing. The court i®On Command Video Corporatiov. Columbia Pictures
Industries 777 F. Supp. 787 (N.D. Cal. 1991), hdldt a hotel’s “electronic rental”

system infringed the public performance rigldspite the fact that the hotel’s servic

transmitted performances from the main ofticendividual hotel rooms. The court
held that the “relationship betweerettransmitter of the performance...and the
audience,” was “a commercighublic’ one regardless afthere the viewing takes
place.” Id. at 788. Likewise, the court Warner Bros. Entertainment Inc. v. WTV
Systems, Incheld that a service which streantbé contents of DVDs from DVD
players purportedly assigned to individuagrssalso violated the public performanc
right. 824 F. Supp. 2d at 1006-AQ10. The Supreme CourtAm. Broad. Cos. v.
Aereq Inc., 134 S. Ct. 2498 (2014) (“Aereq’held that internet streaming of
copyrighted material captutdrom over-the-air broadcast signals by thousands of
separate antennae, eactwhiich was purportedly assigiheeparately to individual
subscribers, infringed the public performance right.

VidAngel argues that their service dogot engage in public performances
because VidAngel streams filtergersions of motion pictures created at the direct
of and owned by its customers. (Oppo. at 11.) VidAngel citeA¢heodecision as
support. There, the Supreme Court dexdahat a transmission of a copyrighted

program is not made to “the public” wheims made “to those who act as owners or

possessors of the relevant produdim. Broad. Cos. v. Aereo, lnd34 S. Ct. at
2510. Assumingrguendathat VidAngel’s buy/sellbackervice creates a valid
ownership interest in a DVD, this ownkiig would only apply to the physical DVD,
not the digital content that VidAngel streatogaying subscribers. Subscribers vig
a stream from a masteopy stored on a server, not a DVD temporarily “owned” by
the user. Furthermore, lawful ownersiof a DVD only conveys authorization to
view the DVD, not to decrypt it for theurpose of viewing it on an alternative
platform. SeediscussiorsupraSection Ill.A.i. ThereforeYidAngel’'s customers are
not lawful “owners or possessors” of ttigital content that is streamed via
VidAngel's service. FinallyVidAngel's argument thadereoholds that the public
performance right is not infringed when theer pays for something other than the
transmission of copyrighted workis,unsupported. (Oppo. at 11.) Aereq the
Supreme Court specifically stated that theyl “not considered whether the public
performance right is infringed when the usén service pays primarily for somethii
other than the transmission of copyrightearks.” For the foregoing reasons, the
Court holds that Plaintiffs have showstaong likelihood of success on the merits ¢
their claims that VidAngel has violatedydicontinues to violate, 17 U.S.C. § 106(1
and 17 U.S.C. 8§ 106(4), by creating copie®laiintiff's copyrighted material, and
publicly performing Plaintiff's copyrighted material.
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3. VidAngel's FMA Defense for Copyright Infringement

The Family Home Movie Act is codified 17 U.S.C § 110(11). It provides a
exemption from copyright infringement for:

the making imperceptible, by or at thigection of a memér of a private
household, of limited portions of audio or video content of a motion
picture, during a performance in toansmitted to that household for
private home viewing, from an autlwed copy of the motion picture, or
the creation or provision of a compuprogram or other technology that
enables such making imperceptibfeldhat is designed and marketed to
be used, at the direoti of a member of a prate household, for such
making imperceptible, if no fixedopy of the altered version of the
motion picture is created by such qmumer program or other technology.

Plaintiffs assert, and the Court agrédest the FMA exempts only (1) “the making
imperceptible” of limited portions of a rtion picture; and (2) “the creation or
provision of a computer program ohet technology that enables such making
imperceptible.” 17 U.S.C § 110(11). dAngel's contends that the FMA expressly
providesthat a third party may filtesind transmitontent as specified by a lawful
owner of a copy so long as a fixed copytlté altered content is not created.

However, this assertion imsupported by the clear langua¢he statute. (Oppo. at

12.) The statute clearly requires thgierformance or transmission of filtered
content must come from an “authorizeapg” of the motion picture. The digital
content that VidAngel streams to its ausiers is not from an authorized copy.
VidAngel streams from a digital copy thatcquires by circumventing technologici
protection measures on Plaintiff’'s DVDsviolation of 8§ 1201(a) of the DMCASee
discussiorsupraSections Ill.A.i, lll.A.ii.2. Furthermore, the requirement that the
filtered content come “from aauthorized copy” is a clear indication that the FMA
not intended to displace a copyrighider’s exclusive reproduction right under
section 106(1) of the Copyright Act. Theiaentence of the FMA also provides th
“Nothing in paragraph (11) shall be can®d to imply further rights under section
106 of this title, or to have any effemt defenses or limitations on rights granted
under any other section of this title or unday other paragraph of this section.” 1
U.S.C § 110(11). This language direatyntradicts VidAngel's argument that a
filtering service that complies with the FMAged not satisfy any other provisions ¢
the Copyright Act. (Oppo. at 15.) Tkeidence in the recorand the unambiguous
language of the FMA show that (1) VidAngel’s service does not comply with the
express language of the Ayiand (2) The FMA does ngirovide a defense to
VidAngel's violations of sections 106) and 106(4) of the Copyright Act.
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1 iii. VidAngel's “Fair Use” Defense
2
VidAngel asserts that they are makingiffuse" of the copyrighted works as
3 | provided in 17 U.S.C. § 107 of the Copyrigkttt. The pertinent language of that
4 | section reads as follows:
5 Notwithstanding the provisions of sections 106 and 106A, the fair
6 use of a copyrighted work, includirsgich use by reproduction in copies
or phonorecords or by any otherans specified by that section, for
7 purposes such as criticism, commergws reporting, teaching (including
8 multiple copies for classroom use), scholarship, or research, is not an
infringement of a copyright. In detaining whether the use made of a
9 work in any particular case is a faise the factors to be considered shall
10 include:
11 (1) the purpose and character of the use, including whether such
12 use is of a commercial nature ofas nonprofit educational purposes;
13 (2) the nature of the copyrighted work;
14
(3) the amount and substantialitytbe portion used in relation to
15 the copyrighted work as a whole; and
16
(4) the effect of the use upon the gatial market for or value of the
17 copyrighted work.
18
19 1. Purpose and Character of the Use.
20 The “purpose and characteruge" factor in the fawse inquiry asks "to what
extent the new work is traformative" and does not sitgp'supplant” the original
21 work and whether the work's purpose was for or not-for-prdfattel Inc. v. Walking
22 | Mt. Prods, 353 F.3d 792, (9th Cir. 2003) (citii@ampbell v. Acuff-Rose Music, Inc
23 510 U.S. 569, 579 (1994)). VidAngel does not dispute that they profit from the use o
Plaintiffs’ works. Commercial use obpyrighted material is "presumptively an
24 | unfair exploitation of the monopoly privileghat belongs to the owner of the
25 copyright.” Leadsinger, Inc. v. BMG Music Publgl2 F.3d 522, 545 (9th Cir. 2008)
(citing Sony Corp. of Am. v. Universal City Studios, |A64 U.S. 417, 451 (1984)).
26
27 VidAngel argues that their filtering servicetransformative in that it alters the
content of the works as seen by differemwers in different ways. (Oppo. at 20.)
28 | The Supreme Court has said that a userssformative if it "adds something new,
13.

FRO013



Cass

© 00 N O 0o b~ W DN P

N DN NN NNNDNRERRRRRER R P RB R
0w N o O W NP O O 0N O 00 W N P O

2:16-cv-04109-AB-PLA Document 144 Filed 12/12/16 Page 14 of 22 Page ID #:4904

with a further purpose or different charactdtering the first with new expression,
meaning or messageCampbel] 510 U.S. at 579. VidAngel's service does not ad
anything to Plaintiff's works. It simply omits portions that viewers find objectiong
The court inClean Flicks of Colov. LLC v. Soderbergi33 F. Supp. 2d 1236 (D.
Colo. 2006), rejected a fair use defensenfiefendants that provided a service wh
is similar to that of VidAngel. Ii€lean Flicks the court ruled that defendants’ edit
of objectionable content was not trangfiative because it added nothing to the
copyrighted works, and onlegmoved “a small percentagémost of the films.”Id. at
1241. Furthermore, the Ninth Circuit Haedd that works argansformative when
“the works use copy-righted material for purposes distinct from the purpose of ti
original material."Elvis Presley Enters. v. Passport Vid8d9 F.3d 622, 629 (9th
Cir. 2003). Notwithstanding the edits mdmeusers, VidAngel's use of plaintiff's
works serves the “same intrinsic entertagminvalue that is protected by Plaintiffs'
copyrights”, and is thus not transformative. VidAngel's commercial use of the
copyrighted works, coupled with non-transfative nature of the edited copies we
heavily in favor of the Plaintiffs under the figiatutory factor in the fair use analys

2. Nature of the Copyrighted Work

“The second statutory factor, ‘the natwfethe copyrighted work,” § 107(2),
draws on Justice Story's expressioe, ‘tralue of the materials used.Campbell v.
Acuff-Rose Music, Inc510 U.S. 569, 586 (1994) (citifgplsom v. Marsh 9 F. Cas.
342, 348 (C.C.D. Mass. 1841)) “This factoli€dor recognition that some works at

closer to the core of intended copyrighdtection than others, with the consequenc

that fair use is more difficult to estah when the formeworks are copied.”
Campbel] 510 U.S. at 586. For example, the Kiircuit has held that “works suc
as original songs, motion pictures, and plgoaphs taken for aesthetic purposes, a
creative in nature and thus fit squarely within the core of copyright protectitinis
Presley Enters. v. Passport Vide&219 F.3d 622, 629 (9th Cir. 2003) (citiSgny
Corp. v. Universal City Studios, Ine64 U.S. 417 (1984)). This factor also weigh
favor of the Plaintiffs.

3. Amount and Substantiality of the Portion Used in
Relation to the Copyrighted Work as a Whole

The third factor in the fair use analysigaluates both the quantity of the work

taken and the qualitgnd importance of the portion takeGampbel] 510 U.S. at 586.

“This factor calls for thought not only abailke quantity of the materials used, but

about their quality and importance, todd. at 577. The evidee in this case shows

that VidAngel copies Plaintiff’'s works in dir entirety. (EhleDecl. Ex. EE at Tr.
112:19-113:2.) The Supreme CourGampbelladvised that the verbatim copying
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"a substantial portion of the infringing wdrls a relevant inquiry in the fair use
analysis.|d. at 588. VidAngel does not disputatlihey copy a substantial portion
the Plaintiff’'s copyrighted works. InstedidAngel simply states that their viewers

never watch exact copies of the original 8lndue to the requirement that each user

must apply at least one filteDefendants also assert thia¢ filtered versions of the

movies are not substitutes for the Plainsifftorks. However, the Supreme Court in

Campbellheld that “a work composed primarily ah original, particularly its heart,
with little added or changed, is more likely to be a merely superseding use, fulfil

demand for the originalld. The heart of a copyrighted woik the portion that is the

"most likely to be newsworthy and important in licensing serializatidarhpbel)
510 U.S. at 586. Despite the fact ti@dAngel’s service omits portions of each
work, the essential storyline, cinetography, and acting portrayals remain
unchanged. These elementstheheart of the movie. ddrts consistently find that
the performance of the “heart” of a cojgihted work weighs against a fair use

determination.See Campbelb10 U.S. at 58&lvis Presley Enters349 F.3d at 630;

L.A. News Serv. v. Tull®73 F.2d 791, 798 (9th Cir. 1992)rista Records LLC v.
Myxer Inc, 2011 U.S. Dist. LEXIS 109668 (C.D. C&lpr. 1, 2011). Accordingly,
the Court finds that this factor weighs in favor of the Plaintiffs.

4. Effect of the Use Upon the Potential Market For or
Value of the Copyrighted Work

The fourth factor in the fair use agais considers current market harm and

... would result in a substaally adverse impact on éhpotential market’ for the
original.” Campbel] 510 U.S. at 590 (citations otted). As discussed above,

Plaintiff's use of Plaintiff's copyrightedorks is commercial and non-transformative.

The Ninth Circuit has held that when "timbended use is farommercial gain," the
likelihood of market harmimay be presumed.Leadsinger, Inc. v. BMG Music
Publ'g, 512 F.3d 522, 531. (9th Cir. Cal. 2008).

VidAngel argues that their service doed harm the market for Plaintiff's
copyrighted works because filtered movags not a substitute for Plaintiff's
unfiltered movies. (Oppo. at 21.) VidAngdbo asserts that their filtering service
actually increases the marKet Disney’s works. Il.) VidAngel attempts to suppor
their arguments by offering customer survegults that indicate that over 51% of
VidAngel customers would not watch theffeyings without filtering. The survey
results are ultimately detrimental to VidAigearguments. The fact that 49% of
VidAngel's customers would view movi@athout filters shows that VidAngel's
service does serve as an effective sulistiior Plaintiff’'s unfiltered works, for
approximately half of VidAngels user§.urthernore, the fact that VidAngel's
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streams are “composed primarily” of Plafif's works, including the heart of the
work, “with little added or changed” mak#se streams “more likely to be a merely
superseding use, fulfilling demand for the originaCampbel] 510 U.S. at 586.
Therefore, the Court finds thttis factor also weighs in favor of the Plaintiffs.

At trial, the defendant in an infringemieaction bears the burden of proving f
use. SeeCampbell v. Acuff-Rose Music, In610 U.S. 569, 590 (1994). “Because

‘the burdens at the preliminary injunction stage track the burdens at trial,” once t

moving party has carried its burden obaling a likelihood of success on the merits
the burden shifts to the nonmoving partystmow a likelihood that its affirmative
defense will succeed.Perfect 10, Inc. v. Amazon.com, 808 F.3d 1146, 1158 (9
Cir. 2007) (citingGonzales v. O Centro Espirigeneficente Uniao do Vegetak6
U.S. 418, 429 (2006). Plaintiffs havieosvn a likelihood of success on their DMCA
and Copyright Infringement claims, thesed VidAngel bears the burden of showin
that they are making fair use of the Btdfs Copyrighted works. Based on the
analysis of the aforementioned factors, @wrt finds that VidAngel has not met th
burden.

b. Plaintiffs Have Demonstrated A Likelihood of Imminent Irreparable
Injury.

Following the Supreme Court’s decisionsiday Inc. v. MercExchange,
L.L.C.,547 U.S. 388 (2006), anlfinter v. Natural Resources Defense Coyrs&b
U.S. 7 (2006), the Ninth Circuit concluded that it is no longer appropriate to app
presumption of irreparable harmtiademark and copyright caseSee, e.g., Herb
Reed Enters., LLC ¥la. Entm't Mgmt 736 F.3d 1239, 1249 (9th Cir. 2013)
("Following eBay and Winter, we hettat likely irreparable harm must be

demonstrated to obtain a preliminary injunatin a copyright infringement case. . .|.

It is not enough, moreover, that the clainimedm be irreparablét must be imminent
as well. Caribbean Marine Serv€o., Inc. v. Baldrige844 F.2d 668, 674 (9th Cir.
1988);see also Amylin Pharmaceutisalnc. v. Eli Lilly and Cq.456 Fed. Appx.
676, 679 (9th Cir. Cal. 2011) ("[E]stablisig a threat of irreparable harm in the
indefinite future is not enough"). SpediNa injury does not constitute irreparable
injury sufficient to warrant granting a preliminary injunctioBaribbean Marine
Servs, 844 F.2d at 674 (citinGoldie's Bookstore, Inc. v. Superior Cquf89 F.2d
466, 472 (9th Cir. 1984)). Applying thesamstiards, a party seeking injunctive reli¢
must adduce evidence of likely irrepamblarm and may nogly on "unsupported
and conclusory statements regardiagm [the plaintiff] might suffer.Herb Reed
Enterprises 736 F.3d at 1250. “Those seeking mgtive relief must proffer evidenc
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sufficient to establish a likdkood of irreparable harm.td. at 1251.

Plaintiffs argue that they will sufféireparable harm in the absence of a
preliminary injunction. First, Plaintiffargue that VidAngel's service interferes wit
their basic right to control how, whendathrough which chanels consumers can
view their copyrighted works. (Mot. at 37Where defendants a@ge an “infringing

service without the normal licensing restiocts imposed by Plaintiffs, [it] interfere[s
with Plaintiffs’ ability to control the usena transmission of their Copyrighted works,

thereby, causing irreparable injuryWarner Bros. Entm't, Inc. v. WTV Sy&24 F.

Supp. 2d 1003, 1012 (C.D. Can11). Plaintiffs’ provided a declaration from Tedd

Cittadine, Senior Vice President of Didifaistribution at 20th Century Fox Home
Entertainment. Cittadine testified thaamitiffs’ exclusive rights under copyright ar
critical to providing Plaintiffs the opportitg to earn a return on their substantial
investments. (Cittadine Decl. 11 7-&)aintiffs exercise their rights through
agreements with authorized distributoSome licenses grant the licensee an

exclusive time window for performing a titleld( 15.) The price for such a license

Is based, in part, on the promiand scope of exclusivityld() Plaintiffs often
negotiate higher licensing fees in exchafggegranting a licensee the exclusive rigk
to perform a movie or television shaluring a particular time periodid() Because
VidAngel operates withowny license and performs Plaintiffs’ works during

hed

D

nt

negotiated exclusivity periods it interferes with Plaintiffs’ exercise of their exclusive

rights and frustrates Plaintiffs’ ability to nege for similar rights in the futureld(
1917, 369

Second, Plaintiffs argue that Vitel threatens harm to Plaintiffs’
relationships and goodwill with authorizedtlibutors by undermining their ability t
provide licensed offerings. (Mot. at 28.) Pl#His assert that this harm continues t
grow as VidAngel adds more users andamages them to stream through VidAng
rather than a licensed servicBlaintiffs assert that thjgoses a threat to the busines
of Plaintiffs’ legitimate licensees and, in turn, to Plaintiffs’ relationships with then
and the goodwill Plaintiffs have worked to create. (Cittadine Decl. 1 18-22.) T
Cittadine states that Plaintiffs’ clients wyp about unlicensed services in the marke
that compete with their bimess on unfair terms.Id. § 19.) He also states that
licensees have complained in partnershigtings, and especially in negotiations, t
it is difficult to compete with services like VidAngel who do not act pursuant to
licensing restrictions.1q.) Cittadine states that licezes specifically complain that
Is difficult to compete with unlicesed services’ low-cost offeringsld()

® Cittadine declared that at the time of his deafion VidAngel was offering (at least) two of
Plaintiffs’ works—The Martiarand Brooklyn—during periods thes@rks are exclusive to an
authorized licensee, HBO. (Cittadine Decl. { 30.)

17.
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VidAngel argues that Plairftis alleged harms are spdative and that there is

no evidence of actual harm to Plaintiffhiet than the declaration of Tedd Cittadine.
(Oppo. at 27.) Ifkrox TV Stations, Inc. v. FilmOn X L1.@66 F. Supp. 2d 30 (D.D.C.

2013), the court considered a similar argument in an analegses There, the
defendants, like VidAngefperated an unlicensed see/that transmitted the
plaintiff's copyrighted performances over timernet. The plaitiffs argued that
defendant’s service causseveral types of irreparabharm including “undermining
Plaintiff's positions in negotiations’nal damaging “Plaintiff's goodwill with their
licensees.”ld. at 49 The defendants argued that plaintiff's alleged harms were
“insufficiently speculative and ‘unsupported by any evidenctl’at 50. The court
found that Plaintiffs had sufficiently supped their alleged harms “with evidence t
Defendant had not controverted, includingyeorn declaration from a senior execut
who states that cable companies haveadiyaeferenced businesses like [Defendar
business] in seeking to negotiate lower fedd.” Similarly, inABC v. AEREO, Inc.,
874 F. Supp. 2d 373, (S.D.N.Y. 2012) the ¢dwaid that harm to a plaintiff's
negotiating position was not speculative vehsenior executives had provided swo

statements indicating thaténsees had expressed conseabout unlicensed service

providers in negotiations.ld. at 388-89). Here, the Plaintiffs have provided
uncontroverted evidence that VidAngel ofgesatheir service without a license, and
offers Plaintiff's works during exclusivity periods that Plaintiff negotiated with
licensees. Furthermore, Plaintiffs haféered Tedd Cittadine’sworn declaration
stating that unlicensed services like VidAhgéad been specifically referenced as
concern during negotiation meetings with liseas. The Court findkat this is a
sufficient showing that VidAngel’s service undermines Plaintiffs negotiating pos
with licensees and also damages goodwill with licensees.

VidAngel also contends that any damalgeir service might cause to Plaintiff
IS economic in nature and thus doesn’t quasyirreparable harm. (Oppo. at 28-29
However, harm to onetsegotiating position and/goodwill with licensees is
difficult to quantify. InFox Television Stations, Ine. BarryDriller Content Sys.,
PLC, 915 F. Supp. 2d 1138, 1147 (C.D. Cal. 2ah2)court held that harm to a
plaintiff's negotiating position was irrepable because it was “neither easily
calculable, nor easilgompensable."(quoting/arner Bros. Entm't, Inc. v. WTV Sys
824 F. Supp. 2d at 1013)). “And it is weltablished that harm to one's reputation
goodwill, or relationships-all aivhich may result from fute copyright infringement
may constitute irpgarable harm.”Kelly v. Primco Mgm}.2015 U.S. Dist. LEXIS
181288 *, 2015 WL 10990368 (C.@al. Jan. 12, 2015)See, e.gRent-A-Center,
Inc. v. Canyon Television & Appliance Rental, ]84 F.2d 597, 603 (9tCir. 1991)
(noting that damage to one's reputatioga@odwill, because it is difficult to calculatg
gualifies as irrepable harm).
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VidAngel also asserts that Plaintiff’'sldg in filing an injunction belies their
claims of irreparable harmVidAngel states that they notified the Plaintiffs about
their service with two letters in Jund August 2015. (Oppat 22.) VidAngel
asserts that these letters described thesiness model, including the fact that
VidAngel: (1) “purchases the DVD or Blu-ralysc for the customer and stores it in
physical vault;” (2) “streams” the contentstbé disc to the customer in a filtered
format chosen by the customer; and (3) threrpurchase(s] the disc at a discount
from the sale price. . .based on the lengttioé the customer has owned the disc.
(Id.) VidAngel added that it had grovitom 43 to 4848 users in just under six

months. [d.) Plaintiffs filed for a preliminary injunction on August 22, 2016. (Dkt.

No. 27.) VidAngel contends that Plaintiftielay of more than one year before
requesting a preliminary injunction is incastent with a claim of irreparable harm.

Courts have held that “long delayfbee seeking a preliminary injunction
implies a lack of urgencgnd irreparable harm.Oakland Trib., Inc. v. Chron. Pub.
Co, 762 F.2d 1374, 1377 (9th Cir985). However, “delay is but a single factor to
consider in evaluating irreparable injury” and “courts are ‘loath to withhold relief
solely on that ground.”Arc of Cal. v. Douglas757 F.3d 975, 990 (9th Cir. 2014)
(citing Lydo Enters., Inc. v. City of Las Vegad5 F.2d 1211, 1214%®Cir. 1984)).
Furthermore, “tardiness is not particlygprobative in the context of ongoing,
worsening injuries.”

Plaintiffs assert that when they fitsarned of VidAngel, it was in “limited
beta” and had fewer thanOB0 users—which would not lead legitimate streaming
licensees to “notice (let alone complain).” (Cittadine Decl. Y 35-36.) Plaintiffs
that they monitored VidAngel and invegdted their claims, and once VidAngel
started marketing itself more aggressivelypanded its content offering, and pose
more significant threat of harm, Plaintiffs filed this action and sought a preliming
injunction. Id. In,ABC v. AEREO, Incthe court found nandue delay under
analogous circumstances. There, the pfésri‘'were aware of [the service’s]
existence for roughly a full year beforeekeng [an] injunction,” 874 F. Supp. 2d at
401. The court ruled that the plaintiféelay, which was “based on the limited
availability of Aereo's service, its statushieta testing, and the prospect that litigat
was unnecessary until it became clear thae8gosed a viable threat of harm,” wa
reasonable and did not suggest thatriff's harms were reparabléd. Additionally,
VidAngel admits it intends to continue $tream Plaintiff's works and add other
future releases, unless enjoined. (EBlecl. Ex. EE at Tr27:19-29:14; 30:3-20;
31:6-37:4.) Plaintiffs’ delay in seeig an injunction was reasonable under the
circumstances, their allegérreparable harms aregoing, and will likely only
increase absent an injunction.
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Based on the foregoing, the Court holdst tRlaintiffs have sufficiently shown
that they will suffer irreparable harm in the absence of an injunction.

c. Balance of Hardships Weighsn Favor of the Plaintiffs

An injunction may not issue unless the balance of hardships tips sharply i
favor of the moving party International Jensen, Ing. Metrosound U.S.A., Inct
F.3d 819, 822 (9th Cir. 1993). In this caB&gintiffs have demonstrated that the
balance of hardships tips sharply in tHawor. Defendants claim that an injunction
would cause them to suffer an unimagindbiancial hardship. However, the Ninth
Circuit has held that “[Defedants] cannot complain tdie harm that will befall it
when properly forced to desist from its infringing activitie$rlad Sys. Corp. v.
Southeastern Express €64 F.3d 1330, 1338 (9th Cir. 1995). “Where the only
hardship that the defendant will suffer istigrofits from an activity which has been
shown likely to be infringing, such amgument in defense 'merits little equitable
consideration [on an appeal finca preliminary injunction].”ld. (citing Concrete
Mach. Co. v. Classitawn Ornaments, Inc843 F.2d 600, 612 (1st Cir. 1988);
accordApple Computer, Inc. v. Formula Int'l, In@25 F.2d 521, 523 (9th Cir. 1984
(in motion for preliminary injunction, district court should not consider the
"devastating effect" of the injunction on the infringer's business.)

Accordingly, the Court concludes thaethalance of hardships tips sharply i
favor of Plaintiffs.

d. A Preliminary Injunction is in the Public Interest

VidAngel argues that the public inter@stprotecting every person’s right to
watch filtered content in private would beverely undercut by the issuance of a
preliminary injunction. This argument strongly relies on VidAngel's characterizg
of its service as the only filtering sére under the FMA that supports streaming
digital content to mobile devices, tableasd Smart TV's. Howevethe evidence in
the record shows that another filtering segy ClearPlay, offers filtering to Google
Play users who access authorized stseliom GooglePlay’s licensed service.
(Bennett Decl. Ex. A. at 5-6.An injunction in this caseould not prevent VidAngel

or any other company from providing a filtering service similar to ClearPlay’s, and

thus wouldn’t negatively impact the pubirderest in watching filtered content in
private.

On the other hand, "it is virtually axiotn@athat the public interest can only bg
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served by upholding copyright protect®and correspondingly, preventing the
misappropriation of skills, creative energies, and resources which are invested i
protected work."Warner Bros. Entm't, Inc. v. WTV Sy&24 F. Supp. 2d 1003, 101
(C.D. Cal. 2011) (citingApple Computer, Inc. v. Franklin Computer Corpl4 F.2d
1240, 1255 (3rd Cir. 1983)). Accordingthe Court concludehat a preliminary
injunction is in the publiinterest.

IV.  AMOUNT OF SECURITY

Federal Rule of Civil Procedure 65(cppides that "[tjhe court may issue a
preliminary injunction or a temporary resning order only if the movant gives
security in an amount that the court ddiess proper to pay the costs and damages
sustained by any party found to have beeongfully enjoined or restrained." The
Ninth Circuit has recognized that Rule 65(c) invests the district court "with discrs
as to the amount of security required, if arBatahona-Gomez v. Rent67 F.3d
1228, 1237 (9th Cir. 1999) (citifgoctor's Assoc., Inc. v. StuaB5 F.3d 975, 985 (2
Cir. 1996).

VidAngel asks the court to imposesabstantial bond of $50,000,000 becaus
an injunction threatens to put VidAngel aitbusiness before any resolution on th¢
merits and would cause it serious financial loss. VidAngel contends that this
substantial bond is required because, “Ay#rat is wrongfully enjoined may be
limited to the amount of the bond as its recoveByddy Sys., Inc. v. Exer-Genie, In
545 F. 2d 1164, 1168 (9th Cir. 1976). Howeefendants also admit that Plaintiff
are well funded and established giants sehtertainment industry. (Oppo. at 35.)

Plaintiffs have considerable assets tpoegl in damages if VidAnges found to have

been wrongfully enjoined.

Plaintiffs contend that analogous cases have required security bonds well
$1 million. See, e.gBarryDriller, 915 F. Supp. 2d at 1149 j@eting request for $15
million bond in favor of $250,000%ediva 824 F. Supp. 2d at 1015 ($50,000);
FilmOn X 966 F. Supp. 2d at 50 ($150,000)he Court finds no substantial
distinctions between this cagad the cases cited by Plgifs. Based on the Court's
findings regarding Plaintiffs' likelihood sluccess on the merits, irreparable harm,
balance of hardships and public insre@nd considering the bond amounts in
analogous cases, the Court finds thatadba the amount of two hundred and fifty
thousand dollars ($250,000.00) is satisfactory.
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1 V. CONCLUSION
2
3 For the foregoing reasons, the C@BRANTS Defendant’s Motion for
4 Preliminary Injunction. (Dkt. No. 27.pefendants, as well as their officers,
employees, attorneys, and those actingoimcert with them areemporarily enjoined
5| from:
6 (1) circumventing technologicaleasures protecting Plaintiffs’
7 copyrighted works on DVDs, Blu-rajiscs, or any other medium;
8 (2) copying Plaintiffs’ copyrighted works, including but not limited to
9 copying the works onto computers or servers;
10 (3) streaming, transmitting orlarwise publicly performing or
displaying any of Plaintiffs’ copyrigted works over the Internet (through
11 such websites as VidAngel.com), wieb applications (available through
12 platforms such as the Windows ABpore, Apple’s App Store, the
Amazon App Store, Facebook or Google Play), via portable devices
13 (such as through applications on d®4d such as iPhones, iPads, Android
14 devices, smart phones or tablets), via media streaming devices (such as
Roku, Chromecast or Apple TV), or by means of any other device or
15 process; or
16 (4) engaging in any other activity thablates, directly or indirectly,
17 Plaintiffs anti-circumvention righinder § 1201 of the Copyright Act, 17
18 USC §1201(a)_, or i_nfringing by amyeans, direct_ly or indirectly,
Plaintiffs’ exclusive rights under § 1@8 the Copyright Act, 17 U.S.C. 8
19 106.
20 Plaintiff is ordered to post a bond in the amount of $250,000.
21
IT IS SO ORDERED.
22
23
24 Jy/ &
25| Dated: December 12, 2016 h i
26 HONORABLE ANDRE BIROTTE JR.
57 UNITED STATES DISRICT COURT JUDGE
cc: Kl SCAL
28
22.
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