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STATEMENT OF COMPLIANCE WITH RULE 29(a)(4)(E)
No monetary contributionsere made for the prepdi@ or submission of this

brief. Counsel for a party did not authbrs brief, in whole or in part.
CONSENT OF THE PARTIES
Counsel for the parties have consdrtethe filing of this brief.

INTEREST OF THE AMICI

Amiciare former members oféHJnited States House of Representatives (“the
House”). BothAmiciserved as congressmen during the™#&d 109 Congresses,
when the Family Movie Adbills of 2004 and 2005 werender consideration and the
Family Movie Act of 2005, 17 U.S.C. 8l0(11) (“FMA”), was enacted. Former
United States Representative John Hostestteved in the House from 1995 to 2007,
representing the 8th District of Indian&ormer United States Representative
Spencer Bachus servedtire House from 1993 to 2015, representing the 6th District
of Alabama.

This appeal raises important questioh$irst impression as to the proper
interpretation and scope of the FMAs former members of the House who
participated in the deliberations on the FMA not only in the full House but also as
members of various House committees amdcommittees charged with considering
and reporting on draft FMA legislatioAmicihave a shared interest in the sound and

principled interpretation anapplication of the FMA.Amicialso have unique and



significant knowledge as to the congressaiantent and public policy concerns
underlying this federal statute.

Amiciwere both involved in the legisiae process of the FMA, including the
committee stage, in 2005, thiear of the FMA’senactment. The Senate version of
the FMA bill was referred to the HouS®mmittee on the Judiciary, on which both
Amiciserved as members. H.R. Rep. 109-3B @005). The bill was referred to the
House Subcommittee on Courts, the Interaatl Intellectual Property, on which
AmicusRepresentative Bachus served. Thib&@mmittee also considered the House
version of the FMA bill, H.R. 357. On Meh 3, 2005, the Subcommittee ordered the
Senate bill to be favorablgported, by a voice votdd. at 19. On March 9, 2005,
the House Committee on the Judiciargammended enactment, also by voice vote.
Id. at 1, 19. The House passed thisly voice vote on April 19, 2005. 151 Cong.
Rec. H2120 (April 19, 2005).

Both Amiciwere also involved, as memts of the House, the House
Committee on the Judiciary, and, in theeaf Representative Bachus, the House
Subcommittee on Courts, the Internet, antéllactual Property, in deliberations over
a previous FMA bill introduced in the 10&€ongress in 2004, H.R. 4586. This bill
was referred to the Subconttae on Courts, the Internetnd Intellectual Property.

H.R. Rep. 108-670 at 4 (2004). On July804, the Subcommittee ordered the bill



favorably reportedas amendedld. The House Committee dhe Judiciary voted to
favorably report the bill on July 21, 2004d.

Amicis’ sole interest in this case istlme sound and principled interpretation
and application of the FMAAmici believe that this brief iV assist the Court in its
consideration of the proper interpretateomd application of the federal copyright

law, especially the FM, in this appeal.



SUMMARY OF THE ARGUMENT

Amicifile this brief because there is mutiore at stake in this litigation than
the continued operation of one compafyhe underlying issue here is whether
families should have the technological metemsffectively control the movie content
shown within their own private homes. e text and legislative history of the
FMA make clear, Congress stigly endorsed the public interest in developing and
making available technology likéidAngel’s filtering service that enables American
families to view movie content filtered @rding to their own personal preferences
in their own homes. 17 U.S.C. § 110(11).

The district court’s cramped and hyperkeical reading of copyright law fails
to take proper account of the public interegprotecting families that is at issue in
this case. Congress enactiled FMA to prevent the use obpyright law to impede a
parent’s important right to control whawie content is shown in the family home.

By failing to properly weigh the publioterest, the court misapplied the
“extraordinary and drastic remedgf a preliminary injunctionMunaf v. Geren553
U.S. 674, 689, 128 S. Ct. 2207, 2219, 17Ed. 2d 1 (2008) (citations omitted).
The court wrongly failed to take into aesd the profound public interest in giving
families the ability to control the conteshown in their private homes using
technology of their choosing, not justchnology pre-approved by studios.

Congress found it necessary to eriaetFMA'’s exemption to copyright



infringement for filtering services becausiethe major movie studios’ intransigent
and unreasonable opposition tolalkinesses offering filteringervices to families.
Congress acted out of concern thatekiman consumers lacked effective
technological tools to protect their fdims from movie content that they judge
inappropriate for family viewing.

In crafting the FMA, Congress clearly recognized that its exemption to
copyright infringement should protect nosjdamilies who wanted to filter movies
shown at home but also technology comesaithat, like VidAngel, develop and
make available filtering technology. Congressight to protect all types of filtering
technology, not just those used at the tohenactment of the exemption, and not
just those approved by studios.

The court’s ruling erroneously limitke FMA’s exemption to yesterday'’s
filtering technology and frustrates the lawsal of effectively protecting a family’s
choice to filter movies viewedt home. The court erredfinding the public interest
was satisfied because ClearPlay offers ariiiteservice applicable to some streamed
content on GooglePlay. It is not reasonable to limit families to only one type of
filtering technology for streamed moviesetmost popular type of content delivery
to homes today. Nor is it reasonabléitat families to ClearPlay technology that
cannot be used to filter content strearmadnost devices and content platforms.

The only limit on the FMA’s exemption to copyright liability for filtering



technology is the set of specific conditiatessigned to protect moviemakers’ First
Amendment rights. On the plain wording of the FMA @&mdicis’ understanding of
the legislative history, VidAngel’s filtemig service fully complies with these
conditions.

The plain wording of the FMA exempts systems that comply with its
conditions from copyright iningement. This necessarily includes an exemption for
liability under the Digital Millesnium Copyright Act, which is part of copyright law.
Moreover, it makes no sense to interpretEBiMCA so broadly as to effectively
destroy the exemption in the FMA for all but outdated or ineffective filtering
technology. The court’s interpretation of the DMCA is not tenable because it is
completely at odds with the public interésat was the primary reason for the FMA,
giving families the ability to effectivelfilter movies shown in their homes.

The court erred in concluding thdtugting down VidAngel's filtering service

was in the public interest. The injuran should therefore be dissolved.



ARGUMENT

l. THE COURT ERRED IN FINDING THAT THE PUBLIC INTEREST
WEIGHS IN SUPPORT OF A PRELIMINARY INJUNCTION

The court erred in finding that the gidanterest weighs in favor of the
Plaintiff Studios (“Studios”). The Supren@urt has cautioned that the “courts of
equity should pay particular regard tbe public consequences in employing the
extraordinary remedy of injunction¥Weinberger v. Romero-Barceld56 U.S. 305,
312,102 S. Ct 1798, 1803, 72 L. Ed.2d 91 @)98The court’'s skimpy analysis of
the public interest fails to give appropriateight to the vital public interest at stake
in this case, protecting the ability of Ameain families to control what movie content
IS shown in their homes.

A. VidAngel's Filtering Service Benefits an Important Public
Interest in Protecting Families

VidAngel's filtering service responds #opressing need to give American
consumers a viable filtering option for movies shown at home. MaAyadi's
constituents as well aamicithemselves have grave concerns about the high
prevalence of violence, sexual activity, smmakidrug use, and offensive language in
films marketed to young people.

A recent study iPediatricsmagazine found that violence in films has more
than doubled since 1950 and the amount of gun violence in popular PG-13 movies

has more than tripled betwee®8b and 2012. Brad J. Bushmanal, Gun



Violence Trends in Movie432 Pediatrics 1014, 1014-1017 (Dec. 2013) (the “Gun
Violence Study”). Another study, based@sample of hundreds of top-grossing
movies from 1985 to 2010, found that around Sifthese popular films has at least
one violent main character. Amy Bleakletal., Violent Film Characters’ Portrayal

of Alcohol, Sex, and Tobacco Related Behayit38 Pediatrics 71, 74 (Jan. 2014)
(the “Violent Film Characters Study”). €same violent charaatengages in at

least one other risky behavior, tydigaalcohol use and sexual activity, in
approximately 77% of those movidd. Sexual content occurs in about 82% of these
movies Id. Many Americans are concerned abth impact of movie content on
their families and do not want to exgaheir children to it at home.

The movie rating system administet®dthe Motion Picture Association of
America (“MPAA”) fails to give consumers ¢ftools they need to effectively control
what movie content is viewed by theinfdies at home. The MPAA rating system
suffers from tremendous inconsistency. The Violent Film Characters Study found
that there was no statistical differencévieen PG-rated or R4ed movies as to
violence or explicit violencdd. at 74. That study’s authon®te that “the similarity
in levels of co-occurrence between PG-hd8 &-rated movies isoubling and yet it
Is consistent with research on the questidtmaffectiveness of the ratings system as
a tool to shield youth from inappropriate contémd. at 75. The Gun Violence

Study shows that the amount of gun violence in popular PG-13 movies has recently



outstripped gun violence in popular R-rated movies. Bush@an,Violencesupra
at 1017.

Another problem with the MPAA ratings/stem, pointed out by researchers at
Harvard’'s School of Public Health isatings creep” overie. Kimberley M.
Thompsoret al.,Violence, Sex and Profanity in FémCorrelation of Movie Ratings
with Content 6(3) Medscape General MediciB€2004). The Harvard School of
Public Health study concludehat “[a]ge-based ratings alone do not provide good
information about the depiction of violence, sex, profanity and other content, and the
criteria for rating movies became less stringent over the last detdd®&ecause R-
rated films generatiess revenue, “it is not surprisitigat today many motion picture
companies push the envelopela PG-13 rating.” Bleakley/iolent Film
Characters, supraat p. 76 (citation omitted). Parents who wish to shield their
children from certain types of content, swashsexual activity, violence, drug use, or
offensive language, cannot rely on M@ AA ratings as an effective tool.

Even if the MPAA’s movie ratingdid not suffer from inconsistency and
ratings creep, a better movie rating systeould still be a much blunter and less
effective method to protect families thalitering services like VidAngel's. Movie
ratings give only two practicable cloes to families concerned about the
appropriateness of mavcontent: to watch or not teatch an entire movie. In

contrast, filtering technologies like VidAngel's offer consumers the practical ability



to tailor the content they view at heno their own specific preferences.
VidAngel's filtering service is highlgophisticated and offers numerous
filtering categories individually tailored tach specific movie & These include
specific instances of crude, profanegdgghemous, or discriminatory language,;
specific instances of different typess#xual activity, including sex, nudity, or
kissing; specific instances of alcohol oudruse; and specific instances of violent
content, including blood, gore, or disturbing images. Consumers who use
VidAngel's service can identify and screeut only the movie content that they find
objectionable for their families. This alls their families to experience and enjoy
the rest of the movie. Filtering servidé® VidAngel's ultimately benefit studios by
making their films available to a wideun@ience, leading to more film sales.
B. To Protect Families and In Response to the Studios’

Opposition to All Filtering Services, Congress Strongly

Endorsed the Public Interest inthe Development and Making

Available of Filtering Technologies Like VidAngel's

Congress enacted the FMAgoomote the public interest in the distribution of

technologies like VidAngel's that allow families to filter content as they see fit for
their own home viewing. Congress was temcto studio opposition to all filtering
services, including lawsuits against all filtey companies. The fact that the FMA
was, unusually for federaldeslation, enacted without a roll call vote, indicates

overwhelming congressionsilipport that, in the words of FMA sponsor

Representative Lamar Smith, “[i]t is time fibre rights of parents not to be tied up in

10



the courts any longer.” 152ong. Rec. H2118 (2005).

I Congress Enacted the FMA to Protect
Families

The legislative history of the FMA congsitly shows that Congress wanted to
ensure that intellectual property law could hetused by studios to impede the right
or ability of consumers to shield theinfidies from home viewing of movie content
that they considered iparopriate. The House Judacy Committee Report states
that “[the Committee strongly believes thatibject to certainonditions, copyright
and trademark law should not be used tatlarparent’s right to control what their
children watch in the privacy of their onome.” H.R. Rep. 109-33, at 5 (2005).
When the House passed the FMA, Senatohi,etated that this legislation “ensures
that in-home viewing of movies can be done as families see fit.” 151 Cong. Rec.
3893 (Apr. 19, 2005).

. To Effectively Protect Families, Congress
Extended the FMA’s Exemption to
Filtering Services Like VidAngel's

Congress recognized that the goapuadtecting families’ ability to filter
unwanted content could nbé achieved without exerpg providers of filtering
technology from copyright liability. Represative Smith, a sponsor of the FMA in
both 2004 and 2005, stated that “as a pcattnatter, parents cannot monitor their

children’s viewing habits all thtime. They needn assist.” H.R. 4586, Serial No.

94 (June 17, 2004). The House Judiciaryn@ottee Report states “[t]he for-profit

11



nature of the entities providing servicedhe public that the legislation addresses
has no bearing on the operation of the ity from liability.” H.R. Rep. No. 109-
33 at 6 (2005).
lii.  Congress Determined that the FMA'’s
Exemption From Copyright Infringement
Extends Only to Filtering Services That,
Like VidAngel's, Meet Certain Conditions

The FMA'’s text shows that Congress akxd that only filtering services that
complied with certain conditions weeatitled to the protection of the FMA'’s
exemption from copyright infringement. r&i, the service must only engage in
filtering that is “by or at the directioof a member of a private household.” 17
U.S.C. 8§ 110(11). Second, the filterimyst be “during a performance in or
transmitted to that household for private home viewind. Third, the filtering
service must not create a “fixedpy of the altered [filtered] versionld. Fourth, the
filtering must be “from an authorized copyld.

Congress included these conditions agdiselt of its careful balancing of the
public interest. Congress drafted the FM#o respect the First Amendment of the
Constitution” by ensuring movies were nabgect to government censorship. H.R.
Rep. 109-33 at 6 (2005). The FMA wearefully limited only to exempt
individualized filtering at the request pfivate households of movies shown in

private homes.

On Amici'sreading of the text of the FMA and understanding of the legislative

12



history, VidAngel’s filtering service compkewith all of the law’s requirements to
be exempted from copyright infringement.

VidAngel's service meets the condition thiaapplies only to filtering that is
“by or at the direction of a member @fprivate household.” 17 U.S.C. § 110(11).
“[T]his limitation does not require th#te individual memeér of the private
household exercise ultimate decision-nmgkover each and every scene or element
of dialogue in the motion picture that islie made imperceiie.” 150 Cong. Rec.
S11853 (Nov. 24, 2004). The requirement thatfiltering be “by or at the direction
of a member of a private household” is hehere an individual selects preferences
from among options that are offered by the technolody.”VidAngel's service has
over 80 categories of filtering prefes that its customers can select.

VidAngel's service complies with the catidn that it must filter out audio or
visual content only “during a performance transmitted to that household for
private home viewing.” 17 U.S.C. 8 110(11¢ustomers using VidAngel’s service
must purchase their own DVDs from VidAngenhich has lawfully purchased these
DVDs. After purchase, VidAngel stores themarked with individually assigned
barcodes, in locked vaults at VidAngeiieemises. A VidAngel customer can only
view her purchased filras a streamed performanafter she chooses her
individually chosen content filters. VidAngel streams the resulting customized,

filtered version of the filnonly to the owner of the purchased DVD for viewing at

13



that owner’s private home. This stre@bviously a “performance . . transmitted
to that household for private home viewingithin the plain wording of the FMA.

VidAngel's filtering service also meetise requirement that it never makes a
fixed copy of any filtered work. Wheefiltering service, like VidAngel's, results
only in an unfixed display of a movie with some content skipped or muted only for
home viewing by the customer who requegtefiltering, Congress took the view
that the public interest in filtering should o trumped by an assertion of directors’
copyrights and/or moral rights. The HeuSommittee on the Judiciary Report on the
2004 bill states that “[u]nder existinghamoral (reputational) rights do not
supersede parental rights to raise childigihey see fit.” H.R. Rep. 108-670, at 4
(2004).

VidAngel's filtering service satisfies ¢hFMA'’s requirement that the filtering
be “from an authorized copy.” 17 U.S.€110(11). VidAngel streams content only
to, and at the request of, a lawful owonéa DVD at the time of the request. The
legislative history makes clear that tla@ithorized copy” requement was based on
the concern that the exemption shouldaqaly to “bootleg” copies. 150 Cong. Rec.
S11853 (Nov. 24, 2004). The lawfully purchased copies filtered by VidAngel at the
request of their owners are obviously not bootlegs.

It is possible for the owner of a DVpurchased from VidAngel to sell the

DVD back to VidAngel after viewing the ptitased film, but a customer must own

14



the DVD at the time of #hfiltered streaming for hisr her home viewing.
Iv.  Congress Crafted the FMA’s Exemption to
Apply to New Filtering Technologies Such
as VidAngel's, Not Only to Technologies
Available in 2005 or Studio-Approved
Techologies
Technological filtering tools can bé&fective for today’s consumers only if
they can be applied to the way moviesdrewn at home today, rather than to how
movies were shown when the FMA waseted in 2005. Viewing habits have
greatly changed since 2005, when mostifi@s watching movies at home used DVD
players that played physicBlVDs. Today, a growing proportion of American
consumers prefer to watch movies at hdimastreaming them over the Internet. The
public interest in enabling families éhoose the content shown in their homes
applies just as much to-lmme performances that areestmed over the Internet as
to in-home performances using DVD playeiide Studios concede the legality of
filtering services that require consumergtochase special filteng DVD players.
But it is not reasonable for the law tajtegre Americans to purchase yesterday’s
technology, the DVD player, to be abledontrol what content is shown to their
families.
Congress provided that the home perfances protected by the FMA did not

just include movies shown at home usidgD players. The plain language of the

FMA exempts from copyright liability performaas of “authorized cop[ies]” that are

15



“in or transmitted to” private homegl7 U.S.C. § 110(11)). This language
unambiguously covers streaming as long ascthpy is an authorized copy. In the
case of VidAngel, the streamed copy ishewized because the consumer is the
lawful owner of a DVD of the film hés viewing. Moreove VidAngel decrypts
only authorized copies, DVObat VidAngel has lawfullypurchased, to create the
intermediate files from which the shorgseents are created and streamed to the
consumer with filtering conformg to her individual requests.

The legislative history indicates thizie FMA is broad enough to exempt
technologies used to filter streamed cohfesm copyright infringement. The Senate
section-by-section analysis of the FMA states, “the creation or provision of a
computer program or other technology teaables such making imperceptible, does
not violate existing copyright or trademarkvi That is true whether the movie is
on prerecorded media, likela/D, or is transmitted to the home, as through pay-per-
view and video-on-demand serviced.50 Cong. Rec. S11853 (Nov. 24, 2004).
Congress wanted to protect not just ergtiiltering technology in 2005, but also
future filtering technology applicable to new viewing technology that might be
developed. The House Judiciary CommitReport states “The [FMA] clarifies the
liability, if any, for companies . . . thatay be interested in providing [filtering]
services in the future.” H.R. Rep. No. 109-33 at 5 (2005).

The intention of Congress to extend éxemption to streamed content rather

16



than just content played on DVD play@&unters the court’s erroneous finding that
VidAngel's filtering service violates thBigital Millennium Copyright Act (DMCA).
The FMA expressly provides that filterisgrvices meeting its specified conditions
do not infringe copyright. Since the DMCAGaspyright law, codified as part of the
federal copyright statute, filtering services that comply with the FMA’s conditions
cannot amount to violations of the DMCA.

In 2005, Congress clearly contemplated that a decryption/filtering/streaming
method, like VidAngel’s, could be developed in the future and would be lawful
under the FMA and the DMCA. Transmissiover the Internet necessarily requires
the making of intermediate ps. If these intermediatemies were held to violate
the DMCA, it would never be possiblefitier streamed content without studio
authorization. This interpretation wouldistrate the purpose of the FMA, to ensure
that the studios could not thwart familitéring of movies viewed at home. As the
legislative history states, “[a]ny suggestitiat support for the exercise of viewer
choice in modifying their viewing experienoécopyrighted works requires violation
of either the copyright in the work of the copy protection scheme that provides
protection for such work should be rejectedcounter to legislative intent or

technological necessity.” 1506g. Rec. S11853 (Nov. 24, 2004).
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C. The Preliminary Injunction Against VidAngel Disserves the
Public Interest in Protecting Consumers’ Access to Filtering
Services
The preliminary injunction shutting dowidAngel’s service harms the public
interest in ensuring that consumers haweess to filteringechnology. Consumers
are no longer able to use VidAngel's filteriagrvice to filter streamed movies using
many of the most popular streaming playencluding Roku, Kindle Fire, and Apple
TV, nor with many devices such as iPhon€ansumers who wish to filter movies
have severely limited options for thertent they can filter without VidAngel's
service. They either hate enter into the extraxpenditure and inconvenience of
acquiring a special filtering DVD player and hard copies of DVDS, or they are
limited to ClearPlay, which only works on GooglePlay and not on many other
popular streaming players and devices. €Hasitations are at odds with growing
consumer preferences for streaming films using a wide variety of streaming players
and devices.
The preliminary injunction also harms the public interest in innovative

filtering technologies by likely chilling potéial startups and their investors from

entering the filtering market.
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D. The Public Interest in Copyright Law Is Also Not Served by
the Preliminary Injunction

The court asserts that the injunction awhes the public interest because it is
in the public interest taphold copyright protections. This errs by recasting the
Studios’ interests as the public’s, afwl, several reasons, cannot be supported.

First, the Studios continue to produdestribute, and broadcast their creative
works to the public unabated.

Second, the court neglects the faettbtopyright law operates through a
balance between the interests of thithau(being compensated for creating the
work) and the interests of the public (haythe ability to access the work). The
public interest is not only in protecting as strenuously as possible the outer
boundaries of Studios’ copyrights, nor even protecting the legitimate interests of
VidAngel's ability to do business, but indlpublic’s ability to access lawful licensed
content such as movies thahsamers have lawfully purchased.

Third, the distinctiveness of the padiénterests and the public interest is
highlighted by the fact that regarding tfa& as coterminous would effectively read
out the entire public interest prong of the injunction analysis. If the public interest
were represented by the interests of théigmrthen the balance of hardships prong

would be subsumed and rendered unnecessary.
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CONCLUSION

Amici respectfully request that thio@rt dissolve the injunction granted by

the district court.

January 18, 2017
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